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Lott Bill 

(S326 as Amended) 

Provisions Included (new provisions in italics): 
~ 

► ER 
► POS 
► 

► 

► 

► 

► 

► 

► 

Access to Ob/Gyns 
Access to Peditricians 
Access to Specialists 
Continuity 

► 

► 

► 

► 

► 

Genetic Nondiscrimination 
AHCPR Reauthorization 
MSAs 
Provider Nondiscrimination 
Cancer Clinical Trials 
Mastectomy Length of Stay 
Second Opinions 
Self-employed deduction 
LTC deduction 

~ 
~ 

Scope 

Gag Clause 
Information Disclosure 
Grievances and Appeals 

► 

► 

► 

► 

The majority of the bill still only applies to self-insured plans with some exceptions. ruin S326, 
Information Disclosure and Grievances and Appeals apply to all BRISA plans while Genetic 
Nondiscrimination applies to all BRISA plans and the individual market. The provider 
nondiscrimination and clinical trials amendments apply only to the self-insured market, but the 
mastectomy length of stay and second opinions apply to the all ERISA plans and the individual 
market. 

Emergency Services ( as amended) 
The Republican bill bans prior authorization requirements, but fails to ban network requirements 
for enrollees who seek care at an out-of-network hospital. The bill uses the prudent layperson 
standard for the initial screening exam and ambulance services, and provides stabilization services 
in accordance with EMT ALA standards. The Republican bill also requires plans to reimburse for 
"services necessary to maintain medical stability" if the services are furnished by a 
nonparticipating provider and the plan fails to respond to the prior authorization request within one 
hour. 

Point of Service (as amended) 
The bill requires plans to offer a non-network options for all benefits that a.re otherwise limited to 
network providers. The Republican bill maintains the exemption in S326 for small employers (2-
50 employees). The bill eliminates exemption in S326 for plans that offer 2 or more coverage 
options, but creates a new exemption when the point of service care would not be "available and 
acceptable to the participant with reasonable promptness." 

Access to Ob/Gyns (as amended) 
The Republican bill adds a provision that states nothing precludes a plan from allowing a ob/gyn to 
be a primary care physician, but it does not require it. 

Access to Pediatricians (same as S326) 
The Republican bill provides direct access to pediatricians. 
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Access to Specialists ( as amended) 
The bill added language that stat.es enrollees niust have "timely'' access to speciality care and allow 
care to be coordinated by a .. case manager." The Republican bill still does not require plans to 
provide standing referrals or require plans to allow specialists to be designated as primary care 
providers. 

Continuity of Care (as amended) 
The Republican bill attempts to fix a problem in S326 that limited continuity of care to 90 days 
even for the tenninally ill, despite the fact that terminally ill is defined as a person whose life 
expectancy is 6 months or less. A drafting error in the bill, however, negates this fix. 

Anti-Gag (same as S326) 
The anti-gag provision still only applies to advice on medical care or treatment and does not cover 
advice or advocacy about utilization review, appeals or disclosures about financial incentives. 

Information Disclosure (same as S326) 
The Republican bill did not fix the ERISA information disclosure problem that allows plans to 
notify enrollees of material changes in benefits after the effective date of those changes. The bill 
does require advance notification of changes in drug formularies. 

Grievances and Appeals (as amended) 
The claims procedure, coverage determinations, grievances, and internal appeals provisions are 
unchanged from S326. There are three major changes in the external appeals section: expedited 
extemal appeals, a timetable for the provision of the benefit, and a moderate CMP if deadlines are 
not followed. 
► The Republican bill added expedited external review when the life or health of the enrollee 

is jeopardized. The review must be completed within 72 hours or the date at which all 
information is received, whichever is later. 

► The bill requires the external review entity to establish a timetable for the plan to provide 
the benefit when the reviewer overturns the plan's determination. 

► The bill allows the Secretary of Labor to assess a $10,000 CMP for violation of any time 
frame in the external appeal section. When the plan fails to abide by the time frame the 
reviewer establishes for providing the benefit, the $10,000 goes to the enrollee. 

The weaknesses in the appeals section in $326 still apply: time frames are tied to the receipt of all 
information, the plan decides what is externally appealable, and the external review entity is bound 
by the plan's definition of medical necessity. 

Genetic Nondiscrimination (same as S326) 

AHCPR Reauthorization (same as S326) 

MSAs (as amended) 
The Republican bill increases eligibility for MSAs by eliminating the cap on the number sold and 
the small employer restriction; reducing the deducnole on a high deducnole plan; increasing the 
contribution limit to 100% of the annual deductible; limiting the additional tax on distributions not 
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used for medical expenses; and allowing enrollees in FEHBP to purchase MSAs. Also allows the 
remaining amount (up to $500} in a Flexible Spending Account to be carried over from one year to 
the next, be rolled over into an IRA, or invested in an MSA. In addition. the bill makes it clear that 
network-based managed care plans qualify as high deductible plans. 

Provider Nandlurimlnation 
The Republican bill added a provision that prevents discrimination of providers based on license or 
certification. 

C/inicid Trials 
The Republican bill added a provision that requires self-insured plans to cover the routine patient 
costs of cancer clinical trials funded by NIB, VA, and DoD. The bill requires the Secretary of 
Labor to define routine patient costs under negotiated rule maJcing. 

Mastectomy Length of Stay 
The Republican bill added a provision that requires coverage for minimum hospital stays for a 
mastectomy, lumpectomy, or lymph node dissection. The length of stay is detcmnined by the 
treating provider in consultation with the patient It also prohibits the plan from offering incentives 
or pmsJizing the provider to limit the length of stay. This provision applies to all BRISA plans as 
well as the individual insurance market. 

Second Opinions 
The bill added a provision that requires all plans and issuers (BRISA plans and the individual 
market) to allow enrollees to request a second opinion in relation to the diagnosis or treatment of 
cancer. If the physician c.ertifies in writing that the second opinion is not available in the network, 
the enrollee can go out-of-network at no additional cost beyond what the enrollee would have paid 
for an in-network specialist 

Self Employed Deduction 
The Republican bill speeded up the full deduction of health insurance costs to be effective for plan 
years beginning January 1, 2000. Currently the full deduction for the self employed is to be 
phased-in over several years (60% in 1999; 70% in 2002; and 100% in 2003). 

Long Tum Care Insurance 
The Republican bill allows long term care insurance to be included in Cafeteria Plans and Flexible 
Spending Accounts and allows 1000/o deductibility of long term care services or premiums for long 
term care insurance for individuals not eligible for employer subsidized coverage. 

Other 
Eliminates the Competitive Pricing Demonstration under Medicare+Choice. 
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Guaranteeing Access to Specialists 

The Senate Republican Leadership bill (S. 326) fails to guarantee persons with serious, on­
going conditions the right to obtain care from appropriate specialists. 

S.326 fails to guarantee patients the right to obtain care from the specialist they need. For 
example, under S. 326 a health plan could require a child with leukemia to see her general 
pediatrician for a referral every time she needed to visit the pediatric oncologist for her 
cancer treatment. Similarly, under this bill plans could require a man with diabetes to 
have his care coordinated by a primary care provider who lacks the necessary expertise to 
treat diabetes, rather than an endocrinologist. 

S. 326 would also not require health plans to provide standing referrals to specialists for 
persons with life-threatening or disabling conditions and would not require plans to allow 
persons requiring specialized care over a prolonged period of time to designate a 
specialist as their primary care provider. 

The Senate Republican Leadership bill does also not require plans to cover the services of 
a specialist who is not in the plan's network even if the network does not have a doctor 
who is able to treat the patient's condition. Plans cannot be expected to have specialists 
in their network who are able to treat each and every disease, but they should not be let 
off the hook to provide patients the care they deserve. Patients should not be denied 
quality care simply because a plan does not have the doctor qualified to treat their 
condition. 

In contrast to the limitations in S. 326, members on both sides of the aisle have supported 
the Access to Specialists provision in S. 6. 

S. 6 requires plans to allow persons with life-threatening, degenerative and disabling 
conditions to have access to standing referrals to specialists. In addition, S. 6 would 
require plans to allow such persons to designate a specialist as their primary care provider 
if the specialist could better coordinate their care. Persons with debilitating diseases, 
such as cancer or HIV/AIDS, have enough to worry about without having to fight their 
way through their health plans' maze of red tape. 

S.6 also requires plans to allow patients access to non-participating providers if the plan's 
network is insufficient for their needs. Under these limited circumstances the plan must 
provide this access at no greater cost than if the benefit were obtained from participating 
providers. This will ensure that just because a plan does not have a doctor qualified to 
treat a type of cancer or a rare disease, patients do not have to suffer without quality care. 

. . , 



Ensuring Access to Emergency Care 

The Senate Republican Leadership bill fails to provide adequate protections when patients 
are the most vulnerable, in emergency situations. 

Medical emergencies can happen anywhere - not always near an emergency room that is 
covered by a patient's health plan. However, when patients have an emergency, such as a 
heart attack or a serious accident, waiting to get care can be a matter of life and death. 
Unfortunately, S.326 does not ensure that patients can get the care they need in these 
serious times. The bill does not prohibit plans from requiring enrollees to go to an 
emergency room that is in the plan's network. If an emergency happens away from home 
or near the wrong hospital, patients could be forced to travel long distances to a 
participating facility rather than go to the closest emergency room, causing delays that 
can be fatal. 

S. 326 also allows plans to require higher cost sharing for enrollees that do not obtain 
prior authorization before seeking emergency care. Patients in the middle of an 
emergency could have to choose between dangerous delays in seeking care while waiting 
for health plan approval or paying excessive amounts for going directly to the emergency 
room. Of course, many patients are unconscious during an emergency and may not be in 
a condition to get authorization at all. 

S. 326 also makes no provision for necessary care following the initial stabilization of a 
patient. Many times critical care is needed in a timely manner even after the initial 
stabilization in an emergency room. However, under the Republican Leadership bill, 
patients are at risk for devastating bills for treatment when a plan fails to respond in a 
timely fashion to a request for post emergency services. 

The numerous serious flaws in S.326 could prevent patients from receiving the essential 
timely care they need in a medical emergency. 

In contrast, members on both sides of the aisle have supported the protections in S. 6 that 
assure patients can get emergency care when and where the need arises. 

S. 6 ensures that patients can get the emergency care they need when and where the need 
arises. It ensures that all health plans must allow patients the ability to get necessary 
emergency care from any emergency department, in or out of the plan's network and 
without prior authorization, if a prudent layperson believes that such care is necessary; it 
ensures that patients can seek emergency care for severe pain, if a prudent layperson 
would have believed such pain to be a real emergency; it ensures patients can get 
emergency care without excessive cost sharing; and it ensures a smooth transition 
between emergency care and the fo llow-up treatment provided by the plan. These are 
protections that we have already guaranteed for Medicare beneficiaries and that all 
enrollees should receive. 

-.. 



Keeping Your Doctor Through Critical Treatments By Ensuring 
Strong Continuity of Care Protections 

The Senate Republican Leadership's bill would force many patients to find a new doctor in 
the middle of a course of treatment when their doctor is dropped from their plan or their 
employer changes plans. 

S. 326 fails to protect any patients from the disruptions in the middle of treatment when 
their employer changes health plans. This means that patients in the middle of a course of 
treatment, such as cancer or a pregnancy, could be forced to switch doctors during the 
course of care if their employer switches health plans. Moreover, the bill only protects 
some patients whose doctor is dropped from their plan 's network - those who are in 
institutions, pregnant, or terminally ill. It does not protect people in the middle of a 
course of treatment upon which their lives depend, unless they also happen to be in a 
hospital. Therefore, S.326 would not protect a person in the middle of chemotherapy or 
radiation, and it would not protect an accident victim in the middle of extensive 
rehabilitation. 

Even this so-called protection, however, does not last long enough to assure full 
protections during the course of a treatment - but instead only "up to ninety days." It 
does not protect hospitalized patients for the duration of their hospitalization. It would 
force a terminally ill person to switch doctors or nursing homes during the last few weeks 

of their lives. 

Members on both sides of the aisle support real continuity of care protections that apply to 
all patients undergoing a course of treatment. 

S.6 protects all patients who are in the middle of a course of treatment for a chronic or 
disabling condition, whether they are forced to changed plans or their doctor is dropped 
from their plan's network. S.6 also requires a transitional period of care from the treating 
provider that is sufficiently long to address patients ' needs. 



Holding Health Plans Accountable When Their Decisions Cause 
Patients Serious Harm 

The Senate Republican Leadership bill docs not hold health plans accountable for harm 
caused to patients when they wrongfully fail to provide covered, medically necessary care. 

S.326 does not include an enforcement mechanism to ensure recourse for patients who have been 
harmed as a result of a health plan's wrongful actions. Today, ERISA shields health plans from 
accountability for failing to deliver promised care -- ERISA preempts state laws that would 
impose such accountability, and fails to replace those state laws with any federal meaningful 
accountability. Under ERISA, enrollees who are injured when a health plan withholds covered 
care can obtain only the benefit they were denied, not compensation for harm resulting from that 
denial. The Senate Leadership Bill fails to hold plans accountable. It does not remove the 
ERISA shield, and does not adds an effective accountability mechanism into ERISA. 

S. 326 adds the failure of a health plan to abide by the decision of external reviewer to allowable 
legal actions under ERISA. However, it does not allow enrollees to obtain compensation for 
actual harm incurred, they can only receive the benefit they were denied. Health plans remain 
immune from responsibility for their own actions. 

Under this flawed approach, for example, a woman's health plan may deny her a critical breast 
cancer test that her doctor thinks she should have. She may appeal and appeal and only later 
discover that she does in fact have cancer, that it has spread during this delay, and that it is no 
longer treatable. In this case, the woman could sue her health plan, but if she wins the only 
remedy she is entitled to is the cost of the breast cancer test she was denied in the first place. This 
unfair denial may well cost the patient her life, but she can only receive the small fee of a test as 

compensation. 

Members on both sides of the aisle support health plan accountability through appropriate 
recourse for injured enrollees. 

S.6 would make health plans accountable by removing the ERISA shield, and allowing states to 
determine when and how health plans should compensate injured enrollees. 



" 

All Americans Deserve the Protections of a Comprehensive 
Patients' Bill of Rights 

The Senate Republican Leadership's bill would not provide any protections to 110 million 
Americans. 

Not only does S.326 ignore many of the fundamental protections that all Americans in 
managed care need, but it fai ls to provide what protections it does offer to the majority of 
insured Americans. S. 326 only applies most of its consumer protection provisions to 
self-funded ERISA plans. By taking this approach, S. 326 fai ls to guarantee a floor of 
consumer protection to 110 million insured health care consumers. 

Who is left out? Many of the most vulnerable patients -- the people who purchase 
insurance themselves without their employer's help and millions of Americans who work 
for small employers who provide insurance benefits. These are the Americans who do 
not have employee benefit managers and large employers looking out for their interests. 
These are the Americans most at the mercy of their HM Os. 

Members on both sides of the aisle believe that all Americans deserve the protections of a 
comprehensive patients' bill of rights to ensure that health plans deliver the care they 
promise their patients. 

All of the comprehensive protections in S.6 apply to patients in all ERISA plans, 
including insurance purchased without employer assistance, regardless of how the 
employer arranges for the benefits. Furthermore, S.6 builds on the success of the 
Kassebaum-Kennedy model, which has provided a federal floor of insurance protections 
without interfering with states' ability to protect their consumers. Under Kassebaurn­
Kennedy, States can provide additional protections for consumers, but no person is left 
without rights because their state has failed to act. 
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Independent Review of Health Plan Decisions 

The Senate Republican Leadership's bill pretends to offer an "independent" review of 
health plan decisions, but in fact completely stacks the deck in the plans' favor. 

The weaknesses of the external appeals process are numerous and significant. First of all , 
S.326 would not ensure that arbitrary coverage denials by health plans could be reversed 
by a fai r appeals process because the plan's arbitrary definition of medical necessity 
would prevail. External reviewers are bound by the de.finitions of medical necessity 
given by the plan, however flawed or random, rather than any clinical evidence or good 
professional practice. For example, if a patient's health plan denies her doctors' 
recommendation for heart surgery and the patient appeals this decision, the independent 
review entity may be forced to deny the surgery because it is bound by the health plan's 

definition of medically necessity. 

Under S.326, it is very difficult for a patient to even get an external review when they 
disagree with their health plan's coverage determination. Plans could substantially delay 
the process because they get to decide whether an appeal needs to be expedited. It could 
be over two months before an emergency situation gets to external review. This could 
mean that a patient in need of a certain cancer treatment right away may be delayed until 
the cancer has spread and it is too late. Patients must appeal a plan's decision within 30 
days, no matter how sick the patient. Even worse, the plan gets to decide whether the 

requested appeal actually goes to external review. 

If an enrollee actually gets an external review, the problems for the patient continue. 
Under S.326, the plan picks the external review entity, whose reviewers can be friends of 
the employer or plan. In fact , a reviewer can be disqualified from a case for a relationship 
with the appealing enrollee, but not for a relationship with the employer or plan. 

Members on both sides of the aisle support an external review process that is truly 
independent and ensures that patients will get the care they were promised when they 
enrolled in their health plan. 

S.6 will ensure that patients have a strong independent external reviewers by taking the 
decision about whether a case is eligible for an external appeal away from the health plan. 
It will allow external reviewers to make their own independent judgement about what 
care is medically necessary rather than rubber stamp the plan's decision. S.6 will provide 
options and safeguards for choosing the external review entity and will not leave this 
decision solely up to the plan. In addition, S.6 will not allow reviewers to be affiliated 
with the employer or plan sponsor and will eliminate barriers to external review by li fting 
the short deadline for requesting external review. These are protections that we have 
already guaranteed for Medicare beneficiaries and that all enrollees should receive to 
ensure that patients who believe that their health plan has unfairly denied them the 
treatment they need and deserve can access fair process to appeal this decision. 

. ' 
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. . . .. EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. ~ July 12. 1999 
(Senate) 

STATEMENT OF ADMINISTRATION POLICY 
('THis STATI:MENT HAS BEEN COORDINATl:1> BY 0MB wrm THE CONCBRNEI> AGENC6S.) 

S. 1344 - Patients' Bill of Rights Act of 1999 
(Sens. Lott (R) MS and Nickles (R) OK) 

Toe President strongly supports enactment of S. 1344, which is identical to S. 6, the origirull 
Senate Democratic Patients' Bill of Rights. 1bis bill is a strong and enforceable patients' bill of 
rights. It includes important patient protections> such as the right to emergency care wherev~r 
and whenever a medical emergency arises; the right to access the specialists a patient needs; lhe 
right to ensure care is not disrupted during treatment; the right to a fair, unbiased internal, aod 
independent external appeals process that allows patients to address their concerns and 
grievances; and the right to hold health plaris accountable when their decisions cause patient-; 
serious harm or death. Toe President is particularly pleased that this legislation includes ev1,.;ry 
patient protection recommended by the Advisory Commission on Consumer Protection and 
Quality in the Health Care Industry. 

Since November 1997> the President has been calling on the Congress to pass a strong, 
enforceable, and bipartisan patients' bill of rights. The outcome of the debate on S. 1344 wi ll 
determine whether this Congress is serious about responding to the President's challenge. 1 k is 
committed to working with members of both parties to pass a meaningful Patients' Rill of Ri ghts 
this year; he is equally committed, however. to opposing legislation that is a Patients' Bill of 
Rights in name only. 

Unfortunately. the Republican Leadership may seek to amend S. 1344 either by weakening key 
provisions of the bill or by substituting the provisions of S. 326. as reported by the Senate 
Committee on Heal~ Education, Labor and Pensions. S. 326 is seriously flawed. It covers too 
few people, it provides insufficient patient protections, and it contains inadequate enforcem~l\t 
provisions. 

The shortcomings of the Republican leadership bill include: 

It leaves tens oftnillions of Americans without adequate protections. By only 
providing all of its severely limited protections to self insured plans, it leaves over 1 I 0 
million Americans unprotected. Toe President has repeatedly stated that all health p lans 
should provide the protections in the Patients' Bill of Rights. 



r-;-< 
The Republican leadership bill either does not include or significantly waters down 
critical provisions that are necessary for high quality care. The following prot<.:c- tions 
are either absent from this legislation or are insufficient: 

External appeals and medical necessity. The weaknesses of the external appeals pro\.;cSs 
are nwnerous and significant. For example, S. 326 would not ensure that arbitrary 
coverage denials by plans could be reversed by a fair appeals process because the plan's 
arbitrary definition of medical necessity would prevail. It also would not provide an 
independent appeals process, since the plan would be allowed to select the appeals entity. 
It would not ensure that appeals-including emergency appeals - are heard as swiftly as 
the patient's condition requires. Finally, S. 326 only would allow for external review for 
medical necessity provisions and not for other violations of the statute, such as faihm: to 
provide access to a specialist. 

: Emergencv room services. The emergency room services provision of S. 326 is 
· insufficient, as it does not: (1) prohibit plans from limiting access to an emergency mom 
that is outside the plan's network; (2) prohibit plans from imposing higher cost-sharing 
requirements on patients who obtain emergency care without prior authorization; and (3) 
address coverage of post-stabilization care, which puts patients at risk for huge costs 
when a plan fails to timely respond to a request for post-emergency services. 

Access to specialists. S. 326 does not ensure individuals with chronic, serious, and ~ven 
life-threatening conditions direct access to specialists who are in the plan's participati ng 
physician network. In addition, if the plan has an insufficient number of specialists in 
their network, it has no provisions to ensure patients have access to specialists outsid~ of 
the network. As such, patients would not be ensured access to needed specialists to lrcut 

conditions such as cancer or heart conditions. 

Continuity of care protections. The bill does not have any continuity of care protections 
when an employer changes health plans. In cases when a doctor is dropped from a health 
plan these protections would apply only to individuals in institutions, women in the, r 
second trimester of pregnancy, and the terminally ill - not to persons with chronic or 
ongoing illnesses who are in the middle of a course of treatment when their provider i~ 
dropped from the plan's network. For example, S. 326 would not protect a person w i1 h 
cancer from an abrupt disruption of their course of chemotherapy or radiation. 

Its enforcement provision is inadequate to ensure that the patient protections an­
real. The limited rights outlined in S. 326 are not meaningful because patients who have 
died or been seriously harmed by wrongful actions by health plans would have no ab1lity 
to seek compensation for their injuries. 
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, tor these reasons, the President agrees with virtually every major consumer organization, a.-.: well 
as almost every provider organization, such as the American Medical Association and the 
American Nurses Association, that S. 326 is insufficient and does not provide patients with th~ 
protections they need and deserve. As such, the Administration strongly opposes S. 326 as 
reported out of the Senate Committee on Health, Education, Labor and Pensions. lf this 
legislation is passed and presented to the President, his senior advisers will recommend that he 
veto the bill. 

Finally, the Administration would oppose the addition of irrelevant and unnecessary provisions 
that further undermine the chances for a bipartisan agreement on a Patients' Bill of Rights. It 
would be extremely unconstructive to amend this legislation with poorly designed options. such 
as an expansion of the Medical Savings Account Demonstration, that are not related to consumer 
protections, have received little or no serious and bipartisan review, and could undermine an 
already unstable insurance market. 

While the Administration has serious concerns with S. 326, the President supports S. 1344 and 
remains committed to passing a strong, enforceable, and bipartisan Patients' Bill of Rights tJ,is 
year. His hope is that the Republican leadership will work with members of both parties who are 
committed to passing a meaningful Patients' Bill of Rights. Such legislation is long overdue. ft 
is time to put progress ahead of partisanship and pass legislation that gives all Americans th1,; 
health care protections they need and deserve. 

* * * * • • • • * * 
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