





























































































































THE WHITE HOUSE

WASHINGTON
March 27, 1995

MEMORANDUM FOR THE PRESIDENT

FROM: WILLIAM GALSTON “lka,

CHRISTOPHER D. CERF &¥2%-
SUBJECT: Implementation of The Multiethnic Placement Act
Introduction

The Multiethnic Placement Act of 1994 (MEPA) prohibits adoption
agencies that receive federal assistance from "categorically"
denying "any person the opportunity to become an adoptive or
foster parent solely on the basis of . . . race, color or

national origin." The Act further provides that race may be a
"permissible consideration . . . as one of a number of factors

used to determine the best interests of the child."

As you know, we are now required to issue a guidance to the
states interpreting and implementing. During the effort to draft
this guidance, an impasse has developed between the Department of
Health and Human Services (HHS) and the Department of Justice's
Office of Legal Counsel (OLC). The purpose of this memorandum is
to define the core differences and to present options for your
consideration and decision.

The Core Issue

I
HHS contends that agencies engaged in the task of assessing a
particular child's best interests' should be permitted to rely on
certain generalizations about transracial adoptions. For
example, all other things (including delay) being equal, an

agency should be permitted to presume that same-race adoptions
are preferable.

OLC argues that any such generalization would be
unconstitutional. Under established Supreme Court precedent, the
only "compelling interest" that would justify race-based
judgments would be a narrowly tailored effort to serve the "best
interests" of a particular child. For example, an agency could
take into account a particularized race-based need in the case of
a l2-year old African-American child who had previously been
placed exclusively with African-American foster parents and had
developed a strong sense of racial identity that would be
compromised by a prospective placement. More generalized
assumptions about transracial adoptions, however, would be
impermissible.



Specific Issues in the Draft Guidance

This core disagreement over the use of race in making placement
decisions is reflected at a number of points in the draft
guidance. For example, despite UOLC's constitutionaliy-based
objection, HHS declines to include a statement that "an adoption
agency may take race into account only if it has made an
individualized determination that the facts and circumstances of
the specific case require the consideration of race in order to
advance the best interests of the specific child." Similarly,
HHS declines to include a specific elaboration of the principle
that "generalizations about the identity needs of a particular
race or ethnicity" would be improper.

In short, HHS retreats from any clear, unambiguous articulation
of the principle that race may only be considered in very narrow,
child-specific circumstances. HHS takes this view for at least
three reasons:

(1) As a matter of policy, it may be appropriate to make use
of some generalizations about race--for example, as a "tie
breaker."

(2) As a matter of federalism, the federal government should
allow the states to retain considerable discretion in an area in
which they have historically been predominant. Under any
theory, MEPA would preempt existing statutes and practices in
many states, including the Arkansas law enacted in 1987. Under
OLC's approach, more states would be preempted, and their range
of discretion would be more limited.

(3) As a matter of constitutional interpretation: while
acknowledging troubling issues, HHS does not agree that the kind
of race-based generalizations it would permit are clearly
unconstitutional.

Discussion

In making your determination, the constitutional issue is
obviously paramount. Arguments based on policy or federalism
cannot withstand OLC's conclusion (shared by the White House
Counsel's office) that the kinds of race-based generalizations
defended by HHS--no matter how well intended--would violate the
Constitution. In addition, OLC's position is more consistent
with your expressed desire to narrow the role of race in
placement decisions.

HHS offers a number of arguments against this course, including
the following:

(1) The OLC position is inconsistent with the
Administration's broad commitment to increased state flexibility
and would if adopted embroil us in a morass of conflict and
litigation with the states.






