
Case Number: 2016-0532-F

KOLA
MARAEkk

This is not a textual record. is used as an
administrative marker b x the C. ntou Presidential
Library Staff.

Folder Title:
Acorn Women Voters et al vs. Staff of Illi is

StaffOffice-Individual:
Counsel's Office

Original OA/ID Number:
CF 858

Row: Section: Shelf: Position: Stack:
16 6 1

0 V

Case Number: 2016-0532-F

KOLA
MARAEkk

This is not a textual record. is used as an
administrative marker b x the C. ntou Presidential
Library Staff.

Folder Title:
Acorn Women Voters et al vs. Staff of Illi is

StaffOffice-Individual:
Counsel's Office

Original OA/ID Number:
CF 858

Row: Section: Shelf: Position: Stack:
16 6 1

0 V



10002

U.S. Department of Justice

Office of the Associate Attorney General

The Acsociaie Agaroey (Ceneral Washington, ac 20530

IFACSIMILE TRANSMITTAL COVER SHEET

DATE: 3-
TO:

FACSIMILE NO,

TELEPHONE NO. YS@- #632

TELEPHONE NO. J74

FROM

FACSIMILE NO,

NUMBER OF PAGES INCLUDING COVER SHEET:

COMMENTS:

YI ST LT GIA $6/6z/¢0

U.S. Department of Justice

Office of the Associate Attorney General

Washington, 20530

FACSIMILE TRANSMITTAL COVER SHEET

DATE:

TO:

FACSIMILE NO. YLS&-GA7
TELEPHONE NO

FROM:

FACSIMILE NO,

TELEPHONE NO.

NUMBER OF PAGES INCLUDING COVER SHEET

COMMENTS:

Too @ XVd ST LT (HK $6/67/¢0



us, Department of :

Associate Attomey General
a

March 29, 1995

: : :

TO: Abner Mikva

FROM: John Schmidt

I thought you might like to see
what your old law partner did to the
.etate of Tilinois. Note particularly
the fcotnote on page 15.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
ASSOCIATION OF COMMUNITY
ORGANIZATIONS FOR REFORM NOW
{ACORN), et al.,

Plaintiffs,
No. 95 € 174V.

JAMES R. EDGAR, et al.,
Defendants.

No. 95 C 281

UNITED STATES OF AMERICA,

Plaintifé,
No. &5 © 433

STATE OF ILLINOIS, et al.,
Defendants.

LEAGUE OF UNITED LATIN AMERICAN }
CITIZENS (LULAC),

Plaintiff,
No. 95 € 1387

STATE OF ILLINOIS, et al.,
Defendants.

LEAGUE OF WOMEN VOTERS OF
ILLINOIS, et al.,

Plaintiffs,
v

JAMES R. EDGAR, et al.,
Defendants.

All of the plaintiffs in thege four actions--initially a

coop XVa STiLT CIM §6/64/00
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group of plaintiffs headed by Asgociation of Community

Organizations for Reform Now (inj55 C 174), than another group
headed by the League of Women Voters of Illinois (in 95 ¢

281), next the United States (in 95 ¢ 433) and finally the League
of United Latin American Citizeng ("LULAC") (in 95 © 1387)--
complain of Illinois' refusal to jcomply with the mandates of the
National Voter Registration Act af 1993 ("Act," 42 U.S.c.
§§1973gg to 1973gg-107). For the r part defendants (State of
Tilinois and various of its officials, including Governor Jim
Edgar, all of whom are collective y referred to for convenience
as the singular proper noun Illinois") acknowledge that Tllinois
is one of the tiny group of holdout States in that respect--and
Illinois seeks to justify its nonrompliance by asserting the
Act's uncenstitutionality.

Originally the United States moved for a preliminary
injunction, and this Court focuse

hearing on that motion. But now

the parties' energies toward a

e United States has shifted to

this Court ordinarily prefers to avoid acronyms in nulti+
party actions, because the result
tend to be mind-numhing and te in hg alphabet-soup-like opinions

uéa confusion. In thisition to the United States need
inion, and acrenyms rather than
@ erganigations hecause aach of

inetanee only L®V and LULAC in ad
to be mentioned briefly in this o
"League" are used te identify the
then is a "League.

2 In the interest of simplic ty citations te the Aet will

then a number that is 2 lower than the Act's'internal nunber
(thus, for example, Act §2 corresponds to 42 U.3.¢. §1973qg and
Act §5 corresponds to 42 U.3.€. §1973gg~-3).

take the form "Act §--," referrin to the Act's internal
numbering rather than to its placdment in Title 42. But
conversion to the latter is not difficuit: That can be
accomplished by following "42 U.S.C, §1973gg" with a hyphen and

ro0R XVI GT: LT CHM $6/62/¢0
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group of plaintiffs headed by Asgociation of Community

Organizations for Reform Now (in 95 C 174), than another group
headed by the League of Women Voters of Illinois ("Lwv') (in 95

281), next the United States (in 95 433) and finally the League
of United Latin American Citizend ("LULAC*) (in 95 © 1387)-
complain of Illinois' refusal to jcomply with the mandates of the
National Voter Registration Act df 1993 ("Act," 42 U.S.c.
§§l973gg to 1973gg 10) For the part defendants (State of
Tilinois and various of its officials, including Governor Jim
Edgar, all of whom are collective y referred to for convenience
as the singular proper noun "Illihois") acknowledge that Tilinois
is one of the tiny group of holdo t States in that respect--and
Tllinois seexs to justify its monfompliance by asserting the
Act's uncenstitutionality

Originally the United States moved for a preliminary
injunction, and this Court focused the parties' energies toward

hearing on that motion. But now the United States has shifted to

This Court ordinarily pref ers to avoid acronyms in
party actions, because the result ng alphabet-soup-like opinionstend to be and te induea confusion. In this
ane tance only LWV and LULAC in addition to the United States need
to be mentioned briefly in this opinion, and acrenyms rather than
League" are used to idantify thege erganizations hecause aach of

them is a "League.
In the interest of simplic ty citations te the Aet will

take the forn "Act referrin the Act's internal
numbering rather than to its placdment in Title 42. But

to the latter is not a £ficuit That can be
accomplished by following "42 VU. §1973gg" with 3
then number that is lower tha the internal number

hyphen and

(thus, for example, Act §2 corres nds to 42 U.3.¢. §1973gq and
Act §5 corresponds to 42 U.S.C. §
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a motion for sunnmary judgment undet Fed. R. Civ. FP. ("Rule") 56

{earlier LWV had filed a like moy isn in its own action), and that
has put the preliminary injuncti

VOTING SECTAON o04
ILL,

m motion into the background
while the parties have completed their Rule 56 submissions.' At
this point the United States' su
each of the other three sets of
ready for decision.' For the rea
opinion and order, plaintiffs' &

ary judgment metion (in which
laintiffs has joined orally') is
ons stated in this memorandum

le 56 motion sgranted.

No outcome~determinative fadtual disputes exist in the areas
that the United states has accur
the decision in these cases (see
States' CR L2(m} statement, which
in all material respects and therefore adopts). To the extent

+ Por that purpose the partStates' required statement underRule ("GR") 42(m) and Illineie'
4

form LULAC delivered its own Rule
penmorandum and GR 12(m) statement , noticing them up forpresentment on March 31. Because
ease ag well as the cthers, its oral motion to join withthe United States will stand, and
presentment.

s

After this opinion was alzeady in substantially final

tely portrayed as material to
Fx. 1 te this opinion, United
this Court finds to be corract

es' filings included the Unitedthis District Court's General
required reéponse under GR22(n)

56 notion, supporting
tnis opinion resolves LULAC's
there is no need for such

52-page Brief in Opposition to thPreliminary Injunction, avoided a

s00p

effort by not repeating its conte
and a good thing, too--Tilinois s
in that second effort (so such fo the practice of referring tolawyers' work products as "briefs )

At this Court's suggestion Tllinois, which had filed aUnited States' Motion for
majer duplication of thatts in Tllinois' Rule 56 brief.
111 managed to fill up 32 pages

This opinion will citeIllinois' initial effert as "D. Mem. I and its most recentfiling as "D. Mem. [I
3
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a motion for summary judgment unger Fed. &. Civ. FP. ("Rule") 56

{earlier LWV had filed a like motion in its own action), and that
has put the preliminary injunction motion into tne background
while the parties have completed Rule S6é submissions." At
this point the United States' su mary judgment metion (in which
each of the other three sets of plaintiffs has joined orally') is
reaay for decision.' For the reabons stated in this memorandun

opinion and order, plaintiffs' Rule 56 motion is granted.

No outcone-determinative fadtual disputes exist in the areas
that the United states has accurately portrayed as material to

the decision in these cases (see Ex. 1 te this opinion, United
States' GR i2(m} statement, which this Court finds toe Be corract
in all material respects and thergfore adopts). To the extent

For that purpose the part es' filings included the United3

States' required statement under
Rule ("GR") 42(m) and Illineie' aquired re¢ponse under GR
22(n) Fe

is District Court's General

After this opinion was aldeady in substantially final
form LULAC delivered its own 56 motion, supporting
penerandun and GR 12(m) statement noticing them up for
presentment eon Mareh 31. Because this opinion resolves LULAC's
ease ag well as the cthers, its earlier oral motion to join with
the United States will stand, 4 there is no need for such
presentment.

At this court's suggestion Illinois, which had filed a
52-page Brief in Opposition to the United States' Motion for
Preliminary Injunction, avoided ajnajor duplication of that
erfert By not repeating its conte
and a good thing, too--Lilinois &

in Illinois' Rule 56 brief.
111 managed te fill up 32 pages

in that second effort (so Buch roy the practice of referring to
lawyers' work products as briefs This opinion will citeIllinois' initial effert as 0. m. I and its most recent
filing as BD. Mem. If

3
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aos

that Illineis dees not simply admit the United States' GR 12(m)
assertions, Tllinois' stated objections are often quibbles~-ane
in all evente they are legally immaterial,
GR i2{n) 14 aays that seme of it
gtatians are temporary voter reg stration places manned by
volunteers, with a majority (about 60%) of its employees
appointed az Deputy Registrars.
gays that Illinois provides some

called for by Act §7. But such £acts (and all the ethers that
are set out in Illinois' respons
not Blink the overriding fact th
4ll of the Act's requirements and

doing sa.
As for illinois' lengthy GR

For example, Illinois
driver's jicense examination

Similarly, Illinois GR i2{n)
volunteer services of the nature

to the GR l2(m) statement) do
Tllincis dees not compiy with
that it has no intention of

h2{n)}(3)(b) supplement (to whieh
the United States has not been ca led upon for a response), it
merely sets the framework for the legal arguments that this
opinion hereafter finds wanting a

Paragraphs 1-11 simply summarize

Paragraphs 12-14 recite that the
haten, and its Paragraphe 15-89 s
Tllinoie' governzental units and
to adapt to respond to

a natter of lav. Ylilnois'
he provisions of the Act, its
ct provides no opt-out escape
out the existing structure of
they would assertedly have

the Act. Finaliy its
Paragraphs 90-103 get ont Tllinois' views (through Executive
Digeetor Ronald Michaelson of its State Board of Elections
("Board")) that the Act will undefcut its efforts to combat
election fraud. But on that last point, it would turn the

4
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that dees not simply it the United States' GR 12(m)
rtiong, Tllinois' stated objéctions are eften

in all events they are legally imaterial, For example, Illinois
GR i2{n) (4 aays that seme of driver's license examination
statians ave temporary voter reg stration places manned by
volunteers, with a majority (abot 60%) of its employees
appointed as Deputy Registrars. Similarly, Illinois GR i2in) g&

2ys that Tllinois provides some volunteer services of the nature
called for by Act §7. But suen facts (and all the others that
are set out in [llineis' respons@ to the GR 12(m) statement) do

not blink the overriding fact that Tllincis dees not compiy with
al] of the Act's requirements and that it has no intention of
doing go,

As for Illinois' lengthy GR h2{n)(3)(b) supplement (to whieh
the United States has not been ca led upon for a response), it
merely sets the framework for the legal arguments that this
opinion hereafter finds wanting a matter of law.

Paragraphs 1-11 simply summarize the previsione of the Act, its
Paragraphs 12-14 recite that the Act provides no opt-out escape
hateh and its Paragraphe 15-89 out the existing structure of
Tilineis' governmental units and hew they would assertedly nave

adapt themsalvas to respond tojthe Act. Finally: its
Paragraphs 90-103 get out Illineis' views (through Executive
Director Renald Michaelson of its State Board of Elestions
{("Board")) that the Act will undefcut its efforts to combat

election fraud. But on that it would turn the

4
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United States).
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Constitution on its head to contend that Iliinois' views can
pravail over Congress' when it ¢ mes to registration of voters
for federal elections--and nething in the Act inhibits Tilinois'
ability to adhere to its own vie
state and local elections.'

s in connection with its own

As the United States has shown and as Illinois dees net
effectively contest, Illinois' was preparing to implementra
the Act in late 1994 (before the Act's required compliance date
of January 1, 1995). But although the Illinois General Assembly
was tnen in session and was thus
mignt be necessary for that purp
done. Instead Illinois balked a

able to take whatever action
se, those things simply ware not
decided that it would not take

any of the additional steps that the Act prescribes.
What Illinois sets out by vay of response is really a

gauntlet-throwing defense: Essentially it takes the position
that it knows better than Congress what should be dene to
facilitate voter registration (se

But the

attached Ex. 2, the
December 30, 1994 Letter fron the ofese ef Governor Edgar to the

ebvious: that asto registration
that follows cenfirms the

for federal elections, it is
Congress and not Illinois vhese j dqment must control (although

Because of chat hes beenmateriality of Lllineia' factual
aid here as to the non-ssertions, this opinion findsit unnecessary ta resolve the dispute between LWV and Illineis asto striking certain of the exhibi'ts that Illinois tendered on theearlier preliminary injunction norion. This Court has reviewedand coneidered those exhibits and finds them insufficient toCreate a genuine issue of materia] (that is, outcome-deterninative) fact.
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Constitution on its head to contend that Iliincis' views can
pravail over Congress' when it comes to registration of voters
for federa] elections--and nethitg in the Act inhibits Illinois'
ability to adhere to its own vie}s in connection with its own

estate and local elections.
As the United States has shdwn and as Illinois does net

effectively contest, Illinois' was preparing to implement
the Act in late 1994 (before the Act's required compliance date
of January 1, 1995). But although the Illinois Generali Assembly
was then in session and was thus able te take whatever action
might be necessary for that purpdse, those things simply were not
done. Instead Illinois balked and decided that it would not take
any of the additional steps that the Act prescribes

What Illinois sets out by way of response is really a

gauntlet-throwing defense: Essentially it takes the position
that it knows better than Congress what should be dene to
facilitate voter registration (sep attached Ex. 2, the
Decenber 3¢, 1994 letter from the! office eof Governor Edgar to the
United States). But the diseussibn that follows confirms the
obvicus: that as to registration for federal elections, it is
Congress and not Illinois vhese j dgeent must control (although

Because of what has been daid here as to the non-6

materiality of Tllinoia' factual assertions, this opinion findsit unnecessary te resolve the dispute between LWV and asto striking certain of the exhibits that Illinois tendered on theearlier preliminary injunction ZO ion. This Court has reviewed
and coneidered those exhibits and{finds them insufficient to
Create genuine issue of materia} (that is, outcome-
deterninative) fact.
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This Court vrites on a clean slate in the legal sense. Both
because only a few esates ether than Illinois nave refused to
comply with the Act and because £ the short tine span that has
elapsed gince the Act's January i, 1395 effective date, the only
judicial opinion that has addressed the Act's constitutionality

20860J0, 1995 U.S. Dist. LEXIS 3205 (N.B. Cal.). And it is! of
course conventional wisdom (and we District Judges are regularly

decis iensreminded by our Court of Appeals)
ao not create precedent even at hsme, let alone abroad (Colby v.
J.G, Penney Co., 811 F.2d 1119, 1

in such opinions as In re snith. 64

1992) and Gould v. Bowver, 11 F.3
Nevertheless Wilsen provides

that District Court

24 (7th Cir. 1987), reconfirmed
F.2d 636, 638 (7th

82, 84 (Ith Cir. 1993)).
guidance both because of its

identical subject matter and because Illineis, as dia california,
seeks to rely on

as assertedly pointing the way te
unconstitutionality. And ac the
this Court agrees with Judge Ware

point here.

112 S.Ct. 2408 (1992)
a decision of the Act's
nguing discussion reflects
that New York is not at ali in.

id 007very

under the Constitution Illinois ees preseribe the qualifications
that any voter, either faderal of state, must meet before he or
she is permitted to register--a principle that is not at all
encroached upon by the Act}

ef the Acat

is the Mareh 2, 1995 decision of United States District Judge
James Ware in Wilson v. 2 , Nos, C 95-20042JW

6
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under the Constitution Illinois ees preseribe the qualifications
that any voter, either faderal of state, must meet before he or
she is permitted to register--a principle that is not at all
encroached upon by the Act}

ef the Acat
This Court writes on a clear slate in the legal sense. Both

because only a few states other than Illinois nave refused to
comply with the Act and because df the short time span that has
elapsed Gince the Act's danuary lj, 1995 effective date, the only
judicial opinion that has addressed the Act's constitutionality
is the Mareh 2, 1995 decision of United States District Judge
James Ware in v. States, Nos. C 95-20042JW

20860J0, 1995 U.S. Dist. LEXIS 3235 (N.B. Cal.). And it is of
course conventional wisdom (and we District Judges are regularly
reminded by our Court of Appeals)/ that District Court decis ons
@o not create precedent even at home, let alone abroad (Colby v.

Penney Co., F.2d 1119, 1$24 (7th Cir. 1987), reconfirmed
in such opinions as In re Smith. 964 F.2d 636, 638 (7th cir
1992) and Gould v. Bowver, 11 F.3d 82, 84 (9th Cir. 1993))

Nevertheless Wilsen provides quidance both because of its
identical subject matter and Tllineis, as did california,
seeks to rely on New York United states, Jie S.Ct. 2408 (1992)
as assertedly pointing the way to a decision of the Act's
unconstitutionality. And ac the dnsuing discussion reflects,
this Court agrees with Judge Ware that New York is not at in
point here.

6
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€lause contained in Art. VI. Ant 1 it is of course obvious (and is
well recognized in the case law)
the Fourteenth and Fifteenth Ame

post-Civil-War and wel} after th
afoul of the latter (see, a.g.,
446 U.S. 186, 178289 (1980), rea
427 U.S. 445, 456 (1976); and se ERO¢ Wyoming, 460 U.S. 226,
243 n. 18 (1983)).

Tllineis, obvieusly conscio
defense, devotes fully helf (pag

VOTING SECTION
ILt. aed

that legislation implementing
dments, adepted ae they were
Tenth Amendment, does not run

Fitzpatrick

9 of the letter soft spot in its
é to 20) of its D. Mem. II

discussion to a vain effort to gloss over the proposition that
has just been stated here in the single preceding sentence.
ence again length and repetition
fer reasoned analysis. Just as {

private parties that is later anended, the compact ef federalism
between States and the United Stares that is represented by our
Constitution cannot be read as thSugh an earlier Amendment (the
Tenth) has somehow amended and uipited jater Amendments (the
Fourteenth and Fifteenth).

Tllinois tries to accomplish
Tt urges that the enforcenent ¢la
confers "the same broad powers as
Clause, Art. I, §8, cl. 18" {

650 (1967))-~-and presumably becau
Constitution (including the Neces
antedated the Tenth Amendment, we

But

PY discussion cannot substitute

P
true of a contrast between

that trick by slaight ef hand:
se of the Fourteenth Amendment

the Necessary and Proper
organ, 384 U.&. 641,

the original body of the
ary «nd Proper Clause)
are eonehow suppesed to

Yd T2'LT CHA 96/87/00
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Un3 States,
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Clause contained in Art. VI. And it is of course obvious (and is
well recognized in the case law) that legislation implementing
the Fourteenth and Fifteenth Amendments, adepted ag they ware

post-Civil-War and well after thé Tanth Amendment, does not run

afeul of the latter (sea, a.g., Git ey, Uni States,
446 U.S. 156, 179¢80 (1980), reaffirming Fitzpatrick
427 U.S. 445, 456 (1976); and sed EFOG_v, Wyoming, 460 U.S. 226,
243 n. 18 (1983)).

Tllineis, obvieusly conscious of the latter soft spot in its
asfense, devotes fully half (pages 4 to 20) of its BD. Mem. II
discussion to a vain effort to gloss over the proposition that
has just been stated here in the pingle preceding sentence. But
ance again length and repetition pr discussion cannot substitute
fer reasoned analysis. Just as ip true of a contrast between

private parties that is later amended, the compact ef federalisn
between States and the United Sta
constitution cannot be read as th
Tenth) has somehow amended and li: that is represented ky our

gh an earlier Amendment (the
ited later Amendments (the

Fourteenth and Fifteenth). : :

Tllinois tries to accomplish that trick by sleight ef hand:

Tt urges that the enforcement clause of the Fourteenth Amendment

confers "the same broad powers as the Necessary and Proper
Clause, Art. I, §8, cl. 18" organ, 384 U.&. 641,

650 (1967))~~and presumably becauge the original body of the
Constitution (including the Necasdary snd Proper Clause)
antedated the Tenth Amendment, we jare sconahow suppesed to

600
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To turn to the matter at hahd, three provisions of the
United States Constitution (not
two distinct analytical reasons)
position.
'added):

The Times,
Senators and Representativeeach State by the hegisiateat e b

Newt Section § of the Fourteenth
the povar to enforce that Anendo

legislation." And of course the
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Here is the first clay ise of Art. I, §4 {emphasis

P.&

erely in conjunction, but for
give the lie te Tllineis'

Places and Mannex of holding Elections for
, Shall be prescribed in
@ thereof; but the congressiter such Requiationse Blaces o

endment vests congress with
nt's provisions "by appropriate
Fifteenth Amendment, which has a

corresponding enforcement provisipn in its Section 2, begins with
this Section 1:

The right of citizens of theshall not be denied or abrid
by any State on account ofcondition of servitude.
By definition the Tenth AmenAment, on which Illinois stakes

its ail (that was the foundation

United States to vote
ed by the United States orce, color, or previous

tone on which New York rested
its declaration of unconstitutionality
not apply to powers vested in Congress
the earlier-emphasized portion of)art.
specific voting-reguiation counterpart

? (Feetnete by this court}
extends with equal force to elect: jons of the President and VicePresident (cf. Ruckley y. Valeg. <24 U.S. 1, 14 n.46 (1976),390

of another statute), does

by the Constitution. Thus
I, §4 constitutes the
of the general Supremacy

Although that provision isliterally limited to congressional alections, songressional power

B.S. 534 (1934)). Aceord,Justice B ack's opinion 1n Mitchell, 400 U.S. 112, 124
eiting
n.7 (1970). a view that commandedin that highly-splinterad ease.

a clear majority of the Court

7
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To turn to the matter at hafd, three provisione of the
United States Constitution (not herely in Conjunction but fer
two distinct analytical reasons) give the lie to Illineis'
position. Here is the first cla se of Art. I, §4 {emphasis
added):

The Times, Places and Mannez of holding Elections for
Senators and Representatived, shall be prescribed in
each State by the Leqislatuge thereof; but the congressat any t me by Law makelor altr such Requiations

e Blaces o

Next Section § of the Fourteenth fAmendnent vests Congress with
the pover to enforce that Anendadnt's previsions by appropriate
legislation." And of course the jFifteenth Amendment, which has

corresponding enforcement provisipn in its Section 2, begins with
this Section 1:

The right of citizens of the| United States to vote
shall not be denied or abridged by the United States or
by any State. on account of race, color, or previousndition of sarvitude.
By definition the Tenth Amendment, on which Illinois stakes

its ail (that was the foundation btone on which New York rested
its declaration of unconstitutionality of another statute), does

not apply to powers vested in Congress by the Constitution. Thus

the earlier-emphasized portion I, §4 constitutes the

specific voting-reguiation counterpart of the general Supremacy

(Foetnete by this court] ithough that provision 137

literally limited to congressiona alections congressional power
extends with equal force to eleet ons of the President and Vice
President (cf. Buckley y. Valeo. 424 U.S. 1, 14 n.16 (1976) a

eiting United States 39 0.05. 534 (1934)) Accord,Justice B aek's opinion in 400 U.S. 112, 124
n.7 (1970 view that commanded a cloar majority of the Court
in that highly-splinterad case.

7
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conclude that the Tenth Anendmen trumps the later~adopted civil
War Amendments. Like any clumsi
simply von't daceaive the perceptive observer.
thrust of the numerous cases that P have' rejected Tenth Amendment
ehallenges to veting statutes th
those later Anendnents. More on

But to return to the first
for the Act (Art. I, $4), more t
Supreme Court said this about th
Smilev.y, Holm. 285 U.S. 355, 36

The subject matter is the *
holding elections fer SenatIt cannot be doubted that t

VUEING SEC11UN

ILL. P.10

y handled shell game, that
That is pot the

t draw their sustenance from
thie subject a bit later.
ine of constitutional support
an 60 years ago a unanimous
t constitutional provision in
-67 (1932) ((emphasis added):
ines, places and manner cfTs and Representatives.ese comprehensive wordsembrace authority to provide a complete code forcongressional elections, not only as to times andplaces, but in relation te

supervision og voting, prot

* In one of the numerous ir

tices, registration.tion of voters, prevention
» Counting of votes,an

Nies (and inaccuratecharacterizations of legal precedents) that mark Illinoie'submissions, its D. Men.

Ca.. 491 U.S. 1, 16-17 (1991) ae
any notion that Congress has broa
Amendwent than it does under Artithat is simply bogus--althsugh foBrennan's vievs in that portion osimplistic as Tilinois would have

Indeed, four of the Jus
portion of Justice Brennan's opintemporal anaiysis that is set out

did nat.

(491 U.S. at 41-42), pointing to
authority in that respect.opinion also relied on
position (id. at 16-18), the less
Union Gag is that eiqht Justicescontinue to regard Fitepatrick asarea now under discussion in thisthe ninth Justice and hence the «
@peak to Fitzpatrick. in light of

II-10 toJustice Brennan's plurality opini

Becau e Justice Brennan' S plurality

12 cites to and quotes from
mn in Pennsylvania v. Unjgn Gas
hough it "puts firmly to rester powers under the Fourteenthle (D. Mem. TI-11). ButJustices shared Justicehis opinion (which were not asit in any event), five Justicesices whe did not join in that
on expressly enphasized thein the cext ef this opinionas the key
as a major linchpin for itsn that plainly emerges fronand hence the Court itself)controlling precedent in the
opinion (Justice white, then
ing vote, had no occasion tohis view on the merits).
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@uties of inspectors and canvassers, and making anapuPlication of election retnumerous requirements as toWhich experience shows areenforce the fundamental rigAt involved.

VOTING SECTION
P.11

in shert, to enact theprocedure and safeguardsnecessary in order to

&

This view is confirmed by tArticle I, section 4, which
may at any time By lav makewith the single exception sregulations" plainly refersgeneral character that theauthorized to prescribe witelections. In é

supplement these state req ations or mayits QWD.... 2
whole subject.'

That of course is precisely what

*

@ second clause of
provides that "the Cengresser alter such regulations,ated... The phrase "suchta regulations of the sameegislature of the State israspect to sengressionalt re

w ver the

Congress has done in the Act.
It is a total mischaracterization fer [llincis to attempt to
portray the Act as prescribing the "qualifications" of voters {a
power that is granted to the States' legislatures by Art. I, §2).

define wnat qualifications a vote have, as contrasted with
expanding the ability of voters ho possess such State-defined

Net a word in the Act purports impinge on the States' power to

qualifications to exercise their Franch se.'
* In a classic nonsequitur Mem, I-2 states:

Control over voter qual fications--and hence voterregistration--is reserved by the Constitutionexclusively to the States.
That ipse dixit, in making a quantwe leap from "voterqualifications" to "hence voter registration," is at var withbotn the English language and compen sense. Nor doas it gaincredence by its essential repetition at D. Mem. II+3, for the

opinions) in Oregon v, Mitchell. but it dees so as to legislationthat at least arguably dealt with qualifications (such as

reiteration of a false equation 6the same way, D. Mem. I~20 to 23
es In muchot only seeks to eraw

ons (including diseantingsustenance by patching together

10
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Zliinois urges that it knowMbetter than Congress the risks
ef voter fraud, so that it sheuld not be required te comply with
the congressional @irectives as the means fer registration,
such as doing so in conjunction ith motor vehicle driver's
license applications (Act §5) OY by mail (Act §6) or in
conjunction with obtaining publi assistance and services for the
disabled (Act §7). Apart from the degree of presumptuousness
that Iilineis' position in that egaad might perhaps be thought
to reflect, the short ansver is that such decisions as to"
elections for federal office (thé express subject matter of the
Ast, as each of its sections spedifies in unambiguous tarnse) are
for Congress and not for Illinei to make (indeed, tha earlier-
quoted excerpt from Smiley mentionad "pravention af
fraud and cerrupt practices" as a subject within congressional
authority for federal elections}.

If Illinoia really has the belief that its current filings
represent, it may implenent that pelief not by disobeying the law
as to federal elections but rathe by maintaining (if it wishes)
a Separate voting registration reterd to preserve the purity of
its state and lecal elections." hat type of dual structuring
voters' age), as the Act plainly goes not. That Illinoisargument is thus doubly poverty-stricken.

This Court may perhaps be
jaundiced view of that holier-tna
common perception for years (part cularly in the pre-ShaKmandecree days when the Democratic & chine had a tight centrolChicage and, before more recent pas @ result) that close statewidebattle between the Chicago Denocrdownstate Republican-dominated co

pardoned for taking a somewhat"thou stance. It has been the

pulation shifts, on Cook. Countyelections would come down to atie machine and variousnties as to who could hold pack

on

11
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Mois

4

was exactly what the Court's majprity in oregon v, Mitchell,
Which upheld Veting Rights Act requirements for federal elections
but not for state clections, profiuced, And if Illinois were
indeed to choose such a patn, it cculd not of course complain of
the expense entailed in maintain ng and implementing its views
for its own elections."

What nas Been said to this poin scotches Illinois' reliance
on the Tenth-Amendment-based dec sion in New York. In fact, New
York itself confirmed (112 S.Ct. at 2417) (emphasis added):

In a case like thie one, involving the division ofauthority between federal and state governments, the
n

two inquiries are mirror imdges of each other. af aow heTenth, Amendment expressly d sclaimsanv reervat on of
state sovereignty reserved By the Tenth Amendment, itis necassarily a power the Constitution has notconferred on Congress.

Because the last half of the firat Clause of Art. I, §4 is aueh a
power expressly delegated to Congress, and because the Act
involves an exercise of that power (ag Smiley confirms), New York
is entirely inapropes here.

This alone would suffice to fompel victory for the United

that sover to the States: a power is an attribute of

States and its fellew plaintiffs
pnd

defeat for Illinois and its

its voting returns longer to see how many votes were neaded todaliver victory. Vote fraud, lik beauty, may lie in the eye ofthea beholder,
It should ef course be emphasized that [llinais could notcarry out its obligations under the Act in a way that wouldsubvert the Act's purposes (as, for example, by leaving voters

voting rights through the various means of registration
é unclear as to their federally-con erred and federally-quaranteed

prescribed by the Act).
12
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on the Tenth-Amendment-based dec sion in New York. In fact, New
York itself confirmed (112 S.Ct. at 2417) (emphasis added}:

In case like thie one in olving the division of
authority between federal state governments, the
two inquiries are mirror im ges of each other. If a
ower 15 delegated to in the Constitutinn. the

Tenth, Amendment expressly d sclaimsanv reervat on ofthat sover to the States: a power is an attribute ofstate sovareignty reserved tha Tenth Amendment, itis necassarily a power the onstitution has norconferred on Congress.
Because the last half of the firde clause of Art. I, §4 is such
power expressly delegated to Congress, and because the Act
involves an exercise of that power (ag Smiley confirms), New york
is entirely inapropes here

This alone would suffice to fompel victory for the United
States and its fellew plaintiffs and defeat for Illinois and its

its voting returns longer to see ow many votes were neaded todaliver victory. Vote fraud, lik beauty, may lie in the eye ofthe beholder,
should ef course be emphasized that Illinois could notcarry out its obligations under Act in way that wouldsubvert the Act's purposes (as, example, by leaving votersunclear as to their federally-con erred and federally-quaranteedvoting rights through the various means of registrationprescribed by the Act).
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officials. But as already indicated, the Civil War Amendments
{the Fourteenth and Fifteenth) independently compel the sane
conclusion. Those Amendments so ght to erase pre-existing

YOTING SECTION Wo14MAR 20 'oS 16:28 US ATTORNEY NORTHERM DIST ILL. P.44

discrinination by extending the
Implementation of that purpose v
1965 (42 U.S.C. §1973), and the

minorities (see Act §2(a)(3)").
City of Rome. which Iliineis sen

ranchise to blacks.
lidated the Voting Rights Act of
urrent Act was aimed at the same

target of disproportionately lever voter participation by racial
Tn addition to such cases as
what astonishingly quotes in.

part (albeit in trying unsuccessfully to distinguish what the
Court held there)," see

72 seeks to quarre

383 U.S.vou

with Congress' findings bypointing te Illinois' favorable performance in terms of black v.white voters'is not for the judiciary to resosoundness of the underpinnings fdr congressional enactments.the test for the validity of federal statutes inthe contrary,this area (as in all otners) isfor Congress' action (see, €.93.,cited and quoted in the text andcited a bit later in the text).requirement that Congress must ¢aapplicability any covered party ¢in fact fit Within what Congressealling for a general response (speU.S. 93, 108 (1979) and cases cit a
* p. Mem, Il-7 characterizeCity of Rome, 446 U.S. at 179~80.merely "suggested" by the Supreme
We agree with the court belothe proposition that principotherwise be an obstacle tonecessarily overridden by thAmendments "by appropriate 1were specifically designed aand an intrusion on state soprinciple, we hold that cansyregulate state and local vot! ng threugh the previsions of

13

registration rates qo. Mem. If-17 to 18). But ite factual disputes as to the
on

ether apy rational basis exists
he South Caroina case nextBeach Communicatithere is surely no
e out of a statute of generalean prove that it does not

found to be a problen
@e.q., Vance v, Bradley. 440

az
as

there).
a portion of this language infootnotes omitted) as somethingCourt:
that Fitzpatrick stands fores of federalism that mightongressional authority are
povar to enforce the Civil wargislatien." Those Amendmentsan expansion of federal powerereignty. Applying this

Pease had the authority to
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«STOR

301, 324 (1966):
The language and purpose of the Fifteenth Amendment,the prior decisions construing its saveral previsions,and the general doctrines of constitutional
interpretation, al1 point to one fundamental principle.As against the reserved powers of the States, Congress
may use any rational means to effectuate thaconstitutional prohibition of racial discrimination in
voting.

Accord, Greqory v. Ashcroft. 501 U.S. 452, 468 (1991),
reconfirming the pronouncement in EEOC Vv. Wvomina "that the
principles of federalism that restrain Congress' exercise-of its
Commerce Clause powers are attenuated vhen Congress acts pursuant
ta its powers to enforce the Civil War Amendments...bacause those
'Amendments were specifically designed as an expansion of federal
power and an intrusion on state sovereignty."

And tha same principles that defeat Illinois' effort to rely
on the Tenth Amendment alse compel rejection of its claim that
the Act impermissibly reerganizes state government. 14 By their
vary nature, both the interrelationship between the two portions

the Voting Rights Act. National Leave of Cities. then,provides no reason te depart from our decision in SouthCarelina v, Katzenbach that "tha Pifteenth Amendment
supersedes contrary exertions of state power." 383 U.S., at
325, and that the Act is "an appropriate means for carryingout Congress' constitutional responsibilities," id., at 308.

If that is a "suggestion" {presumably something ranking with or
below a dictum). what pray tell would constitute a "holding"?

" David Orr ("Orr"), the County Clerk of Cook County, hasfiled an affidavit (United States GR 12(m) Statement Fx. 3) thatminimizes any such dramatic impact on Illinois' officials and onthe procedures that they would have to follow to comply with theAct. Illinois vigorously disputes Orr's assertions. This
opinion, however, need not credit Orr's views to reach the
con@lusions announced here, and this Court has not done se for
purposes of the current motion.

14
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congressionally anacted regulati
such elections (#06, €.g., 42

1

upheld in v. Mitchell; ¢
Plections. 393 U.S.

VQTING SECTION
MAR 28 455 16130 US ATTORNEY NORTHERN DIST. TLL. F.16

S leading to the conduct of
$$1973aa-1 and 1973bb,

Alien v. §yate Board of

of the first
clause

of Art. I, ena {the very existence oF the
Fourteenth and Fifteenth Anendn nts contemplate that stateofficials must act at the direct on ef Congress in the conduct offederal elections {and hence mu act in accordance witn

$44 (1969))

4

Legislative 'line-draving i inherently a matter of creating

ease basis In this instance Coagress' decision was to exempt
from the Act only those States ( that had no voter registration

categories rather than dealing w th each situation on a case-by-

ir woters for federal offices as
veguirement at all for any of th

not their @efinitions of voter qu lifiecations'') te the Act's
'requirements. That was surely a rational classification, and

of March 11, 1993 and thereafter jor (2) that permitted, duringthe same time frame, all of their voters to register at the tine
that any federal election was he All other States (Illinois
incluged) vould have to adapt their registration machinery (but

hence it must be upheld under claksie constitutional doctrine
(see € v. Beach Ine.,
(1993) for an extensive exposition--ineluding a host of

113 S.Ct. 2096, 2101-02

citations--recenfirning that principle).
% te is frankly tiresome to have te repeat thisparenthetical. But repetition breeds repetition--tnat is, thereis no better way to counter Illineis' frequent reiteration of itsmischaracterization of the Act than to reemphasize the falsity ofthat characterization.

+
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In summary, New York cannot

the baggage that Illinais ceake
more than one perspective the Ac plainly passes constitutional
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sion

remotely be viewed as carrying
ko load on that decision. From

muster. There is no ganuina igs of material fact, and the
United States is (and the plaint iffs in each of the other three
cases are) entitled to a

Judgment
Ss a matter of law.

In accordance vith the pray
Unitad States' Cemplaint, this Court therefore:

1.

© for relief contained in the

deelares that Yllineis and its individual
eodefendants are not in compliance with the Act;

2-

regulations that conflict w

Act;

asclares that all povisions of Illinois law or
th the Act are pre-empted by the

3. enjoins the individual defendants, their agents and
successors in office and all
any of them from failing or
requirenents of the Act; and

persons acting in concert with
refusing to comply with the

4. orders the individual defendants, their agants and
successors in office and all
any of them promptly:

(a) to designate

persons acting in cencert with

chief state election official
to be responsible fer coordination of rllineis'
responsibilities as required under Act §10 and to
delegate to such individual all necessary powers to

16
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In summary, New York cannot remotely be viewed as carrying
the baggage that Tllineis saake bo load on that decision. From
more than one perspective the Ack plainly passes constitutional
muster. There is no ganuine isshe of material fact, and the
United States is (and the plaint ffs in each of the other three
cases are) entitled to a judgmen as matter of law.

accordance vith the prayIT: for relief contained in the
Unitad States' Cemplaint, this therefore:

1. deelares that Illinois and its individual
eodefendants are not in compliance with the Act;

asclares that all provisions of Illinois law or2.

regulations that conflict w th the Act are pre-empted by the
Act

3. enjoins the individual defendants, their agents and

successors in office and all persons acting in concert with
any of them from failing or refusing to comply with the
requirements of the Act and

4. orders the individual defendants, their agants and

successors in office and all persons acting in concert with
any of them promptly:

(a) to designate a chief state election official
to be responsible fer cberdinatien of rllineis'
responsibilities as reqpired under Act §16 and to
delegate to such individual all necessary powers to
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achieve such compliance

(b)

MAR 28 °S5 16:31 US ATTORNEY NORTHERN DIST. ILL.

é

to take all teps necessary to allow
individuals to registe to vote in federal elections as
part of the driver's l cense application process, when

applying for assistance at specified state agencies,
and by mail-in registr

(c)
(1) that no individual

to take ali

federal elections is ¢

tion as is required by the Act;
teps necessary to ensure
$ registration to vote in
neelled fer failure te vote and

(2) that Lllinois employs the procedures outlined by
Act §8(d) before cance

registration ta vote i
individual's registrat
death, criminal convic
registrant's request;

(a)
the sane registrar's visdiction remain eligible te

te ensure th

vote in federal electica
notiriea the registrar

This Court sets a status hearing
purposes of discussing the action$ that Illincis contemplates

16 LWV's motion for prelininary injunction had suggested asan alternative to this provision

ling any individual's
federal elections, unless the

on is cancelled by reason of
ion, mental incapacity or at the
nd

t individuals who move within

ns even 4f they have not
before the election.
&t 8:45 a.m. April 3, 1995 for

that this Court appoint aspecial master to perform the codrdination duties under Act $10until Illinois comes inte conpli Ince in that respect. Becauseevery day's delay in implementing the Act involves the potentialdisenfranchisement of ctherwise
has substantial force and calls
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achieve such compliance

(b) to take all Bteps necessary to allow
individuals to register to vote in federal elections as

part of the driver's l cense application process, when

applying for assistancP at. specified state agencies
and by mail-in registration as is required by the Act;

(c) to take all $teps necessary to ensure

(1) that no vegistration to vote in
federal elections is cancelled for failure te vote and

(2) that Lllinois employs the procedures outlined by
Act $8(a) before cance ling any individual's
registration ta vote ids federal elections, unless the
individual's registrat on is cancelled by reason of
death, criminal conviction, mental incapacity or at the

request; and

{d) to ensure that individuals who move within
the sane registrar's jdrisdiction remain eligible to
vote in federal electidns even if they have not
notiried the registrar before the election.

This Court sets a status hearing jat 8:45 a.m. April 3, 1995 for
purposes of discussing the actions that Illinois contemplates

16 LWV's motion for prelimi ary injunction had suggested as
an alternative to this provision that this Court appointspecial master to perform the codrdination duties under Act §10until Illinois comes inte compli Nee in that respect. Because
disenfranchisenent of otherwise ligible voters, that suggastion
every day's delay an implezenting the Act involves the potential
has substantial force and calls for further input fron tha
parties,
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taking in response to this opinibn and, relatedly, to discuss the
possible appropriateness of this
master as mentioned in n.15.

Court's appointment of a special

Mitton . Shadur
Senior United States District Judge

Date: March 28, 1995
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taking in response to this opinibn and, relatedly, to discuss the
possible appropriateness of this1 court's appointment of a special
master as mentioned in n.15.

Mi ton . Skadur
Sehior United States District Judge

Date: March 28, 1995
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