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C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
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July 15, 1994

TO: Carol Rasco
Christine Varney

7
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FROM: Kevin Thurm 2 cng 7%

SUBJECT: Florida Waiver Update

Attached please find an update on the Florida waiver provided to
me today. I understand Governor Chiles will be calling Leon
Panetta and/or seeing the President over the weekend.

If you have any questions, please do not hesitate to call me.

Attachment
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July 15, 1994
STATUS OF HCFA NEGOTIATIONS ON THE FLORIDA WAIVER

The State of Florida is seekiny a waiver to implement the Florida
Health Security (FHS) program, which would provide lnsurance to 1.1
million uninsured persons at or below 230% of the poverty level.

After several weeks of discussion, HCFA and the state have resolved
a large number of issues. There are now two issues outstanding:

° Budget Neutrality: We are endeavoring to agree on a
methodology to ensure that Florida spends no more under the
waiver than it would have in the absence of a waiver. This
would essentially crcate a cap on Medicaid spending. HHS and
OMB have been concerned that Florida's estimate of what they
would spend in the absaence of a waiver is too high, creating
a significant Federal budget risk. The President raised this
issue with the Governor at their meeting last month.

In computing the baseline costs that determine the spending
cap, the State insists on ueing an estimate of the future
growth rate rather than actual growth. However, the growth
rate has slowed substantlally iIn the past year, from 21% to
14% or even less. On Thursday, HCFA offerod to lock in a
17.75% growth rate, which would be a favorable arrangement for
the State. The State had been insisting on 18.5% and has not
yet responded to this offer.

Should Florida reject this OIfrer, HCFA 18 prepared LU wake Lhe
State another offer using an alternate methodology.

o uu__q_:_xmm_m_gmf: Florida plans tc use Llnsurance
agents to sell health plans under its FHS program. However,
the Justice Department has indicated that Florida's plan would
violate the Medicare/Medicaid anti-kickback statute. This
statute addresses the policy concern that insurance plans
could out-bid one another in offering remuneration of
commissioned agents, and result in Medicaid patients being
"gsteered” to plans offering the most lucrative commissions to
the agent. There is considerable Congressional interest in
this issue, with Rep. Waxman investigating whether some
abusive, high-profit Medicaid managed care plans obtain
enrollees by offering high commiesions.

Florida continues to argue that their plan doez not violate
the law. The Justlce Department and the HHS Inspector General
are once again explaining our position to the State.
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The Secretary does have the authority to create a safe harbor
from the statute, in "consultation" (interpreted Dy DOJ and
OMB as "approval”) with the Attorney General, if the HHS IG
finds that the plan in question does not raise fraud and abuse
concerns. We do not balieve that the Justice Department or
the HHS IG are prepared to make such an assurance at this
time. In addition, issuing a safe harbor regulation for
Florida would take several months at least, since it would
roquire a proposed rule in the federal Register, a public
comment period, and a final regulation that responds to public
comments. Such a timetable would be a problem for Florida.

It appears that Florida must alter their plan in order for it
Lo be judged acceptable by the HHS IC and Justice, but they
have 80 far shown no flexibility in doing so, citing political
concerns.
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THE WHITE HOUSE

WASHINGTON

MEMORANDUM FOR THE PRESIDENT
FROM: Carol H. Rasco
SUBJ: Waivers

DATE: July 24, 1994

FLORIDA: Following my last message to you about the impending
call Attorney General Reno would make to Governor Chiles, I had a
call late Friday evening from Governor Chiles’ DC staff member
who said they are all VERY appreciative of the work of the White
House. AG Reno called the Governor’s office and not only told
them she felt the matter could be closed by having a flat
commission for the insurance agents, but that she would like to
have Justice Dept. officials sit down with Florida’s legal
advisors to discuss the matter fully for one last time. Jay
Peterson who serves as Chiles’ legal counsel is to meet by
midweek this coming week with John Hogan of Justice who is also
formerly from Florida. The parties know each other, trust each
other and fully recognize they are looking at legal issues, not
policy issues. I have asked Bruce Lindsey to call Buddy McKay as
a follow up to his discussions with Buddy last week to make
certain Buddy is aware of these latest developments.

NINTH CIRCUIT: HHS has advised Justice they do not feel there is
a need for an appeal. I have attached the HHS memo outlining the
rationale. In the meantime, HHS is confident they have in this
administration created the necessary record in granting waivers
and on the broader issue of public notice in rule making/waiver
granting, HHS has been working on that issue with NGA/others
anyway. We will continue to monitor this situation to make
certain it does not become a false impediment to timely issuance
of waivers.

I will be giving you per your request a regular update on the
waivers described on the "pending" chart in your briefing
materials for the NGA meeting.

cc: Leon Panetta
Lloyd Cutler
Phil Lader
Harold IckesV/
Bruce Lindsey
Marcia Hale
Joel Klein
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DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secrewary
. Office of the Genaral Counsel
Washingion, 0.C. 2020
July 22, 1994
TO : Kevin Thurnm
- Chief of staff
Through: ES (L4 7ﬁw¥?4'
FROM : Deputy General Counsel
SUBJECT: Beno v. Shalala - Whether to request rehcafing
The Ninth Circuit Court of Appeals has decided Beno v. shalala,

which involved a challenge to the Department's 1992 approval of a
wvelfare demonstration project pursuant to Section 1115 of the
Social Security Act. Reversing a trial court, the appellate
panel held that, under the facts of this case, the Department
could not legally grant the waivers needed to implement the
proposed demonstration in the absence of an adeguate documentary
recerd to support its decision. While the discussion in the
opinion is broad-ranging, the actual decision is quite narrow.
specifically, the court held that because of the importance of
the objections raised by critics of the demonstration and the
nextraordinarily sparse adrinistrative record" the Department
must review the propesal further.

A request for a rehearing of this decision, either by the panel
that decided the case or en banc by the full Ninth Circuit, nmust
be made by Wednesday, July 27th.

The folloving reasons argue against requesting further review:

1. There is no basis for seeking a review only by the panel that
decided the case. There are no issues that we could raise
that vere not addressed in the decision.

2. successful reguests for hearing en bapc generally require a
strong factual case, where the holding of the court raises
important issues of law or the threat of significant harz to

the losing party. The facts in this case may not meet this
test.

Moreover, the precise legal holding is quite limited. It only
requires the Department to create some adninistrative record
to support its decision. To make a credible case for hearing
en bang, hovever, DOJ might need to refer to the broad
language in the decision and to ¢haracterize the decision as

- —— —— -~
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having wider implications than a careful reading of the
specific holding of the court would require. For example, it
might be necessary to argue that the decision incorrectly
requires the Department to develop an extensive administrative
record supporting the approval of any demonstration. Filing
papers that read the opinion broadly would be very undesirable
since, if a rehearing is not granted, the Department would
have made unnecessary concessions in this regard.

. Because the specific holding is narrow, the Department should

be able to comply with the mandate without a substantial
change in policies or procedures and without increasing the
time needed to review applications.

In fact, the standards for vaiver review specified by the
court are similar to those already adopted by the Department
in the Section 1115 Policy Principles adopted last August. The
procedures specified by the court generally are consistent
with Section 1115 pProcedural Principles currently being
considered for adoption by the Department.

There is a possibility that an en _banc review could result in
a decision that is adverse to the Department on issues that
were argued before, but not decided by, the current panel.

Even if the Circuit just affirmed the decision, this could
expand the impact of the decision.

W\M——

Michael S. Wald

30829506
oL WoN4 ST:al $e61-22-TNC
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"f
\‘«.,,. The Administrator

Washington, D.C. 20201
JN 22 1994
To: Kevin Thurm
Chief of Staff

From: Bruce Vlad e\/
Administra
Subject: Update on Florida's Section 1115 Waiver Application

Purpose

This note provides an up-to-date summary of our discussions with
the State of Florida on their proposed 1115 Medicaid waiver.

Propusal

The Florida Health Security (FHS) Program, submitted on February
10, uses a managed competition model to provide health insurance
sor 1.1 million low-income Floridians. The Florida walver dlffers
from other previously approved State-wide 1115 health care reform
waivers in that the rlorida medicaid program, except for coverage
of the medically needy, remains intact. FHS is a voluntary program
for the non-Medicaia wuninsured that allows employers and
individuals with incomes below 250 percent of the poverty level to
buy modified community rated lnsurance which is subsidized by the
State and Federal government. Particular features include:

o Any family unit with gross annual income below 250 percent of
poverty, irrespective of the value of their assets, will be
eligible to apply.

0 Insurance will be provided through Community Health Purchasing
Alliances (CHPAs) that currently provide policies for the
small employer market.

o Individnals and firms must be uninsured for 12 months prior to
joining the CHPA.

o Purchase is entirely voluntary both on the part of the
individual and employer.

o Medicaid olfgiblos, oxcept for the medically needy who will be
grandfathered into FHS, are ineligible for FHS and will remain
in Medicaid.

o Licensed agents sell insurance policies through the CHPAs and
receive commigsions from the Accountable Health Partnerships.

o The benefit package is the Florida Department of Insurance
(DOI) package used in the small evwployer market. It contains
both managed care and indemnity packages, which contain
significant cost sharing and fewer Leneflls Lhan Medicaid.
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The Florida legislature has not given final legislative approval to
the proposal as the Senate is deadlocked 20-20 along party lines.
Governor Chiles has already called one inconclusive sgpecial
legislative session this summer and plans to call another shortly.
Resolution of cutstanding issues in the waiver application would
presumably give the legislature additional impetus to act.

One unusual feature of FHS has made the evaluation of this waiver
application more difficult than usual. FHS would ugce Medicaid
savings to subsidize what the State considers a private sector
precgram. Since our statutory authority is designed "...to assist
in promoting the objectives of title XIX...", and FHS is designed
for an uninsured low-income population, a major issue is the extent
to which FHS must contain Medicaid-type features. The State wants
FHS to mirror the small employer market and include many features
of that market, including limited benefits and high cost-sharing to
guard against inappropriate use and unfavorable risk selecLlion.
Nevertheless, Federal Medicaid funds must be used for a program
that is consistent with the purposes of Medicald, provides
Medicaid-type protections for enrollees, and does not in effect
become a block graul.

wWwhile we have managed to reach agreement with the sState in several
areas in reconciling these apparently conflicting objectives,
several of the remaining unresolved issues stem trom this
conundrum. For example, as a general policy, managed care plans
that enroll Medicaid beneticiaries must have no more than 75%
Medicare/Medicaid enrcllees. If we consider the FHS population to
be Medicaid, some current Medicaid managed care plans may no longer
meet this test. Approval could also create a precedent for
subsequent State waivers.

Progress to Date

We are now actively engaged in negotiations with the State on the
remaining outstanding issues, and are hopeful that we will
uvltimately reach agreement on a waiver provided the State is
prepared to meet us halfway on some of the remaining issues. We
have made substantial progress in supporting the State's policy
goals while at the same time assuring access, quality, and
financial protections given both our statutory authorities and our
goals on health care reform. We have reached agreement on several
issues ranging from protecting certaln vulnerable populations to
the basic methodology for calculating budget neutrality. We
continue to meet to establish key final baseline estimates that
will guarantee appropriate federal contributions.

Major Outstanding Issues
1. atc re

Whenever private premiums have been collected on behalf of Medicaid
beneficiaries, our longstanding policy prior toc the Tennessee
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waiver was to provide Federal match on total premiums minus
employer and individual payments; that is, we only match State
contributions. Florida is reqQuesting that Fedaral matching
payments be based on grogs premiums including a combination of
employver, employee, and State contribution. This proposal would
have the State share diminish as income class increases. For
example, at 200% to 250% of the Faederal poverty 1level, an
individual and employer would each contribute $25, the State $1,
and the federal government. $65. The State proposes to cap the
number of enrollees at this higher income level.

In the case of the Tennessee waiver, we agreed to match individual
premiums on a limited basis. Until recently we took the position
in the negotiations that we would not agree to a Tennessee-like
solution, because of our concern about rcinforcing that precedent.
However, we are now discussing an option that would limit federal
exposure and assurc rcasonable matching shares by adjusting
Florida's cap on higher income enrollees. It remains to be seen
whether the State will accept this approech. One question ls
whether we should match employer premiums, which might set a new
precedent at a time when we have additional pending waiver requests
to do so, some of which are far more extensive (e.g.
Massachusetts) . We are attemplLing Lo sLruclure the terms and
conditions in a way that will minimize this issue.

s Insurance Brokers

Under FHS, insurance brokers, not alliances as under HSA, market
policies to individuals and receive commissions from the AHPS. We
believe that this practice may contain incentives for agents to
enroll healthy individuals or indivicduals receiving minimal State
subsidies in plans, and to stay away from such populations as the
medically needy. The State has indicated that this provision
reflected a difficult political compromise with insurance brokers
within the State. General Counsel has informed the State that this
practice would violate Federal fraud and abuse laws, which bar
commissions and kickbacks in Medicaid-related programs. This is
still an open issue pending a meeting with the State and the
Justice Department to obtain further clarification. Nevertheless,
even if such a policy is not technically illeqal, we feel it would
be damaging to permit Federal matching funds for this purpose. We
have informed the State of our position, and they are attempting to
accommcdate our concerns by ensuring that Federal funds are not
used for this purpose.

3. Encounter Data

In all State-wide Medicaid waivers, we have required 100 percent
encounter data in order to track and evaluate the demonstrations,
especially tc ensure access and quality for vuinerable populations.
For Florida, we would use these data to estimate the impact of FHS
en individuals who were insured through the demonstration, and to
compare FHS's impact with those of other state-wide demonstrations.
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Florida is opposed to providing 100 percent encounter data for
physician services. They argue that such a requirement is
extremely burdensome for managad care organizations and would
undermine physician support for FHS. The State has offered to
provide a one percent sample of physician encountars and says it is
amenable to some increase in sample size. However, much of this
data is already available, since most physicians, including many in
managed care plans, are paid on an encounter basis.

we continue to believe that 100 percent encounter data is essential
for several reasons. First, managed care arrangemeants create
incentives for plans to restrict use of services. Second, such
incentives arc reinforced in the managed care and indemnity plans
in FHS due to the high copayments. Third, because we are concerned
about the impact of FHS on at-risk individuals located in various
geographic areas and treated by different providers, we cannot
specify all the samples we might need a priori. For example, it is
possible that the underlying structure of FHS may deter appropriate
levels of utilization for some groups (e.g., children with asthma
living in underserved areas, pregnant women, persons with mental
lliness). withoul 100% encounter datLa, we cannot evaluate such
impacts. We are especially concerned with the civil rights
dimension of a project such as Florida's, and we don't belleve we
can assure adequate compliance with civil rights laws without
complete data. We are now attempting to write language for the
terms and conditions of the waiver that would give beneficiaries
necessary protection but also attcrd the State the appearance of a
victory on this issue. We do not propose to make any substantive
concessions on this issue at this time.

4. Premium Rating Bands

As in the small employer market, premiums under FHS are
differentiated on the basis of age and sex. This will result in
large differentials in premium rates by age (2.g. 5 to 1) and sex
(e.g. 3 to 1). Since Federal and State premium subsidies are
limited to a fixed percentage of a $116 benchmark premium,
individuals in high premium bands (e.qg. males 50-60) will face
substantial out-of-pocket premium payments.

The State is willing to work with the Legislature to try to
eliminate the rating factor by gender, but is not willing to drop
the age factor. They argue that if they eliminate the age factor
higher risk individuala will opt in while healthier younger people
will not purchase FHS coverage. This will result in an increase in
the baseline premium with the concomitant result of fewer
individuals and employers buying ccverage through FHS. The State
is willing to consider narrowing the premium bands based on age
over time. We believe that creating a disincentive for higher risk
persons tc obtain insurance is inconsistent with the principles of
health care reform. We recommend a special term and condition that
commits the State to a specific narrowing of the premium bands on
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age, starting in the second year, be included as part of the
waiver.

S. and

The high copayments in the managed care plans ($100 a day for the
first five days of hoespital carc, $100 per visit for emergency
care, and $10 per visit for prenatal and postnatal care) and
indemnity plans (20 percent coinsurance) could crcate barriers to
care. In a similar vein, benefits under FHS are far more limited
Lthan under Medicald, especially with regard to EPSDT medically
necessary follow-up services for children.

These features result from the FHS benefit package being conformed
tc the DOI small employer markel package. The State has indicated
that children in families with incomes below the poverty level will
receive all necessary services through ollkes SlLate-sponsored
programs, while women with infants who have incomes below 185
percent ot poverty will be covered by Medicald. Nevertheless, we
still believe that these copayments and benefit limitations are
inappropriate in a Medicaid demonstration where at least 60 percent
of the enrollees will have incomes below 150% of the poverty level.
We are attempting to structure a compromise whereby the State could
subsidize some of the more egregious copayment and benefit gaps,
especially for the traditionally high priority populations in the
Medicaid program, e.g., the lowest-income enrollees, pregnant
women, infants, and children.

Summary

We have made substantial progress to date. The State is now
pushing hard to see draft final terms and conditions. We must
proceed cautiocusly given the fact that any waivers provided to one
State are immediately seen by all other states as a precedential
minimum, and applications that are either already in house and
impending contain very expensive expansions of these precedents.
Further, Congressional unhappiness with the waiver process carries
the risk of legislative restrictions on our authority under 1115
(if the District Court, in the NACHC lawsuit, doesn't impose such
restrictions first). Nevertheless, we are still hopeful that we
will be able to construct an agreement that will satisfy both
parties.

cct Ken Apfel
Judy Feder
Jerry Klepner
John Monahan



I
I
|
—
u
4
i
B
f
(
b
T
0
.
-
)
'y
L
1
0
—
A
o
T
o
I

DEPARTMENT OF HEALTH & HUMAN SERVICES Heaith Care Financing Administration

The Administrator
Washington, D.C. 20201

JN 22 1924
To: Kevin Thurm
Chief of Staff

From: Bruce Vlad 6\/
Administra
Subject: Update on Florida's Section 1115 waiver Application

Purpose

This note provides an up-to-date summary of our discussions with
the State of Florida on their proposed 1115 Medicaid waiver.

Propusal

The Florida Health Security (FHS) Program, submitted on February
10, uses a managed competition model to provide health insurance
for 1.1 million low-income Floridians. The Florida walver differs
from other previously approved State-wide 1115 health care reform
waivers in that the rlorida Medicaid program, except for coverage
of the medically needy, remains intact. FHS is a voluntary program
for the non-Medicaid uninsured that allows employers and
individuals with incomes below 250 percent of the poverty level to
buy modified community rated insurance which 18 subsidized by the
State and Federal government. Particular features include:

o Any family unit with gross annual income below 250 percent of
poverty, irrespective of the value of their assets, will be
eligible to apply.

o) Insurance will be provided through Community KEealth Purchasing
Alliances (CHPAs) that currently provide policies for the
small employer market.

o Individuals and firms must be uninsured for 12 months prior to
joining the CHPA.

o Purchase is entirely voluntary both on the part of the
individual and employer.

o Medicaid oligiblos, except for the medically needy who will be
grandfathered into FHS, are ineligible for FHS and will remain
in Medicaid.

o Licensed agents sell insurance policies through the CHPAs and
reccive commigsions from the Accountable Health Partnerships.

o] The benefit package is the Florida Department of Insurance
(DOI) package used in the small vmployer macket. It contains
both managed care and indemnity packages, which contain
significant cost sharing and fewer Lenelflls Lhan Medicaid.
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The Florida legislature has not given final legislative approval to
the proposal as the Senate is deadlocked 20-20 along party lines.
Governor Chiles has already called one inconclusive gpecial
legislative session this summer and plans to call another shortly.
Resolution of cutstanding issues in the waiver application would
presumably give the legislature additional impetus to act.

One unusual feature of FHS has made the evaluation of this waiver
application more difficult than usual. FHS would usc Medicaid
savings to subsidize what the State considers a private sector
program. Since our statutory authority is designed "...to assist
in promoting the objectives of title XIX...", and FHS is designed
for an uninsured low-incomec population, a major issue is the extent
to which FHS must contain Medicaid-type features. The State wants
FHS to mirror the small employer market and include many features
of that market, including limited benefits and high cost-sharing to
guard against inappropriate use and unfavozrable risk seleclion.
Nevertheless, Federal Medicaid funds must be used for a program
that 1is consistent with the purposes ol Medicald, provides
Medicaid-type protections for enrollees, and does not in effect
become a block granl.

wWwhile we have managed to reach agreement with the State in several
areas in reconciling these apparently conflicting objectives,
several of the remaining unresolved issues stem trom this
conundrum. For example, as a general policy, managed care plans
that enroll Medicaid beneticiaries must have no more than 75%
Medicare/Medicaid enrollees. If we consider the FHS population to
be Medicaid, some current Medicaid managed care plans may no longer
meet this test. Approval could also create a precedent for
subsequent State waivers.

Progress to Date

We are now actively engaged in negotiations with the State on the
remaining outstanding issues, and are hopeful that we will
uvltimately reach agreement on a waiver provided the State is
prepared to meet us halfway on some of the remaining issues. We
have made substantial progress in supporting the State's policy
goals while at the same time assuring access, quality, and
financial protections given both our statutory authorities and our
goals on health care reform. We have reached agreement on several
issues ranging from protecting certain vulnerable populations to
the basic methodology for calculating budget neutrality. We
continue to meet to establish key final baseline estimates that
will guaranteae appropriate federal contributions.

Major OutstandingAIllueé

: Matching of Premiums

Whenever private premiums have been collected on behalf of Medicaid
beneficiaries, our longstanding peolicy prior to the Tennessee
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waiver was to provide Federal match on total premiums minus
employer and individual payments; that is, we only match State
contributions. Florida is requesting that Federal matching
payments be based on gross premiums including a combination of
employer, employee, and State contribution. This proposal would
have the State share diminish as income class increases. For
example, at 200% to 250% of the Federal poverty leval, an
individual and employer would each contribute §$25, the State $1,
and the federal government $65. The State proposes to cap the
number of enrollees at this higher income level.

In the case of the Tennessee waiver, we agreed to match individual
premiums on a limited basis. Until recently we toock the position
in the negotiations that we would not agree to a Tennessee-like
solution, because of our concern about rcinforcing that precedent.
However, we are now discussing an option that would limit federal
exposure and assurc rcasonable matching shares by adjusting
Florida's cap on higher income enrollees, It remains to be seen
whether the State will accept this approech. One guestion ls
whether we should match employer premiums, which might set a new
precedent at a time when we have additional pending walver requests
to do so, some of which are far more extensive (e.g.
Massachusetts). We are attempling Lo sLruclure the terms and
conditions in a way that will minimize this issue.

I ranc -3

Under FHS, insurance brokers, not alliances as under HSA, market
policies to individuals and receive commissions from the AHPS. We
believe that this practice may contain incentives for agents to
enroll healthy individQuals or indivicduals receiving minimal State
subsidies in plans, and to stay away from such populations as the
medically needy. The State has indicated that this provision
reflected a difficult political compromise with insurance brokers
within the State. General Counsel has informed the State that this
practice would violate Federal fraud and abuse laws, which bar
commissions and kickbacks in Medicaid-related programs. This is
still an open issue pending a meeting with the State and the
Justice Department to obtain further clarification. Nevertheless,
even if such a policy is not technically illeqgal, we feel it would
be damaging to permit Federal matching funds for this purpose. We
have informed the State of our position, and they are attempting to
accommodate our concerns by ensuring that Federal funds are not
used for this purpose.

3. Encounter Data

In all State-wide Medicaid waivers, we have required 100 percent

encounter data in order to track and evaluate the demonstrations,
especially tc ensure access and quality for vuinerable populations.
For Florida, we woculd use these data to estimate the impact of FHS
on individuals who were insured through the demonstration, and to
compare FHS's impact with those of other state-wide demonstrations.
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Florida is opposed to providing 100 percent encounter data for
physiclan services. They argue that such a requirement is
extremely burdensome for managed care organizations and would
undermine physician support for FHS. The State has offered to
provide a one percent sample of physician encounters and says it is
amenable to some increase in sample size. However, much of this
data is already available, since most pnysicians, including many in
managed care plans, are paid on an encounter basis.

We continue to believe that 100 percent encounter data is essential
for eeveral reasons. First, managed care arrangements create
incentives for plans to restrict use of services. Second, such
inceontives arc reinforced in the managed care and indemnity plans
in FHS due to the high copayments. Third, because we are concerned
about the impact of FHS on at-risk individualc located in various
geographic areas and treated by different providers, we cannot
specify all the samples we might need a priori. For example, it is
possible that the underlying structure of FHS may deter appropriate
levels of utilization for some groups (e.g., children with asthma
living in underserved areas, pregnant women, persons with mental
Lllness). withoulL 100% encounler daLa, we cannot evaluate such
impacts. We are especially concerned with the c¢ivil rights
dimension of a project such as Florida's, and we don’'t belleve we
can assure adequate compliance with civil rights laws without
complete data. We are now attempting to write language for the
terms and conditions of the waiver that would give beneficiaries
necessary protection but also attord the State the appearance of a
victory on this issue. We do not propose to make any substantive
concessions on this issue at this time.

4. Premium Rating Bands

As in the small employer market, premiums under FHS are
differentiated on the basis of age and sex. This will result in
large differentials in premium rates by age (2.g. 5 to 1) and sex
(e.g. 3 to 1). Since Federal and State premium subsidies are
limited to a fixed percentage of a $116 benchmark premium,
individuals in high premium bands (e.q. males 50-60) will face
substantial out-of-pocket premium payments.

The State is willing to work with the Legislature to try to
eliminate the rating factor by gender, but is not willing to drop
the age factor. They argue that if they eliminate the age factor
highar risk individuals will opt in while healthier younger people
will not purchase FHS coverage. This will result in an increase in
the baseline premium with the concomitant result of fewer
individuals and employers buying coverage through FHS. The State
is willing to consider narrowing the premium bands based on age
over time. We believe that creating a disincentive fcr higher risk
persons to obtain insurance is inconsistent with the principles of
health care reform. We recommend a special term and condition that
commits the State to a specific narrowing ¢f the premium bands on
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age, starting in the second year, be included as part of the
waiver,

S. and

The high copayments in the managed care plans ($100 a day for the
first five days of hospital carc, $100 per visit for emergency
care, and $10 per visit for prenatal and postnatal care) and
indemnity plans (20 percent coinsurance) could crecate barriers to
=sare. In a simllar vein, benefits under FHS are far more limited
than under Mediceid, especially with regard to EPSDT medically
necessary follow-up services for children.

These features result from the FHS benefit package being conformed
tc the DOI small employer markel package. The State has indicated
that children in families with incomes below the poverty level will
receive all necessary services through oLkes SlLate-sponsored
programs, whlle women with infants who have incomes below 185
percent ot poverty will be covered by Medicald. Nevertheless, we
still believe that these copayments and benefit limitations are
inappropriate in a Medicaid demonstration where at least 60 percent
of the enrollees will have incomes below 150% of the poverty level.
We are attempting to structure a compromise whereby the State could
subsidize some of the more egregious copayment and benefit gaps,
especially for the traditionally high priority populations in the
Medicaid program, e.g., the lowest-income enrollees, pregnant
women, infants, and children.

Summary

We have made substantial progress to date. The State is now
pushing hard to see draft final terms and conditions. We must
proceed cauticusly given the fact that any waivers provided to one
State are immediately seen by all other states as a precedential
minimum, and applications that are either already in house and
impending contain very expensive expansions of these precedents.
Further, Congressional unhappiness with the waiver process carries
the risk nf legislative restrictions on our authority under 1115
(if the District Court, in the NACHC lawsuit, doesn't impose such
restrictions first). Nevertheless, we are still hopeful that we
will be able to construct an agreement that will satisfy both
parties.

cct  Ken Apfel
Judy Feder
Jerry Klecpner
John Monahan
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Heaith Care Financing Administration

The Administrator
Washington, D.C. 20201

JIN 22 1994

To: Kevin Thurm
Chief of Staff

From: Bruce Vlad 8\/
Administra
Subject: Update on Florida's Section 1115 Waiver Application

Purpose

This note provides an up-to-date summary of our discussions with
the State of Florida on their proposed 1115 Medicaid waiver.

Propusal

The Florida Health Security (FHS) Program, submitted on February
10, uses a managed competition model to provide health insurance
sor 1.1 million low-income Floridians. The Florida walver diffecs
from other previously approved State-wide 1115 health care reform
waivers in that the rlorida medicaid program, except for coverage
of the medically needy, remains intact. FHS is a voluntary program
for the non-Medicaid uninsured that allows employers and
individuals with incomes below 250 percent of the poverty level to
buy modified community rated lnsurance which is subsidized by the
state and Federal government. Particular features include:

o Any family unit with gross annual income below 250 percent of
poverty, irrespective of the value of their assets, will be
eligible to apply.

e} Insurance will be provided thrcugh Community Kealth Purchasing
Alliances (CHPAs) that currently provide policies for the
small employer market.

o Individnals and firma must be uninsured for 12 months prior to
joining the CHPA.

o purchase is entirely voluntary both on the part of the
individual and employer.

o Medicaid eligiblee, except for the medically needy who will be
grandfathered into FHS, are ineligible for FHS and will remain
in Medicaid.

o Licensed agents sell insurance policies through the CHPAs and
receive commigsions from the Accountable Health Partnerships.

o The benefit package is the Florida Department of Insurance
(DOI) package used in the small employer macket. It contains
both managed care and indemnity packages, which contain
significant cost sharing and fewer Lenellls Lhan Medicaid.
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The Florida legislature has not given final legislative approval to
the proposal as the Senate is deadlocked 20-20 along party lines.
Governor Chiles has already called one inconclusive gpecial
legislative session this summer and plans to call another shortly.
Resolution of cutstanding issues in the waiver application would
presumably give the legislature additional impetus to act.

One unusual feature of FHS has made the evaluation of this waiver
application more difficult than usual. FHS would usc Medicaid
savings to subsidize what the State considers a private sector
program. Since our statutory authority is designed "...to assist
in promoting the objectives of title XIX...", and FHS is designed
for an uningsured low-income population, a major issue is the extent
to which FHS must contain Medicaid-type features. The State wants
FHS to mirror the small employer market and include many features
of that market, including limited benefits and high cost-sharing to
guard against inappropriate use and unfavorable risk seleclion.
Nevertheless, Federal Medicaid funds must be used for a program
that is consistent with the purposes of Medlicald, provides
Medicaid-type protections for enrollees, and does not in effect
become a block granl.

Wwhile we have managed to reach agreement with the sState in several
areas in reconciling these apparently conflicting objectives,
several of the remaining unresolved issues stem trom this
conundrum. For example, as & general policy, managed care plans
that enroll Medicaid beneticiaries must have no more than 75%
Medicare/Medicaid enrollees. If we consider the FHS population to
be Medicaid, some current Medicaid managed care plans may no longer
meet this test,. Approval could also create a precedent for
subsequent State waivers.

Progress to Date

We are now actively engaged in negotiations with the State on the
remaining outstanding issues, and are hopeful that we will
ultimately reach agreement on a waiver provided the State is
prepared to meet us halfway on some of the remaining issues. We
have made substantial progress in supporting the State's policy
goals while at the same time assuring access, quality, and
financial protections given both our statutory authorities and our
goals on health care reform. We have reached agreement on several
issues ranging from protecting certaln vulnerable populations to
the basic methodology for calculating budget neutrality. wWe
continue to meet to establish key final baseline estimates that
will guarantee appropriate federal contributions.

Major Outstanding Issues
1. atc re

Whenever private premiums have been collected on behalf of Medicaid
beneficiaries, our longstanding peolicy prior tc the Tennessee
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waiver was to provide Federal match on total premiums minus
employer and individual payments; that is, we only match State
contributions. Florida is requesting that Federal matching
payments be based on gross premiums including a combination of
employer, employee, and State contribution. This proposal would
have the State share diminish as income class increases. For
example, at 200% to 250% of the Faderal poverty leval, an
individual and employer would each contribute $25, the State $1,
and the federal governmant $65. Trhe State proposes to cap the
number of enrollees at this higher income level.

In the case of the Tennessee walver, we agreed to match individual
premiums on a limited basis. Until recently we took the position
in the negotiations that we would not agree to a Tennessee-like
solution, because of our concern about reinforcing that precedent.
However, we are now discussing an option that would limit federal
exposure and assurc rcagonable matching shares by adjusting
Florida's cap on higher income enrollees, It remains to be seen
whether the State will accept this approech. One gquestion ls
whether we should match employer premiums, which might set a new
precedent at a time when we have additional pending walver requests
to do so, some of which are far more extensive (e.q.
Massachusetts). We are attempling Lo sLiuclure the terms and
conditions in a way that will minimize this issue.

s ranc

Under FHS, insurance brokers, not alliances as under HSA, market
pollcies to individuals and receive commissions from the AHPS. We
believe that this practice may contain incentives for agents to
enroll healthy individuals or indivicuals receiving minimal State
subsidies in plans, and to stay away from such populations as the
medically needy. The State has Iindicated that this provision
reflected a difficult political compromise with insurance brokers
within the State. General Counsel has informed the State that this
practice would violate Federal fraud and abuse laws, which bar
commissions and kickbacks in Medicaid-related programs. This is
still an open issue pending a meeting with the State and the
Justice Department to obtain further clarification. Nevertheless,
even if such a policy is not technically illegal, we feel it would
be damaging to permit Federal matching funds for this purpose. We
have informed the State of our position, and they are attempting to
accommodate our concerns by ensuring that Federal funds are not
used for this purpose.

3. Encounter Data

In all State-wide Medicaid waivers, we have required 100 percent
encounter data in order to track and evaluate the demonstrations,
especially tc ensure access and quality for vuinerable populations.
For Florida, we wculd use these data to estimate the Iimpact of FHS
en individuals who were insured through the demonstration, and to
compare FHS's impact with those of other state-wide demonstrations.
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Florida is opposed to providing 100 percent encounter data for
physician services. They argue that such a requirement is
extremely burdensome for managed care organizations and would
undermine physician support for FHS. The State has offered to
provide a one percent sample of physician enconntars and says it is
amenable to some increase in sample size. However, much of this
data is already available, since most physicians, including many in
managed care plans, are paid on an encounter basis.

we continue to believe that 100 percent encounter data is essential
for several reasons. First, managed care arrangemants create
incentives for plans to restrict use of services. Second, such
inceontives arc reinforced in the managed care and indemnity plans
in FHS due to the high copayments. Third, because we are concerned
about the impact of FHS on at-risk individuals located in various
geographic areas and treated by different providers, we cannot
specify all the samples we might need a prlori. For example, it is
possible that the underlying structure of FHS may deter appropriate
levels of utilization for some groups (e.g., children with asthma
living in underserved areas, pregnant women, persons with mental
lllness). withoul 100% encounler dalLa, we cannot evaluate such
impacts. We are especially concerned with the c¢ivil rights
dimension of a project such as Florida's, and we don't belleve we
can assure adequate compliance with civil rights laws without
complete data. We are now attempting to write language for the
terms and conditions of the waiver that would give beneficiaries
necessary protection but also attord the State the appearance of a
victory on this issue. We do not propose to make any substantive
concessions on this issue at this time.

4. Premium Rating Bands

As in the small enployer market, premiums under FHS are
differentiated on the basis of age and sex. This will result in
large differentials in premium rates by age (e.g. 5 to 1) and sex
(e.gq. 3 to 1). Since Federal and State premium subsidies are
limited to a fixed percentage of a $116 benchmark premium,
individuals in high premium bands (e.q. males 50-60) will face
substantial out-of-pocket premium payments.

The State is willing to work with the Legislature to try to
eliminate the rating factor by gender, but is not willing to drop
the age factor. They argue that if they eliminate the age factor
higher risk individuala will opt in while healthier younger people
will not purchase FHS coverage. This will result in an increase in
the baseline premium with the concomitant result of fewer
individuals and employers buying coverage through FHS. The State
is willing to consider narrowing the premium bands based on age
over time. We believe that creating a disincentive for higher risk
persons to obtain insurance is inconsistent with the principles of
health care reform. We recommend a special term and condition that
cemmits the State to a specific narrowing of the premium bands on
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age, starting in the second year, be included as part of the
waiver.
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The high copayments in the managed care plans ($100 a day for the
first five days of hoespital carc, $100 per visit for emergency
care, and $10 per visit for prenatal and postnatal care) and
indemnity plans (20 percent coinsurance) could crecate barriers to
care. In a similar vein, benefits under FHS are far more limited
Lhan under Mediceld, especially with regard to EPSDT medically
necessary follow-up services for children.

These features result from the FHS benefit package being conformed
tc the DOI small employer markel package. The State has indicated
that children in families with incomes below the poverty level will
receive all necessary services through ollkes Slate-sponsored
programs, while women with infants who have incomes below 185
percent ot poverty will be covered by Medicald. Nevertheless, we
still believe that these copayments and benefit limitations are
inappropriate in a Medicaid demonstration where at least 60 percent
of the enrollees will have incomes below 150% of the poverty level.
We are attempting to structure a compromise whereby the State could
subsidize some of the more egregious copayment and benefit gaps,
especially for the traditionally high priority populations in the
Medicaid program, e.g., the lowest-income enrollees, pregnant
women, infants, and children.

Summary

We have made substantial progress to date. The State is now
pushing hard to see draft final terms and conditions. We must
proceed cautiocusly given the fact that any waivers provided to one
State are immediately seen by all other states as a precedential
minimum, and applications that are either already in house and
impending contain very expensive expansions of these precedents.
Further, Congressional unhappiness with the waiver process carries
the risk aof legislative restrictions on our authority under 1115
(if the District Court, in the NACHC lawsuit, doesn't impose such
restrictions first). Neverthelass, we are still hopeful that we
will be able to construct an agreement that will satisfy both
parties.

cct Ken Apfel
Judy Feder
Jerry Klepnecr
John Monahan
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MEMORANDUM

TO: ' S

FROM: J.E.

DATE: 20 June 1994

RE: Florida - Chiles; - waivers

As you know, you are expected to make a decision on whether
or not Gov. Chiles gets a meeting with the President. (Your

staff of department heads has deferred this one to you, with the
consensus being that Chiles should not meet with the President,
but that the President will probably feel that he should...)

Marcia Hale has had a discussion with Kevin as have I.

Kevin will give you a more detailed account of his view, but
the short answer is:

"If we decide not to grant the waiver, then the
President should not see Chiles. If we decide to grant it, then
he should..."

He feels that if Chiles comes in in advance of the decision,
he may end up with "egg on his face" next week.

Although HHS is not scheduled to have a decision until next
week, Kevin felt there would be some information on this by late
today.

As you know, Gov. Chiles has called himself to speak to you.
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MEMORANDUM
TO: HAROLD ICKES

CAROL RASCO

MARCIA HALE
FR: JOHN HART
DT: JUNE 10, 1994
RE: FLORIDA’S MEDICAID WAIVER REQUEST AND GOVERNOR CHILES’

HEALTH CARE PROPOSAL

I. Summary

As you know, Governor Chiles has applied to the Department
of Health and Human Services for a Medicaid waiver in order to
fully implement his health care reform proposal. Governor Chiles
called a special session of the Florida legislature this week to
vote on final measures of his health care plan. On Thursday,
June 9, 1994 the Florida Senate Health Committee voted 4 - 4 on
party lines on Governor Chiles’ proposal, killing the plan for
the time being. The Governor’s office has indicated they will
return to Washington shortly to resume negotiations on their
waiver application.

II. Special Session

An issue arose regarding the politicizing of the waiver
review process and using customary questions and requests for
information from the Health Care Financing Administration (HCFA)
as indications that Governor Chiles’ Waiver Application would not
be granted. Lieutenant Governor Buddy MacKay and health policy
advisors to Governor Chiles contacted the Administration to
request some form of a statement from the Administration that
Florida’s waiver request was going through the customary channels
at HCFA and that the application was being given the appropriate
consideration. As you recall, I drafted a letter to Governor
Chiles clarifying the process. I faxed that letter to Lt Gov
Buddy MacKay late yesterday afternoon. Governor Chiles publicly
blamed election year politics as the motivation of those Senators
who voted against his proposal.

III. Next Action

Governor Chiles has stated that he may call another special
session in August or September to revisit this issue. HCFA will
continue their review process of Florida’s waiver application.
Governor Chiles’ staff have indicated that they will return to
Washington ready to negotiate their waiver request with HHS. I
will continue to follow the process and keep you abreast of
developments.



CONFIDENTIAL 1

To: The President

From: Nancy Hernreich

Date: May 5, 1994

Re: Call from Lieutenant Governor Buddy McKay

Lieutenant Governor Buddy McKay called this morning to follow up on the
conversations he had with you this weekend. He tried to get Sandy Friedman
to reconsider. She was complimented, but said she could not do it. The best
potential candidates in his opinion would be Jim Bacchus and John Hart.
Baccus could be recruited if he could be guaranted help to raise money.

McKay thinks Bacchus could win the election. John Hart is the County
Commissioner of Broward County, where he could raise a lot of money, and he
is electable. McKay’s phone number is (904) 488-4711.

;’/n, \TH~
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Douglas M. Cook
dob:
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contact: Jean Sadowski
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904-488-4711
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MEMORANDTUM

TO: Mok o

FROM: J.E.

DATE : 23 May 1994

RE: Lt. Gov of Florida, Buddy McKay

You are scheduled to meet with McKay tomorrow (Tuesday) at
the President’s request (I believe).

Attached is a briefing memo from HHS (sent by Kevin Thurm,
prepared by John Monahan) .

In addition, John Hart called from the road to give me the
following pointers:

- McKay will push hard fro Florida waivers

= you should defer to HHS and emphasize that they
are giving this their full attention and will
expeditious about it

- the WH is very much aware of the political
problems that Gov. Chiles is enduring as a result
of this situation

Finally, Marcia Hale warns that McKay will try and maneuver
time for Chiles to come into meet with the President. (She
thinks it is not a good idea and that certainly we are not ready
for that to happen.)
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The Administrator
Washington, 0.C, 20201

TO: Carol Rasco ,Z .
through Ca$ L*Jﬂ} &u

Lav,
FROM: Bruce Vladeck ‘isxﬁvv
RE: Florida's 1115 Waiver Propc:zal
DATE : May 23, 1994

I understand that the Lie.tenant Governor of Florida will be at the
White House tomorrow to d.scuss, amon; other [tems, Florida's 1115
waiver proposal, entitled the "Flor:da Health Security Program
(FHSP)." 1t may be usetul for you t. have & better sense of the
process and issu@s. We jecommend th:t you listen to the State's
concerns, but encourage Lie State 10 continue talking with HCFA.

Frocess

Florida submitted its waliver proposal vc_HCFA on February 10. HCFA
has been engaged in an in‘ensive review of it since then. To give
you a sense of the scope 3L this effort. Florida's responses to our
questions about the propo:al occupiec nore than 1000 pages.

The Flerida State Legisloture goes into session to consider the
FHSP on June 5, and HUFA will need som: time to consider revisicns,

if any, made to zhe proposal during the legislative session.
Ctherwise, we're still on target for a decisicn in late June, which
is when the 120-day dead!. ae occurs, {-king into account the weeks

Florida teook to rezpond tn our questione. ECFA staff is meeting
all day May 24 with the ftate of Flor.da to lay out its concerns
with the waiver proposal <hich Florida has already submitted. We
do not expect that all i{siues will be ~orked out at this meeting.

Summary of FHSP

The program will utilize a managed competition model and will
provide voluntary health .neurance for up to 1.1 million uninsured
Floridiens with income a- or below 230% of the Federal poverty
level. Heelth plans will be off:-ed by Accountable Health

Fartnerships end sold Dy Community limalth Furchasing Alliances.
Medicald wlll remain & se;arate program.

Major Issues
Some of the more serious “roblems wit! the Florida proposal are:

- while othar states have sousht 1115 walvers to rxnﬁgcg
eligibility expansions in trheir Medicaid programs, s
seegs ;o uie Me iicaid dellars to finance a program that
is separate from Medicaid a~d that the state consxdor:
not to be subject to the £ome level of oversight tha

exists in medicaid.
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& Under the FHSP, the healt: plans would pay Iinsurance
agents to be the vehicle through which most people get
1nrormarion apstrt availapis  plans. Tnis may be a
violation of fraud and abus: amendments under Title XIX.

- HCFA's 11!5 walver authzrity was granted to run
demonstrations which will ha2lp us to learn more about
service delivery issues. [ orida has said that it will
not. ceollect 100= encounte~ data, which is critical to our
abllity to svalaate the pro.-am and has been required in
all demonstration programs.

- Pue to elimination of the Medically Needy program,
approximately 2000 indiviZuals currently covered by
Medicaid w11l lose health iisurance coverage entirely.

- Florida !s recuesting federal match of employee and
employer premium contributions.

- Florida i+« proposing a 6-month residency requirement for
all Florlda He:zlth Securityv applicants. Our Office of
General Counsel considers thims provision to be clearly
unconstitutional.

FHSP and Health Reform

Assuming we approve some version of “he FHSF, the approval will
likely be at the same time that key decisions on the ultimate shape
of health care reform are being made cn the Hill. If we approved
the FHSP as proposed, the Administration could inadvertently be
seen as gending signals that parts of Lhe President's plan are not
crucial to health care reform. Flcrida has claimed that its
proposal Is very siwmilar to the Heal:h Smcurity Act (HSA). Some
ways in which the FH3IP diifers from the HSA are:

- The FHSP does not mainetrean Medicald recipients.

- There is a 12 month pre-existing condition exclusion
under the FHSP.

= Approximately 2000 persons ~urrently on Medicaid will
lose health insurance coversye.

= The benefits psckage under FHSP iz less comprehensive
then that offersd under the HSA.

- Employers may .imit which plans are offered to thelr
employees under the FHSP.

cc: Harold Icxkes
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THE WHITE HOUSE
WASHINGTON

DATE: 02/07/94

PHIL LADER R
HAROLD r1ckpgl .
GEORGE STEPHANOPOULOS
MARK GEARAN
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Chief of Staff

Washington, D.C. 20201
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Carol Rasco
Assistant to the President

for Domestic Policy
Kevin Thurm 5&

TENNCARE
If you

Attached

have any questions,

Vladeck.

please find the update on TENNCARE from HCFA.
please do not hesitate to call me or Bruce



HCFA MONITORING OF TENNCARE DEMONSTRATION

Terms and Conditions of the Waiver

The waivers were awarded on November 18, 1993 and the program was implemented on
January 1, 1994. In approving the demonstration, HCFA imposed 35 special terms and
conditions on the award relating to a wide range of financial, data, access and quality
issues. Thirteen of these conditions were required to be satisfied before
implementation.

Because access to care was a critical concern, HCFA imposed requirements on the
State to protect beneficiaries from unnecessary disruptions in care.

e [n areas where provider participation was not sufficient, the fee-for-service
delivery system would be maintained.

® Pregnant women were allowed to continue with their physicians until the baby
was delivered and for 60 days thereafter. Other seriously ill individuals would
be able to continue with their physicians for up to 30 days after the waiver, or
until they could be reasonably and safely transferred to a managed care
organization (MCO).

® Since none of the MCOs had contracts with the State when-the original
beneficiary plan assignments were made, HCFA required Tennessee to permit
all enrollees to have an additional 45 days to change to another MCO, if
desired. Of the approximately 690,000 Medicaid beneficiaries in the State,
only about 80,000 chose to do so.

We received about 1,200 letters before the award was made. Virtually all were from
providers or provider industry groups who objected to TennCare. Their complaints
centered around the reimbursement levels proposed by the State, and a Blue Cross/
Blue Shield of Tennessee threat to exclude providers from their other products if they
did not take TennCare patients. Since the approval of the demonstration, we have
received a few phone calls and provider letters, and a handful of negative beneficiary
letters, some of which were form letters that providers had encouraged their patients to
send. We have received no negative calls or letters from beneficiary advocacy groups.

On-Site Review

To ascertain that the 13 pre-implementation terms and conditions of the award had
been met, a team from HCFA central and 3 regional offices, along with a Public Health
Service representative, visited Tennessee on December 12-17.
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The site visit team performed the following review activities during the December trip
to Nashville:

® Review of contracts between the State and MCOs to determine if all required
provisions were included;

®  Analysis of State plans for monitoring, evaluating, and taking action as
necessary to improve the delivery of care:

® Review of State’s minimum data set and plans to monitor collection of data;

e Certification that each geographical area in the state had sufficient provider
capacity; and

® Tests related to the financial integrity of the TennCare project, including
review of State budget documents, conditions for supplemental payments to
providers, internal and external audits, and plans to monitor the financial
viability of MCOs.

A particular emphasis of the site team was the review of provider capacity. A random
selection of providers in the Blue Cross network (the largest of two State-wide
networks) was contacted by phone to ascertain their participation in TennCare. When a
significant number indicated that they would not participate, two review team members
flew to Blue Cross headquarters in Chattanooga to have them run a new provider list,
which was again tested for accuracy. The results indicated that the Blue Cross State-
wide network alone had eight times the number of primary care providers needed to
serve the Medicaid population. Of the 12 geographic areas of the state, even the one
with the least capacity had almost 5 times the number of primary care providers
needed.

Reports on Beneficiary Problems

There have been press reports indicating that it has been difficult for beneficiaries and
providers to contact the State and MCOs. In response the State has added personnel
to meet the demand and instituted an 800-number. Several MCOs have also instituted
800-numbers.

All reports HCFA has received about problems beneficiaries have had in getting care
have been investigated by central or regional office staff, with the cooperation of State
Medicaid staff. Tennessee newspapers have reported on two deaths. One was an AIDS
patient who was transferred from a hospital not in his MCO to another 40 miles away.
In that case, the attending physician was quoted as indicating that he would not have
transferred the patient if he had known he was critically ill. The second death was an



infant whose mother claims that she was unable to find a provider for the child. The
State, the hospital involved, and the HCFA regional office are investigating. A
preliminary report should be available by Friday, February 11.

We are continuing to closely monitor the implementation of TennCare by sending
Regional Office reviewers to the State. A financial management specialist visited
during the week of February 1, a quality review team will visit during the week of
February 14, and a combined regional and central office team will visit during the week
of February 28 to do extended review of new documentation related to access and
capacity. The team will also assess whether phone access to the State and MCOs has
improved. Additional visits are scheduled at least quarterly.



