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MEMORANDUM 

1'0: M/WHL - Ms. Cousin 

FROM: L - James II. Thessin 

SUBJECT: rnteragency Women's Council 

This responds to your request for our views on whether five 
State Department persons may be be provided to work with the 
Interagency women's council, 

.E.8..ci;.s 

We understand that the Interagency Women ' s Council will 
coor0in8te implementat ion of the Pletform for Action adopted at 
Beijing, including the U.S. commitments announced at the 
Conference. The Council will also develop related initiatives 
to (urther women's progress and engage in outreach and public 
e~ucalion to support the successful implementation of the 
Conference agreements. Tho Council will be located in offices 
in the New Executive Office Building (NEOB). rt will be 
Chaired by Donna Shalala, whose agency, Health and Human 
servjcea (HHS), will provide funding, professional staff 
nupport and administrative support. The First Lady will serve 
as Honorary Chair. 

ln addition to Secretary Shalala 's involvement, HHS will 
make avnilabl.e :Jeveral high-level pr.ofennio11ali, to :support the 'J ~ 
work of the Council. As thQ Council over time increasinoly 
turns its focus to domestic implementation, HHS will add people 
to the team, including a contract employee who will coordinate \ 
speaking and other public events . Other ogencie~, ~uch a~ 
Juatiee and Labo~, ~re also dGsiynating personnel to work with 
the council as uagency representatives." 

The Department is Oeing asked to make availevle !ive 
Oepartment of Stete persons to work with the Council as "agency 
representatives," performing State Department work at the 
Council headquarters in the NEOB. Two of these persons 
(Kathleen Hendrix and Theresa Loar) will work on follow-up 
basically full-time for fiscal yc8r 1996; two (Marjorie 
Margo]jes Mezvinsky and Lycia Sibilla) will work only from 
October 1, 1995 to December 31 , 1995; and one (Jeffrey Meer) 
will work full-time from October l, 1995 to December 31, 1995 
on~ part-time thereafter. In addiLion, a ~ixth por~on, Orocia 
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Hillman, will work on implementation of international issues 
here in tne Department, and will attend meelingo of the 
Council, ae eppr.opriota. 

We understand tha t the Women's Council will coordinate 
activities implementing the Beijing conference in rive major 
categories: 

(1) Working women - - the Department of Labor will be the 
lead agency on job security, work and family 
responsibilities, and valuing of women's work ; 

(2) Domestic violence -- Justice will be the lead agency 
with regard to programs to increase awareness and address 
the pronlem of Oomestic violence; 

(3) Women and microenterprise -- the Treasury Department 
will announce an initiative and USAID will continue an 
existing program; 

(4) Health -- the Department of Health and Human Services 
will take action on a range of problems of concern to women 
through the life cycle; 

(5) In~ernational dovelopment -- AID is planning for two 
mutually-reinforcing initiatives concerning women's 
political participation and legal r.ights. 

The work of the Intoragency Council will -includo a program of 
public speaking designed for these purposes. In adOition to 
implementation of programs in each of these categories, the 
United States hes committed, as part of the Beijing Platform 
documente, to in£orm ond educate the . American public concerning 
the Conference . The Department has also been deluQed with 
requests for p~rsons to speak about the Conference. 

Legal Issues 

Two legal issues are raised by this request. The first is 
wlletner State Department employees may perform the requested 
functions for the Council under applicable principles of 
federal appropriations law. The second is whether 
participation o! State personnel in the Interagency Council's 
proposed program of public outreacn is consistent with 
restrictions on "publicity and propaganda" a nd the Department's 
political activities restrictions. 

federal Appropriations Law Issues. The Department has been 
asked to h~ve the ~ix Departmental employee~ perform State 
Department work for the Council as "a9ency representatives." 
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Under principlea of federal appropriations law, aoencies may 
spend appropriated funds only for the purposes for which those 
(unds have been appropriated, 31 U,S,C, S 130l(a) . Federal 
appropriations law also prevents augmentation of agency 
appropriations unless authorized by law, II Principles of 
£ederal .~p~rop...t..i.at.i.ons.--1,_a.H 6-103. While the GAO has held that, 
absent statutory authority, nonreimbursable interagency details 
generally are improper as a violation o! the Anti-Deficiency 
Act for the eending agency end an augmentation of 
appropriations for the receiving agency, e.e. Letter to Mr. 
Rensberger, Inspector General, Library of Congress, B-247348 
(June 22, 1992), it has held tl1at employees of one agency may 
work at another consistent with federal appropriations 
principles in limited circumstances. One of these is where the 
work performed by the employees involves matters similar or 
related to matters ordinarily handled by the loaning agency and 
where the work wil l ala the loaning agency in accomplishing a 
purpoae for which its appropriations are provided, .s..e..a 64 Comp. 
Gen. 370, 380. 

To ensure that the proposed arrangement is consistent with 
applicable appropriations law, the work handled by the State 
Qmployees on the Interagency Women's Council must be work that 
would ordinarily be done by the Department, i . e., work that 
will aid the Department in accomplishing a purpose for which 
its appropriation~ are p~ovided. As the above description 
indicates, the Council is designed to coordinate the 
implementation of the Flatform for Action adopted at Beijing. 
Some of the specific items on this agenda are international in 
scope; others are essentially domestic and will be handled by 
other agencies charged with domestic programs (G.g., Labor, 
HHS). However, ensuring implementation of the Platform for 
Action is a valid foreign policy goal, Although the Platform 
is not a legally binding document, the United states Government 
joined conoeneus and expres5ed ito intention to implement the 
document and follow-up on the Conference, As the United 
Nations, through the Commission on the Status of Women, the 
Economic and social Council (ECOSOC) and the General Assembly, 
continue to ceview ond a a~eoe the progre33 made 3ince the 
Beijing Conference, the Depart"~nt of State will have the 
responsibility of reporti ng to the UN on progress in the United 
States. 

Mor.eover, th0re is pr.ecedent for the Department to provide 
significant staff resources for implementation of the 
arrangements agreed at, such international conferences. After 
the 1975 world conference on women, PresiOent Ford appointed a 
N~tional Commi33ion on the Observance of International Women's 
Year and set up an rnteragency Task force, with two 
representatives of each agency, to prepare for and implement 
the plans. The Department designated the presiding officer of 
the Ta~k Force an~ the Commi~~ion functioned under its 
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auspices. The coordination role the Uepartrnent•s personnel ere 
asked to perform to initiate the implementation process in this 
c8se is also similar to the coordinating role played by the 
Department in putting logether the United States position prior 
to the Beijing Conference. 

In view of the above, we believe it would appropriate for 
the State Department employees at the Council to initiate the 
process of coordinating and implementing the commitments made 
in Platform of Action -- a process which will later shift more 
to the action of other agencies. It is also appropri8te for 
State employees to take charge of cooperation ana coordination 
with other governments on the outcome of the Conference, and to 
assist with specific issues that must be implemented in the 
international sphere. Finally, it is appropriate for State 
Department personnel to participate in public eaucation anO 
outreach activitie~ designed to inform end educate the American 
public about the Conference and the Platform of Action, to the 
extent that such public outreach fur.thers the foreign policy 
goal of implementation of the Platform (see further discussion 
below), 

we do not believe, however, that State Department personnel 
should handle implementation of essentially domestic elements 
of tl1e Platform. Although State personnel may be involved in 
overall coordination, whioh may include domestic issues, they 
should not work on the specific programs undertaken to 
implement the Platform in the domestic arena. We understand 
that State's involvement will decrease over time as the focus 
of the Council turns more heovily to the types of domestic 
programs that will be handled by other agencies. 

Finally, federal law prohibits interagency financing of 
boards, commissions, council~, committees, or similar groupo 
which do not have a prior and specific statutory approval to 
receive financial support from more than one agency or 
instrumentality, P.L. 103-329, §613. On the other hand, 
appropriations of an executiv~ sgency may be usea to provide 
staff resources for participa~ion in an interagency group as 
agency representatives, see 31 U.S.C. S 1346; GAO Report on 
Schedule C and Other Details to the Executive Office of the 
President, B-249063, at p. 14 (November 6, 1992). In this 
ca~e, the Interegency council i5 being funded by HHS, which is 
also chairing the Council. HHS has a strono Departmental 
interest in implementation of many of the programs in the 
Platform, is providing substantial staff resources to the 
~ouncil and will provide increased 5teff re$ource~ a~ the focus 
0£ implerngntation turns more toward domestic programs. In view 
of the Department's separate interest in ensuring, from an 
international standpoint, that the commitments .made at Beijing 
are properly interpreted and translated into domestic action, 
we believe the DepartmGnt may, consistont with the purposes for 
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which its appropriations are provided, contribute staff 
resources for overall coordination of the Council's activities, 
with its most substantial involvement in the beginning months 
of the council's work, 

P..ubllc.ilY......And .. ~d.a. The other legal issue arises 
from the restrictions on use of appropriated funds for 
publicity and propaganda. The Department·s appropriations act 
each year contein~ a prohibition on use ot appropriated fund~ 
for "publicity and propaganda purposes not authorized by the 
Congress , " see S 601, P.L. 103- 317 (FY 95) (applicable to 
current expenditures under the provisions ot the continuing 
Resolution). A ~imilar provieion exi5ta in permanent law, see 
S 109, Foreign Relations Authorization Act, Fiscal Years 
1988- 89, P.L. 100-204, The GAO has held that such language 
prohibits the use of federal funds for two distinct types of 
publicity and propsgan<la actlvitie:s, 66 Comp. Gen. 707 
(September 30, 1987). First, it prohibits 
"se1f-aQorandi~ement" activities on the part of a federal 
agency. Second, it prohibits covert propaganda activities. 

The OAO also 5uggeats that, although every agency has a 
legitimate interest in informing the public about its programs 
and activities, how far an agency can go depends upon the 
breadth of the agency's statutory authority, I Principle$_~t 
Federoi..J\p,propriations Law, 4 -162 , 185 (1991) . Because the 
Department h8~ no explicit authority for public affairs 
functions, the proposal to do public outreach must be reviewed 
carefully. 

Although the Department has a longstanding practice of 
distributing information to the public, providing regular press 
briefings and undertaking vublic speaking engagements, such 
strategies are normally part of ana inciaental to the carrying 
out of foreign policy, rather than programs exclusively 
focussed on public outreach. Thus, while public outreach is 
appropriate as part of the implementation of the Platform, any 
outreach program is most defensible as part of and necessary to 
the implementation program, rather than as a program Bolely 
designed for public outreach. Such a prooram must be 
structured of course to avoid questions concerning 
"self-aggrandizement" and cover.t information. We therefore 
suggest that the participation of the State perBonnel in ~ny 
public out~oach program developed for the Council be presented 
to and cleared with the Public Affairs Bureau (PA) in the 
Department to make certain that it is structured appropriately 
for a Department activity. Each speaking engagement or event 
i,hou-ld a l:!!llo be cleared with PA. 

Federal criminal law, 18 u.s.c. § 1913, and federal 
appropriations law, see e.g., § 109, P . L . 100-204, also 
prohibite u~e of app~opriated funds £or lobbying eotivities. 
This provision has been interpreted to apply to funds spent in 
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grass roots lobbyino efforts, where an attempt is made to 
induce members of the public to communicate with their 
representatives in Congress to persunae them either to suppo~t 
or oppo5e pending legielation, While we doubt that lobbying 
issuos will arise, State personnel should be aware of these 
restrictions and should consult with L if questions arise. 

Finally, Stete Department personnel ore also 5ubject to 
Deportment guidance and to the Hatch Act's restrictions on 
political activity, see, e.g., Department Notice, October 31, 
1994. Under those restrictions, for example, employees may not 
engage in political activity while on duty. These restrictions 
alBo include knowing solicitation, oooeptance or receipt of 
political contributions, includino by allowing the employee's 
name to be listed on a fundraising invitation as a point of 
contact f.o~ the fundraiseI or as pnrt of a host committee for a 
fundraiser. When ~uthorized, however, cmployeea may debote or 
defend current Administration foreign policy in appropriate 
fora. Employees also may provide foreign policy briefings to 
candidates and political groups on a non-partisan basis. To 
ensure tnat questions are not raised under the political 
aotivity guidQlines, public outrQach activities should not. hA 
undertaken at political events, except as specifically 
authorized by PA and L. 

Dratted: L/LM:MBWest 
SELM 5223 ll/95 

Cleared: L:ETHICS:CK~ass 
L:JThessin 
WHCounsel:SNeuwirth 



THE WHITE HOUSE 

WASH I NGTON 

October 3, 1995 

MEMORANDUM FOR SECRETARY DONNA SHALALA 

FROM: 

RE: 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

MELANNE VERVEER 
DEPUTY ASSISTANT TO THE PRESIDENT AND 
DEPUTY CHIEF OF STAFF TO THE FIRST LADY 

INTERAGENCY WOMEN'S COUNCIL 

on August 26, 1995, prior to the opening of the UN Fourth 
World Conference on Women, President Clinton announced the 
formation of an interagency "Women's Council." This inter­
governmental body is charged with implementing the U.S. 
commitments announced at the Beijing Conference and with 
developing related initiatives to further women's progress . The 
President said: 

"The (Women's] conference is going to talk about education 
and domestic violence and grass-roots economics, employment, 
health care, political participation .... And we don't intend 
to walk away from it when it's over. I'm going to establish 
an interagency council on women to make sure that all the 
effort and the good ideas actually get implemented when we 
come back home." 

Public education and outreach to organizations through 
briefings, conferences and mailings will also be a major 
undertaking of the Council. 

The inter-departmental Council will be composed of officials 
from agencies, including the Department of Health and Human 
Services, who have been involved in the work of the Women's 
Conference. 

The Council should commence its work as soon as possible. 
The Council will use office space either in the New Executive 
Office Building or in the Jackson Place offices of the White 
House Office on Women's outreach and Initiatives. 

As you may be aware, appropriations statutes require that 
administrative support and funding for any interagency initiative 
of this type be provided by only one agency. As we have 
previously discussed, we are seeking such administrative support 
and funding from Department of Health and Human Services. The 



attached draft budget represents a minimum budget -- we 
anticipate that printing and mailing costs, as well as costs for 
convenings, given the interest in the Conference, may exceed the 
budget. 

Foundations, corporations and others who are interested in 
"bringing the work of the conference home" have indicated an 
interest in helping to financially support, as allowable, the 
work of the Council. To this end, we understand that the 
Department of Commerce would need to determine whether it has 
authority to accept such gifts, which could then be used to 
support council activities. 

Finally, if the Department of Health and Human Services can 
provide administrative support and funding, our Administrative 
and Council's Offices will need to work with appropriate HHS 
officials to handle necessary paperwork, contracts, etc. 



ADMINISTRATIVELY SENSITIVE 

DRAFT 

FY '96 - BUDGET ESTIMATE 
IN'l'ERAGENCY GROUP ON WOMEN'S POLICY PLATFORM IMPLEMENTATION 

Travel of Persons (21.0) 
Subtotal 

Trans. of Things (22.0) 
Subtotal Trans. of Things 

Rent, Comm., Util. (23.0) 

$45,000 

$200 

Rent to GSA (900 sq . ft) $28,683 
Phone System (Line costs; 6 lines) $547 
Phone Equipment Leases (5 phones) $294 
Non-contract phone services $100 
FTS and International Calls $200 
Postage $110,000 

Subtotal Rent, Comm, Util. 

Printing (24.0} 
DPS (OEOB Print Shop) 
GPO 
Stationery 

Subtotal Printing 

Other Services (25.0} 
Copier/FAX Maintenance 

Subtotal Other Services 

Supplies (26.0} 
Office Supplies 

Subtotal Supplies 

Furn/Equipment (31.0} 

$20,000 
$25,000 

$2,000 

$2,160 

$2,550 

FAX machine $1,500 
Copier Lease $4,320 

$45,000 

$200 

$139,824 

$47,000 

$2,160 

$2,550 

Note; PCs and printers would be provided by supporting agency. 
$1,500 

TOTAL $238,824 $238,824 
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THE WH ITE HOU S E 

WASHINGTON 

October 11, 1995 

MEMORANDUM FOR JODIE R. TORKELSON 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

FOR MANAGEMENT AND ADMINISTRATION 

ANDREAS. RUTLEDGE 
DIRECTOR, ADMINISTRATIVE OFFICE 

Memorandum of Understanding with the Department of 
Health and Human services for support of the 
Interagency Women's Council 

Attached for review and signature is a FAX copy of the Memorandum 
of Understanding (MOU) between the White House Office (WHO) and 
the Department of Health and Human Services for support of the 
Interagency Women's Council. A memorandum from Melanne Verveer 
to the Secretary of HHS describing the formation of the group and 
requesting financial support is attached as background. HHS has 
already signed the agreement. 

Because this is a Presidential initiative, and the White House 
Office is likely to be the primary Executive Office of the 
President participant, the Council will be an reimbursable 
activity of the White House Office. 

The terms and conditions of the MOU are similar to those used in 
previous agreements. The budget for FY 1996 is estimated at 
$239,000. 

Recomme ndation: 

Approve -~~~-:.._,_,~-­

Comments 

Attachments 

you sign the MOU. 

Disapprove Date 



MEMORANDUM OF UNDERSTANDING 

Between 

THE WIIlTE HOUSE OFFICE 

and 

THE DEPARTMENT OF HEALTH AND HUMAN SERVICES 

I. BACKGROUND: 

On August 26, 1995, the President announced formation of an interagency "Women's Council." 
This intergovernmental body is charged with implementing the United States' commitments 
announced at the Beijing conference and with developing related initiatives to further women's 
progress. Public education and outreach to organizations through briefings, conferences, and 
mailings will also be a major undertaking of the Council. This interdepartmental group is now 
referred to as the Women's Council (the Council). 

The Department of Health and Human Services (HHS) will be actively involved in this 
interdepartmental effort and has a substantial stake in the success of the Council's work. HHS is 
solely responsible for funding the administrative-support of the group. The White House Office 
(WHO), Executive Office of the P resident, will provide administrative services to the group for 

HHS. 

II. AUTHORITY: 

This agreement is entered into under the authority of 31 U.S.C; § 1346(b); § 601 of the Economy 
Act of 1932, as amended, 31 U.S.C. § 1535 and 1536; and the authorizing legislation of the two 

agencies. 

III. GOODS/SERVICES TO BE PERFORMED: 

Under this interagency agreement, the WHO agrees to provide administrative support, financed 
by HHS to the Council. The cost of such support shall not exceed $239,000. HHS agrees to 
reimburse the WHO for its expenditures for providing such support. Administrative services 
include but are not limited to: requisitioning of goods and services, funds management, and liaison 
with other agencies in the Executive Office of the President. 

HHS will be represented on the Council by the Secretary of the Department or such persons as 

she may designate. 

IV. PERIOD OF AGREEMENT: 

This agreement commences October 1, 1995 and shall remain in effect until September 30, 1996, 
subject to the availability of funds. The paragraphs herein memorialize the understandings, terms, 



and agreements pursuant to which each involved organization shall act. This agreement may be 
modified or extended with the advance written consent of both parties. 

V. NOTICE: 

All acquisitions made under this agreement shall comply with all applicable procurement law. 

All capitalized equipment (equipment with a per item value in excess of $1,000 and a useful life 
exceeding one year), including computer hardware, telefax machines, and other equipment 
purchased for this project with llliS funds will be returned to llliS at the end of this agreement 
unless the parties enter into a follow-on agreement that provides otherwise. 

No portion of these funds will be used to support publicity or propaganda activities prohibited by 
The Treasury, Postal Service, and General Government Appropriations Act, 1994, or subsequent 
legislation; by-the Anti-Lobbying Act, 18 U.S.C. § 1913; or by any other applicable law. 

Funds may not be used for representation activities. 

VI. PROGRAM/TECHNICAL LIAISON OFFICERS: 

FUNDING AGENCY 
John J. Callahan 
Department of Health & Human Services 
200 Independence A venue 
Washington, DC 20201 
(202) 690-6396 

VII. FINANCIAL PROVISIONS: 

SERVICING AGENCY 
Andrea S. Rutledge 
White House Office 
Room I, OEOB 
Washington, DC 20500 
(202) 456-2500 

At the beginning of FY 1996, the WHO will bill llliS for an advance of funds not to exceed 
$239,000 via the Online Payment and Collection System (OPAC). Such requests will cite the 
number of this agreement, appropriation symbol and other accounting identification codes. 

Each quarter, the WHO will provide llliS with itemized charges to support the use of the 
advances. The total amount of expenditures and in-kind goods and services under this agreement 
shall not exceed $239,000. Upon submission of the end-of-year report of itemized charges under 
this agreement, the WHO will provide to HHS a final reconciliation of the advances to the actual 
costs. The WHO will then refund via OPAC any resulting outstanding balance. 

The maximum reimbursement available under this agreement during the period of any applicable 
Continuing Resolution will be based on the same apportionment limits applicable to the General 
Departmental Management appropriation. Under the current CR, the reimbursement would be 
limited to 12 percent of the annual rate. 



VIII. APPROVALS: 

CUSTOMER AGENCY: 

Department of Health & Human Services 
200 Independence Avenue 

Washington, DC 20201 
(202) 690-6396 
ALC: 75010099 
Appropriation Symbol: 7560120 
Common Account Number: 19903 50 

APPROVAL: 

Assistant Secretary for 
Management and Budget 

SERVICING AGENCY: 

The White House Office 
Room 1, OEOB 
Washington, DC 20500 
(202) 256-2500 
ALC: 1101000 1 
Appropriations Symbol: 11601 10 
Index Code: B 115E 

APPROVAL: 

~,,,_;_ f?.~ /o-1' .,,,-
.roi; R. Torkelson D ate 



FY 1996 FY 1996 -- Budget Estimate 
Interagency Women's Council 

Travel of Persons (21.0) 
Subtotal 

Trans, of Things (22.0) 
Subtotal, Trans. of Things 

Rent, Comm., Util. (23.0) 
Rent to GSA (900 sq. ft) 
Phone System (Line costs; 6 lines) 
Phone Equipment Leases (5 phones) 
Non-contract phone services 
FTS and International Calls 
Postage 

Subtotal, Rent, Comm, Util 

Printing (24.0) 
DPS (OEOB Print Shop) 
GPO 
Stationary 

Subtotal, Printing 

Other Services (25.0) 
Copier IF AX Maintenance 

Subtotal, Other Services 

Supplies (26.0) 
Office Supplies 

Subtotal, Supplies 

Furn/Equipment (31.0) 

$45,000 

$200 

$28,683 
$547 
$294 
$100 
$200 

$110,000 

$20,000 
$25,000 

$2,000 

$2,160 

$2,550 

FAX machine $1,500 
Copier Lease $4,320 

$45,000 

$200 

$139,825 

$47,000 

$2,160 

$2,550 

NOTE: PCs and printers would be provided by supporting agency. 

TOTAL $238,235 

$1,500 

$238,235 



("1 DEPARTMENTOFHEALTH g,_ HUMAN SERVICES 

,.:~ 
Office of the Secretary 

Washington, D.C 20201 

OCT 12 f99C 

NOTE TO ANDREA S. RUTLEDGE 

Per our conversation, attached is the original of the Memorandum 
of Agreement that was faxed to you on October 11th. 

Please forward a copy when you have obtain all of the signatures. 

If there are any questions, please call me o n (202) 690-6345. 

Attachment 

. ... .. , -- .. , ., .:, .:, 



. ... 

10/11/95 11:20 '6'202 690 6896 
ASMB OUDGIIT OFC . 

('i DEPARTMENT OF HEALTH & HUMAN SERVICES 

'•.,'t-1� 

Office ol the Secretary 

Washington. 0.C. 20201 

OCT J f 1995

'MEMORANDUM 

TO: 

FROM: 

Kevin Thurm 
Chief of Staff 

Assistant Secret 
Management an 

SUBJECT: Memorandum of Agreement with the White House for Support 
to the Women's Council 

Attached is the memorandum of agreement (MOA) to transfer $239,000 to the White 
House for administrative support to the Women's Council. With this agreement we are 
transferring $28,680, or 12% of the annual rate, pursuant to the terms and conditions of 
the Continuing Resolution. This MOA is essentially identical in its technical language to 
the MOA which was recently signed for support to the Community Empowerment Board. 
We have charged the GDM-wide overhead account that is centrally administered by 
ASMB on behalf of the Office of Women's Health. We will make adjustments in 
subsequent allotments to the Office of Women's Health upon resolution of annual 
appropriation amounts for FY 1996. 

If you have any questions, please do not hesitate to call me. 

Attachment 

�002 



ADMINISTRATIVELY SENSITIVE 

DRAFT 

FY '96 - BUDGET ESTIMATE 
INTERAGENCY GROUP ON WOMEN'S POLICY PLATFORM IMPLEMENTATION 

Travel of Persons (21 . 0) 
Subtotal 

Trans. of Things (22.0) 
Subtotal Trans. of Things 

Rent. Comm .• util. ( 23.0} 

/ 
$45,000 

$200 

Rent to GSA (900 sq. ft) $28,683 
Phone System (Line costs; 6 lines) $547 
Phone Equipment Leases (5 phones) $294 
Non-contract phone services $100 
FTS and International Calls $200 
Postage $110,000 

Subtotal Rent, Comm, Util. 

Printing (24.0} 
DPS (OEOB Print Shop) 
GPO 
stationery 

Subtotal Printing 

Other Services (25.0) 
Copier/FAX Maintenance 

Subtotal Other Services 

Supplies (26.0} 
Office Supplies 

Subtotal Supplies 

Furn/Equipment (31 .0} 

$20,000 
$25,000 

$2,000 

$2,160 

$2,550 

FAX machine $1,500 
Copier Lease $4,320 

$45,000 

$200 

$139,824 

$47,000 

$2,160 

$2,550 

Note: PCs and printers would be provided by supporting agency. 
$1,500 

TOTAL $238,824 $238.824 



Agency Representatives DRAFT 
"Individual s who, as a part of the regular responsibilities of 
their agency position are assigned to represent their employing 
agency as a member of a n interagency task force , board, council 
or committee . " 

Rules: 

Because agency representati ves are not WHO or EOP employees and 
are permitted on the White House Complex to perform only limited 
roles , it is important that t he following rules be followed : 

1) The interagency group must be formally constituted. The 
"interagency task force, board , council or committee" must have 
some formal identity - - memorialized in an executive order, 
directive, memorandum of understanding, mission statement from an 
agency head or other higher official, or similar document. 

2) The interagency group must be properly funded . Because of 
appropriations restrictions, interagency groups must generally be 
supported financially by only one agency. Although agencies may 
contribute the time of the agency representatives, they may not 
jointly contribute money or equipment to support the work of the 
group. 

3) Agency representatives may not hold themselves out to be EOP 
employees. Agency representatives do not count for EOP personnel 
matters , and remain the employees of their home agencies for all 
purposes: 

a) supervision An agency representative shall continue to 
report to and be supervised by his or her home agency. An 
agency representative may also report to and supervise other 
members of the i nteragency group . Under no circumstances 
may an agency representative report to or supervise EOP 
employees who are not members of the interagency group. 

b) Title An agency representatives may only use the 
following t itl es: 

i) home agency title 
ii) task force title 
iii) " agency representative" 

,__ 
u.. 

Under no circumstances may an agency representative be given 
a title that suggests that he or she is an EOP employee or 
staff member. Nor may an agency representative hold him or 
herself out to be an EOP employee. 

<( 
~ 
Q 

c) Stationery Agency representatives shall not use EOP 
stationery for letters or memos prepared for their 
signature , unless the stationery is imprinted with the name 
of the interagency group or the representative's affiliation 
with the interagency group is otherwise prominently 
displayed . This also appl ies to business cards. 

d) Passes Agency representati ves shall be issued "OGA" 
passes -- blue or brown according to the access required. 



As you may be aware, appropriations statutes require that 
administrative support and funding for any interagency initiative 
of this type be provided by only one agency. As we have 
previously discussed, we are seeking such administrative support 
and funding from the Department of Commerce. The attached draft 
budget represents a minimum budget -- we anticipate that printing 
and mailing costs, as well as costs for convenings, given the 
interest in the conference, may exceed the budget. 

Foundations, corporations and others who are interested in 
"bringing the work of the conference home" have indicated an 
interest in helping to financially support, as allowable, the 
work of the Council. To this end, we understand that the 
Department of Commerce would need to determine whether it has 
authority to accept such gifts, which c ould then be used to 
support Council activities. 

Finally, if the Department of Commerce can provide 
administrative support and funding, our Administrative and 
Council's Offices will need to work with appropriate Commerce 
officials to handle necessary paperwork, contracts, etc. 
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FACSIMILE TRANSMISSION 

FROM: Nan D. Hunter 
Deputy General Counsel 

Facsimile Phone number - 202-690-7998 

Telephone Number - 202-690-7780 

ADDRESS: 700-E H.H. Humphrey Building 
200 Independence A venue, s. W 
Washington, D. C. 20201 

COMMENTS: 

Total number of pages 

Offa of the General Counsel 
Waahlngwn, O.C. 20201 
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DEPARTMENT OF HEALTH a. HUMAN SERVICES 

To: Melanne Verveer 
Sarah Kovner 

From: Nan D. Hunter 

Date: 2 November 1995 

Re: Gift authority - follow-up 

MEMORANDUM 

: # 2 / 12 

Office of the S.cret■ry 

Office of the Generel Counsel 
Waahington, O.C. 20201 

(202) 690-1780 
Fax: 690-7998 

Following are documents explaining more of the details related to the PHS gift 

authority. 
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(4 D£PAJlTM.ENT OF HEALTH._ HUMAN SERVICES 
Oft.ca of the Secretary 
Office of ti,- Genera( CounHI 

Public HNltt1 Division 

NO':fE '!O KAN H'Okl!BR 
Deputy General C9PPisl 

OOtoi,.r 30, 1995 

Re r Procedures for Na.king a Gift 

Aoom 4A~ F>artfawn Bldg. 
!5600~etsL.ane 
Rockville, M.aryland 20857 
{301> 443-2644 

we a.re raaponding to the follow-up quoetions which yon sent by E-
aail on October 26. · 

If potent.141 donors eJtpress an intere•t in contributing money to 
support the work of the women'• taek force, there are no 
constraints on ad~ising them how to effectuate tha~r wi&h. 
Aceordinqly, they tM.J" b& advised of the exi•tence of the PHS Gift 
1'1md a• well as the manner in whioh they sho\1.ld d••c~ibe th• gift 
•o a• to assure .ite uaa for i.tl"1td~ pm:poaes. As we pointad out 
i.n our earlier Note, any donation in.ado auat ~ 1:.o ia'lit)p()rt som. 
he.a.1th r.la.t:.d act:.i.vity of the task £0.roe (th• PBS q.i:ft authori.ty 
xelatea to carrying out the function.a of th• Public Health 
Servi.co) • .>.,ttached is• document da.ted May 18, 1987, which ••t• 
forth, among other things, the PBS procedure& c;1n gift 
~i:nlatration. llotwlthatanding the reorganization. of OASH and 
revisions in dol.ogatione,-. think the pl:Oeedw:es cont~ined in 
this doOWIWJl.t sti.ll perta.i.n. Section VI ••ta out the PBS 
pr~d~• for adm{niatu:inq aouetaxy gifts. 

With r .. peot to l"°ur a•eond 1.nqu.irx-, fands donated and accepted 
under gift authorit.-y are not JUd.'9od with appropriated. !,mds, but 
the chooka are deposited fo:t" collection and credJ.tad. to a 
separ•te gift tund a.eeount io. the U.S. Trea,;,ury where the funde 
remain avail..:bl.e to be drawn down aa needed by tha agency 
official ha.vino the proper delegated authority. section V?.c. 
contains the a~ency procl!dures for JDOnitori.ng monatary ~ift•. 

Attachment 
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I>!PARTME.NT Of HEALfH ll. HUMAN SERVICES 

MAY f 8 1987 
Memorandum 

AcUua I>freccor 
Otftce 0£ las011rce Manasemeutr ON 

~stlll>lishlllenc of the Of~ic• of che ucts~aut s~reca_ry tor He•l~h•• 
iol!c;y aad l'~ocedu·r es Oil Gitt Adll:111i11traU.oxi 

Depucy .lHiseazit Secrl!taey' tor ll•al th Op•ra.c:ioa• and. 
Director. Office of iw"DalaMnt 

• 

The attached policy and pr oceduTeS 1taceaent cm 1.1ft a~stractoa 
vas d•••loped by 1:be Internal Coutrol B~azu:b., DPK for your approva 1 • 'the 
statmet incorpo~ate• COlllaeDta r6C~ivri fTom th• Office of tba Geu.eral 
Cowaaal; D1v:181on of Fi..eal S.rvia••• H:RSA; Adm:!D1atra.c1~e SerV'ic•• 
Cet:ar. OM; Office of In.t..r11&tional Health: and t:ha l>i.ri•~ of lleali:h 
Fac111tie1 1'1.a=ing, ORM. Th• apprMt•d- s tateanc 91.ll. bl! issued by my 
offi.ce u an case suppl..-nt to a uev ch.apter 09 gi£c admiM~tr•t~on ui 
the PUS 111Wic:1al Kanq~t Mamial. - · 

Add1tioui1J. eopie• of the atat:U.'A~ v1.U be pTiffided to ••ell aaj o~ 
OASll c¢111p01anat: ~ ch• ~oapon6Jlte ot eb Of:U.u of Man.ag~11c. 

01.a.pp%0Yecli 
I , »ace: ------
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Off~c• of the A.$81■tan~ Sec~e~•TY tor Realtb 
StatelNnt of Policy and Procedures for 

cue Aaint•ttatioa 

I. Scope and Applicabfllty 

Thu i••u.aia~• ,,ate• th• poliey ol tbe Offic1 of tbe Aati•tant 
S.c~•tary fo~ Health (OASS) tor che a4auaiscrac1Qn 0f1 gifts. Tb• 
acc•ptau:e. ackllovledcement, and administraciou of izaoneUry and 
S10Daoaetan- gtfu. ia.cl11diDg b•q~••t1• dn1.ae• of real prope·ny, aad 
legac1ee are 1ncor1)orated. Tbia policy 1• intcQded CQ b• all 
inclu•1•• &tad :t.Dcorpora~e •11 ~I•• and T•plat1on.s prescribed that 
are applicable ta OASH gifc1. Ucd6r no circmutance& vill thtr• be 
any dcviaciou £~ th• r1q1&1rca1Ato ~f chis pol~cy trltbo~t WitCeQ 
appTav&l frca th• Directo~. Office of Maxiascmcu~. 

1I. .A.uthoriq and bgulatiou 

1. S14t1oa 2301 of the Public Health Serv1ce Act. as a.tnded 
(4Z u.s.c. 300aA). 

3. Dee~r 9. 1982 .-.arandua. Deleption of .wchori.cy froa ~he 
Secretary of Health ac4 ~ sn..,icea to che A.ss1,taiit Secretaty 
for haltb (43 ~.1.. 9067 (3/3/8.3)). 

;#- 5/12 

4. July 6• 1983 Mmrandua., Del.e,atiOft of Atttbority frOII ~ b-11.atant 
Secretary for a..ltb co ~Ile 01.rector, Office of Maal.geaea'tp OilJI. 

III. Pe>llcy .-

It i• th~ policy of Q6.s8 te> ac.capt &11 gift& abject to acy 
l1a1tat10DS ·U(M)•e4 b,- laf. a.l!lll a.,. tlM S.c~ or clcleptes • 

. CUu aay ~~t n . •ccep~•d if cOlld1t~ '1llposed ,by the don.or are 
1lleaal. COllt'ru!7 to puU.'c; poU.c7, iaAreaeorael> l• to adai.D.ister ot 
are ccnat-ruy to generally accepted t>ul:>llc ■tndard•. Offeron 
ellollld 'b• abt•.d t:ba~ ell• Kee,~• of a &Ut ~ not cocatituta 
• G.doraewpt. QifU vtll not:. be accepucl vber• they •r• siven 
for tM J'Ul:PO•• of •~1D1 an eodo~eeae1n:. 

a. It is the policy of CASH to reque~t cbe ~ccr&t&ry ot the 
Tre.s1at"7 ta_ invut aoaec:ary gitc fund• • .xc••• to currant 
04Sij a••d•. in hlt•r••e b••~tng obl1pt1ona ae provided· for 
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1u Sce~toa 2301(b) n.d Ce) ot tn. PRS Ac~- At least 
alma&lly. ~be OASR F1nancial. ~n.asneat S~auch nll d•ctnaLne 
~~to! 11,c funds excaas ~o tb.e imalediat• needs of th~ 
OASII pTograa J.•laas ad will reporc co the l>i.recto1:. Office ot 
~eaent ri~h • recommendacion co inve•~ ~b• •xcees f~nds. 

b. It 1.s tile polt.c:y of OASII to acc:q>t aonet•ry gi.fc:e 11:l 11•" of 
gifcs in ldnd vb•~ feasible . nus, vbere a b~ueat or leaa~y 
is of all or • portion of ~he tMtttal estate, .o~ shall 
request tbe Executor to l-1q~14ate the useta aud ,uk~ dis­
tribution in cash.•• au~ho~1~~d ~der the &pplicable probate 
or ot:her lav. 

2. Nonmoneta.y Giftf 

Tbe Aas1.ltan.1: Secretary for lJAalth bu authority ~o :accept aifta 
of ~..i l)ropercy (land, build1D1s, m.iu't'a.l r1pt~. crops. etc: . ). 
ucei,t for real property subject to a rtr1flrt:er clause. · 
~cepta11Ce of propcrt'J' subjecc co• reve~tc~ clause 1s resarved 

.. ;o the Secret•~· 

•· 1.xc.,, a■ provttad ill par~srapl\ 1. 'b. aocwe., it :l5 cbe policy 
of OASK Cio &e.cept 11.oaonetary gifts vhere die:, can h8 of uu 
to Oilll. ~ ehat off•~• of -pTI>P4trty •hall iu>c be acc•pt:ed 
U ihe total co•~• a■aoci.atad with aeca,t:maca are U'pec~ed to 
u:~ t:ha coat of -pu-rchasing • rim.lar icaa and tbe cost of 
uoraal care and lldll~e1um.cf!. 

h. Tha l'HS .A.ct• S•ction 2301 (d) • audlod.ses t:h• l•as~ o-r hbe of 
property r-eeai-.ecl •• gi.fts. Aay ucou fro• leqe or hire. is 
to 1,a ~n.efen~d illmediat•ly -,osa recd.pt to the Bll&A 
'l>tviai.oll of ns~ Serricea for cle?o•it. Tb.a• fmMis will he 
mrulal,le for •~t.tm:a 'by OAS-. ancl tu C:oapoll.a'AU ~.u-d 
~d:r open.doll. 11114 cha ~fc,raazu:e of any of t:b.eir funct:io1i.-, 
which a-• COda'.lat~ Yid\ tbe. :PU~•• o-f the gift. 1.acludin~ 
aaill~euuce, .-i,rue"att~. ~i,atr ancl insurance 0£ the 
pr~", ••· -tud.&..S b,- lee~ ?301Cb) and (cl) ot the PBS 
Mt·. ·. Sim.larly. p~eed• fTOa th• liqm.d.atioll of p~~er~y 
cm.de~ cu i'1IS Act. S«tic,a 2301Ccl) , are to be tr&1L8fH"ted 
~iatel.y to dte DSA Di~isioa of F~&ca1 Se~c•• fo~ 
depoa1.t ill OASII accounts fl.ch Treq11'fY. 

I 
c . Val.\Mlt1osi of Silt• ta the respoiwl.bility of tbe donor . OASR 

vf.J.l accept the YaloaU.oa pLa~ ou the gi.ft 'by • don.or 
1ml••• 1A die jadaia,ut of cbe 011:eccor,. Oftic:• of 
Mm:ta..-.nt,. t'he v. ,atioe 1• clearly urrrea.oaallla. Altb°'1t~h 
tile: dcc•nain.-tiou of ~ax co,aaequ.encas 1..s a Mtter betv~ ebe 
donor and the IU. it is noc.a that under Seccioau 170• 2055 
and ZSZ2 of t;he lnurul ltrlenue CbdfJ of 1986. •• amend~ .. 
doaat~on• co ~be Um.ced 5ca~es for excluaive1y public 
P1,&q>o••• are dedactil>le f oT 1P-COIM:. sift. and e•t.ac.e tax 
purpo•••• 
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d . ~•sp<,o•1b~lity for th• ad■1~istrat1on of nomaonetaey. &if~s 
ruts Vitb tht ~B D~v1e1ou of Property ~aagqwt; 
dterdore. chat off~c• .. ~at be advised of tba proposed 
acceptance ot all 11.oUllO'ae tar, gifte. except f'or real. property 
out•ide the Washiqconp D.c. •r••• 

rt. Res,a,n•1o1lit~e• 

l. Tbe Seeretaq of HHltb aud HI.Qllaii :S■z;yicu 

The Sec~•t•ry of Health and Humau Strv1c■s resarves ~u tborlty ,o 
accep~ g~fta of r•al propert1 au~ject to & r&Tsrter clsv••· 

l. lJ!.e ba1stanc Secretary fe,r llultll 

Thi AIJa1ateut S.c~atary for He•lth-ha• &uthorlt7 co •~cept c1fta of 
real propcny noc cu~l•ct to• reverter cl•u••· 

l. Director. Office of Hau1n•nt, OASll 

Tbe I>h-•ctor,. Office of lfa:aa1..-t, OAS1l luta nthority. •xcwpt fos­
real property. to ace.epc all o~her gtfcs w1dlUl OAA.. Th• 
cl"tendnac.toa •• to vtw.th•r a &ift 1• coe4id.OIUll. or uncQJld.1c10sial 
■ball L• .-l6 by th• D1ree~or:• O~f1c• of !laapment. OASB. TM 
l>irector. Offic:~ of ~~e. 0.lSll tauwt app~ th• VJ.O?Offd 
ut:iliaatioza of via1:0Dd:leiou.l sift fuuds. 

4. OUK Financ1.&l Man&Jellllllft~ Branch 

th• OASB PS.uncial Kma1 ... :t Branch 1• respona~bl• for deYelopaent 
t>f t:be OAsa gUc fv.nd plaa, •rr.a1t-ca required CAM'£ and uauln.& 
alloi:mmu/aUonnces relaead t.o the sift fua • .iut general 
adwfn:1•tt"Ad.ou of g;ih £-uad. oo 1"haJ.f of tba Di.~ector. •Offtc& of 
Men•...,ent. 

·' 
IM Qhf eoauei. hblio· R-lch S.n:tc:c, ii xsspomlble fot 
prcwidtq a.twice aDd u1tatance id ca.plyifta v~t~ th• l•sal 
raqld.re1N11ta 1U1ca.pary to accept; sifts. 

6. OASII l>t.ria~ of a...itb Fac~l1t1H Plaunin1 

Th• OASII Mn.~OQ of B••lch Fad.11t1es Pll1UliD& 1• rea-ponsible for 
dCYs:l.opua proce4ur•• for tba ' accept:~IICtr of t'-.l.-pnpercy donated 
to 0.6.SR 'both v~=~ aod oucs1de t W••btuatoa, D.c. area. 

7. <>ASH DiT:iaion of Pr operty Management 

'nie QI.SR Dhi•1ou of Propucy Manageaenc ha• r:6■pondhility for th• 
ad11:huat"r•c1osi of nomaoaeury 11£ta except fen: real property 
out,ide the Vaeh1n&ton. D.C. er••• It• •ct1Y1tie• are to~• 
coord:tuted v1~h tho•• o! tl-.e OASH Tb, •nc:.1al Man•seme n~ Branch. 
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•• Th• mtS.& Diviaicm ot Fiacal Sernc4Ui will autbc,riu and 
achdD.l•t•r iffl'eaau&ta ~•~•Ced by OASB t.hrougb tht 
Tr .. •~'E'Y 'De~rt:aeat. 

4 

b. Th• H&.SA ?>e'bt Mmaa1aaeat Brach ia raa~11dl>l• for dcposit:1.Dg 
f~ to da• pnper st.ft fmacl ~ccxnaca. 

• 
c . The HIS.l lt.ttporte £. ACCOVDt• Conr:col 8"tncb. v.1ll prei,are 1110t1tlaly 

rcpor~• ou Ue ececua of tbfl gitt f,m4 acc:oUl'lts eud aubait t!lina 
to the OASB fiuaciel Mana,emsat ~ranch. 

d. Th• &SA Accou11ting and Finance Bran~h 11111 be responsible for 
mlr11J1 cha.D&es 1u the. ataEu of pro'J)erty reported co the• by 
•••asiq tb&t Sfllff&l laqer accounts reflect ~h• CUXTent value 
of property. 

v . 1.iaitationa 

l. Gifu of Ital ~•rn - t7-nclar U• Delapc:1.oos of .Autbortey tmd•r­
Sect:iOD ZlOl oft• 8S Act, accepunc1 ot sif~s of ual propsny 
nbjac~ t:.o a r ... rter c.1av.M ie r ... rvad co cbe Secretary. 
Maclu>d.ty to accei,c all otller aUc. of r-1 propert,- 1a del•1acad 
~o ~ILe .b.t•bm~ Secreu.x, for llaalcll. 

2. Coacl1t:1outl G1fta - A CGDIIUioaal &1.ft is c,,u in wtrlch th6 .Soao~ 
illpoaee ■aae cODdifioD ft' reaerictiou upon cb& doaH :l~ the tl,H of 
the p.f1: or as a c:0Dd1.~'lon ~o 'be aat: iEl ordtt 1:0 obtain. th~ gift. 
I11 tba CAM of• eoaditioaal acnaat:ar," sift t:he dODOr attac atT•• ia 
wriciq co t:be c:aatie1GII tb,at • upon ~l•U~ t>l w 4oaor' • 
coedit:iOM of tbe a:tfc.-, exc.N hM• eball be tte41ted to the 
GUii aot:OCMUtional &if~ fmMl ad aay k eqa'Dded fo'I: mar OASJt 
flm.ed.cm. 

3. t1nc~tonal CUc• - Mi neoml:l.ctoaal &tft of famla b • sift 
• -il•ee hy, • cl'ooor aoWy f~ tbe l»eaefi.t. -of ch, Offke of t.h• 

ueteame s.o-Ntary for &altb or ~or cany1D1 oet: •%17 of :tea 
~. wleh ao hnber apec:U!cac1aDS by tba dOlloT Q to cb1 
papw of tha git'c: or ~he mer of it• ... e. 

I 
4. Ctfc• 'J)ft. !!,; llot be Aectpted - Th• SaeTatary I a Dde9adon of 

AMCIIOH.ty pn,,,!claa 1 "bii •r• of prop ere,- ahall not be aeCflPt•• f.f 
~• coc.1 coaca •••ociaeed vicb acceptance are ~p•~c•4 to 6Xceed 
the co•t ol puYc:ha.aiq a •1.a:ilu- 1.c• aod • '-e c;.o11t of 110naal ea-re 
an4 ~utc11&DC:a. * 

s«ciDD 2301 ot t:be PBX ~c acipu.l.a£e• that aifta coiataiuiu& 
c:ODdi.ti.oD.S ~MC ~4 i-~vire 9'XPCQd1tr:rrH for act:tntiH cot 
a-pproved l>y aia Act o f Coaaress ca11not ba ac~ept•d• 1n1l••• t.be 
acu..-tty can be totdly twded frOll tbe aitc or tncoae from th.e 
gift . 
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5. I ov1staaent of Cites - Cift f~nds vbich are invested •~4 income £rQ!ft 
chase 1oveataeats reta111 the HIH 11mit.at10a&: H the ortst"Gal 
sifts. Op01I liqUdat:ion of im'Htaente ~b• •nus moat:~ -reCU'tu~ 
~o the gi..ft: fmad co be used for the benefl~ of OAS8 vttbin the 
l.Jalta and raacri~d.ons of the orltiM,l 11ft or ai.fta. 

~. !.?5PeDdicure of Gift P'W>Cfs - Gt.ft fads are availaltle for QP<e-adi­
ture 1JI tbe aaae 1U11Der u ~l•rly approp~tated f~nd• and •r• 
8'DJece t:o the ..-.. control• aa ot:llar ~. Qift; tunc!s •~• "-ao 
year"' aolll••• and •• sach are avatla1t1e usad.l .x~etl. Cift 
f1UMI• -:, be •xpeZHl■~ for any aucbor1zed purpo•e 111 th• perfonaa1LC;• 
of OAS1I fmact~cna. aabjact to urr ~••trict.J.uaa er lim.t&t:tons 
iapoHcl by dc:nion. • GUt: fucd erpeuditares are aubjeot to th~..-. 
nn:h,at:1011 ud audit •• 111 pro.ided for •vpropn.ace4 fwd•. 

VI. l>'rocAadure• 

I. Hout:aE:f G1-fta 

•• !xcept in Qt-ceordin&-ry c:tTcuas~cu:es, niployeea vbo l'fl~ifll 
aifta v1ll forward tbea. for depoatt o~ •afalc.e6ping to di• n.., ... 
D!.-iaion of l't.ca.1 S•-rvic:e• cbac .... work day. The BSA 
D1"Tia10D of Pi.seal S.rviee.11 vill. d~f.t the gi.fca ia a .-aspemHt 
accouut peucUDg d•~•nd.n•~too. of the acceptal>:llity. I~ is Dot: 
necessa%y to atenaiae at d:d. poiuc aicber (a) chat tht 11ft ia 
co'-• &cc.peed or rejected. OT (b) thae the gt.f~ ia 
"condl~toeal" or "uaconditiona1." nae aaaetary:11.fc. noiwaU:, • 
c;bck, i• to 'be acccapaciecl by a br:l~f wreodua of tracNinal 
fna na raoeivi.n,g f!IIPloyae aDd a con of che letter • 
•c~D& t:b• gift. 

1, .. CancaTI:"al~ly wttb acct.on ta ,a#~apl. VI. 1.a., tta. 11apl-oy•• 
racd.riaa dM p.tc wiU lonari 111Ndf.a~el.y co cu D!netor. 
Of.ff.ct o:f 1'ene11■a-t and tM OASII ~iaw!&l ¥-n•sw•t. •i-an~b .. 
uotittcat::lOQ ot ~ec•1Pt: of tbe &1-ft ancl 1:eca..nd e:itl&er 
acc11ptame• o-r rej.ecdoo.of .dae aifc. .Uao, '1w rKe1TiD& 
-.1.e:,~ .~wl.4 acaowl~•• re~•i.tt of t\•. a:f.fe. thlalt t:Jw 
offeror aul ~•• cue cha offc~ nil haT• to be coa.14erecf .tad 
• ~•ndDat:lon ud• •• to aceept:allc• h7 th.• .._.u~ S.c~eury 
for Jle&lda or cb• 1>11-eGt:ax, ~ic:• of xauceaeac. 

If th~ ~t: i• ~o•pt•d• th~~ D1Ti.a1oa. of Fiscal S.nicea i• 
to k d1rect:" to clepaeJ.e che ao"C1•7 to tb• appropri•C• gUt 
accou-iat# eLt:b•a "c:oDdiUoual" or •uocondlti.OD.al... The lec:~er of 
-.;c:epunc:• •hots.l.d •a, oely £bat: che gUe its be~ 4•·;o•1c:ed to 
th• "OASII ~ft Tulld Ac:counc" aall •~•t• the ,u~o..._ ft'T vbich t he 
! Olida vsll be ut.ilized. 'The acceptmic;• or- nJ•ct:loo letter will 
be tr•pared by ~'he OASH 1"1nanc1al Ka.as ... cu: .1r-eb Lor the 
J>1Na~or. Office of Manag ... iac o'C' the Ae&ia~t Sacret•~ to~ 
B•al.1:h• •• app~o~riate. The Office ol the Chi•l Cou~el. Publi~ 
Heal.ch Service. la available co p~oTi4• advice oo a cceptance or 
rejeccion letttra. 
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If Cb• •ift 15 uot accepted or the donor ~•fus•• co a~cepc OASK 
t&flSS. aq alldepo•itad cheeb candered by~• dollor •hall be 
pr0al)Cly utum.4 to the dotlor. If th• doaor'a cb•ck has 
•lnadT bun depoaitad, the l:ilt.SA I>ivston of ~~Seal Serv:tcea 1c 
to be dft&cted to draw a refund cbe" :from th• Truau:ry co tn~ 
dollOr. 

c. Pund. Co'Qtrol - Ctft fund. Yill be coRCrol.led l>y the allotaent 
fallovauce procedure ue•d for app~opriated fun4s~· Tb• HlSA 
Di-.1-.oa of Fiac:al Snv1c•a wUl advise the OASB F~Dcti■l 
Han.a&emeut Brncb of the amowat of fu--oct. availsble tor the next 
qvaner. The OA5!111DaQc1al M&naseienc Bt'•nch vUl 1 .. ue aa 
Advice of Allotaent/A.llovaeea raflec;1:;1n, th• curre11t 
•••ilab.ili.ty ot ••ch ,~fe for obliaatioa of th• fun.de. 

;#10/ 12 

Gift• IINa~ be aaacl for th• purpose for which they Yere giv.-u and 
accep1:~. TII) i=•-.r• chat t:h:is ~ doae, 1:;he all.owace will· saicve 
u ~b• control. Conditioa.al gifts vill have an allowaac• ••c•b­
l~ahad for e&c;.b ••c of o.01que condi~~ons. Un~ond~t1cm.al 11!,e 
w1.11 ~e co~trolled at th• allovanc• le•el. The QA$B f1anc1a1 
Haaageaeiac Iran.ch wUl baclude accepted gift a.motmta 1A the 
bo4&e~ pl.mi an.&l J.aana al1ot:aeau/&J.l.ovaQce• fqJt; "• •~ccd 
pcrpo•-- of tbe gift&. 'Iba OASR F1Da:u.c:1al Kanaaemn~ B~.-o.ch 
~ obtain &pp!:'0¥a1 of di. ,1.anu a"• ot t~ ti-a cb• 
l>f.hc~r, Office of K.alapant., O&SI! .. 

cl. Annnal P\!? - The ~ F1Aanc1al .._....at BTaDCh ri.11 prepue 
a. ooasolUa~•• amnaal plu for ell• a11• of d,t-c flmcl -,n:1u. Tbf! 
aQIIMl p,laD mac be .q,p'l:'tffad by the D1-Ntcc:.oi-• Off tee ' o! 
Ma11aseaM:1c. 

•· In._~ of OUc Prmd MOilie• - '?be OASll ll'fmmc:1&1 Maaas~ 
Bnncb dH:enaiAe. •t leaat •nnually. u i:ia.. •n ac• .. 
f~ ft.lcb wW SMJt be a■ed v1t:h1JI • t:Vel.ft aacm i,eriod. 
unal.ly tu fi■cal Je&%. If tt 1a ,.~ t~ cbera art em:~• fUDda • cllc OUR 'P1CAd:al !Saaag-.nt Bruch rill prepare 
a · -1.adla.froa -the Di~eccor, Office of Ku:1a1~c ... . OAS11 to 
the Diraccor. D1Yia1a of J1a.ul Sani.cas, llaa.lt:h Jleeoarc•• ad 
Sentcea Adw:fnf•t:rat.1.011, "'•que•c:£111 ilff .. aieut of ace■• f~. 
The Direc:cor'• wr&IM!a. llt18t tnclud~ the :c PffllC of fmacb to be 
f~t•., tb• eOGXcc of tuDd•• the •pecU1c Trean1:7 'bUl. 0~• 
or boDd 'co N pureha■ad a11d th• elate of p11rchlla•. ~ •i111,ed 
111em>ra~ rill 'be clle aucborlutioa tor CM BUA. D1.Uioa of 
r1■c:al Serv:f.ce• to 1.!l~••e the •xc••• atft f'UAC!8. the HlSA 
Di•'-101' ot l'i.acal Senic:ea will ad¥1aa ~ OASH Finaacial 
Ka:aagaaent Branch \then the tran•ac~ion hq b••n compl•~•d· 
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2. Nooao~etary Gifts 

•• Off•r• of nonaonctHY gift• 8hwld h aclutovleclglld liy the 
receirlug •lllPlO:,H vichin 2 d•y•. Th• otf1n:OT sbould be thanked 
aicl edvbed that th• offet' will have to 'be cOQaider:ed and 1:h&c 
th• offeror v111 b• advised later by the Direc:to~. Of!iea of 
M■11&1emc'Dt or the l.ssiat:aiu:. Secretary for Realchr •• 
a11propria t:e • 

• 
~ - Concurrently with ac;tiou ~u paTaSE•pb VI. 2.a., tbe ~•c•ivini 

eaploy .. ¥111 forward to the Direct:or. OfUc■ of M.aQS&e11nat and 
cha OASB n~ci&l Ma:a&geaeiat ~r.sncb,. oocific:auon of the offer 
of the nOIIIIIOn.tary gU't. AdcU.tionaUyr U the DOuaonctary aift 
1ftvolvea rul propercy ~~ Dirtaicm of Health Jae1littea 
PlumiD.& 1D the Office of h.ourc• MauagmNllt , Ott "111 be 
QOt:1.i:led. 

c:. R.eal h~.y - lle&l. p-roperty Vlll k constiered ta accord&oc;e 
vith proc~u~•• developed by the Division of Health Pac~1~e1ee 
'Pt.mu.=5. 

1. l1ae 0MB Tinaacial. &.na1wnt Br&Deb. will ~t wti:ll ch• CASH 
Diriai~ ol ~openy Maa.act11111tt.. to ••• tha~ a•11~~a1 prop•t, 
manacea.nt ~-«auirnenta are .. c. 'l'h• QA.SIi Mvi•:.OA ot Property 
MaliagawDC v1.l1 na1aate tbe offer from a p~rt, --=---••t 
perspactt•• aad ...... GOmp.liaace ritla tba comU.U.ons 1D tbe PBS 
n.1._-e1ou of .wdlorit:, vhf.ch providaa t:llat "[11]ff'eni ot 
t>1:0~rqi ■hall. aot 1>e aceepced £f tha cocal coat■ a890Ct•ted 
"-'th "cspuace are -,ecte4 to mre1:ad die cso.c of pmcballilll 11 
p:fef Jar tt .. alMl the eo•~ of DODl&l cu• mad. aa:IDtenenc"'!." 

2. Propetty aceeptd •• a p.fc will be 1Kladlld 1n the <>ASH 
pEopett1 n.c:orda. 'n.e ..... d•sr•• of c:uc.ocly aad control v111 
be exa1:,;ie14 "" uu prottffty · u ta Nqaired of all Govena­
aent~d property. 1'b• •~cepuaca qr r•j•ct.tcm l•Cter. will 'be 
praparecl ~ eta• °"1l D1v1•1oD of Properqo w-.,....ac tor ch• 
D~reccor. Offic:• of Haaapaaac en th• Aasutau Secrei:aey fo~ 
U..l.~h., .. appropd,ace. Th• 0"88 Ptmmeul ~ct Branch 
sbould clau the fropoae4 letter. n. O!f1CI 0f tbe Chief 
·eoua.a1. hbUc Jfealtla Sen'ice. ~ aYa11ab1• to p~d• advice 
on accep~ca• or rejKUOtl l.eccera • 

3. Aa vich otb•r foms of per.oul propany • it vill be the 1."Hpo'll­
•ib111Cy of tbe OASH Dirl•ion of Properey !faage.eot to not1fy 
the SIi.SA J>ivisioa of F1.acal S•n-1ces of cb&D.S•• f.n the •tatu• of 
p'E'opercy that ahould be rafleeud in ~he ~n.ral Ledge~ . 



SENT BY: 

VII . 

j 

.. 
'• ... ,,,,.. 

} 

11 - 2 - 95 14:58 :OGC IMMEDI ATE OFFlre- : # 12/ J,2 •• 

{ .... 8 

Copie• of villa and ti-v..t• uaciug OASR •• t>anef1C1&0' and le~tera 
of trnaitt•l will b• for,,arded to the Office of ch& Chief 
Counsel., P'IS., and to th• RSA Division of Pac.al kntcu. Th• 
rec•~v1n& niployee will b• r••J>Orusible for aebowledgi.ag receipc of 
the will or tt:u•C vitbiu i d•ys aDd 1Aform.i1t& the Director. Ofl:ic~ 
ot Kauaaemeat and th• OASII r1nanou1 ~,eaenc a~aDC.h. Sifl~• auy ~•~••t OAS1I ■iahc rec•1~• .. y be coutinsent or aubjeat to pTioT 
1'1tel"e•t•. or could be rwoked du~iu~ cb• lif• o~ the person ukiq 
tb~ btr1111 .. t, no nu,• will be JU.de i'll the accoanta. Proceed• froe 
debar villa or tru•t•• eitbe-r ~evocable or 1rr1vocable. vill no~ 
be eaC•~ed 1n th• 4e;ouzata autil real1£ed . 



SENT BY: 10- 23-95 : 9:49 : QGC IMMEDIATE OFFICE ... :# 2 / 17 

(-~ D~PARTMENT OP HEALTH a. HUMAN SERVICES Office 01 me Seaeterv 

'~ Offi~ of the General Counsel 
Wnh!nvton, D.C. 20201 

MEMORAl{DUM 

TO: 

l"ROM1 

Steve Neuwirth 

Nan D. Hunter 

23 October 1995 

Deputy General Counsel 

SUBJECT: Gift Authority 

This is in response to your inquiry concerning the authority 
of the Department to accept gifts. Specifically, you are 
interested in the authority to accept contributions to support 
the work of the inter -agency task force on women's issues. The 
task force, which is a follow-up to the Beijing Conference, will 
be operated out of the PHS Office on Women's Health. 

cun AUTHORITY 

As a general rule, Federal agencies must operate within the 
limits of appropriated funds and they may not augment those 
appropriations with funds from other sourceg without specific 
statutory authority. Such statutory authority is most often in 
the form of authorization to accept gifts. 

Pursuant to section 231 of the Public Health Service Act (42 
use 238), the Secretary is authorized to accept on behalf of the 
United States, conditional and unconditional gifts made "for the 
benefit of the Public Health Service or for the carrying out of 
any of its functions. Thus, gifts to the PHS for carrying out 
functions relating to women's health could be accepted and used 
by the PHS or the office charged with these functions. Donated 
funds may be used for any authorized function of PHS, including 
sponsoring conferences relating to health and travel to such 
conferences by conference participants. 

With respect to the issue of accepting donations to carry 
out a PHS function, the principal constraint is the exercise of 
caution regarding accepting gifts from a (1) "prohibited source", 
i.e., an entity that does business or seeks to do business with 
any HHS agency or is regulated by such an agency 1J or, (2) 

1/ While we are not legally precluded from doing so, it may not 
be prudent for HHS to accept a donation from, for example, a 
drug company or from a prospective grantee or contractor. 
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other entities whose goals or purposes may be antithetical to HHS 
or Administration policies, e.g. tobacco companies. 

In addition to the statutory authorities to accept gifts, an 
agency will often supplement appropriated funds by coordinating 
its activities with activities of private entities interested 
in cooperating with the agency toward a common goal. Typically 
in these cooperative arrangements, the Federal agenc y provides 
the necessary expertise and the private partner provides, in 
addition to some expertise, the financial resources. The OGC 
Ethics Division has issued criteria for conducting these 
activities in a memorandum ent itled "Co-Sponsorship Guidance," 
dated March 20, 1995 . 

SOLICITATION 

On April 3, 1995, the Comptroller General issued a dec ision 
(a copy of whic h i s attached}, in response to an inquiry from our 
Ethics Division, declari ng that the PHS gift acceptance statut e 
authorizes NIH to accept grants from outside organizations and 
that NIH can use appropriated funds to apply for such grants . 
Under this decision, PHS staff would be able to apply for and 
accept grants from non-government sources to support the work of 
the task force. 

However, it has been the position of the General Counsel 
that solicitation of gifts is prohibited unless the statutory 
gift authority provides explicitly for solicitation, as the PHS 
gift authority d oes not. I have attached an April 18, 1991 
memorandum from the HRS General Counsel and an April 29, 1992 
memorandum from the Special Counsel for Ethics which discuse this 
issue in some detail. In my view, the Comptroller General's 
decision should be read as excepting the grants application 
process from the policy against solicitation, but the ant i ­
solicitation pol icy should continue with regard to individuals or 
entit ies o utside of an already established grantmaking process. 
In other words , overtures to an individual for a donation should 
not occur; applyi ng to a foundation which has established 
procedures for awarding grants would be permitted. 

I would also note that t here appears to be no disagreement 
that it would be entirely appropriat e, in response to an 
expressed desire to support follow-up activities to the Beij i ng 
conference, to advise persons of the availabi lity of t he gift 
fwid and of the procedures for effectuating gifts. 

You have also asked whether others, outside the Department, 
may solicit gifts to the Department. The limits on solicitation 
discussed above have not been applied to solicitations from non­
HHS e mployee s unless it appears from t h e facts that the 
solicitation is being done at the behest of HHS officials and is 
t herefore an improper avoidance of the general prohibition. I 

2 

;fl- 3/17 
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have requested that Jack Kress, the Special counsel for Ethics, 
address the issue of whether additional considerations apply to 
employees of other Federal offices. 

Attachments 

cc: Harriet Rabb 
Jack Kress 
Sarah Kovner 
Melanne Verveer 

3 

: # 4 / 17 
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Ct Jtdlll 4•-• 
GftlleUal ........ 
-,,...., , DANNI 

Decision 

Matt.r af: Depctmat ot Ke•Hh an4 Htm\la s-m:a · Pab'le IFnldl ~ Gift 
~ Statute u ~tar~ tarOnlltl\Jl\ca. 

nles 

Due 

DIOi18t 

JleelORthe ~sJ Jt!MIDNa <,fHeeJth, pnrm1z:li1,0 411 u.a.c. I IOO■■■(a). ~ 
&CCelR- 08&1111 u c::aad!tlaDal ~ it Dia,' U.N ita 8NCOli■1■1led 6mds to cowa- &1\1 
COIi trw:mnd m ~ tor auct. oaa. 

DBOISION 

'fte l>epeatwm. ot SeeJtt, ud BDMD 811nees (IIBB) bu nq .. oar ,,,ealon • 
wlletber, ,..,.,,i ta the hbUc Httldl 8enlCe's (PBS) tm ,cc-..., ••• , ...... 
a 11.S.C.. I IGOt•e(&). u.e llattoPal wtiSatea oi Ba1tll (NtH). a r,. •vmeirt otl'BS, 
mq 0.111! its IMll•l'd•ted faDdl to .iv fa,- ...,,tw Imm. DCXr,P- •• ~ 
Tbe p:am lmdB woald be mm1 to •appca meadflc r 1tmll w 1act11 •• oc 
~ fflialalL P«,e••• eet fbnh below. "a11u!t11Cia thlt NDtma,w Ill 
&ppa)pri...,,,,. to eovw-~ tm:laftd Ill appl,tag far oaa• 
BH8'8 aeqwt iaaw. m e&ct, twoqoeatiom: (1) woald NDl's ~ o1..­
f\lllda ~ Ill bqprope, PUll1llDtlffnn of UI #PP(Gllddou? an4 (I) If Milt 
~ accepc .-m faD4:I, m-,ti me .tta ~ &Ddl.10 ~ • ••··•B! 
Al & senenJ. rule, an qene, ~ Mt anr• b iiPPC'Olli.SO. tan OUP*Yh: 
WWW wi1110lJl lpedac 1t"111DY llltllmUf. JS Cwlp, 6-.. 268, S (1111). 'lbe 
PBS lifl ~..,. deed b1'HHS i;nvtdla HIKthe~ •bodty to 
,upp)e~ or •IOI"'.-, 1'8 ~piCiP19&io:ne wldl lllla- .ca u.ac. f 80A■wa(.->. 
'?be PBS &It~_.. n:tute reads, in part,• ~wa: 

.,,_ s~.-, o1 Pulrh and HmNm Sea'flca Js -ethmi:lcl ta amts,t on 
behtK ')f the Omtecf Stat• ;a. made llllQfflt;IOMftJ by 1ril1 or odunnae 
tor the badt of Ole Sa: nee « tor the ca:.:QJn1 oat ot sq of l&a 6aoct:ION. 
CoJ\iJit1CWd gi1la 1D1¥ be m ICti!Pt,ld If W~ bJ'tM-..... 
GeaCl'II, aad the pdndpal of IIPd. tncoaa Imm sqsaeh ttnla.al lifl, -"all 
be beld, h't..esbed, wmftSted, 8114 ~ bl acr.ardaDce wtt1l 1b1 annd!t!on1w but. 
no SUl lbaU be acceptied .tdcb Ss eoNIIUuoed apaa 11111 e-pe,wltww DOI to 
be ms UlCafrm. ar fkmn 1.11a Jneome IIM!nd mw 11d erpeoe111uxe ha 
been appLOved bf U N::C of~• 
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~'MDI-, 8CCllP& CXlllt tunda cml7 It a cmi1t ~ t.&ilt. and.er 
the PBS gta acmpcua, thlote AlfhCJQlb -we haft~ ••m• tn other ccmt.em 
• •ntn1 <:11ttllL ~ ot coma,,,.i ~--..... .a Caanp. Gen. 289 
ClNn tar paai,OIIS at ihe PBB atutA, ,.. 'duk 1h&t-~•..,. wm t,1w1, qutit,, a. 
coadUJonll 1111a. In ontl-,, ~ •.,..- 1M1DS-1& &Ut. 111uaUr tar a~ 
pwposw.• W~ New ImerutllXIII Dlctlouzy 989 (1d ed. 18M). Set aim 
!Dadl'a uw Dledcxw,' G88 (8dl ecL 1990) ("lo ~ 01 «urAT • •• a cm-). So Ian 
• tlla ~a..,. .. tmpoea GI\ the~ of cneclitlonal llfla an: 
Olbelllftle ;met, IDll •lane u Ule "111& tunds are uad In~ at Nlll'• 
mf-.lm. we bate no~ to Nlll'a ~ at sam,.. 

NJH ~leti:m• -may be u.-cl tO ,pJllY fGc pama to fm1!wt NQI"; m119JCXL 
Gnmll .. oftea awude&l competitl.vd)'. wtdl tte..,,,,.. ~ pollt1ltla 
~ to ai,pty !Or and J'CBllfY 1tlllr gr..- nquasts. It the Surgeon Gateml 
detcaniDa daa&particullr •••n will famHWe b. wapl1stmw,1..c1 Riff's 
ndlalon, .Nmma,e,Nlldel-ui. comlneml'8d in ttle 1,.aep,ndu.c& of._ gn,Dt 
&plJti,Clmo11 a nrenrr.y aq,am ot )"IH's apc,topaavaa fB e Camp. Gen. 619., 

m~~· · _ 
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DEPARTMENT OF HEALTH a. HUMAN SERVICES Office of the Secretary 

The General Counsel 
Washington. D.C. 20201 

QMORUDUJI 

TO 

~ROX 

SOBJBCT 

I 

: 

. . 

Wilmer Mizell 
Executive Director 
PCPFS 

Michael J. Astrue 
General counsel 

APR I 8 1991 

Funding of Activities of the Presi dent's Counci l 
on Physical, Fitness and Sports 

You nave requested legal guidance on available sources for 
funding the activities of the President's Council on Physical 
Fitness and Sports, speci~ically the acceptance and use of gifts 
to support those activities. As a general rule, Federal agencies 
must operate within the limits of appropriated funds and may not 
supplement such funds from other sources, except as specifically 
authorized by Congress. '?'he principal exception which is here 
relevant is the PHS statutory authority to accept and expend 
gifts to support PHS activities, which we discuss below. 

With regard to the odtqinistrative experu;;es or the council, 
section 4.(d) of Executive Order 12345 requires the Secretary to 
furnish the council with "necessary staff, supplies, facilities, 
and other administrative services." The section further provides 
that these exPenses "shal1 be paid from funds available to the 
Secretary.• ~his clearly directs the use of funds appropriated 
to the Department intended to support the functions of tho 
Council. According to the House and conference Report, !unds 
appropriated under Public Law 101-~17 to the Office of the 
Assistant Secretary for Health for carrying out Titles III, XVII, 
XX, and XXI of the Public Health Service Act, include an amount, 
under health initiatives, for physical fitness and sports. The 
~um recommended in the House conference Report at page 75 was 
$1,463,000, which may have been further adjusted at a later stage 
in the budget process. In this connection, it is interesting to 
note that the House contemplates an active role for the Council, 
including "enlist[ing] the active support and assistance of 
individuals, ·civic groups, professional associations, sport 
groups, and others to promote and improve the health of all 
Americans through regular participation in physical fitness and 
sports.• (H.R. Rep. 101-591 at 173) 

With regard to the uee of gift funds, the council has no direct 
authority to accept or use gifts. However, to the extent that 
the Council is functionally within 0ASH or otherwise carries out 
functions vested in OASH (Title XVII relating to health 
promot~on, for example), the PHS Gift Fund could be utilized if 

:# 7/17 
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Page 2 - Wilmer Mizell 

not otherwise restricted by conditions on use. Under section 
2601 of the PHS Act, unconditional gifts accepted by the 
Secretary to support the functions of the PBS "shall be available 
for expenditure in the operation of the service and the 
performance of its function" (Subsec. (b)). Moreover, the 
Comptroller General has sanctioned what he calls the rule of 
"maximum flexibility" in the use of gift funds held by Federal 
agencies, which holds that "[t]he on1y restriction generally 
imposed is that the gift must be used tor the good ot the agency 
or to further agency goals." (B-198730, Eno. I, 3-4 (9/24/80)) 
Accordingly, we believe that gifts made to the PHS Gift FUnd 
could properly be utilized to fund activities and programs of the 
council (1) which the Council carries out as a representative of 
or on behalf of OASH in performance of the health promotional 
activities de1egated to CASH under Tit1e XVII, or (2) which are 
in furtherance of the Department's health related goals under 
that title . There is no reasonable question that programs 
rQlating to physical fitness, physical activity, and exercise 
fall within the permissive ambit of Title XVII. Sports 
activities ot the council could also be funded under the same 
principles, assuming there is a nexus between the sports program 
in question and health promotion, which is a scientific/ medical 
judgment. 

This brings us to the more dif~icult question of the extent to 
which agencies or their employees may encourage or otherwise 
solicit donations to the gift fund. In April, 1983, the General 
counsel advised the secretary that, as a general rule, the 
solicitation of donations to the gift fund was legally 
inappropriate. However, in that same memorandum, the General 
Counsel acknowledged that the Public Health Service Act 
specifically authorized the Secretary to encourage others to 
support various health promotion and heal th education programs. 
From the context, it is clear that he was making reference to 
Title XVII of the PHS Act . The question therefore is - may the 
"encouragement" authorized under Title XVII include requests for 
contributions to the PHS gift fund (in other words a 
"solicitation"). Although this matter is not entirely free from 
doubt, l/ we continue to believe that it is inappropriate to 
actively and specifically solicit contributions to the g i ft fund. 
We reach this conclusion based largely on our view that the gi!t 
provisions are a limited exception to the general rule that 
agencies may not supplement their appropriations with runds from 
other sources, 16 comp. Gen. 911. At the same time, we are not 
unmindful of the fact that Title XVII does authoriz e the 

l/ See GC Mamo, "Strategic Plans for Elimination of Lead 
Poisoning - Solicitation of Funds- from Private sources," 
General counsel to the s ecretary, 2/ 20/ 91 

: # 8/17 
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secretary to "encourage others" to support the health promotional 
activities of PHS and therefore provides some latitude in this 
regard. For example, we think it would be appropriate, in 
response to an expressed desire to support council activities, to 
advise a party of the availability o~ the gift fund and o~ the 
procedures for effectuating gifts. We recognize that we are 
articulating some ·esoteric distinctions which may be difficult to 
apply in specific situations, but the development of any hard and 
tast rule would likely be unnecessarily restrictive. V Aa we 
stated in a previous memorandum, 11 [s)uoh [gift] decisions may 
have to be reviewed on a case-by-case basis, and we would be 
happy to discuss them further as they arise." 'J./ This may 
include consultation, as necessary, with the Office of the 
Special Counsel fer Ethics. Naturally, this authority must be 
exercised with due deference to laws and policies which apply to 
conflicts or appearances of conflicts of interest. OASH should 
be particularly sensitive, for example, prior to accepting any 
donations from firms, such as drug conpanies, which are regulated 
or awarded funds by the Department (in another context sometimes 
referred to as "prohibited sources"). 

With respect to encouraging concomitant and complementary 
activities by outside groups, considerably more latitude is 
available, because in this scenario the private organizations 
would be spending their own funds to perform their own separate, 
consistent activity, or to fund, jointly with OASH, an activity 
aponaored by the Council (e.g., renting a co11U1Unity meeting 
hall) . Nevertheless, there are some general constraints which 
must be observed in this regard, and we are enclosing tor your 
review a copy ot guidelines adopted by HUD and applicable to that 
agency's participation in cosponsored events. We understand that 
these guidelines have been cleared by the Office of Government 
Ethics and, although they are not in all details relevant to HHS 
activities, they are being informally followed within this 
Department until more specific guidance is received by HHS from 
the Office of Government Ethics. 

Michael J . Astrue 

Y see GC Memo, "Obtaining Private Funds for NIH Research­
Legal Considerations• General Counsel to the Secretary, 
4/4/8'.3. 

Supra, n. 1. 
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DEPARTMENT Of HEALTH fl HUMAN SERVIC~ Office of the Secre1ary 

. .April 29, 1992 

Office of the Gentfal Counsel 
Wahington, O.C. 20201 

MEMORANDUM 

TO ; 

FROM : 

Deputy Ethics Counselors 

Jack M. Kr&'9S a4/ ~ r. ~-;;;;,-­
Special coun~~r Ethics 

SUBJECT: Ethical considerations Regarding the Use of Agency Gift 
Acceptance Authority 

This Office recently has had occaaion to address several 
questions pertaining to the solicitation and/or acceptance of gifts 
by various components of HHS. Clearly, the Department• s acceptance 
of gifts from outside sources can raise significant concerns about 
potential conflicts of interest or appearances of conflicts. 
Moreover, these ethical concerns are heightened when such gifts are 
solicited by the Department. The standards of Ethical Conduct 
address the ~thics issues related to the acceptance of personal 
gifts by agency employees, but do not expressly address issues 
related to the official acceptance of gifts to the agency. The 
purpose of this memorandum is to set forth this Of!ice's general 
policy regarding the use of statutory gift acceptance authority. 

We recognize that there may be important distinctions among 
the di~ferent components of HHS with regard to the propriety of 
exercising gift acceptance authority under certain circumstances. 
Nevertheless, this memorandum should provide a generally applicable 
framework for analyzing the conflict of interest issues that are 
raised by the acceptance or gifts by any component of HHS. Please 
feel free to contact this Office for further guidance when you are 
contronted with a difficult question concerning the application of 
these general guidelines to a specific situation involving your 
operating component. 

A. General Background on Gift Acceptance Authority 

As a general rule, Fedgral agencies must operate within the 
limits of appropriated tunds and may not supplement their 
appropriations with funds from other sources. However, where 
Congress has specifically granted gift acceptance authority to an 
agency, that agency may accept funds or "in kind" gifts from 
outside sources. Several stacutes allow various components of HHS 
to accept gifts for various purposes. some of these statutes apply 
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only to a specffic component of HHS. 1 Other statutes apply to the 
entire agency. Many of these ytatutes allow acceptance of gifts 
for only very limited purposes. 

Gift acceptance statutes may also vary with respect to the 
authority to solicit gifts. Generally, it is inappropriate for an 
agency actively to aolicit contributions to a gift fund, unless 
Congress has clearly expressed its intention, in the language of 
the gift acceptance statute or its legislative history, to allow 
solicitation. Where an agency does have statutory authority to 
solicit gitts, the ethical concerns that accompany any exercise ot 
gift acceptance authority may be even greater, as discussed below. 

Once it is determined that a component of HHS has statutory 
gift acceptance authority tor a particular purpose, the conflict 
of interest analysis outlined below should . be performed to 
determine whether the exercise of that authority is appropriate in 
any given case. Much of the anaiysis depends on whether the source 
of the gift is a "prohibited source." Although the subject of 
prohibited sources is usually treated in the context of personal 
gifts to an individual employee, we think that similar ethical 
considerations are raised by gifts from the same kinds of sources 
to the ag~ncy. 4 Therefore, the following section explains the term 
"prohibited source," as it relates to our policy respecting use of 

, . ~, 42 U.S.C. S 300aaa (authority to accept gifts offered 
for the benefit of the Public Health Service or for carrying out 
any of its functions). 

. 2~, 42 u.s.c. S 3506 (HHS given authority to accept cash or 
in kind sQrvices for travel and subsistence expenses in connection 
with performance ot advisory services). 

!£.....g_,_, Departments of veterans Affairs and Housing and Urban 
Development, and Independent Agencies Appropriations Act of 1992, 
Pub . L. 102-139 (Office of Consumer Affairs given temporary 
authority to accept gifts for purpose or defraying costs of 
printing, publishing, and distributing consumer information and 
educational materials). 

4certain offers of gifts to individual employees should 
actually be treated as potential gifts to the agency. For example, 
where an outside entity offers to pay the travel and subsistence 
expenses of an employee in connection with the employee's 
performance of official advisory services, the proposed gift is 
actually to the agency. ~ 42 u.s.c. S 3506. However, as 
discussed below in Section C(3) (Steps a & b), the propriety of 
accepting the gift may depend on whether it is the agency or the 
individual employee who really receives the majority of the 
benefits of the gift. 

: # 11/17 
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gift acceptance authority. 

B. pefiniiion of "Prohibited source" 
For purposes of the policy on agency gift acceptance 

authority, we employ the same definition of "prohibited source" 
that is uaed in the context of solicitation or acceptance of 
personal gifts by individual employeas. The Department• s Standards 
of Conduct describe a "prohibited source" as an entity which has 
or is seeking to obtain contractual or other business or financial 
relations with an employee's principal operating component or with 
re5pect to which an employee has official duties, conducts 
operations or activities that are regulated by an @mployee • s; 
principal operating component, or which has interests that may be 
sucstantially affected by t\e performance or non-pQrformance of the 
employee's official duties. 45 C.F.R. S 73.735-501. 

The Office of Government Ethics has recently proposed 
Standards of Ethical Conduct for Employees of the Ex:ecuti ve Branch. 
When the Standards are finalized--probably in late spring or early 
summer of this year--the definition of prohibited source will 
likely be expanded. The proposed derinition includes not only the 
above-mentioned categories, but also any organization (for exaltlple, 
a trade association) in which the majority of members fall within 
the above-mentioned categories. 56 Fed. Reg. 33795 (July 23; 
1991), proposed 5 C.F.R. § 2635.203(d) (5). 

c. Acceptance of Gifts 

Any statutory authority to accept gifts must be exercised with 
due deference to the law and policies which apply either to actual 
conflicts or to appearances of conflicts of interest, We have 
developed the following frame-work of analysis for components to use 
when deciding whether the acceptance of a gift (whether solicited 
or unsolicited) is appropriate. 

1. Statutory Gift Acceptance Authority 

In any case involving the acceptance of a gift, including a 
solicited gift, the first issue to consider is whether the 

5You may also be familie.r with the term "conflicting non­
Federal sources," which is usaed in the Departmental Policy for 
Acceptance of Cash or In Kind Services Pursuant to Section 1353, 
October 7, 1991. Conflicting non-Federal sources are included 
within the broader category ot "prohibited sources." The narrower 
term •conflicting non-federal source" is defined as any person or 
entity "which has interests that may be substantially affected by 
the performance or nonperformance of the employee's duties." 56 
Fed. Reg. 9878, 9879 (March 8, 1991). 

:#12/ 17 
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component that was ofrered the gift haa statutory gift acceptance 
authority. This step would include a consideration of any explicit 
atatutory restrictions, legislative history, and any prior 
interpretatioha of the statute. 

The statutory language, legislative history, and prior 
interpretations may not distinguish between the appropriateness of 
accepting gifts from prohibited and non-prohibited sources. In 
such cases, the acceptance of a gift from either source would not 
violate the literal language of the statute. However, we believe 
that the analysic must go beyond the language of the atatute to 
determine whether acceptance of the gift would compromise or appear 
to compromise the integrity of the agency or any of its employees. 

2. Prohibited v. Non-Prohibited sources 

once a component has determined that it has the statutory 
authority to accept a gift, the component must determine whether 
the potential donor is a prohibited or non-prohibited aource. (filte 
Section B above for definition of "Prohibited source.") In either 
case, the balancing test set forth below in Section C(J) £hould be 
performed. We note that, in the case of a gift from a prohibited 
£ource, the agency must be especially aware of the increa!:ed 
probability that an actual or apparent conflict of interest may 
exist. 

3. Acceptance ot Gifts; The Balancing Test 

The next step would be for the agency to determine whether its 
interest in accepting the gift outweighs the concern that 
acceptance of the gift would reflect unfavorably upon the ability 
of the &gency or any employee to carry out its responsibilities or 
ofticial duties in a .fair and objective manner, or would compromise 
the integrity of or the appearance ot the integrity of a government 
program or of any official involved in that program . 6 In our view, 

6we note that, with respect to any proposed new legislation 
authorizing gift acceptance, the policy of the Offioe of Government 
Ethics is to include language requiring the agency head to 
"establish guidelines setting forth the criteria [the agency head) 
will use in detenaining whether the acceptance of such funds or 
services would reflect unfavorably upon the ability of the (agency) 
or any employee to carry out its responsibilities or of~icial 
duties in a fair and objective manner, or would compromise the 
integrity or or the appearance of the integrity of a government 
program or of any official involved in 'that program." Although 
auch language may not be explicitly included in gift acceptance 
statutes used by components of HHS, we believe that these 
considerations are implicit in any gift · acoeptance authority, and 
so we make them explicit here. 

:#13 / 17 
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this involv~s ~ three-step analytical process: 

Step a: Ascertain clearly what the agency's interest is in 
accepting the gift; or, put another way, what is the value of 
the gift to the agency? 

Step b: Determine whether acceptance of the gift would 
reflect unfavorably on the ability of the agency or any 
employee to carry out its responsibilities or official duties 
in a fair and objective manner. Would acceptance of the gift 
compromise the integrity of or the appearance of the integrity 
of a governmental program or of any official involved in that 
program? Is there an actual or apparent conflict of interest? 

Step c: Weigh the agency's interest in accepting the gift 
(Step a) again~t any actual or apparent conflicts of interest 
(Step b) , 

step a: To determine the value of the gitt to the agency, the 
following factors should be considered: 

' . 

• What is the extent to which the 9ift is related to or will 
enable the agency to accomplish its mission? What is the 
practical effect of the gift within the agency or component? 
Remember that an aganey•s mission, for purposes of gift 
accept~nce, is limited to those specitic purposes Cor which 
Congress has authorized the agQncy to accept gift&. 

• If an individual employee is actually receiving the gift, 
how much of the benefit is retained by the agency? 

• Are there adequate alternatives? For ·example, if an 
employee is invited, on official duty, to attend a free course 
which would satisfy continuing education credits required by 
the employee's profession, you should ask whether there are 
other courses the employee could attend which would satisfy 
the education requirement, and whether such alternative 
courses would be offered at little or no cost. 

Step b; Would acceptance of the gift reflect unfavorably on 
the ability of the agency (or any employee} to carry out its 
reaponsibilities or official duties in a tair and objective manner, 
or would acceptance of the gift compromise the integrity of or the 
appearance of the integrity of a government program or of a ny 
official involved in that program? (I.e., is there an actual or 
apparent conflict or interest?) These considerations would include 
the following: 

• Is the donor a prohibited or non-prohibited source? 

• Is the operating component a regulatory agency? Regulatory 
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agencies (e.g., FDA or HCFA) will generally 
prohib~ted sources. Moreover, the question of 
regulatory agency should accept a gift from a 
source that ia subject to the agency's regulation 
higher degree or scrutiny. 

have more 
whether a 
prohibited 
requires a 

• What is the nature and sensitivity of any matt~ pending 
before the agency that would affect the interests ot the 
donor? If the gift is actually to an individual employee, 
what is the significance of the employee's role in any such 
pending natter? 

• Is thi. actually a gift to an individual employee, or is the 
agency actually receiving the majority of the gift I s benefits? 

• What is the effect of accepting the gift on entities which 
are outside the agency or component? For example, would any 
identifiable class of persons or entities be benafitted or 
disadvantaged by the acceptance of the gift by the agency or 
component? If so, to what extent? 

• Would the £ize or the nature of the gift alone raise a 
significant appearance concern? 

• Why is the gift being offered to the agency or operating 
component? We do not here refer to imaginative speculation, 
but rather to specifically known or ascertainable reasons 
which may raise or diminish appearance concerns . 

Step c: The agency's interest in accepting the girt (step a) 
must then be weighed against the concern that acceptance of the 
gift would reflect unfavorably upon the ability o! the agency or 
any employee to carry out its responsibilities or official duties 
in a fair and objective manner, or would compromise the integrity 
of or the appearance of the integrity of a government program or 
of any official involved in that program (Step b). If the agency's 
interest in accepting the gift clearly outweighs any actual 
conflicts or potential appearance problems, the agency may accept 
the git't. Generally, however, if the agency• s interest in 
accepting the gift does not clearly outweigh the conflicts 
concerns, the girt shoul~ not be accepted. 

We stress that a gift from a prohibited source shoul d undergo 
particularly careful and thorough scrutiny in order to avoid even 
the appearance of a conflict of interest. Pl ease feel free to 
confer with our Off ice when your agency is presented with an 
opportunity to receive a gift from a prohibi ted source . 

D. SolicitAtion of Gifts 

In order to solicit gifts from an outside source, an agency 

;# 15/17 
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must. determine, first, that it has statutory gift acceptance 
authority fo~ a given purpose, and second, that Congress expressly 
intended the agency to have the additional authority to solicit 
gifts for that purpose. Once the agency has determined that it has 
authority to solicit gifts, it must exercise that authority with 
caution ancl in a manner that avoids all appearances of impropriety. 
To that end, the agency mu&t app1y the analysis in Section c above 
before soliciting any gifts. Furthermore, we believe that 
solicitation, particularly solicitation from prohibited sources, 
raises even greater ethical concerns than mere acceptance of gifts. 
Therefore, the following additional considerations must be taken 
into account to determine the appropriateness of soliciting a gift . 

1. No solicitation or Gifts from Prohibited source£ 
in order to avoid any actual or apparent conflicts of 

interest, we believe that the authority to solicit gifts should be 
limited to solicitation ot gifts from non-prohibited sources only. 
Without question, we believe it would be inappropriate to request 
a donation from an outside entity that would be considered a 
prohibited source. 

Where, however, a - prohibited source has expr~ssed an 
un~olieited interest in supporting An agency's activities, we do 
think it would be appropriate to advise the prohibited source of 
the availability of a gift fund and ot the procedures tor 
effectuating gifts. Wa realize that, on occasions, there may be 
a fine line between activities that acquaint potential donors with 
the existence of a gift fund (permissible), and, alternatively, 
activities that are active solicitations (not permissible) . We 
recognize as wall that it may be difficult at times to apply these 
relatively esoteric distinctions in specific situations. However, 
rather than asserting here a hard and fast rule which might be 
unnecessarily restrictive, we would prefer to offer guidance on 
such activities on a case-by-case basis . 

Solicitation ot Gitts trom Non-Prohibited sources 
Solicitation or gl!ts from non-prohibited sources is 

permissible where consistent with the conflict of interest ana:lysls 
outlined in Section C above. Given the range of forms that gift 
solicitations may take, it would be virtually impossible for us to 
list all appropriate forms of gift sol icit&tion . However, ona 
example of an appropriate solicitation would be to send form 
letters requesting donations from charitable organizations that are 
not prohibited sources . Should your component choose to engage in 
other forms of gift solicitation, our Office would be happy to 
ossist you in determining whether or not such a !orm would be 
appropriate. 

: # 16/17 
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B. conclusion 
! 

The analysis outlined above constitutes our Office's general 
approach to the ethical issues raised by the exercise of gift 
acceptance and solicitation authority . This analysis should be 
undertaken by operating components whenever they are considering 
the use of such authority. We want to emphasize again that you are 
encouraged to bring to the attention of this ottice any unique or 
difficult situations you may encounter when you are applying these 
general guidelines to specific facts . 

If you have further concerns or questi ons, please feel free 
to call me at (FTS or 202) 245-7258. 

; # 17/17 


