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Abroad at Home 
ANTHONY LEWIS 

T11ting the Scales 
ATLANTA 

Prevent victims of securities 
fraud from suing. Immunize compa­
ny officials who manipulate the price 
of stock by false statements. Stop 
lawsuits against accountants and 
lawyers who were involved in sav­
ings-and-loan scams. 

Good ideas? Not many Americans 
would think so. But those are some of 
the things that would result from 
passage of a bill, H.R. 10, that is 
expected to reach the House floor in 
about two weeks. It would carry out 
point 9 of Newt Gingrich's Contract 
With America. 

"The Common Sense Legal Re­
form Act," it is called - another of 
the wonderfully Orwellian names 
coined for provisions of-the contract. 
A more accurate title would be the · 
Protect the Wrongdoers Act. 

Title I of H.R. IO, on tort reform, 
makes proposals to limit ordinary 
damage suits, especially those over 
faulty products. Title II, which has 
had less attention; would make dras-

A dangerous 
legal-reform bill. 

tic changes in securities law. 
Under present law, for example, 

an investor who claims he was a 
victim of securities fraud must 
prove that the defendant he is suing 
had a reckless disregard for the 
truth. H.R. 10 would impose an even 
higher standard of proof: that the 
defendant knowingly engaged in se­
curities fraud. That would be ex­
tremely hard for victims to prove, 
perhaps impossible in many cases. 

The chairman of the Securities 
and Exchange Commission, Arthur 
Levitt Jr., said last week that the 
standard of knowing fraud "could 
create a legal incentive (for compa­
ny officials] to ignore indications of 
fraud. The phrase 'Ignorance is 
bliss' could take on new meaning." 

Another provision of Title 11 would 
make the loser in any private law­
suit over securities pay the lawyers' 
fees of the winner. This would be 
extremely intimidatthg to small, 
mj~dle-class investor~ - because 
company defendants ,could run up 
huge legal bills and a~ Investor who 
sued would risk bankruptcy if he or 
she lost. I 

Utah's securities dtrector, Mark 
Griffin, warned last reek against 

the loser-pay rule. He is the spokes­
man for all 50 state securities regu­
lators on the pending legislation. 

"If we make the courts the play­
ground for the very rich," Mr. Grif­
fin said - "that is, those who can 
afford to pay the expenses of the 
other party - we have profoundly 
changed our judicial system." 

Title I of H.R. 10, on tort suits, 
would also make losers pay the win­
ners' legal fees. That rule, used in 
England, has been a rallying cry for 
conservative tort reformers in this 
country. 

But now a powerful English voice 
has been raised against the English 
rule. The Economist, a conservative 
magazine skeptical of lawyers, 
urged in its Jan. 14 issue that Britain 
abandon the loser-pay rule. 

"Enormous numbers of mostly 
middle-class people" simply cannot 
use the courts, The Economist said, 
because they must pay for the other 
side's lawyers if they Jose. "For 
most people this means that they are 
risking financial ruin." 

Today in Britain, The Economist 
said, "only the very wealthy can 
afford the costs and risks of most 
litigation. This offends one of the 
most basic principles of a _free soci­
ety: equality before the law." 

Some proposals for reform of 
American tort law make good sense. 
One is to limit punitive damages. 
The Supreme Court has just agreed 
to review the award of $2 million to a 
man who bought a car without being 
told that its paint had been refin­
ished to correct a defect. Such ab­
surdities should not happen. 

But H.R. 10 sweeps far more 
broadly than what could be caJJed 
reform. As Mr. Griffin of Utah put it, 
in the name of stopping "frivolous 
lawsuits" it sees to it that " there are 
no lawsuits at all." 

The bill might well kill the suits 
filed on behalf of pension funds and 
other entities that hold Orange Coun­
ty, California, bonds - suits against 
Merrill Lynch, the firm that gave th~ 
county investment advice. Wall 
Street firms, not surprisingly, are 
among the enthusiastic supporters 
of H.R. 10. 

Accounting firms, too. Some had to 
pay heavy damages for their fail­
ures in the S.&L. scandal. Their polit­
ical action committees have given 
$4.4 million to Congressional candi­
dates in the last four years, and they 
are pressing for "reform." 

The effect of H.R. 10, and its real 
purpose, are to insulate the rich and 
powerful from being called to ac­
count at law. 0 

\I 
\\ 
' j 

' 

Th 
R 
D 

By 



P
H

O
TO

C
O

P
Y

 
P

R
E

S
E

R
V

A
TI

O
N

 

l 

7
fl

 
Il

l I 





MEDICAL MALPRACTICE TORT REFORM 
EXCLUDING ENTERPRISE LIABILI1Y 

This paper sets forth my reaction as a trial lawyer, based upon a limited review of 

materials, to the various proposals of medical malpractice tort reform. I have discussed the 

proposals primarily with Dr. Bob Berenson, chair of the malpractice working group, as well 

as Greg Lawler, and have reviewed the group's briefing memo, together with selected 

articles among the source materials for their conclusions. I met with Ira on May 20. 

The written analysis of issues, problems and proposals in the briefing memo is very 

well done and well-balanced, albeit short on practical experience from the viewpoint of trial 

practitioners. While I have made some political observations, obviously others are more 

informed and better qualified to assess the political realities of the various options. 

Malpractice premiums represent only 1 % or less of health care costs and less than 

5% of an individual physician's gross practice revenues. The cost of defensive medicine is 

impossible to determine; one independent study concludes it is less than 1 % of health care 

costs. I doubt the most optimistic proponents could support an estimate that the most 

stringent reforms will lower the costs of premiums and defensive medicine by more then 25-

35 %. Thus, your working group properly concludes that tort reform is not appropriately 

considered in the context of cost savings. 

Since there is an expectation of~ reform, however, the policy focus should be on 

what measures address the three recognized process problems: (1) a significant percentage 

of malpractice-injured persons do not pursue a claim or do not receive a remedy, (2) too 

many non-meritorious claims are filed, and (3) the litigation process is too slow and too 

expensive. 
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Two types of "tort reform" are usually debated - procedures which limit damages and 

procedures which have the effect of limiting access. As a policy matter the proposal should 

avoid "reforms" primarily designed to limit access of claimants with meritorious claims. 

1. AD,&. Studies indicate a significant percentage of patients injured by 

malpractice do not bring suit for reasons ADR may solve: traditional litigation is perceived 

as expensive, taking too long for resolution, or not justifiable for attorneys where the claim 

is of low dollar value. Addressing this need to increase access should increase the number 

of claims, thus likely increasing malpractice premiums, not reducing them, even assuming 

there is an indirect deterrent benefit of the effect of increased claims. The use of ADR 

could offset increased premiums somewhat though because it has lower costs than 

traditional litigation. 

In the context of medical malpractice, ADR is generally either arbitration, mediation, 

or, in limited circumstances, no-fault The group's recommendation is that the federal role 

is limited to mandating that Plans require/provide some form of ADR as a precondition to 

a medical malpractice lawsuit, within options allowable under individual state law, and to 

providing ADR models and pilot projects. State law prohibiting ADR as a precondition to 

suit (possibly only Missouri) is preempted. The trial lawyers' suggestion that mandatory 

ADR be mutually waiveable is reasonable. 

ADR has been underutilized under existing state laws. The managed care systems 

believe ADR is underutilized because of the trial lawyers' hope/threat to hit the jackpot 
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with a jury. Unless the parties are motivated to use mediation or arbitration and the 

claimants are enticed to accept the results, mandating its use adds a layer of bureaucracy 

and increases the cost of the claims process. The room for creativity is probably in the 

models to be developed, rather than in the initial legislation. The challenges are to level 

the playing field for the small claim-claimant and to entice the larger claim-claimant to 

utilize ADR. An example of a model providing incentives to accept the result of ADR 

would be one in which a successful claimant was entitled to recover reasonable attorneys 

fees but would forego noneconomic damages~ or accept caps on them. 

2. Certificate of Merit. Credible studies conclude that too many nonmeritorious 

claims are filed. Screening panels are not considered very successful. A tort reform enacted 

by a few states, including Illinois, is a requirement that as a prerequisite to filing a 

malpractice lawsuit the Plaintiff attach to the complaint a certificate of merit, either by 

counsel representing that he or she has obtained a written medical opinion opining that as 

to each defendant the claim has merit or the written opinion itself. As these opinions are 

a necessary element of proof in the trial, requiring them early puts little additional burden 

on the Plaintiff, but offers the possibility of weeding out frivolous claims before a provider's 

reputation is impugned and money is wasted on defense and discovery. Bob Fogel, whose 

home state has a similar requirement, reported that this was a reform which he thought trial 

lawyers would not strongly oppose. Some of the consumer groups also have expressed 

agreement with the concept of this reform. The fact that the medical interests do not seem 



- 4 -

to be pressing it may indicate that it is not considered to be a significant reform. [The 

Illinois State Medical Society, which provides malpractice insurance to its members, 

contends this requirement bas had a significant effect in reducing superfluous defendants, 

on the other band, a Kaiser senior counsel told me that this requirement is merely 

superficial and had not bad a very significant impact because any Plaintiff's lawyer can 

obtain any expert opinion as needed.) It is certainly worthy of debate but it will take a little 

longer to survey those with experience with this type requirement. 

3. Attorneys Fees. Providers have little legitimate interest in the issue of 

contingency attorneys fees since fees are paid from a claimant's recovery rather than tacked 

o~ thus there is no additional cost to a provider. The real interest of providers and their 

insurers is in limiting the profitability of malpractice claims so that attorneys are less 

encouraged to take them to suit. 

If this issue is instead approached on the policy of assuring more recovery dollars in 

the claimant's pocket, it must be determined whether this is considered worthy of federal 

preemption as a policy matter or a legislative strategy. If so, there are three reasonable 

approaches: 

(a) require all states to limit contingency attorneys fees to not more than 

an established cap, say 30% or the standard one-third; 

(b) require states without sliding scales to limit contingency fees to not 

more than an established cap; or 
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(c) require states to have awards of attorneys fees after judgment reviewed 

by the courts for reasonableness; alternatively the requirement that the parties may not 

contract for and the courts may not approve fees in excess of the lesser of an established 

cap, such as one-third, and existing state law. (The Kassebaum/Glickman proposal also 

suggests courts determine reasonable fees.) 

Options (b) and (c) recognize that 10 states already have sliding scale limits which 

may require fees ofless than one-third. Conversely, option (a) would allow higher fees than 

10 states currently allow. 

I found persuasive the argument against legislating sliding scale attorney fee limits 

because of the conflict it presents between attorney and client. 

Although it is more complex, I like option (c) for three reasons: (1) court review for 

reasonableness is a fair method of checking abuses; (2) the bar and consumers groups do 

not challenge the adequacy of a one-third contingency; (3) the freedom of states to impose 

more stringent fee limits is preserved. 

4. Collateral Sources. The rationale for this rule is to not permit a tortfeasor a 

free ride on the fruits of the prudence of the victim to obtain insurance or of government 

insurance. The opponents point out the additional burdens of subrogation on the system 

and the windfall to the plaintiff if subrogation is not pursued. Also, the plaintiffs attorney 

stands to receive a contingency fee computed on medical already recovered. 

There are two alternatives on the table: 
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(a) the working group's proposal to permit the introduction into evidence 

of any compensation paid to the claimant from collateral sources; and 

(b) alternatively, reduce damages by payment from collateral sources. (The 

Kassebaum/Glickman proposal ta1ces this route.) In theory, this is anti-deterrent. 

One 1986 study concludes the effect of such change in the rule is to reduce claim 

freQUency (not claim recovery) by 14%, and that alternative (a) is as effective as alternative 

(b) in reducing claim frequency. 

I recommend against invoking this modification. On its face it shifts the burden of 

the premium from the tortf easor to the victim. 

5. Punitive Dama2es. This is the one area where the effect of a tort reform 

which may not be too controversial is at cross purposes with the health care reform policy 

of improving quality of care. Because of the rarity of assessment of punitive damages 

against providers there may not be strong resistance to the elimination of or capping 

punitive damages {although some attorneys argue that in addition to the deterrent, the 

threat of punitive damages helps force a higher settlement). The elimination of punitive 

damages, however, is somewhat inconsistent with the theme of improving quality of care, 

including disciplining negligent providers by terminating them from plans, etc. Alternatives 

would be to cap punitive damages at a significant but not bankrupting sum, e.g. $500,000, 

or to limit them to an amount equal to compensatory {the Kassebaum/Glickman proposal) 

or a multiple thereof. 
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6. Dama2e Caps. 

(a) Economic damages. Eight states have limits on total damages. The 

working group proposes to prohibit limits on economic damages. This would be well 

received by trial lawyers and is consistent with a right of full recovery of medical costs and 

loss of wages caused by malpractice. But for consistency, preemption should depend on the 

position taken on noneconomic damages. 

(b) Noneconomic damages. There is some evidence that the establishment 

of caps can reduce malpractice premiums although even this conclusion is debated. 

An AMA study concludes as of 1991 physicians paid an average of $14,900 in 

premiums, representing 4.2% of average practice revenues. There may be a legitimate 

concern that higher premiums for high risk specialties, e.g., obstetrics, have limited the 

numbers of such specialists and thus access. In my view, applying caps to address these 

limited though potentially serious problems is overkill. There is a need for creative reforms 

to deal with the risks and concurrent high malpractice insurance for obstetrics, surgery and 

anesthesiology but the approach should not be caps which would also limit the rights of 

victims of malpractice by G.P.s or by pediatricians whose premiums are one-half the national 

average. 

The working group recommends an establishment of caps on noneconomic damages 

at a range of $1 to 2 million tied to a schedule based on the severity and duration of injury, 

grounded on historical awards. I do not think this is workable, aside from political 
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considerations. Mike Lux recommends against a cap on damages but suggests instead a 

sliding scale on a contingency fee limitation. 

You are well acquainted with the arguments of whether caps on damages can survive 

a battle on the Hill between doctors who are emotionally entrenched and lawyers who fear 

that caps will be a beachhead in products liability reform. H you conclude that some 

measure of caps must be included in the package because the other reforms are insufficient 

to engender provider support, there are at least four other options of varying degree of 

federal involvement: 

(1) Preempt state laws which prohibit caps on noneconomic damages 

but do not require establishment of caps. This would generate limited debate in at least 

those five states which had enacted caps then stricken as unconstitutional. Currently 22 

states have enacted caps; but five states have ruled the caps unconstitutional. 

(2) Require states to impose a limit or limits on noneconomic 

damages, require that limits be indexed for inflation or revised periodically, but leave to the 

state the amount of the limits. The policy statement should assert that in the imposition of 

a limit each state should balance: (1) the need for accuracy, consistency and predictability 

in verdicts to send effective deterrent signals, improve confidence in the process, encourage 

settlement and provide stability in malpractice insurance underwriting, and (2) the citizen's 

right to full compensation for loss. 

This should be significantly less palatable to the trial lawyers because it would insure 

some legislation in the 33 states without caps and would require them to fight to push the 
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caps upward. By the same token, it allows each state to arrive at its independent policy 

decision in balancing these competing interests. This approach acknowledges the wide 

geographical variation of malpractice costs and of claims per physician. In 1991 the mean 

malpractice premiums per self-employed physician ranged from $10,600 in West South 

Central (Arkansas, Louisian~ Oklahom~ Texas) to $19,700 in the Middle Atlantic (New 

York, New Jersey, Pennsylvania). In 1991 there were 4.8 claims per 100 physicians in New 

England whereas there were 12.1 claims in the West South Central region. 

(3) Require states to establish caps on noneconomic damages within 

a range, e.g., $250,000 to $750,000. (The Kassebaum/Glickman proposal sets the cap at 

$250,000 with no range.) The $250,000 cap passed in California in 1975, adjusted for 

inflation is worth less than $100,000 today. I am unaware whether the insurers believe that 

a "high" cap saves little or no premium. Some insurers argue against "high" caps on the 

theory the jury will consider the caps as a target instead of a ceiling. 

As a policy matter, given the small percentage of health care costs involved, caps on 

noneconomic compensatory damages are not justified. In any event, given the wide 

variation of malpractice costs from state to state, a federal standard is not justifiable. 

7. Eliminate Joint Liability for Noneconomic Dama2es. 

Twenty-six states have modified the Rule of Joint Liability among tortfeasors, either 

eliminating the doctrine or restricting its application to defendant's whose negligence 



exceeds some threshold, e.g., 50%, 25%, etc. Five additional states apply such modified 

rule to noneconomic damages only. 

The working group did not seriously consider eliminating joint liability because of the 

focus on enterprise liability which should have severely limited the prospect of joint liability. 

Several of the pending proposals eliminate joint liability for noneconomic damages, as does 

Senator Rockefeller's Product Liability Fairness Act. Presumably the policy distinction is 

that while the public has an interest in assuring a victim's economic loss is covered, with 

respect to noneconomic loss the interest in fairness as between tortfeasors prevails. If there 

must be reform on the issue of noneconomic damages, I recommend this change rather than 

caps. 

8. Misce11aneous. 

(a) There is a suggestion that health reform establish a uniform statute of 

limitations. The Kassebaum/Glickman proposal includes a 2/4 year limitation. (Similar to 

the 1/3 year federal securities fraud scheme). The differences between the limitations of 

individual states and the minimal advancement toward the goals of health reform which such 

an effort would make, however, are not significant enough to warrant preemption. But if 

there is a need to have a laundry list of reforms, this is an easy one to add. 

(b) Elimination of rul damnum clauses to complaints. This lessens the 

damage of publicity of complaints. Likewise, this could be added to a laundry list. 



(c) There has been a proposal to permit periodic payment of judgments 

(for economic loss) under the Uniform Act. There is so much confusion about the 

operation of this Act, however, making it mandatory hardly seems worth the debate; making 

it optional isn't worth the effort. 
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The denial of a consumer's right to legal advice for the ADR 
proceas demands that the consumer be represented by some type of 
ombudsman. All the explanatory pamphlets in the world cannot 
soothe, calm, or reassure an injured or traumatized individual. 
Whether the claim relates to the wrongful death o f a parent or 
child or relates to a catastrophic injury (brain damage or loss 
of limb use), the consumer will not be in a state of mind to 
rationally proceed alone through All:£ ADR process. 

With respect to "minor" claims, you will find a tremendous 
influx of good and bad claims; true malpractice and bad 
results/risks of the procedure. The screening process will be 
incredibly voluminous and time consuming. 

For example, if Chicago had 8 health care alliances, the a 
million citizens will result in 1,000,000 per alliance. If only 
1% attempted to make claims per year that would amount to 10,000. 
The review board and consumer advocata would be overwhelmed. 
There will be paperwork, computers, forms, files, staff -- i n 
other words, a shift or overwhelming paperwork and bureaucracy 
from today's excesses to tomorrow's ADR system. No savings will 
be realized. 

One must weigh the possible goals of expedited resolution of 
claims by pre-suit and pre-attorney ADR with the probable 
increased volume of claims without the benefit of att orney 
screening or gui dance through the ADR system. It may be possible 
to involve attorneys in an abbreviated ADR process at a reduced 
fee (e.g . , 25t). 

Additionally, one must remember that t he r e i s absolutel y no 
incentive for physicians to accede to an early settlement even 
through pre-suit ADR . Every settlement or verdict is required to 

8 t> :80 LL-!;0-8!;!;1 
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be reported to state and federal agencies. The physici an is 
concerned about her/his record and presently refuses to settle 
claims because of an extremely high success rate of defense 
verdicts (probably 80-90, nationally). Thus, the incentive is to 
defend most claims to verdict to avoid reporting. FUrthermora, 
the insurance industry generally finds a benefi t by holding onto 
its reserved funds for as long as possible. 

Consideration should be given to excusing the reporting 
requirement for claims settled pre-suit through the ADR program. 
If, however, any physician has more than 3 (or 4 or 5) pra-auit 
ADR settlements, then a reporting requirement could be triggered 
retroactive to the tirst such settlement. The delay in reporting 
to official agencies, however, should not prevent record-keeping 
for any torm of "consumer report cards". 

Finally, the volume ot claimants, claim evaluation process 
and attempted claim resolution wil l create a backlog threatening 
the expiration of statutes ot limitation for filing law&uits. If 
the Statute of Limitations is tolled or extended during the ADR 
process, such delay could result in various poat-auit problems 
including faded memories, delay in recovery of damages, and the 
hardships such delays can cause, etc. 

The foregoing represent a brief review of potential problems 
in a pre-suit ADR program. In swnmary: 

high volume of claimants; 
bureaucracy and paperwork; 
inadequate screening and guidance of claimants; 
disincentives to ADR claim resolution; 
delay in recovery, staleness of evidence, :statute of 
limitations problems. 

I would be pleased to discuss these and other concerns 
further and to participate in any efforts to develop a viable ADR 
program. 

Very truly yours, 

I.~ I I 
Ro~ert . Fogel 

LOGS 9£G Gtc t 
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The denial ot a consumer's right to legal advice for the ADR 
process demands that the consumer be represented by some type of 
ombudsman. All the explanatory pamphlets in the world cannot 
soothe, calm, or reassure an injured or traumatized individual. 
Whether the claim relates to the wrongful death of a parent or 
child or relates to a catastrophic injury (brain damage or loss 
of limb use), the conswner will not be in a state of mind to 
rationally proceed alone through~ ADR process. 

With respect to "minor" claims, you will find a tremendous 
influx of good and bad claims~ true malpractice and bad 
results/risks of the procedure. The screening process wil l be 
incredibly voluminous and time consuming. 

For example, if Chicago had 8 health care alliances, the 8 
million citizens will result in 1,000,000 per alliance . If only 
lt attempted to make claims per year that would amount to 10,000. 
The review board and consumer advocate would be overwhelmed. 
There will be paperwork, computers, form~, files, staff - - in 
other words, a ahift of overwhelming paperwork and bureaucracy 
from today's excesses to tonorrow's ADR system . No savings will 
be realized. 

One must weigh the possible goals of expedited resolution of 
claims by pre-suit and pre-attorney ADR with the probable 
increased volume of claims without the benefit of attorney 
screening or guidance through the AOR system. It may be pos~ible 
to involve attorneys in an abbreviated AOR process at a reduced 
fee (e . g., 25%). 

Additionally, one must remember that there is absolutely no 
incentive tor physicians to accede to an early settlement even 
through pre-suit ADR. Every settlement or verdict is required to 

i. oc:s 9CZ c!tE t St: 80 Ll-60-C66t 
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Alternative Dispute Resolution 
1. The preferred mechanisn is non-binding mediation usi ng 
outside, i~partial mediators . 

2. The injured person must have an absolute right to be 
represented at AOR by an attorney of his or her choice . 

J. There should be no penalty for the failure ot the claimant 
to agree to resolva the dispute at ADR and there should be no 
penalty of any nature if, at trial, i t turns out that the offer 
at ADR was reasonable. 

4. The claimant must have the right to obtain a l l necessary 
records prior to the mediation. 

s. There should be no absolute requirement that evidence be put 
on during ADR, particularly expert ta5tirnony; such a requirement 
would graatly increase litigation expense it the disputQ is not 
resolved at ADR. 

6. There should be safeguards against the statute of 
limitations running during the ADR process , particularly when the 
injured person chooses not to be represented by counsel. 

7. RecoIIU'llendations or otters made during the ADR process 
should not ba admissible in evidence at the subsequent trial ot a 
matter not resolved at ADR. 

8. Attached is a paper by Gerald L. Montroy setting forth many 
ct the pittalls ot alternative dispute resolution mechanisms. In 
addition to the pitfalls pointed out in tha Montroy paper, any 
mechanism which denies the injured person the right to an 
attorney ot his or her choice for the ADR process and which , for 
example, appoints a consumer advocate for the injured person puts 
the injured parson at a serious disadvantage in the process and 
most likely will add tremendous cost to the overall system. 
currently, when an injured person sees an attorney for a 
potential medical malpractice claim, the attorney obtains records 
relating to the occurrence, obtains relevant prior medical 
records and retains consultants to review those records to 
determine whether there is a potentially meritorious and winnable 
case. The attorney's training and experience , in evaluating the 
potential for winning a case at trial and the potential damages , 
is crucial to the adequate representation of an injured victim of 
medical malpractice and is critical in order to advise the 
injured person whether or not a settlement ofter is reasonable 
and whether or not it ought to be accepted. In addition, the 
attorney must deal with probata and estate issues relating to 
claims by family members of deceased victims , represent 
individuals who are not legally competent and work through 
complex questions involving division of settlement proceeds 
between those entitled to recover for t he inj ury or death of an 
individual. It is respectfully submi tted that t his cannot be 

.lOZS 982 2 18 1 
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done by a consumer advocate who may 
workings of a bureaucratic process 
representation of injured victims and 
claims. 

have been trained in the 
but not in the proper 

proper evaluation of such 

Such a system would surely lead to an increased number of 
claims being filed, less recovery to deserving claimants and 
would substantially increase the cost of the overall system. If 
a health care alliance in a state like Illinois had one mill i on 
members and it just one percent bring claims each year because of 
perceived bad results, that alliance's AOR mechanism will have 
to deal with ten thousand claims each year, resulting in 
unnecessary bureaucracy with tremendous cost to the system. 
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AI!PffBYM'IYI' QISiO\'B Bl$0LQ'J!IQI ECDBISJ§ 
ARD PRO',CBC',l'IlN RIGlrrS 0!' !BB YIGTIMfi OP ~ICE 

BY 

GKRALD r,. ~yl 

In an attempt to provide early settlement of disputes, 
media.tion and arbitration, al.ta.native cU.spute resolution systams 
can aeverelf limit victim's rights, increase substantially the 
cost of litigation and proride i..nadequate compesation for the 
victims of medical or hospital malpractice. Alternatively, it 
means a.re used to protect victim's rights and remedies, ea.rly and 
just settlements of malpractice 1.e.wsoits ca.n be effected. through 
ADll • .l. DuPage County, IL model has provided early settlement 
with substantial sa~lngs to both plaintiff and defend~t. 

r, PrrP,L!§ OP YcmPTIY§ DXRQ':Q RBSOLO!!:IOB HB'?@JtSJJS 

l, 'VtJLNERABII,I'l'Y OF . !At:'PRAC'UCB UCTIMS AND FAKtt,IBS OP 
lfALPRACTICB VICTIMS. 

Famill@s who a.re vL::tims of medical neglig6]1(:e a.re . 
ub:aordinarily vulnerable to early offers of settlement, 
mediation a.nd arbitration. Th• family ha.:s suffered a.!sul:>stantial 
loea throagb death or disability. There are frequently . 
o.11tronomio&l. JMdi.eal and hospita1 bills. 'iihei:t a bread winner is 
disabled., frequently financial worries abound. In addition, the 
tragic.loss is frequently at ·tbe bands of a trc..sted femil.I. 
pbysician or phy•ieia.zt spec.ia.l.i.at to whom tha family phys eian 
bA2I re.ferred the patient.. In•~& i.xurtances, the phyaician has 
usu.red. tbe ehoc:ked and aggrieved family he did everyt:.hi.ng he 
could to save the patient from loss of life or lillb. : 

Sometimes month• or even a. year Jt!,S&es after the:personal 
tragedy of malpractice before the family can. sort out the 
oo.n.flicts of trust· and loss to decide whether or not to saek : 
l•CJ&l cOUDS•l who b&.9 the resourc:as to obta..i.n an indat,endent · • : 
11tad.ica.l review of tha ca..se. Alte:rna.Uvel:y, if the in1ured parson ; 
or hia famil:y u pressured withont leqal counaal to sign a 1 
bind.ini contract, tl&• eompensatlon ia often i..nadequate to · 
oompenaate the victim for his injuries. 

1Partner in the lo.w firm of Cau, Korein, Tillery, !Cuni.D, 
Montroy~ Glass, East st. Lou.a and Belleville, IL. J.D. 1973 
uni.versity of Illinois; meJDMr of .Board of Managers, ~986-1993; 
Co-Cb•1rmen o'f. the Medi.cal Negligence C4:wmittee of th~ Illinois 
i'ri&l Lawyers Association 1992-pruent. 
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The victim in a. malpractice case, if mirapre••nt~ by 
counael, he.a no advocate to a..ssi~ him or be.r in evaluating his 
claim to assure he or she obtains adequate compensation. 

Tb.us, it is .~ve tbat in any Jne(Hation or arbitration 
wherein tha net.ha. is not :represeated by an attorney 1 : the family 
bu a full. two years, without penn)ty, to set as:i.ta th.a · 
sattlaman.t. 

2. m COSTS OP LITIGIT10N cp BB SIGNl:PICAllTLY INCR§ASBD 
TBROPGB m DUPLICM'ION OF BXPBR'f WJIN!$S TESTIMONY. 

Expert witnesses a.re needed to establish liability and prO"te · 
damages. In most cases, the attorney rapresenting the victim of 
ma.l.pra.otice cannot determine liability and th• nature ·and extent 
of th• in.juries without couferring with expert witnes~6s. 

'?ha serious obstetrical malp~acilce case involves one or 
more obstetrician, a neonatologist, a pediatric uenrologist, a 
physical rehabilitation physician, an obstetrical nur~e! and an 
economist. The obstetrician reviews the case to detel:'ml..ne 

. 
' . 

whether or not there were deviations from. standard of ' care. The · 
1 neonatologist testi.f.ies a.e to the time when the injury occurred. · 

Th• pediatric neurologist da~e:nnioes the natm:e and extent of the 
injury resultinq fx:om the DIAlpractiee. lfbe physica.I: ; 
rehabilitation pb¥■ician determines the extent of tu~e oare . 
needed. The obstetrical nurse speaks to hospital ll~llity. The : 
eoouomi.at · i.xldic:a.tes the ii)reaent cash value of economic loss. , 
Bxpe.rt: phy•ician witnesses cberge between $250 and $S00 par hour . l 
for their reviews. Nurses and economist. charge $100: to $200 pey; , 
hour for their reviews. \ : 

Typically, the defen.s• counsel will have expert witn6a&•• in j 
the saJRe areas of medicine, nursing and an economist i,ho w41 . i 
rwiew and testify. As the defena• counsel has an opportuuJ.:ty t(? ; 
-teat the opillions of plaintiff's u:perts, plaintiff's: counsel. has · 
an opportunity to test the opinions of defense u.,e.rt,. 

Th• cost of expert witnes&es in the diceoyery pb~e of a 
medical malpraetiee case is-typically SOI of the cost' ot the 
ezpe.rt wi tnes•es coming to Court aDd testifying at tr;al. While 
attorneys for th• parties go to the offices of the various expert ! 
witneeeaa to obtain their deposition testimony, at th• time ot · 
trial the expert witness ma.st leave his or her work pla.ee and 
travel to the Court Elouaa for teetllDony. 

2 
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In the event of an a.ltarnative dispute resolution mechanism 
involving liv• testimony from expert witnesses, the cost of the 
duplication of the expert witn&sees before an arbitrator or panel 
of arbitrators will increase tb• expenses of lltigatiQn by sot. 
Increasing the cost further through d.npllcatlon ·of expert witness 
teatimony can make prohibitive the cost of lltigation; in medical 
negligence eases. 

I 

. It i• thus illlporta.nt that in any alternative dispute 
resolution llle(!b•niSJD there be no duplication of •,:pert witness ustiJDo~. . 

3, THE VICTIM OP H&LPRACTICB CAN BB lJPHI·I!BD AS A RESULT 
9l TQ leI:'J'ISJPW1'IYB PISPffl R!SOimIQN tJBCJWfISM. 

~be jury is instructed that .it is th• judge of fact. It 
chooaes to be.liava or disbelieve the part.ies and the ~ert 
wi.tn••••• as the parties and expert witnessea ar• tested by the 
cros•-examiu~tion of opposing counsel. PUrtheDK>re, ~ 
.ma.lpraot.ic• ca••• the jnry is instructed that substandard care as 
wall as proximate causation can be. de~e:cmined only by:upert 
witness testimony. '. 

If the result of a ma..lpract.ice mediation or deliberation is 
i.ntrodnced into evidence, the jury does not have the opportunity 
of weighing the ci;ed.i.bilit:y of the witnesses. Be or ~be may be 
persuaded that the arbitrator or panal. of a.J:bitrators :have 
superior knowledge and/or abilities to judge whether or not 
medicu negligence OCCtl.1::t"ed resulting in the iujuries!claimed. 
Admission into evidenca of the -Findings or decisions 9f the .. , 
arbitrator or panel of arbitrators -create• an add.itio~ hurdle · : 
which the victim. must overcome. FurtheJ:JDOre, the vietiln.'s common : 
law rights and remedies are lilnited through the admission into 
evidence of theae findings. : 

. ' 
It ia tJma impexa.tive that tha victbt of aalpPICiloa be 

pen•J :l::rc in 110 vnner as a :resul.t of an a.lte:rnat:.ive ~sputa 
resoltrt.ion. 

f. ,ll4'XRlQ.TIVB Dl:SPOTB RBSQLtJTIOllS W ',I'PART :rp 
EBffli!HPT PROCBss, 

Attorney• in 'Illinois inclwling the author who rega.larly 
repre•ent victims of malpractice find t.ba.t ui to 50~ 9£ their 
cases are s&ttled within the fi.J:Bt · ·yea:i: · of £iling S11.i.t . 
Alternative disp~te resolution syst~ can thwart the~e eariy 
settlements. 

3 
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In Illinois, the Illinois State Medical Inte.r-Insura.nc~ ,Y 
Exchange, tbe physicia.n owned insurance co~ whieh~insures %01 
of the physicians in the State, follows a. p cule.r procedure 
after a suit is filed which freq;t1ently results in early 
aettlemant. Th• company, through the claims a.qent, obtains the 
medical and. bo11pital records and 8endfl the.se records for a 
oonfi.dentia.l review by ph:9sicians in the sa:me sp&eialty who are , 
unknown to both the defandant and victim. The results of these 
confidential review1J are present~ to a Physician RAview 
Comzd.tt•• (PRC) on a monthly basis. The PRC decides whether or 
not the lawsuit is meritoriows. If the lawsuit is deemed 
meritoriou..e by the PRC, the PRC recommends the cla.ilns ' agent seek ' 
settl~t. The claims agent thereupon seeks consent ·of the 
defendant physician. If he consents, an immediate settlement is 
attempted. If the defendant physician r.efasQs,. he argues his 
case before the PRC . If tha PRC again votes to accep~ a. 
settl~ut posture, the ·cla.i.ms a.gent will ~ek settl~ent. 

'l'he claims agent keeps records o:f aettlements and. jw:y 
verc:1.icta in the st.ate. Preqnently, before extra.ordinary expense~ 
a.re incurred by the victim for expert witness deposition&, the 
lawsuit is settled. In !Dally o:f these cases since the victim of 
ma.l..practice ■aves $25,000 to $50,000 in expena4ls, he or she 
th.rough the attorI1e7 will settle the case for .51 lee• ' tha.n he 
might get if h• w•nt t:o trial.. There i..s a. early settlement for 
:the victim and a. financi..a.1 sa"?lng• .for the ilwciranca company not 
ouly i.n settlement bt1t in defense and expert witness cost~. 

~e great danger of altel:ll&t..i~• dispute resolution 
mech.ani.am .ia that un1. .. s earefully crafted the insu.r~ce company 
would h. fooli•h to seek ~ly ••ttlemen.t. 1'h• in~~ eompany 
will. wa.i.t until after the al.tex:native disputa rasolution . 
m.ahaniam hu been exhausted before reviewing the ease 
inte.ually. As a. rasult, the victim :must wait a. longer period of 
time for compeuea.tion and the plaintiff!s discovery costs ha,,• 
increased as have defense costs. , 

CNJ or,p IQRLY #t•"I ·HIDT Of PPICII: MII,?BlaCTICB '.PI BS 

rn fashioning an alteruativa dispute resolntion ~hanism : 
that work.a, it m:nst be Ullderstood that victims of malprActice a.n?, i 
their attorneys have not~:! to gain through a delayed ' ; 
aottlement, trial, or ap • l!bl:pert witness fees are : 
extra.ordinarily high when nalpra.cti.ee e~es i'O to trial. Appeals : 
•ubata.nt.ially dol4y tbe vieti.m obtaining a.dega.ate compensation . . 
Oefense attorneys who bill by the hour ge.in if settlement is late : 
or the case Ls tried and appealed. lusura:ace companies ' 
frequently do not have internal :reviews which. speed up 
sattlemant . 
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There are two ways known to this a.uthor in which disputes 
can be resolved early ~a.ving money to the i.Iisurance company and 
vietim. alike: 

1. Insurance companies and large eorpora.t• health care 
p.oviders shon.ld be r9qn.ired. to intarnal.ly review tha :m.aJ.pra.ct.ice 
la.wsuit •hortly a£ter the case has bNil filed. Using :the D1odel 
of Illinois State Medical Inter-Itl.Stlrance Exchange, tbe insuranc::~ · 
aompany or health c:a.ra E>rovider, through its risk ?Mna.gu, should : 
be requir&d to obtain e. confidential review- by ph:yaicians unlc:no'llt-n · 
to defendant and victim. The results of these confidential 
interviews shonld be preseiited to a Physician Review Committae 
wbo ha.$ an iut§kest in h0Jdina down the gosts of litigatiop. . 
This Physician Review Committe.e should then decide wh•thar or not 
a settlement shonld be sought. Contr&ry to tha Illinois plu, 
however, the defendant physician should not be able to black ball 
the Physician Review Co?mllittee deillerations. If the .Fhysieian 
Review C'ommittee agr•~ the ease shonld be aettled, the cla.ims 
agent or risk manager should then through a pre-tria.1 :hearing 
attempt settlement. At the pre-trlA,l bea:d.Jlg held within one 
yeu of the filing of the lawsuit, the judge should reguil::e the 
claims agent or ruk manager and the victhl be present. with the 
attoruey reprEuJen.tinq the plaintiff and de:fendant. When the 
parties a.re brought together for the settlement eonferM.ce,. they 
can with judicial go.idance attempt settlement. If no ' settlemQllt 
la x:each~, the case can be a•t for trial. 

' . 
2. An alternative 1:o the internal review is an Alt~ativ• ; 

Dispute Resolution System used for a brief time in DuPage County; 
Illinoia. 

trnder the Do.Page County Plan iD which th• a'1thor 1 
represent:ed the victim, the judge who wa.s to hear the 

I 
case called ; 

the attorneys and their clieuts together within a faw ; days ot the : 
begi uni o~ of the medical ma.l.pract.lce trial. Tha judge then . 
appointed a plaintiff's attorney and a defanse a.ttorney, both 
acqaainted with medical malpracti.ce ca.es, to sit wi:t~ the judge · i 
in arbitration. Both plaintiff's attorney and clef ens• attorn.•y . : 
were allotted a thirty minute sta.+-M1en~ of their evid•ne• on both ' 
liability and dalDages. Tberaatter, a fifteen minute *ebuttal was 
granted both sides. : 

The panei of attorneys and the judg• then d~ided 
independent of eaeb other whether or not tho plai.nti.:ft would 
prevail.. If 1U:1Y of the consulting attorn:I: or judge .decided the 
ila.lntiff would be successful, the consul g attorueys and the 
judge, independent of each other, pxovided their op~on as to 
thee.mount of verdict a jtu;y would award. 

5 
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Once the trial judge had reviewed the results of the 
dalihera.tione by the consulting a.ttorneya along with lier own 
deliberation, she announced to the attorneys and their clients 
the decisions on liability. Thereupon, the judge gave the 
pa.rtiea the independent opiDJ.on• of tho three consul.tints as to 
the amount of the verdict. : 

Next the trial :iudse ordered the plainti~f'~ ~ttorn•y• 
and det•nse attorney to consult with their respective ·pa.rti~s and 
then with each other in an attempt to settle the~•; TWo hours 
later, the judge met with the attorneys to dete:nntn~ whether or 
not the negotiations were auccuaful. : 

In the case in which the a.t1thor re.presentod!the 
plaintiff, the judge and th• two consulting attorneys ,a.11 
decided plaintiff'• attorney would be succese!u1 a.t trial. One 
of the consu.lti.ug atto::uaya opi.ued the verdict would l?a $500,000._ 
Another consul.ting a.t.torney opined the verdict wonld :be .' 
$1,300,000. The judge opiDed tllo ve~dict would be $1,000,000. 
After two hours of delibera.tion between plaintiff'a attorn•y and 
defense ·attorney, the cue wa.s settl.~ for $850,000. '. Through the 
one day alternative dispute ruol.ution mech•Xljtmi1 a. t~o week 
trial was averted and substantial iJ&vinga W6r& effected in 
attorney's fees and expert wi.tnN• cost.a by de£ez.ae counsal. 
Pla.i.J1~iff saved S'Ubstantial JD0niea because he did not :bave to 
have expert witnessu fly to the Chicago, IL area in order to 
testify. Plaintiff also avoided. an appeal... l 

b Alternative Dispute Reso1ution KeehaniPlQ can ~ 
auccessfu.l in obtaining ea.ly settl~ent through mediatiou if it .. 
:i■ carefully crafted so that thera a.re no penalties if a party 
does not accept the mediation, the victilll of malpractice ia not 
deprived of atto.i:nay representation., and if further c~ats are no~ 
incw:xed in an attempt to save time and 110ney. : ·. 

Mandating · an early ~ review by the insurance company or 
heal.th care provider a.lotig-~th £01.lowing the DuPage County, IL 
Plan for Alternative Disp'a.te lleaolution caJJ. effect an ~.arly 
re11olut.ion of. malpractice disptxt.s savinCJ both the 1n,urance 
company or health care provider and· the victim expenses of 
litigation. 
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Certificate ot Merit 

We believe that the Clinton Administration has already seen 
and eva luated the Illinoi s model tor the certificate of meri t 
which is an excellent model. 

Any requirement !or a certificate o f merit should provid e 
the following: 

A. That the plaintiff's attorney submit an affidavit 
attaching a report or aff i davit from a medical 
specialist wheri the identity of that seecialist may be 
kept anonV1T1ous. if so desired. 

B. That at trial, plaintiff's proof i s not limited to the 
criticisms contained in the report or affidavit of the 
medical specialist. The plaintiff must be free to 
expand his or her claims based on infornation 
discovered through depositions and other discovery 
conducted after the certificate of merit is filed. 

c. There must be provisions for an e xtension of time to 
fi l e the certificate of meri t where the statute of 
limitations runs and there has not been time to obtain 
the physician 1 s report or where the injured person 
and his or her lawyer have bean thwarted in their 
attempts to obtain medical records from potential 
defendants. 

o. It should not ba a requirement that tha physician 
signing the report or affidavit be ot the exact same 
specialty as the potential defendant. It should be 
sutticient i! tha physician or other heal th care 
provider is ot the same school of medicine and, if not 
in the same speci alty, is knowledgeable in the areas of 
medicine involved, familiar with the standard of car e 
and is otherwise competent to render the opinion. 
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Practice Guidelines 

The proposal as it exist~, while vague, clearly is fraught 
with serious potenti al problems . Thora is; a great danger that 
practice guidelines will bQ usod as a weapon in defending 
lawsuits rather than a method to improve medical care and lower 
health care costs. If at all poss i ble , practice guidelines 
should be elimi nated from the plan . 

Problems are as follows: 

l. A practice guidelina by its nature will h ave to k>e 
general and can not possibly cover all clinical 
situations. There is a danger that the general 
guidelines will be substituted for specitic standard of 
care requirements, i.e. it a doctor complies with the 
general guidelines, that compliance wil l be a complete 
defense, even if a specific standard of care (not 
covered by the general guidelines) , applicable under 
the existing circumstances, was viol ated. 

2. Practice 9uidelines will not eliminate allegedly 
unnecessary tests performed in thQ practice of 
"defensive medicine». At trial, the parties will 
argue, probably using expart testimony, that a specific 
guideline was or was not applicable under the 
circumstances and tacts of that caae. This seems 
unavoidable since it would ba irnpo~s;ible for every 
conceivable situation to be covered by practice 
guidelines . An additional trial issue will be created 
and battled over by tho experts. If physicians truly 
do order unnecessary teats motivated by the fear of 
potential medieal malpractice claims, such a fear will 
not be eliminated by practice guidelines. 

3. The concept o! practice guidelines raises complex 
issues with respect to who creates the guidelines, 
overlapping specialties, and how the guidelines will be 
updated in a timely fashion to keep up with t h e 
changing standard of care as the standard evolves 
through new technology and new medical understanding 
based on medical research and experience and 
disseninated through the publication ot medical 
literature. The concept of a rather stat i c 
codification of guidelines in a profession where 
available technology and knowledge changes and is made 
available on a daily basis is frightening. A. physician 
may be rnore motivated to stay current in practice 
guidelines than in the available literature or 
knowledge of the profession or spec i alty. 

4. See the enclosed paper by Ellenberger and Montroy . 
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If practice guidelines become a part ot the plan then we 
should argue that if the guidelines cover the specific factual 
circumstances of a case and the physician offers evidence of 
co111pliance with those guidelines, there should be a rebuttable 
presumption that the physician has complied with the standard of 
care (as long as the guideline represents the specific and not 
just the general standard of care). Similarly, if the plaintiff 
estaolishes a deviation trom the guidelines , there should be a 
rebuttabla presumption that the physician deviated from the 
applicable standard of care . 
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STANDARDS BASHO ON PRACTICE GUIDELINES WJI·I1 PROMOTE 
§Ol3S'l'AN'l'IAI, SQ'BSTANDARD HBH:TB CME AND ~ 

PROVID! A LBGAL D!.mSB FOR MEDIC.U. IGLPRACT;J'.CB 

BY 

DIAN! M. ELLENBBRG!R, MS , RN1 

and 
GBRAL.D L.. !!ON'?ROY2 

Biatoric::ally, guidel inas for patient care have been watered : 
down. alld ha~• been rendered ineffective u a.n a.ttamp~ to prot~t · 
physicians from substandard medical ea.re. Giving a. ihealth c ar• '. 
provider an absolute defense i.f h.iJS professional ; conduct or : 
treatment complies with appropriate practice guidelines will 
likewise result in poor patient ca.re and lack of co.,nsaUon for 
victims of medioa.l negligence. ; 

In 1983 Gn,ide1 i pe,s f or Per:i.nat:a..1 Ca.re, aut hored j~intly by thf!l . 
American Academy of Ped.i.atrio• and the :lmarican i Collec;e of . 
Obstetrics and Gynecologist (1COG), stated, "co11thuOU$S electronic , 
monitoring should be used for patient.. identified as ' high-ri.sk. ~ . 
In a. joint sta.t.elllent issued by .A.COG a.iid the Nurs•s h~ooifltion of : 
American College of Ob•tetrics and Gynecologi.•t• (;NAACOG, now . 
AWHONN} in Jannary, 1985, electronic :mouitoring of th• f•t..a.l heart . 
was an .important t~ol in atteinins the goal of L:i.sa.ring optiJna.l : 
maternal fetal outcome. ·' 

Ii) 00 2 

f 
As a result of the 1983 Gg.idtl,iny physicians and hospital.• 1 

were p2:avided. a. better method of S1U:Ve7ing fatal. h¥1th in th~ i 

critical period hnnedlat~y prior to birth. Physician~ and nurses ; 
became aware of fetal. distress earlier and int.z-venad to eh&nga ; 
ma.t.arna.1 po~itiou anci oxyg~ate the mother aloiig with .xpeditii,.g : 
deliv~, occ:a.siona.lly by pe.rfo~g- Cesaraa.n Seat.ion• ;:esul ting in : 
improved fetal outcome, particularly in high ri•k sitj.ations. ; 

l?he .Gu.id.eliD"lS for Perinatal Ca.re thu.a ~ istanda.rd ~ '. 
high-risk obstetrics. rnterna.1 or external electrode monitoring ; 
wi.th. continuous elec:t.roD.ic printout iD bos~it.a.1.a : becem• the : 
~tandard of ca.r& for sa.fe deliveries in high-risk : obstet.ri.cs • , 

. . ' 
1 MS in Peri.natal ~ursing, Univers ity of Colorado,'. 1977, naxse ; 

oon.aulta.nt to the la.w f.i.J:m. of Ca.x:r, X:oraiJ:I., Tillexy, Kuni.n, Montroy ; 
& Glass·. : · · 

2 Partner iD tb.e law fiI:m of Carr, ~orein, Tili•ey, Kunin, 
Montroy & Gla.••, :Ba.st St. Loda and Belleville, J:L, .1.D. 1973 
University of I:ll.inoisJ member of Board of Kan.agers, 1986 -
p1:e11~t, Co- Ch.e.irman of the Medical Ncsligenoo Committee of t.he 
Illinoia Trial •Lawye.rs A.ssociAtion 1992 - preaent. 
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Physicians and hot.pita.ls who fa.iled to follow the 1983 gu.ideline5 . 
when the obet.etrica.l patient was high-risk and the fetus was : 
injured u a result of inadequate monitoring were suoce~sfully sued . 
for medical ~egligence. · 

However as a result of physicians and hospitals b~iug held to ; 
the standards promul.g~ted by the American College of P~a.trics and · 
t.be American College of Obstetrics and Gytlecolosis~ in medica l . 
negllg•noe law su.ite, th• atandards were c:ha.llged in tbe 1988 · 
edition of Gui4tline1 for Peri.ua.tal (!gs. The diluted gn.i.delinef!i : 
for fetal heart rate moitl.toring indicated that i.ote.x::mittent : 
ausouli:a.ting (listening to) fetal heart ra-te was equ.i.valent to ; 
continuous electronic £etal. heart. rate monitoring. : Bleetronic 
f•ta.l heart. rate monitoring was @ option but not meuidated, if 
riak factors were present. ' 

The 1988 guidelines were written for the sole :pt1%p0s• for 
providinq a defense to obstetrical medical negli~nee cases • . 
continn.ou.s interna.l or .nernaJ. electronic fQtal : morltoring . 
provides muoh b•tt.er info:cmation a.bout fet&l h•a1th ·because the '. 
elec:tronic fetal monitoring i.ndica.tesi the variability 9£ th• ~eta.l ' 
heart rat.a and ahno:caal pa.tterna wb.U• ausculta:tiou o:r inte.xmitteAt ' 
Usteninq to the fetal heart does not. : ' 

'.?he etandarrls based on practice guideli nae a.s proposed in the 
areas of anesthesia, emergency medicine and gynecology; will result . 
in. phyeici.a.D.s and hoapitals being provided a dafena• £6,r £ailing to , 
provide optimum patient· care. '?hese guidel.ines wilt be written : 
with an eye towards Uti.ga.tiona a.a ·we.re the 1988 perinatal : 
sta.nda.rd..s. They will. promote mediocrity in patient ;oa.re. They : 
will a.l•o provide an additional hurdle for the victim of med.teal ; 
negligence to overcome wha.ii. substandard. pa.tient caro f s provided·. . 

Substandard patient care is f oUDd wher& phy~ieians and : 
bospit.als fail to bzpz:ove theu: practice with new r~sea:ch, new : 
knowledge and toclmology. Ga.idellnes which are defell.$i~ely writt~ · 
will promote less than optimmD. pa.tient ca.re. The pat~ent will be ; 
forced i.Jlto a pa.ttern of "appropriate• ca:re ba.secl upon out dated : 
prac::tlcas which remains solel.y to sa.ve the health carej sylrt.em :from : 
liabil.ity. Such standards while provicling an absoltt.t~ defense for · 
poor patient care wi.11 promote substandard care in th~ practice of , 
the threa specialty areas of anesthesia, emergency ]!ledicine and. ; 
gynecology. ' 

2 
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Periodic Payments 
The Illinois provisions are attached. The Illinois law is a 

good model if there is going to be periodic payments. 
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t 2-1701 CODE OF CIVIL PROCEDURE 

Part 17. Healing Art Malpractice 
\ 2-1 iOI. Application. 

Suhje-l1 to tlll' pm\'i~inn~ 11( \,"1.·ti11n :2-1,05. in ,1 II 1m•ilirnl 111:,lpr,,l·tk,• 
~rti11115 thi.' j)ro,·i~ion~ of thi, .'1l'I ~hall lw apµUt·.ihlr . 

. ,,l,t.-d ~ -_,,-1 ~l'l'"''·,,d Jun,· :25. Ill~ • ..ti. Au11.. l5. l~. 1'-A. ~ :;. 

~ 2-li02. Et:onomic/:"ion-faonomic Lou. 
A~ 11,vd in thi., P,1rt: 
(:i) "l::c:onomic l,hi;" mt.ills all IWl'Ul1iury hnrm for" hil·h il1,111wJ,LC'$ arc· rt'• 

l"0\'1•rablf'. 
(h) ··~on•l'l-<mnmk In~~" uw.in~ lo~~ nf <-on,;11r1ium :ind all 11onp<'l.iin!arr 

harm for w'hil·h damavs arc rM.·on·rahlf', indudin)I .. "ith11111 limit~llnn, 
d:1mt11lt"S for J)ain and s11fft•rin1t, int·nn,·enil'lll'l'. di~fi 1111n·mrnt, ijnd 
µhrdl'al impt1mnt>nt . 

. ,,ld .. d hr ·''-'' Ml)pfO\'f<I June- 25, )9S5. ,,rr. ·'"IC· JS. 19SS. r .. ,. N•i. 

§ 2-1703. Past/Future Damacrs. 
As mf'<l in thi& Part; 
(11) "Past damaiit's" mt•iins d11.m1g<'$ that 1111,·c .i,uu•·d wltt·n tht­

damag,s findin;s ar, madt. 
(h) "Futur, damages" lncludl"s all damagts whi~h the trii.'f or fa<.1. finda 

will a<"<.Tllr aftt'r the- d1m1gl"i finding, ,Hl' madt', lnduding, without 
limitation, damagH for fututt' mt'dkal or hN-lth !rt-11tm.-11t, l'IU'" or cu.,1ody, 
In~ of futurci tarnin1s.. lo~ of bodil)' function, futurtt pair. ~nd rurfrnng, 
and futurci phrsil-•I impairmmt and incan\'enienl't'. 

Addt'd by A11 AllJ>rnvtd Ju""~. 19S5, ~Ir .. ,ui;. 15. l9S5. r .. ,. M•7. 

t 2-li~. Medkal Malpm:tice :\cllon • 
• ,, us~ In this Part, ·m~kal malpni"ti« 1"·1lon" mnn, eny ,~-tlon, 

whtther in tort, contrat-t or otht>rwi~t, !n whkh the plaintlH lil"tk$ damagN 
for injurlrs or dl'ath b)' rrnon of mtdlcal, hospital, or othtr ~alinic art 
malpractice. The term "'hl'aling 1r1•· ,hall not inc:ludl" ~•re and treatml"nt by 
spiritual mf'ans through prayer in aword with thf' teneti imd J>ractk-f!- of ll 
rt'to;nb.t'd church or ,._.Ualous dtMmlnation. 

Add.d by .,,1 •pvruvtd Jun• 2.S, l~ ... H. Aug. 15. 19S5. P.A. S4.;. 

§ 2-liOS. El~ion for Periodic Payment. 
(a) In order to in\'okr w pro,•isions of Stctlon 2-1':'0S 1l1rou1ih 2-1716, 

a party to • mt'dical malpractic'f at-tlon must makt an l'ff('(.'ti,·t ,1,ction m 
a,·rord■nct "ith this S«-tion. 

II. Codt of CMl Procedure HO (l/1/91) 
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(h) 1'lut d1•d1un 1111ut lw 1111,d,· h> 111otio11 nut l1·)S thin 60 d,1~·5 bd11rt· 
t•cnnm<'Tl('t'lllrnt 1,f;, trial im·oki11i,t i...11,-,. of f,,t urt• ihmilgt•~ unleu lt·~, <' 11/ 
l'Ollf1 is oht~illt'd. :\O)' ohj1·l'l i1,n 111 tht• 1•l1•1·1ion I11u~1 he• m~d<• not m11rt 
than 30 da,~ .ih1·r tl,r 1•l1•11i1111. 

(t·) An ~lr,·t ion is ,•lff'<•tiw if: 
(]) ii 11 pirlit'l h 11\\' t'On>t'nlt•d; nr 
(2) nu tinwly nhjt'\·tion i~ filt•d h>' :rnr partr; or 
(3) 11 limt'I)' objc•d ion i,, lilt•d. bul: 
(i) tlw t'll°\.'tinl( p.artr is II plaintiff 11nd shnws th,·rr is II good f11!th cl;iini 

1h11t fullm• d iim~g(•~ will 1•J>.l·,·,·d $:250,000, or 
(ii) 1hr t>lwting party I~ r,~pondint{ to a c-laim for futurt damast'~ in 

<'Xl-r~s of S:lS0,000 and show~ llllth that M·n1ritY in thc- .imount of tht dai111 
for pact and futurr damili:rs ,,r $500.000. whi,·heH·r i) lt•s~, t·&n be pro,·idrd 
and that future dam,g~ ar1• li~t-ly to :1t'\'nlt' ovt'r 11iun• than ont' yur. 

(d) lf an t•ff<•t·th·t· <·k-t·ti1•n i~ n-..id(' pri11r to aw l 'Offinlf'Dl~'nll'lll ol lri .. l, 
all :ldion~. indudinir; thirc!•pilrty diiims, <·ciunlwdaira>, ilnd ~\·tion5 n.tn· 
solic:L.t<•d for trial, must h,• trit>d 11nd<•r Sl"ttions l - 1'700 through ;2- lil~. 
unlt•s~ tht- t·ourt find~ that tht• putpmM of th..,_<' S1"1:linn~ " mild not ht 
H'rwd by doing >'<l or in lht< i11t1·n•~t of ju~tkt' a ~,•11;.ute trliil or prol'<-tdinw 
should ht- bteld on S<lllll' or all of tht' claims th11t ;,rt not rubjl'(·t ul tht 
tlt•t·tion. 

M .',n t'rf1'1:lhtt <>l~on t·~n be> withdrawn on)r br t:on~fflt of all partil"s 
tn tht. daiin ttl whk·h th<' t-lt'<·tion relat,>s. 

Addl"d by .'i,1 ij11~ru,·t'd J,m1• ~- Iii~ . .. fl. ,,.u~. 15. lliS5. P .. ~. 84,i. 

J 2-li06. Special findings required. 
(a) 1C liability ii found 1n • trial undt'r Sections 2-1706 throu~h 2-lilS, 

th• trier of f1t-t, in addition 10 othtr appropriate finding,, $hall make 
~~ante- findings for each plaintiff 1p#Cifying tht amount of: 

(1) any put damaJes; and 
(2) any future damaaes for tat:b of 1he lollowin& typ~: 
(() mtdlcal and other ciost, of hf'.llth t'lrt; 
(11) other f'CC>nomlc less; and 
(m) no1N•<.-onomi~ lou. 
(h) If tht triu oE (act Einds that "ertaln f \lture damages w!II accrue {or a 

dl"ffnite number of rean. the amount of pt.riodic payments Eor th01t 
d1ma1es must be ealculattd butd on that dtfinite number of years. 
Parment for sut'b damagts shall be made periodically for that numbtr or 
years. 

(lo) lf the trftr of {aet finds that ~rtain futu~ dam1an will accnie for 
tlie rt"malndtr o{ the plaintiff, lift', tht trier of fact Jhall make a spectfic 
findin1 ,~fyin1 the l"C'ffltillin& life txpC(tant')' or tht plainciH and tht 
amnt1nt of ptriodic pa)-mtnts for those damaa•s must bt calc-ulated buc-d 
on the remainin1 life txPf'('lancy or the plaintif!. Par mt".nt for Nch d•m• 
•iH shall bt made periodiallv and shall continue until the plaintiffs 
rtnuinlna life exptttanc>· lt rcad,.J or the plalntiH dies, " 'hichtver is later. 

Addc-d b)' A'1 appro"c-d Jum· 25, l~. t•(I. !1ug. l!, l&M. P.A. b4•i. 

II. Code of CMI Prootclure lll {1/ 1/91) 
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\ 2-- Ji07. C11l,-ulation o( futurt' da111agt'1, 
(a) In all trial, undt'r &"-·tinn> Z-1706 throu!Ul ::?- lil~. fu11ir1• damaitt•~ 

mm! be l'akul:ih•d hy thf' t rit•r o f fad without di<t·1111ntinl( (11l11rt d1magr~ 
In pn:wnt ,·alur. 

(h) ln all jurr t rials in" hil·h ,pn·i,1 <l11m.igr~ fir1di11~~ art• n•qulrt'd undrr 
Sc'<:lions 2-li06 throul(h 2- l'; IS, thl• jury muit b,• infornird that wilh 
n•q>et1 10 I utuu• dama111·~: 

()) tht' la-A tal.1·~ i11to :.ic.,·ount tlw 1111.1 thwt rho~• p;iynwnts mar bt' m:.id<' 
in tlw lutur1• r111h<'f than i11111)1,· lump ~11,n now, 11nd 

(2) I~ ju')· -.·ill make thrir lindinR, on tht as.«umption 1h11111ppropri;i11• 
ndjui.1mt"nts for th<' pres<'lll ,·~lut' of tho~<' pa}m<•nts will ht• madt l:1l<'t and 
th:it the jury ~hould not di~c.•011nt thmt- paymt•nt~ tu 11r<•wnt \';,ilut . 

.'1dtkd h)' .t.11 api,ro,·c-d )110,• ZS. I~. ,.ff. Aull- IS. Ill~. fl .. , . ~ -i . 

I 1-1708. 8a5is (or determining judgml'nl to be tntmrd. 
In ordt r to dl.'lt·rmine whwt judiimrnt is to br t'nlert-d un a \'t'rdil't 

ri•quirin1& findings of Sflt'\·i• I damal!es under S..·l·lions 2- 1706 1hrou~h ~­
lil8, thr <•nurt ,h:ill froc.'1'<><1 111 lollow~: 

(1) The l'Ourt ~hal apply 10 ttit! findin~~ of pasl 11nd futur" <l11mag~ any 
opplicable rules of law, induding ~\'t•offs, comparative fault, addll\Jrs, and 
rt>mittiturs, in ,-.ilt'Ulatinl( the r<'JpN:live amounts of past and futurt 
dam1gts ea<:h ph1intiff i< e11titlrd to recover and f:ach party is nbligat~d 10 
pay. 

(2) Th" ,-ourt shan akulatt' the equiYalent lump sum \'a)ue nf foturt 
damagts in an'Ordanct with Se,·tion ~- 1 i 12. 

(3) .~nr c.-ontin11ent attomtors· r,es ihall be c:akulated but>d on the sum 
ot tlie put damagn recon.,ablc and c-quh·alent lump ,um Yal11e of future 
damag.s ret'O\'t rable . . '.n~• judgment !or periodic.· installmt'ntl must sp~·f!r 
par mmt of attorners' f~li llnd litl1t1tion expens~ in lump n,m, separate 
from the pmodlc lnstallments pa)·ablt to the plafnti(f, pum,ant lo an 
aa,ttment enttt~ into ~t-..·een the plaintiff and his or her atto,ney. 

(4) Upon el« -tion o( a $ubrogtt, indudina an t'mploy,r or lnsunr who 
provides \\'Or'kers' comptnsation, fil~ within 10 dars after "eroict, an>• 
part ol luture damage• allocable to rtlmbursemtnt of parm1mts prcv!n1.ul)' 
made l:,)' the subrogee ls pa>·ablc in equh·alenl lump JUm ro the subro&H, 

{5) The <.'Ourt shall det,rmlne the amount of future damaaes to be 
awarded In f'qlll\'a~nt lump sum. This amount shall be that part of tht 
tqul\.'tlent lump sum vah,c of future damaan which dOC!S not txc-ttd 
S?.Ml.000. In the t vtnt that the cquh·alent lump sum ,·aluc of the total 
amount of future dam•&" rtcoverable is SS00,000 or mort , the court ml)', 
upnn a showing by tht' plaintiff that he wiD inC\lr greater npenses for 
futurt damaaes immediatel)' after judsmtnt in order to JCC11rr appropriate 
n!<:essitfn Including, but not liniitecl to, ,qufpment, aupplies, mcoicatlon, 
rtsid,nce or othtt Items, anew additional amounts of future damaaes to be 
awarded In e-quh·altnl lump ,um value so that the total &D>OUnt a~·arded In 
f'QUf\'alent lump sum Is suffk-ifflt to stt•ure the afnrementionecl items, but 
in no f\•ent shall any inc-r~ue under this sentent~ cause more than 50l of the 

II. Code of CMI Proordurc 111 (111/91 I 
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t'<}t1i\'al,mt lnmp .um ,·.ilul' of tutu! future d111111gca n,-t:IJ\'l'rllble 111 lx' 
aw;irdtd in 11111111 sum. Thl• 110\()Ulll or futurl! damog\'l, 11warcl1·d In 
tqui~·ulcnt lump ~um ,h.ill he 11ddl-d h.l tht tot.ii .Lmount of pust dum:111t'~ 
rt'(·uvvr~hll' :.ind this tot11l •hall ht' known u the prmnt 11ward. The 
pt-riudk 11w,1rd Jhall conJi•t of th.- to1,I umount of future clamagra without 
rl'dm:tiu11 tn ;111 t•qul\'alt•nl lump sum v.1lut, l'<'Qun-d in thi: proportion thut 
th<' t'itUivoknt lump ,um "ulut' uf th~• umoll'lt of future d .. m11ges i'wludt>d 
in tht• lum11 tum prtsent 1111:ard Ix-an h> the \'Gllivalent lump sum nlut• of 
the• tot:al amount of fut11Tl' damllgt•~. 

(6) ),ny 1&tlurn\·ys' fec.·s .ind litlglltinn tl(lWtm-s shall ht- alloc11tl•d 
prul1ortionitd~ hl'tween thi: •mount uf the pt<'~·nt ;,w11rd and tht amount 
cf t lt' µ.riodk· award. 

(7) 1nt t·ourt ~hall entl•r judam,•nt ill lump sum for tht' present awurd 
int•ludinK thut J><>rtion of 11ttorn\"y1' ho\'» and litlgiulon ei.:pcrutS allcx:ahk• tn 
lh<' 1>rHl'nl uu.•urd, for •mc,unts p11yahl\· under 1Ub1f\:tlon (4), and for thut 
portion of 111ton~ys' fe..•s und litigution expenst'S all~11blt lo the ~riodic 
aw11ro. 

(8) Thl' c.-011rt &luill tnlt•r jud1mt'nt In •~d~O('e with St'l:tlon 2-J709 
for the p.iyml'nt In iNh1ll11~nts of th~ ptrlodk 11ward, ll'U that p11rt of 
lntnrt' dam11gl'1 allocablt" tu rrimburs,mcnt nf ptym..-nts p!'t\iously madt 
by II subro,,t undtt R~tion (4), and Im lhat portion of auomey·s ft-~ 
and litiptio11 t"ttpcns., allcx:able to the pcrlodk award. 

1
9) In an action for wrongful dt'11th, the c11lculation uf all amounts, 

va lll'li, 11nd 1v.·•rds undt"r thi• Sl.'\1ion mua bf' b.1std on tbt total reco,·try 
fnr all bfft•ficliarits ol tlw ec.-tlon. 

(10) Upon ~ tllinn of a party bdort c-ntry of judament and upon 11 
lindlns of in1:1p1c:lty to l)i'~t the "'Qllired seairlty, the court, 111 the el~llon 
of tht plaintiH or bmcficilirics In an action fCI' wron1tul cka1h, wD: 

(i) t'l\ltr o judam,nt in 1""1\rdanec with •11bs«tlons (7) and (!I); or 
(ii) dttermine th, equl\.'alt-nt lump sum value undtt Section 2-lil2 in 

tht .1mount othrrwbc tn b, paid in ptrlodl( Installment, undtr subs«·tion 
(8) and f'fllt'r judam,nl for that equivalent lump sum value and for 1hose 
amounts payablt under sub.~tt'tfon (i). 

Addt'CI by Al11&1)pn,Vf'd Jun,, t5, 19&, rH. Aus. I!, I~ P.A. tM,7. 

I t-1719. P.~•nt of pt'rlodi~ ir,stallment obligatiot11. 
(a) E:u~t in th~c- cue, Kp«ifk-d ln this Part cuncernln& 1ht' death of 

tht person rf'<'f'i"ing pt"riodk parmtnts, tM amount of ptriodk p1ymc-nts 
mu>· not be- adjustfd or othrrwisC' modified following fina l judgment. 

ib) Unlns thl' court din~ls uthtrwls, or 1ht ~11rtie1 01htrwise a11J"N'. 
p:i)·m..-nts must bt s1:htdult"d at ont•1nonth lntrn·al:il. Pa)·mcnu for 
dam:11~ a~ruinit during th, scht'dultd interval~ art dut 1 1 tht b,~nning 
of tht" intf'rv,t,. 

(1:) lf thl' trit'I' or fo~-t h111 lound that diffrrt nt drmt"nts Q( futurr 
dam11an will llt'<'Nf O\'t'r d iHtrrnt l)f'rind1 of tin~ Ult' <.'OUrl shall dir"°t 
thut amounts tu bt pc-rludlcally puid ,n the future bt proportion.iltl)' 
dh·idt"d into tht ,:ime pc-rinds or timt". 

Addl'd b)· At1 uppro"~d Jun,• ~ - JSIS,;, t>ff. ,.\u11. IS. 1985. P.A. ~-"i 

ll. Coe!, of Chil Proa-durr 11:l (l/ 1/ 91 ) 
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t 2-1'110. Form of1 tcuritr. 
(a) St(·urity authoriud or rrq11irc-d fur pay1111·nt nf II ju<h:rn<'nt fm 

ptriodic installnw11u enl t'n-d i11 .ll'l·ord;,111·<' with this S1•t·ti11n mu~t be.• in ont' 
or more of tht followinR fnrm~ ,md 11ppr11\"t'd a.- to <1ui.li1 )· hy 1ht court: 

(I) bond e>;('1·uh•d hr a qu~lifit-d inrnn•r; 
(2) 11nnuity 1:ontrll,·t tx<'\·utt•d b)' a qu.1lifi~ inrnr,•r: 
(3) ""idcn1·t of applkabl,· w<l l·oll1'1.1ibll' liabilil) i:i)uninw II ith one or 

more qualifit'<I in,urer1; 
(4) an agrt'l'mmt by on1• or mort• 'lualifi<•d in~urNi to ~11aranh•t 

paymfflt of the Judgmem: nr 
(S) any ocher ~ali$fll10f)' rorrn of ~t'lwity. 
(b) Stcurity 1·omplrinl( with 1his S<'<.'tinn J:t•T\ ,,~ ~l,o 11s ~ rc-quirl'd 

mpt>rs~eas bond. 

Addt'd by .t,d •ppro"t'd Junt- 25, Ill~. 1·ff. Aull, l~. JIM. I' .. -\. ~ -7. 

J 2-1711, Posting and mainlainlng 1eC'Urity. 
(a) Ii the 1:011rt rntcrs a judgmtnt for pt-riod irut~llments, (•at·h party 

liable for all or .1 portion <>f the judgm~nt, unl<"s, found to hi.' incap(lhlt of 
doing so under sub~tt·tk>n {]0) of St-<:tion 2-1708, shall sepan,tt-ly or jointly 
"ith one or more others post ~e,·urity in an amount rquat 10 tht f!Qni\'alent 
lump sum value of tht \>npaid judgmi:-nt, ind11ding put d.amages, in• form 
pr~cribed in St<.-tion 2.-1710, within 30 days aftt,; the da~e the judgment is 
subjt'Ct to enforC't"ment . • J, liability ln~urer havina a l'C.ntnl·tnal obligation 
and any other person adjudgtcl to h,,·e an obligation to pay r,II or part or 
a judgment for periodic installments on behalf o f a judgment debtor is 
obligated to post st-eurity to tht extt'nt of it~ <.'Ontm:tual or adjudged 
obligetion if the judgment debtor has not done 50. 

(b) A judgment ~,editor or suttt>uor in into-est and In)' party haYing 
rights under &ub~C'tion (d) may move that the ~ourt find that s~rit)' has 
not bftn posted and maintained with reprd to I judamcnt obliption 
owlns to the mo"ins partv. \.:pon so finding, the ~.-ourt 6hall order 1h11 
security complyina "ith this Section he postNl within 30 dars. If the 
securit)• 1, not poste-d within that time, the court shill <.-aJ.culate the l'quh·a• 
lmt lump 111m value of the obli11tion and enter a Jud&ment for 1h11 amount 
in fa\'ot of th. moving party. 

(c) If a judamt"nt dtbtor "'·ho is the only person liable for all or a portion 
of a judgment requh1n1 Se('urlt)• under this St>ctlon fails to post 11nd 
malntahl security, the risht to lump sum p■rment descrJbcd In 1ubs~tlOll 
(b) applies only againlt that jud11nant debtor and the portion of the 
iudament so owed. 

(d) lf mo~ than o~ party is liable for an or a portion of a judament 
r.quirina security and the required St'C\lrity is pos1cd by one or more but 
f~er than all of thi!'p&rtiM liable, the stcurlty r~uirrmtnts are satisiitd 
and thon postln& security may proceed llnder su'bs«t!on (b) to enforce 
ri;hts for se<:urity or lump wm pa)•ment to satisfy or protect rights of 
rtfmbursement from a party not posting security. 

Add~ 'by Act approvfd Junt !5, 191:1$, ,U. Aua. 15, 111&5. P-~· &4•7. 

11. Code of CMI Proc.dure 114 (1/ 1/ 91) 
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COD! OF CIVIL PROCEDURE ♦ 2-1714 

I 12-lil!l. Eq11ivaltnl lump 1um value. 
Wht•n rt'<Jllirt•d In do SIi 11nd 1·r P1irt li of J,rtidt· JI ur lht· "Code of Ci'l,fl 

Pro1.:,-<lurr". thl• l11Utt shull ddt'rmint' t~• f'ql.li\'alt'nt lump sum valw in 
:i\,·11rd:inw "ith thill Sf\1i11n. 

1"1111•N.•on11111k Inn 1'hall nc)I, und,·r ,my SN:tkm of thi~ P~rt. b\• ~ubjl'l.·t to 
dismu11ti11~. Th,· only portic:n of dwlllUfo!t'~ .t11b~1·t tn dim>untin,c in thi~ P;irt 
i~ f uturt• t'l'111111mlc lnss. 

Thi· t·uurt ,h;ill d,•trrmlnr the: eQulY;i)rnt lump sum \·alu~ of any fotun• 
<'(,11111n1lt· In~, hr ;ippl);n~ tht> di~~ount factor, c-cmpound,-d anmr.ill)', 10 

tho~,• dt•nwnt~ of da111:1gt's fur futurr econmnil.' k,u, :.md thM addini, 
,.-ithouc di~t·rnmtlnJ, thoH• t'lt'llll'llts uf da.11111.11,•£ for futurt' non-t>l'Onomil· 
J,m. 1'h, di~•ount faC'lnr <h,.!I h" 6J. 

AJ,11.J hr :\rt 111111rm·r'd J111w 25. I~ . .-ff . • ,ul(. 13. I~. P.A.~::. 

t 2-17l3. Erfei:t of dHtll. 
(:i) J,"nr 11n futlltl' dt1Ml(1~ which tllt' hifr of f:id has detr,mlnc-d wn! 

ac.·~·nit for the: tt•m11inder nf thf pl.tlntlffs liff. p.iymtnt for thnsf dama1t-1 
shall c.-untlnu,• until the latrr o( th,· j>haintiffs dt'ath or thr timt' wbffl thf 
rt'lll:&ininii lift• t'Xl)~tancy ill ,_.,11:ht>d, f' c,r all fut11r, dam11gt's which tht trfrr 
or fo,·t lui1 dt>tt'l'mlnfd will atc.·nit for a definitl' number of )'l'lrt, paym, nt 
for thost d1111111~t•1 sliall ,·ontinut> for that miinbt>r of )'tars lrrtsp«tlvt' of 
th<• l'l11intiff, dt-:.th. 

(h) lf. In :in action for Wft>lll(ful dtath, a judgment ro, pt"rlodk 
in,ctitllm.-nhl providt1 p;i)'lllt'nti tu num.· than on\" pcraon t'ntitlt'd to r«TiVf' 
bt'l'wfil• for lou<'l- that d11 not tt·rminotc under ,ub,roioo (a) and one ur 
mnrt' but fowpr than all nf tbt>m dir, the survh-in1 b,nefldariN IUC«'ed to 
th<> sharN of thr d.cea.~,-d bmdkl:lrin. n, SUrvi'l.ina b,ntflc:iarits art' 
tntitlt>d to 1h11rl'S 1>rnportiuna1c- tu their shara in tht ~ rlodk: lnJtallmt'nti 
not yrt piiid, but thr y ar.- not t'ntitlt'<i to rtctl\'f pay~nts bfyond thr 
m<Jit'\·tlvr prrfods spl"C.'ifit'd for tht'Tll In thr JudJmtnt. 

M If, In an 11\-tion otht'I' than Ont' £or wrongful dtath. a jl.ldamrnt Cur 
pt>riod inst~llmt-ntJ is fflll•rrd ond a vrunn entitltd to r~t-i .. ·c:- bcnefics for 
lo~,-s thut do not tmnin;itr undt>r subK'<'tion (:i) Un<H'f the jud&ml'nt die, 
end b ,u"i"C'd by ont or murr qu:illfyln1 suf\1\'urs, any ptriodic insh1II• 
mrnts not )' t•t dw at tht• d,'Qth mu,1 bC' ~hared niultibly b)' tht»e "'1,·h·on. 

(d) "Qualitring survi\,1r" ml'IIJls • }X'TIO!l wh\), had tht dtath bff!l 

<'lll"t-d und,·r cir4-umstant1-s gMn11 risr to a ClUlf of ac1ion fn, wmng!ul 
d .. 3th, would how qu1lific-d 11$ a bt'ndk~ry at th, rime:- of dt'ath IC'COl'dlng 
to tht' law thut would hav(' •vplit'd in 11n acoo11 for wron1ful dtath h)' th~ 
jurhdktiun undt'f whkh 1hr issut' or liability w;is rttolvt'd in fflt«ing tht> 
jud1tmt11t for pt>riudic in.tall111r11h. 

AdJ,-d bt A'1 aµ1111n·.-d Jun.-~. I~ . .,ff. Aug. 15. 19&. P.A. ~ -i 

I i-171,. Liahility inNrancc policy limits. 
(.1) In dt'lt•rminin11 wht-th(•r or to wh.it ('Xlent :i iud~int'nl for pmodic 

11. C.oclc of Ci,·il Prot"l'durr 115 (l/1/ 91 ) 
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imtallnwnb l',.,·,·,•<ls limih ,md,·r a liuhilil)· i,1,ur.,11<\· 1>11lil ') . tlK' pn·~rnt 
~llli\'alc-nt lum1> ~11m val111• 11f futurl' 1wriodk payml'nt., mull lw .ddc-d 10 
thl' ammml uf 1h1• jud~m1•n1 a" J rd1'\l in lump mm. Tht· )Ulll ,o l'~k ul:it,-d 
mu~! bl.' ,·otnpu11·d to applkabl1· li lllils umlc:r 1h1• polh. )', 

(h) If lht' mm ,~1k,1l:it<'Cl 11ndt'r sub~l•dion (•) doc·s nul l·,w1•1•d ap))II· 
l".i1hl<' polk>• limit~ -..·ht-nth<· judgmt>nl is l•ntn«!. anwunts du1• hy rt•ason of 
foturt' µrri11dil· parmt'lll~ arC' l•nlirt-1>• within thn<.t> limit,. 

(L') If lht sum c:ull-11!11<'<1 1rndrr ~ub~,~·lion (a) r ~l't'f'd~ applil.i1ble poliq· 
limits-.. hrn th<' j11di;m<'nt il t'lll l'n·d. thl• ful"t prriodit: pa)'mt 'TlU m11~1 ht' 
allot:.ilrd 1,>ropor1innattlr to amounts within and ~mount, in l'H,·~s of tho~t' 
limit~. 

Addl'd b} .\11 appro\'ftl Jnut' l>.19S5. ,.If. Au11. 15. Ill~ . P.A M,;. 

l l-li!S . . \ssi1nmtntof pcriodlcinstallmcnts. 
An .i~iannwnt uf or 1111 ;igrC'(·m1:nt 111 u5i,n 11ny r1¥ht 111 ptrindic 

in~.illmttnts for future dam:iiie, 1.:on1ai1wd in a judgm,·nt i~ \·nfor<:eahle 
onlv as tn amount~: 

ti) lo st>c:urc: par1nmt or nlimony, m.iinttnll'K.'f', or l·hild ~upport; 
(2) for tht c:<'1$1, of produc:ts. sef\ic:e~, or ~ttommodations )lr<l\ided nr to 

bt providt'd by thl' :miRnl't1 for m<•dic:al nr oth,r health c:u1.•; or 
(3) for attornt~··s fttes al'ld other t'i.:p1msc-s of litig.ition irK-urr•d in se1.'l.lr• 

inv the judgment. 

Addtd b}' .\<1 appro,·td Jnnt 25. 1985, .. rr . .'.u&- JS, 19~. P .. ~. M-i . 

t !-1716. Ekcmption of bcnsfits, 
Pttrindic instaJlmtnl1 for fu ture dama11c1 for loss of camlnis art exempt 

Crom i&mlshmmt. attadiment, e~•<:ution, and anr othe,r pr0<.~u or d aim to 
tht extent that wages or nmlngs art l'Xtmpt under any applicabl. law. 
Ex~pt to the txltnt tnat tlit')' may be aHlgnNi under Sf(tfon 1-lil5, 
periodic installmtnts for all future damages •e ei.empt from garnishment, 
attachment, Ut'Cll11on, and an)• othttr procecc or daim. 

Addt'd b)• .\l1 appro\'td Junt-~ l~. eff. Aur. lS, latsS. P .. \. 64-7. 

I t-1'17. Stttl~,nt agreements and constnt judsmenll . 
(1) Parti.c to a mtdic1l malpractice actitm may flltt with tht dtrlt of lhl! 

coun in -..·hlch th@ action Is penoina or, If none is pendina, " 'llh 1he clerk of 
1 C'Ourt of com~t@nt jurisdiction over the claim,• scttltment a1reement lor 
futilr• damages payablt in periodic ln,tallmenu. Tht st>ttlflnt'nt agreement 
may pro\'idtt that one or more of S~tlons 2-1705 throu&h 2-lil8 apply 
to It. 

(b) Upon petition of the par.let, a l'Ourt of l'Ompelmt jurisdiction may 

JI. Code of Ci"iJ Procedure 116 (l/ 1/91) 
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ent<•r a consent judgmt>nt adopting one or more of Sections 2-liOS 
through 2-lil~. 

Addl'd by At·t 11pproved Junt" 15. l~. d£. Aug. 15, I~ . P .. '.. 64-i. 

§ 2-1718. Sarisfaction or jud&mentt. 
If security is post~ in acl'Ofdam:e with S~tit>n 2-lill and approved 

under a final judgment, the judgment is iatisf~ and the judgment dtbtor 
on whose behalf the security is posted Is discharged. 

Addt"d by A(1 ~l)prnvNl Junt" 25, 1~. t'ff, Au1. 15, I~. P.A. 84. i . 

l 2-1719. Duties o( Director of Insurance. 
The Director of Insurance shall establish rules and procedures: 
(l) for determining which Insurers, self,fnsur<'rs, plans, arrangements, 

re-clprocals or othtr entities undtr his or her regulation are financially 
qualified to pro,·lde the se<.·urlty requlrtd under St<:tion 2-lil l and to be 
dtslpated u qualified insureri: 

(2) to require Insurers to post security under Section 2-1 i 11 if found by 
the court to be obliaated and t'lpable of postins security; and 

(3) for publishlna prior to January l of uch year the rate of discount ptr 
annum set out in subsection (c} of Section 2-k700. 

Add.-d b)· Act approved Junt ~. 1985, eff .. ,ua.15. 1~. P.A. 64.;, 

~ 

Part 18. Mittimus 
i 1801. Mitrimu,. 

(a) all casN, includin1 criminal, quasi-criminal and civil, when a 
person k prisoned, incarcerated, confined or committed to the custody 
of a sheriff, "'l.f~en, ~partment of Corrections or other executive of!icer 
by virtue of a ;u<fp,ent or ordtr which is siane<f by a judae, a c:-opy of such 
judament or order shal!, in uch case, constitute the mit:imus. and no 
separate mittimus need be istued. 

(b) Where no written judim~nl or order .... -.s signed by ll Judge, the 
practice heretofore prevailing in such cases in the courts of this Stale shall 
bt followed. · ·· 

Add.rd by Act aµprovt"d Stpt. 20, 1965, t>H. Sep.t. 20, 1985. P.A. 64•6:?:?. 

·, 

,, 
,,. Part 19. Lis Pendens ''\ 

I !-;-1901. Lis Pendflls-Operativc date of notice. '\. 
~x~pt u othe-r.-:ise provided in SH-rinn I"-- 1 ,;n-, ~··· ·· • • - ' 
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Officials Predict 
Deluge of Suits 
On Health Plan 

By ROBERT PEAR JL\ 
wlthSTEPHENLABATON ~ 

• 5ptt,a1 to nw...., Yon Times 

WASHINGTON, Sept. 26- Even t,e.. 
fore President Clinton sends a formal 
legislative proposal to Congress, the 
Administration is preparing for a flood 
of constitutional and civil rights cbal• 
lenges to his health care plan. 

Officials at the Juslk:e Department 
and the Department of Health and Hu­
man Services say the Administration Is 
only beginning to understand the poten­
tial wave of legal challenges. With the 
exception of handling antitrust, fraud 
and malpnt<"Uce llsues, the Justice De­
partment had only a limited role in 1 

developing the plan and was consulted 
only in the last few weeks, after the· 
plan was completed, these officials 
said. 

I A major reason for the delay is that 
the people who devised the plan were 
health and social policy experts who 
focused mainly on health policy and 
paid litt~ attention to legal questions of 
the type that have bedeviled major 
social programs in the last half centu- : 
ry. Another factor was that lawyers at 
the Department of Health and Human 
Services were preoccupied With scores 
of other issues and the Justice Depart-

, ment is only now gaining confirmation 
of the people who would hand.le these 
questions. I 

Officials expect lawsuits and legal 
claims for a variety of reasons. Some 
employers are likely to challenge a 
Government requirement that forces 
them to buy health insurance for ~ir 

Continued on Page Al4, Column J 

.. ✓ Continued From Page AJ 

employees, as Mr. Clinton proposes. 
Insurance companies may resist Gov· 
emment efforts to regulate their pre­
miums. And drug companies may cbal· 
lenge Government efforts to penalize 
them for charging prices deemed ex­
cessive by the Government. The Amer­
ican Medical Association is already 
developing a legal strategy to attack 
limits on doctors' fees. 

In his speech to Congress on Wednesday, 
Mr. Clinton told Americans that would soon 
have a new right to health care. But a right 
without some means to enforce it Is virtually 
meaningless, and Government lawyers say 
they must limit the types of appeals that 
could be pursued. Otherwise, they fear, the 

.courts would be deluged. 
Furthermore, if Congress approves the 

plan, the Administration wants to move 
quickly to put it Into effect. 1be White House 
wants to issue emergency rules without the 
usual opportunity for public comment in ad­
vance, a move also likely to provoke com­
plaints. 

Profound Lepl Cbanps 

n.-vnn.. 
Walter Dellinger, an Acting Assistant 
Attorney General, is confident that the 
health care plan "will be drafted to sur­
vive aD conatitut:ional challencea." 

In offe.ring a plan to control health costs anms have faced constitutional challenaes 
and guarantee insurance coverage for all from people ~ that the Government 
Americans, ~r. Clin~ort is proposing-tbe bla· exceeded Its lelWmate powers: Federal offl. 
gest Government program since creation of cials expect similar cbaDenges to Mr. CU,,. 
Social Security In 1935. His proposal woufd '°';I'S health plan.' . ' . · 
affect virtually every American and woaJd 1bere wu lots cf Utigalpl against the 
profoundly alter legal relationships among • · New Deal," aid Nan D. Hunter, deputy gen. 
patients, doctors, hospitals, insurance com- eral coumeJ at the Department cf Health and 
parues, state ·gov.emments and the Federal Humaa Sen1ces. ''There will be a similar 
Government. . round of llllpdon after enactment of the 

Mr. Clinton and his wife, Hillary, boch have President's bealth care plm" 
law degrees. But some critics say that tn Its Some of tbe moat impo~t New Deal 
effort to remake the health care system, the J)r'Olrallll, lnc:ludtna pens of the National 
Admln.isU'ation has overlooked fundamental lDdustr1a.l Jlemvery Act cf 1933, were struck 
legal issues that it is only now beginning to down by the courts. But smce tbe end of the 
understand. Great DeptWiGa, the Supreme Coun has 

" Legal issues have not been getting u generally upheld Fecf!nl benefit programs. 
much attention u they need in development Aa a result. Government lawyers say they 
el the Clinton p.lan." said Lynn Shapiro Sny- are confident that tbe Clinlon health plan will 
der, a lawyer at Epstein, Becker • Green survive any c:aurt cllaJleaaes. Still, in recen1 
who specializes in health care law. days, the Administration has begun prepar• 

Attorney General Janet Rem wu not a DII fo,r COOltlnttlfflal cbaJJenaes. 
member of Mn. Clinton's Task Force on "Uke tbe Ne1' Deal, bealm care reform 
National Health care Reform, which inClud- will neceauDy iDwalve the -creaUcin of new 
ed six oeher Cabinet Secretaries. She wu Dal structures al Gownllnent and new relaHon-
ln office when Mr. Clinton appointed the tut . ships be.raw. tbe private and public seaor, 
force on Jan. 25. But in recent weeks, u tbe and I HJ c:antldat tbe provlalons Will bf 
Administratiol'I has begun drafting a Jarae. drafted to IUnfte aD canstJtutional chaJ. 
complex bill for Congress. the White House lengel." II.Id Waller Dellin&er, the Actinl 
has directed the Justice Department's Office Auistllll Attorney General at the Office of 
of ~I Counsel to study the problems and LepJ Caumel 
devise solutions. Q<1 1:-I■& Pnc:e_Umlta 

Constltutlonal Rights 

Asking if a flan 
Goes Too Far . 

~lemmta al the beaJtb plan likely to be 
challenaed Include lbnita OIi lnlurance pre, 
miwnl. .., drua pr1cel and •me doctors 
fees. PJamtiffl and die Gevemment wtl 
probably sua,port their postUons by dtin( 
dJfferent pertl al the ConstJtutlan. 

One clause atves Cqress the authority tc 
reau)ate commerce "amona the severa 
states." 1be Admwstrauon can argue tha. 

From Roosevelt's New Deal to Johnson's healthcareluformolinterstatecommerce 
Great ~•r• ambitious new social pro- _, the Federal Government can regulate 

2 
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·CLINTON TO OUTLINE 
NEW U.S. PROPOSALS 
lOR LIMITING ARMS 

ADDRESS TO U.N. ASSEMBLY 

President to Give Overview of 
American Foreign Policy in 

the Post-Cold-War Era 

By THOMAS L FRIEDMAN 
In his first comprehensive effort to 

spell out his vision of the world and the 
role of American foreign policy, Presi-

1 dent Clinton today will lay out several 
new proposals for limiting the"spread 

1

1

or nuclear arms, ballis tic missiles and 
chemical weapons, Administration of• 

·ficials said yestt!'r4ay. · 
I In an address to the United Nations 
!General Assembly at 11 A.M., Mr. Clin-

l
ton will also discuss how the United 
States plans to make up the roughly SI 

. billion in unpaid dues and peacekeep­
' ing bills that it owes. 

As one official remarked. "We're not 
1going_to go and ask the United Na~ 
1to do all kinds of things without at least 
· saying something about how we might 
_pay for iL" 

Cbange Soupt at U.N. 

But officials said Mr. Clinton woukl 
emphasize that payments had to be 
made in the context of changes of Unit• 
ed Nations instituUoos. He wiU araue 
that just as his Admioistration is trying . 
to "reinvent government," the United' . 
Nations needs to be .. reinvented" if it · 
Is to remain relevant and become cost• 
efficient. a senior Administration offl. 
c ial said. 

"He will make clear tbat It Is impor• 
tant that the United Nations undertake' 
some internal reforms, just as our own 
Government is," the official said. 

The President will also underscore 
Washington's support for expandln, 
international sanctioas against Libya if 
Col. Muammar el-Qaddafi's Govern­
ment does not tum over two Libyan 

: suspectS lO be t.ried In the bombin& of a . 
.P&n Am jetliner In t• The United 
Nations set an· Oct. 1 deadline last 
August. I All Activist U.S.~ 

' The broad tl)eme al Mr. CUnton'I 
speecb.. aides said, will be tbat u the 
first President born after die United 
Nations came inlo bebl& and the flnt 
to serve after the cold war, lie waata to 

; assure the world and Ids OW'ft fellow 
citizffls tbat be remaJns committed to 

, an actiVisl foretan poUcy aimed at 
enlaf'lin& the family cl free-awbt 
democracies. 

But, be will argue. cm. bU1c 
sources cl lnaabillty Cbreaten the 
trend toward free-market democnciel 
around the world. 

1be flnt. and molt dangeraua, ii 

Continued on Pap ~ Column I 

Jontinu.ed From Page Al 

weapons proliferaUOO: Since taking of- and the role tne unnea Nations needs 
fice, the Administration has said that It to play In conflict resolution and peace­
plans to focus less on Amerk:an-Rus- eeplng. 
s tan arms control efforts and more on Aides said the President would not 
stemming the global spread of nuclear detail conditions for taking pan In a 
weapons. But it has been short of peacekeeping force In Bosnia. But they 
initiatives to accomplish that goal. said the concliUona publicly discussed 

so far - that all the sides to the conflict 
Treaty OD Uranium Earichment there must Invite the United States In 

Among the proposals the President that financing must not be borne by 
will make, aides said, will be a call for a the United States alone and that a clear 
worldwide t.reaty that would ban the tJme limit and terms for evacuation lf 
production of highly enriched uranium peace falls apart be sUpulated from the 
and the reprocessing of plut.oniUm for stan - were all accurate. 
use in nucie~r weapons. The third set of threats Mr. Clinton 

With the signing of the last series of will discuss, aides salcl, concern the 
arms_ control agreements w!th Russia, humanitarian, population and environ­
the biggest_problem the _United States mental threats to the international 
faces now ,snot producing more ma• system and how they might be more 
terials for warheads, but figuring out effectively addressed 
how to disoose or all the material that · 
wni have to be removed from RussiaJ'I ,

1 

In the last ~ the Administration 
and American weapons. ~~ been try_ing to. present its ·own 

To tel an example that the Admlnis- vislOII of foreign policy. 
traUOn hopes will be followed by Rm- • 
sia, Oltna, France, Israel, Pakistan, 
India and other nuclear ~rs or .. 
tentJal nuclear powers, Mr. Clinton will 
offer to make all warhead materials 
taken out of dismantled nuclear weap- ·--
ons subject to inspectJon by the Inter• 
national Atomic Energy Agency, wbJch 
monitors the spread of nuclear arms 
for the United Nations. 

Umltms Spread of Mlsllles • 
In addition, Mr. Clinton will present 

proposals on how an international 
agreement called the Missile Technol­
ogy Control Regime can be strength­
ened to limit the spread of ballistk: 
missiles, as well as a call for a compre­
hensive ban on the testing of nucie.ar 
weapons. , 

For now Mr. Clinton has suspended \ 
American testing of nuclear weapons, 
but be hu reterved the rllht to lift that 
ban If ~ country testL Ameri­
can' &nte agencies recently de­
tected Olinese preparations for lildl a 
test. His renewed call for a comprehen­
llve ban must be seen as being directed 
at Beijing. 

Panllel. with this move, aJdel said, 
the Pentagon and the NatJonal Security 
Council are about to start • lon&•term 
review of nuclear deterrence. 1be re­
view will question what constitutes nu­
clear deterrence In the post-cold-war 
world, where the United States faces 
many small threats, stretching from 
Iraq to North Korea, rather than one 
large one from Moscow. . , 

"We got all these missiles that we 
built to aim at the Russians, and now 
what do we do with them?" asked one 
Administration official 

The second set of threats the Pres!­
~ !'fil d~ ~": ~• confilc~ 

\ 
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even the smallest details of health insurance 
and medical care. 

But another clause of the Constitution pro­
rubits the Government from taking private 
property for public use without "just com• 
pensation." Doctors, drug companies and 
Insurers may cite this provision, in the Fifth 
Amendment, to challenge limits on their 
prices. Although the Supreme Court has 
found that the Constitution does not prohibit 
price controls, it does limit the power of 
government to regulate prices. So the big 
question in these cases will be whether the 
controls on prices and premiums are fair and 
reasonable. 

Other challenges may cite the 10th Amend­
ment, which reserves to the states those 
powers "not delegated to the United States 
by the Constltutioo." Employers and some 
stateS may try to use .the amendment to 
resist the expansion of Federal power soughti 
by Mr. Clinton. 

Consumers' Rljhts 

Predicting a Flood 
Of Lawsuits . 

Administration officials drafting proposed 
legislation say they are concerned about how 
to proVide remedies for consumers who are 
denied what may become a new Federal 
right: the right to adequate health care. 

"Every time the Government by law, regu­
lation or ·other acts creates a reasonable 
expectation that a benefit v,,ill be f~rthc.om­
ing; then that benefit becomes constitutional-' 
ly protected property," said Leon Friedman, 
a professor of constitutional law at Hofstra 
University in Hempstead, LI. "You can sue 
if you are '1el)rived of your constitutionally 
protected righl'' 

Officials fear that the new health care plan 
will lead to tens of thousands of cases under 

an old civil rights law that has been increas­
ingly used in recent years to press claims for 
benefits under Government programs. 

Cballen&ln& Officials 
Toe law, referred to as Section 1983 (from· · 

its location in Title 42 of the United States 
Code), permits lawsuits against state offi­
cials for violations of " any rights, privileges 
or immunities secured by the Constitution 
and laws" of the United States. The law was 
passed in 1871 by a Reconstruction-era Con­
gress to protect former slaves from mal• 
treatment by local officials. In recent years; 
it has been frequently used to challenge 
official actions that have nothing to do with 
race. 

Using this law, hospitals and nursing 
homes across the country have sued states 
and forced them to increase Medicaid pay­
ments to levels that more closely reflect 
what it costs to treat patients. lbose multi-, 
million-dollar judgments have strained the 
budgets of the Federal Government and the 
states, which jointly finance Medicaid for 
low-income people. 

Under Mr. Clinton's proposal, the Federal 
Government would require states to estab­
lish health insurance purchasing · groups, 
known as alliances, to buy coverage for State 
residents. Cases that are 119w purely private 
disputes between _patients and health care 
providers - or even disputes among provid­
ers like hospitals and insurers - may be 
t.ransfonned into claims against state and 
Federal governments. · . 

":You can unagine a whole range of possi­
ble disputes," said Prof. Jerry L Mashaw, an 
authorify oo social legislation and adminis­
trative law at Yale Law School. "A patient 
has a dispute with his provider. The provider 
says, 'The health alliance made me do IL' · 
The health alliance will say, 'The state made 
me do IL' At .which point you're talking about . 
the legality of their actions, plus the regula­
tions behind them." 

To minimize lawsuits, Administration off~ 

cials say they will probably,design ·an alter­
native to the courts as a . way or initially 
trying to resolve disputes. But critics· say this 
would require patients, doctors, hospilals.and 
insurers to go through a new level of;bureau­
cracy betoi:e getting to the federal. courts. 

. , 
Public's Rights. 

Seeking to Bypas~ 
Comment Periods 

It Congress approves Mr. Clinton's health 
plan or anything like it, the Governm!!Ot will 
have to issue scores of regulatloils. The Ad­
ministration-wants to issue emergency rules, 
without_ the usual opportunity (Qr public com­
ment, because It sees an urgent. oeed "to 
assure access to health care tor millions-of 
Americans and to reduce the. runaway 
growth in health care spending." · 

Under a 1946 law, the Administrative Pro­
cedure Act, Federal agen,:ies·are supposed to 
publish proposed rules in the Federal Regis­
ter and then allow at least 30 iiays for public 
commenL The agencies must· corisider~ ·the 
comments before Issuing final rules. In prac­
tice, this process sometimes takes a year or 
more. .. .'~· . 

. Consumers, doctors, ~tals, trade • 
elations and state andiical ~pd au 
presumably want to~mmem C11 ~carry­
ing out Mr. Clln'too•s healthplan.·lbe·Clntoo 
Administration says Ii.would &Cc!!Pt. public 
comment on such rules aflU _dley take effect 

People now WOJ'W for. ~t,. Clinton 
~ the Rt!al,ID ,-AdmiRistAtlon in 
1982 When it tried to amail:lbe puhlic's ript 
to comment oo regulatioas before they ~ 
Issued. Reagan offlciala sakl then that tbe 
Government did not have time to allow" ''r. 
lice and comment" CID rules making urgently 
needed changes In 59tjal .~.~ 
and welfare programs. -. : . .. ; . .) . ~-

BOSNIANS. CONTINUE 
In, Croatia, the United Nations today 

accused Government forces of firing 
on peacekeepers who were ~ to 
two wounded comrades from a mine­
field on the edge of a Serl>held enclaw 
oo Saturday. No casualties were re­
ported in the shooting. . OFFENSIVE ON VITEZ 

· Muslim and Croatian forces 
Cool Fighting in. Most✓ 

SARAJEVO, Bomia and Heffl!gOVi­
na, Sept. 26 (Reuters) - Gove,..,..,,_,,,11 
forces continued their offensive today 
against a Croatian SU"Ollghokl ID 
tral Bosnia where there Is an 
sives factory. 

: tha~~~~ i;:m._ 
WOUl'lded -n· trr1t1e strongfto;;:::;..;;:~ 
and in Novi Jravnilt, Kiseljak and 
sovaca. 

The captUre of Vitez would nn,llrldooli 
the Muslim-led Government wttJI 
cial mat6riel aher being cut off fro 
weapons. supplies by em1baJwoest! 
against the former Yugoslavia. Vit 
would also provide the Govemmen 
with control of more territOI')' prior 
any peace agreemenl 

On another MusliaH:roadan ba 
front, a military spokesman for 
Bosnian Croats said today that flgb 
had subsided in Mostar, which bu 
the scene ot fierce combat between tbei 
two f~ Bosnian Croat forcea say, 
thty siped a ceue-flre with tbe Mus-' 
lim forces In Moster, but the Unlred· 
Nations and the Muallma baYe DOC con­
firmed tb1a. 

The continued fiahtma took place u ' 
Parliament prepared to meet on 
day to debate the latest plan to end 
. war. Its ctianc:es for approval, bowev 
er, teemed uncertain u Bosnian poll 
cal and mJJJtary leaders bave vo6ced 
mJsgivlngs. 1be plan would puttUcm 
Bosnia Into three ethnic states that 
would bave- the option of seceding two 
~later. . 

The peacekeepers had entered a no 
man's land In the Medak pocut of the 
Krajlna enclave after two Frencb 
peacekeepers patrolling the area were 
wounded by a land mine, sakl a United 
Nations spolteswoman, Shannon Boyd,. 

On the way to rescue tbetr com 
two more peacekeepers from P 
were Injured u their armored 
hit a land mine and anocher 
was sbot at, the United Nations 
All of the wounded were evacuated to 
United Nations hospital In Zagreb, 
capital 

There and In other cities, mo.11S1Jlldsl 
of Croatian refugees from Serb-be 
repins of . Croatia demomtra 
apinst the United Nations 
F.-ce, known as Uoprofor. accusing I 
tftlilln& to return them to their homes. 1 

Demonstrators, some of them ' 
.... pthered In the main down 
~re of _Zagreb with flags and 
ners in Croatian, English and F 
reading:_ "We want our homes back,' 
"Unprofor - · Serbprofor" and "Im 
ment U.N. resolutions." 

1be rallies were held three days If 
ter the Croatian Government mueil 
ultimatum to the United Nations to 
a deadline for disarming rebel Serbian1 
fOl'0el or withdraw its peacekeeping 
uoops bY Nov. 30. • 

About 2:50,000 Croats fled or were 
expelled from territory seized by Cro­
atian Serbs rebelling againit Zagreb's 
secewon from Yugoslavia 1n 1991. 

United NaUom peacekeeping trOOpS 
were deployed in Croatia 18 months. 
qo to aradullly rewm Serb-beld ~ 
to Zagreb's sovereignty and repatna~ 
refugees. But after negotiations ~ 
tween the two sides failed to yield 
prosress, the Croatian Government 
said last week that it would not renew 
tbe United Nat.Ions mandate when tt 
expires on Tburlday unless it was 
itftlll(bened to enforce compliance~ 
the·rebe) 5ertls. . . I 
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Clinton's Road Show Visits, 
And Dinkins Hitch_e~ '1 Ride 

ByTODDS.PURDUM . f'<'\ 
President Clinton -came to town From lhe White Route lawn to the 

yesterday to atve a llrt tQ Mayor Future Diner In Fresh Meadow,, 
David N. Dlnkln1'1 re-election cam-. ~., to a private fund-ralaer ror 
palgn, and began by 11vt111 the Ma)'Or bl• ~ICH'I at the home of !'.1 whlakey 
himself a lift on Air Force One from mll&l)at.e to t pla at lhe ~w York 
Washington, where Mr. Dlnklna had . Sherat~ ~ to nlte SI mlllloq . 
gone Saturday night Juat tor a mom- for the Dlnldna camp, the Mayor 
Ing meetlna at the White Houee and atuck to Che Pre1ldent like wallpape~ 
airborne face time with hla Com- 1tlclcs to the wall. Beamln1 broadly; 
mander Jn Chief. . he Introduced him as "our fearles1 

"Old you see that shot on the tar- leader." 
mac at Kennedy?" asked Represent• "Pre1ldent Cll.nton and I belona l;O 
alive Thomas J . . Manton,.the Queens the party or atrordable health ca~,"_ 
County Democratic leader, ebullient he told the crowd at the diner, where 
at the pose by the two men at the ' the P"'-'ldent conducted one of h&I 
,-lrporl · "I can't rmaglne a belier trademairk Oprah-esque semlnan on 
lmaJe. That.~ . . lh~re•s a close- health care, with Mt. Dinkins noddlna. 
Deis tb~r'e that's lmportant." solemnly In a front•row booth. ••we 

That airport happens to be In II are against the right-wing Republl• 
borough where Mr. Dinkins will un- can philosophy. that aays If you can't 
doubtedly loae to Rudolph W. Glu- afford It, you can't have It.'' 
llanl, and where polls have lhown In remarks prepared for delivery 
some Democrats drlftln1 away rrom at the dinner, whe.re t11ures as di• 
him. But with . a little help from verse aa the Rev. Al Sharpton and Dr. 
friends like Mr. Clinton ~ and Mr. Ruth Westhelmer gathered last night, 
Manton - he la hoping to hold down 
the margin. · Continued on Pase B3, Column J 

.• , .. . • •, • • ! : • 

:Dinkins Bas~s in the Glow, ~d Cash-Flow, ·of a Presidential Visit 
✓ Continued From Page Al 

· Mr. Dinkins lit Into Mr. Glullanl even 
: more explicitly. "The Republican 
: model• hlmseU so closely after Ron• 
aid Reaaan, he even Joined the ac­

. : tors' union three years a10. But I say: 
At least Ronald Reagan knew how to 
act.'' 

Of course, this election Is likely to 
be decided by a range of local con­
cerns and anxieties, such as crime, 

. the economy and race, which no pres­
idential photo opportunity can easily 
allay, and Mr. Clinton cannot deliver 
much ln the way of taqlble govern• 

. ment aid. On the other hand, the 
· contest fl1ures to be close enou1h 

that a day of stumping and money­
raising with the President qualifies -

· In the spirit or the diner - as chicken 
soup: It can't hurt, and It might help. 

Richard Bryers, a spokesman for 
rhe Giuliani campaign, measured his 

. words In measuring the event. 
" It's good that the President has 

come Into town lo see the problems of 

New York and meet with the people 
of New York, because New York 
needs all the help It can aet," he said. 
"But this Is politics as usual and we 
otrer a different approach to govern­
ment that 1oes beyond partisan poli­
tics.'' 

In his 1989 rac;e against Mr. Din­
kins, Mr. Glulianl himself relied on 
the fund-raising power of George 
Bush, who came to town and man­
aged to embarrass him a bit by man­
gllna the pronunciation of his name. 
But Inviting a Republican President 
to a traditional DemocratJc strong­
hold like New York was tricky, and 
the two never stumped together. 

Mr. Clinton missed no chance to let 
the Mayor bask In.his reflected glow, 
at the end of a week In whlch the 
President Introduced his proposed 
health-care changes and waa rldln& a 
crest of publicity much more favor­
able than the dally crises that doged 
him a few months ago, and In a state 
where Mr. Clinton'• popularity rat­
ings have consistently been hlaher 
than In the nation as a whole. 

Early last evening, the President 
planned to Join the Mayor at the Park 

Clinton's .stumping 
m~y not decide ~e · 
mayoral race. But 
it can't hurt. 

Avenpe apartment of Edgar Bronf­
man Jr., of the Seagram distilling 
family, for a private party for major 
donors. Then, at the Sheraton, Mr. 
Clinton, Gov. Marlo M. Cuomo, Sena­
tor Daniel Patrlclc Moynihan and vlr• 
tually the eqtlre state Democratic 
establishment were to Join In singing 
the Mayor's praises and fllllng his 
coffers as the ·campaign moves Into 
the final five weeks. 

For the Mayor, It w·aa a day to reap 
the rew~rds he hoped for early In his 
term when he sought to play host to 
the 1992 Democratic Convention, de­
spite the early skepticism of some 
party leaders, Including Mr. Clinton, 
that the Democrats ~ad no business 

coming to a place that was such a 
aymbol of urban problelfls. In the end, 
Mr. Clinton aaw the convention a■ a 
smashing aucceas, and II now wlllln~ 
to risk his own prestlae to help the 
embattled Mr. Dinkin■ and thus avoid 
a Republican mayoralty, which mlJtht 
make New York tougher territory lor 
his own re-election. In 1998. 
· It was also a day calculated to 
fulflll th~ Mayor's paaalon for cere­
mony. 

Lota to Talll About 
"I think It's the only way to travel," 

Mr. Dinkins said In a Interview be­
tween events. "The President was 
gracious enough to Invite me to come 
down. I went to tlie White House this 
morning. I greeted the PreaJdent as 
he came In from Jogln1 and we spent 
a rew minutes c&attlna there.'' Then 
the two flew by Marine helicopter to 
Andrews Air Force Base In Mary• 
land, boarded Air Force One and 
shared a limousine to the diner. 

What did they talk about, campaign 
business or city business? 

"SOme or each," Mr. Dinkins re­
pll~. " He's concerned about gun con-

trol, as I am. And we talkeo about 
what we're doln1 with• lncreHlna the 
police force here. We talked a little bit 
about the campaign. where I think we 
are, how he might be helpful, and so 
on. It was a moat rewa rdlna, refresh­
Ina time. He'■ terrific. He's certainly 
knowledgeable.''. · · 

Indeed, as Mr. Clinton fielded ques- · 
lion after Insurance queatlon - Inter• 
speralna them with deejay• .. segues, 
like " Let's talk about the nip aide of 
the• pre-existing condition; that ii, 
people who keep their Job •cause they 
don't want ito lose coverage" - Mr. 
Dinkins•• \ attention sometimes• 
seemed to drtft Jllst a bll. overloaded 
like that of the rest of the audience by 
the mass of detall. ' 

It was • rteld day for other local 
politlclana, from Geraldine A. Ferra­
ro, who kissed Mr. Clinton at the 
airport, to the State Auembly Speak• 
er, Saul Weprln, who·walked down the 
hill from his apartment building In 
Fresh Meadows to the diner with his 
four grandchildren In tow. (He aot In, 
I hPV ,ti,t nnt \ ' 



THE WHITE HOUSE 

WASHINGTON 

December 22, 1994 

MEMORANDUM FOR PAT GRIFFlN & MEI.ANNE VERVEER 

FROM: PETER uef 
SUBJECT: ATTACHED MEMORANDUM 

Attached is a draft memorandum to the Chief of Staff regarding legal reform issues. 
Judge Mikva, Joel Klein, and Bruce Lindsey have reviewed an earlier version. I would greatly 
appreciate any comments or thoughts you might have; ideally, we would like to submit this to 
Leon during the first week of January. 

Please call me at 6-2801 if you have any questions. 

Thank you. 



THE WHIT E HO US E 

WASHINGTON 

December 22, 1994 

MEMORANDUM FOR THE CHIEF OF STAFF 

THROUGH: ABNER MIKVA 

FROM: JOEL KLEIN, BRUCE LfNDSEY, & PETER YU 

DRAFT 

SUBJECT: LEGAL REFORM ISSUES: PRELIMINARY RECOMMENDATIONS 

Legal reform issues pose a political conundrum for the Administration. On the one hand, 
the President and the Vice President have ublicly criticized certain le al reforms, most notably 
in the area of product liability (see Attachment , and several traditional constituencies are 
strongly opposed to the current refom1 proposals. At the same time, the new Congress appears 
likely to pass a legal-reform bill--a bill that could have broad public support. This 
memorandum offers background and outlines a range of actions the Administration could take 
in this area. 

Background. The category of "legal reforms" includes three distinct but related issue areas: 

• civil justice reforms (such as changes in attorneys' fees and rules of evidence); 

• product liability reforms (such as changes in the law of damages and statutes of repose); 
and 

• securities litigation reforms (such as limits on stockholder class-action suits). 

Proponents of reform voice similar arguments in all three areas, claiming that the current system 
is unfair, encourages wasteful litigation, stifles innovation, and undermines US competitiveness. 
Opponents of reform characterize the proposals as result-oriented provisions that serve only to 
shield defendants from liability and to federalize an area traditionally controlled by state law. 

Although the legal-reform debate has raged for at least a decade, the empirical evidence 
is far from definitive. While each side is able to marshal data that appear to support its claims, 
independent studies (such as those by Rand and GAO) have reached mixed conclusions. These 
studies suggest that in the 1980s litigation increased significantly (largely due to asbestos-related 
claims), but also that the filings in more recent years evidence no clear trends. With regard to 
product liability cases, the studies also fail to support charges that, at the median, damage awards 
(compensatory or punitive) have been dramatically increasing. -
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Legislative Activity and Context. Last session, after lengthy negotiations that significantly altered 
(in a pro-consumer direction) the initial bill, Congress established an 18-year statute of repose 
for product liability claims concerning general aviation aircraft. In addition, Congress considered: 

• 

• 

S. 687, sponsored by Sen. Rockefeller, which would establish uniform federal standards 
in several areas of product liability law; a cloture vote on the bill failed by 3 votes. 

several health care bills that would reform malpractice and medical products liability laws, 
limiting contingency fees and noneconomic damages. 

• legislation designed to reduce class-action lawsuits in securities litigation by establishing 
a fee-shifting rule and eliminating joint-and-several liability. 

Chairman Brooks' ability to delay product liability legislation in the House led proponents to 
concentrate on the Senate. ln 1992 and 1994, Sen. Rockefeller introduced a compromise bill that 
did not limit either punitive damages or attorneys' fees, two of the most controversial elements 
of previous proposals. Then-Sen. Gore voted against the bill in committee in 1992 and in had 
opposed earlier versions of the bill on the Senate floor. 

The "Common Sense Legal Reform Act," which the Republicans plan to introduce next 
session, goes further than most of these bills. More precisely, it provides for: 

• civil justice reforms for federal courts: 
a "loser pays" or "English rule" attorney-fee regime for diversity actions brought 
in federal court; and 
amendments to the rules of evidence regarding expert scientific testimony. 

• product liability reforms that govern both federal and state court claims: 
a uniform limit on the liability of product retailers; 
a uniform "clear-and-convincing" evidentiary standard for punitive damages; 
a cap on punitive- damages awards; and 
a bar on joint-and-several liability for noneconomic damages. 

• securities litigation reforms: 
an English rule for all securities-fraud claims; 
a strict scienter requirement that effectively eliminates joint-and-several liability; 
and · ' 
an "actual reliance" requirement that severely increases a plaintiffs burden of 
proof. 

The legislative politics surrounding legal reform is in a state of flux. fn general, legal 
reform has not been a partisan issue, although the Contract may change that dynamic (at least 
in the House). Given current information, the most likely scenario is that reforms in the three 

/ 
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areas--civil justice, product liability, and securities--will proceed on separate tracks, and that 
the latter two may move fairly quickly. It also appears that the House will move more quickly 
than the Senate. 

Many observers believe that the Rockefeller bill could easily pass the reconstituted House, 
and could receive more than 65 votes in the Senate. Accordingly, proponents of reform are 
weighing plans to press for more radical reform. If they do, moderate Democrats and 
Republicans who voted for earlier versions of Rockefeller's bill will be in a critical position. 

BriefAna[ysis. The Justice Department is undertaking a comprehensive analysis of the Contract. 
In general, it is worth noting that the Contract provisions tend to address the problems of the 
legal system faced by business interests, and to leave unaddressed problems with access to justice 
faced by citizen, consumer, and labor interests. With regard to the specific issue areas, we offer 
the following observations. 

• Civil Justice Reforms--Adoption of the English Rule, even if limited to federal diversity 
jurisdiction, would fundamentally alter the American legal system. It is far from clear 
that such a reform is justified and how such a change would affect state court filings. 
Reform of evidentiary rules by statute is also a dangerous business: it may be best to 
leave such changes to the authority and accumulated experience of the courts. 

• Product Liability Reforms--The threshold question here concerns federalism: the 
Contract bill would preempt state standards in several areas. While it certainly is the case 
that the vast majority of commerce is interstate ( or international), it is not clear that the 
federal interest in uniformity is sufficient to trump the interests of the States in an area 
that is traditionally the province of state courts and legislatures. (Indeed, in the 1980s, 
48 States enacted various versions of "tort reform.") 

Assuming one were to support some federal standards, a few are particularly problematic. 
Limitations on retailers' liability and a clear-and-convincing standard for punitive 
damages, for example, are less problematic than a cap on punitives or the elimination of 
joint-and-several liability for noneconomic damages. The latter two would create 
troubling inequities and arguably represent a far greater intrusion into state sovereignty 
than the former two. 

• Securities litigation Reforms--The federalism issue is not present here, as this is an area 
long governed by federal law. The data--which are more complete than those regarding 
product liability--suggest that the number of suits (both absolutely and as a percentage 
of IPOs) is not increasing, although the dollar amount of the awards is increasing. Unlike 
in the product liability area, the plaintiffs' bar has its own legislative. agenda, which 
includes overruling the Supreme Court's recent Central Bank ruling (in order to create a 
statutory cause of action for aiding and abetting a lOb(S) violation) and extending the 
statute of limitations for 10b(5) actions. Some reform .in this area may be appropriate, 
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although far-reaching changes (such as adoption of the English Rule or an actual reliance 
requirement) would be very problematic. 

Options. As of this writing, it seems likely that Congress will disaggregate the Contract bill and 
set aside its most severe provisions. It also seems fairly likely that Congress will pass a product 
liability reform bill and a securities litigation reform bill, with support from the business 
community and increasing expectations of a Presidential veto among consumer groups and the 
plaintiffs' bar. 

Both as a policy matter and a political matter, it would be unsound for the Administration 
to embrace the Contract bill. In general, one can distinguish among four plausible options. 

• Option 1: Oppose any significant legal reforms. This would be viewed positively by 
traditional constituencies: consumer, labor, and seniors groups, as well as the trial 
lawyers. However, it could be viewed more broadly as "politics as usual," given the 
widespread anti-lawyer animus in the general public. If a veto threat were not credible, 
the Administration could be marginalized in the legislative process. 

• Option 2: Wait and see. This posture would be difficult to maintain, and could also 
leave the Administration in a highly unfavorable position: facing a bad bill and the 
narrow options of a controversial veto or a severely criticized signing. 

• Option 3: Articulate clear policy principles, challenge the Contract bill, and engage the 
debate. A third option would be to address directly legal reform issues. To do so, the 
President could articulate policy principles that would frame his position. Under an 
overall theme of "making the legal system work better for the middle class," the President 
could identify changes that he believes are essential to meaningful reform, such as: 

a bar on secret settlements in federal product cases that implicate public health; 
alternative dispute resolution (ADR) mechanisms that work; 
insurance reporting requirements; and 
changes to reduce the "race to the courthouse" in securities litigation. 

Moreover, the President could identify reforms that he believes are not tolerable, such as: 

broad application of the English rule in federal courts; 
restrictions on compensatory damages; 
favorable treatment for business (as opposed to consumer) litigation; and 
changes that would eviscerate private enforcement of the securities laws. 

Such a statement could help frame the debate and might encourage proponents of the 
Contract bill to consider an approach that served consumer as well as business interests. 



DRAFT 
-5-

• Option 4: Emphasize the federalism dimensions of this issue. This option would involve 
either (i) developing and supporting refonns limited to the federal courts or (i,i) calling 
for elimination of federal diversity jurisdiction and deferring to States on legal refonns. 
Either approach would emphasize the States' role in this area and expose the Republicans' 
inconsistent positions on States' rights. 

Recommendations. At this point, we believe that Option 3 makes the most sense. Toward that 
end, we propose the following next steps. 

• With the assistance of Legislative Affairs, Counsel's office and the NEC would begin 
discussions with consumer groups, ATLA, Sen. Rockefeller's staff, and others to explore 
the possibility of revising Sen. Rockefeller's bill to address more completely consumer 
concerns (e.g., by addressing secrecy in settlements and enhancing ADR). 

• A working group would evaluate the various legal reform proposals and their interaction 
with other Administration initiatives (such as health care reform and reauthorization of 
environmental statutes). By mid-January, the group will draft, for your--and ultimately, 
the President's--consideration, an Administration statement of principles for sound legal 
refonn. At that time, the. President would be able to decide which sorts of reforms, if 
any, he wishes to support and which he wishes to oppose. If approved, these principles 
would facilitate and inform ongoing discussions with the parties. 

_ _ Agree; proceed with preliminary conversations and draft statement of principles. 

_ _ Disagree. 

__ Let's discuss. 



THE WHITE HOUSE 

WASHINGTON 

February 2, 1995 

MEMORANDUM FOR THE ATTACHED DISTRIBUTION LIST 

FROM: Peter Yu 1 
SUBJECT: Revised Presidential Decision Memorandum 

Attached please find a revised and red-lined draft of the decision memorandum for the 
President, reflecting my effort to incorporate the comments offered at yesterday's meeting. Please 
provide any further comments by noon tomorrow, Friday, February 3. At that time, please 
also provide your office's recommendation to the President. A number of upcoming events 
militate in favor of sending this to the President as soon as possible. 

Thank you. 



THE WHITE HOUSE 

WASHINGTON 

February 2, 1995 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

ABNER MIKVA & BO CUTTER 

JOEL KLEIN, BRUCE LINDSEY & PETER YU 

LEGAL REFORM ISSUES 

DRAFT 

This memorandum presents a strategic choice regarding the Administration's position on 
legal reform issues and offers two draft "statements of principle" for your consideration. 

L BACKGROUND 

Congress is currently considering legal reforms including civil justice reforms (such as 
changes in attorneys' fees), product liability reforms (such as changes in the law of damages), and 
securities litigation reforms (such as limits on stockholder class-action suits). Proponents of 
reform claim that the current system is unfair, encourages wasteful litigation, stifles innovation, 
and undermines US competitiveness. Opponents of reform · contend that the proposals are 
unnecessary provisions that serve only to shield defendants from liability and, in the case of 
products liability, to federalize an area traditionally controlled by state law. 

Both you and the Vice President have been critical, or at least skeptical, of reforms of the 
legal system through preemptive federal legislation. Attachment A offers selected press accounts 
of your statements on these issues. 

The empirical evidence regarding the need for reform is far from definitive. While each 
side marshals data that appear to support its cla ims, independent studies have reached mixed 
conclusions. These studies suggest that in the 1980s litigation increased significantly (largely due 
to asbestos-related claims), but also that the filings in more recent years evidence no clear trends. 
With regard to product liability cases, the studies also fail to support charges that damage awards 
have been dramatically increasing. In response, proponents of reform emphasize that the mere 
threat of large awards has a deleterious impact on business. 

The legal reform legislation included in the Contract with America is, by most accounts, 
quite extreme; Attachment B outlines the primary provisions of the bill. For several years, 
Senator Rockefeller has championed an approach to product liability reform more moderate than 
the Contract version; last session, a cloture vote on the bill failed by only 3 votes. Senator Dodd 
has introduced a securities litigation reform bill that is less extreme than the Contract provisions; 
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Congressman Markey has introduced an even more shareholder-friendly bill. Most observers 
believe the House will pass legal-reform legislation relatively quickly (perhaps within the first 
100 days) and that the Senate will not move until late spring. It is possible that a Rockefeller- \ 
type bill and the Dodd bill will emerge as "compromise" approaches that could attract the 
required 60 votes. 

The ·Chief of Staff charged an interagency group with developing a proactive approach 
and a "statement of principles" that would serve as an outline of the Administration's position. 

IL OPTIONS 

The group agreed that, with regard to securities -litigation reform, the Administration 
should work closely with the SEC to encourage reforms that fall somewhere between the Dodd 
and Markey bills. Such a package could include extensions of the statutes of limitation and 
measures to reduce the "race to the courthouse" and the .risk of meritless claims. At the same 
time, the Administration would oppose reforms--such as some of those in the Contract bill--that 
would effectively end private enforcement of the securities laws. 

With regard to civil justice reform and product liability reform, the group focused on two 
primary options for an Administration statement of principles. 

• 

• 

Option 1: Oppose the Contract Bill. One approach would emphasize that the legal system 
should protect the middle class from injustice and fraud, and would emphasize federalism 
concerns. Republican reforms would preempt state law to limit the liability faced by 
defendants in products litigation rather than decrease litigation costs and delay for all 
parties. This option (illustrated by Attachment C) attacks the premises of Republican 
reforms with the following principles: 

the Contract approach limits corporate Liability to the detriment of product safety j 
and full compensation for injured plaintiffs; [ -:J 
outcomes that offend common sense in products cases should be dealt with by the 
States, not by the federal government. 
the Administration supports legal reforms in federal court to decrease frivolous 
suits and high costs and delay, without underdeterring fraud and corporate 
negligence. 

Option 2: Indicate Your Support for "Balanced" Reform. A second approach (illustrated 
by Attachment D) would focus less on the Contract bill and offer a more modulated 
approach. The central elements of that approach are: 

a legal reform bill should be balanced and address the concerns of both businesses 
and consumers; 
legal reform is generally a matter of state law and thus the Administration 
supports reforms in federal courts to reduce frivolous litigation and accelerate 
resolution in the federal courts; 
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DRAFT 
the Administration supports pro-consumer provisions such as limits on secrecy 
in settlements; 
the Administration opposes universal preemptive limits on compensatory and 
punitive damages, but d~ not oppose uniform (preemptive) standards for 
punitives to enhance predictability for businesses. 

llL ANALYSIS 

Though substantively similar, these options reflect two quite different strategies. Option 
1 takes advantage of the extreme nature of the Contract bill and its inconsistency on federalism I 
grounds to attempt to reframe the debate in a manner consistent with our middle-class theme. 
Your credibility on the federalism argument would be enhanced by your willingness to consider \ 
reasonable federal securities law and federal court reforms. This option would send a strong 
signal to the Congress and strengthen the hand of consumer and attorney interests (and recognizes 
that a veto must be politically defensible before the threat of a veto becomes effective). It may, 
however, trigger negative reactions from the business community, and could, given the strong 
anti-lawyer animus in the general public, be misinterpreted as "a defense of lawyers.'1 For that 
reason, it also recommends that you favor contingency-fee reform in federal courts. 

Option 2 does not directly address the Contract but rather attempts to acknowledge the 
concerns of both business and consumer interests. Unlike Option 1, it indicates a willingness to 
entertain some preemptive federal legislation (a position consistent with your signing of the 
ge~eral-aviation reform bill). The emphasis on a balanced bill could improve the legislation 
passed, in part by encouraging business interests to reconsider any overly ambitious reform 
efforts. Consumer interests may be deeply disappointed by this approach; attorney groups would 
likely tolerate, but not embrace, it. While intended to be more accommodating, this Option could 
be viewed by some as tentative and equivocal. 

In short, Option 1 conveys a strong middle-class message and lays the groundwork for 
a veto; Option 2 emphasizes balance and leaves greater room for either signature or veto. 

Y. 

RECOMMENDATIONS 

[to be completed] 

DECISION 

Pursue Option 1 statement of principles. 
Pursue Option 2 statement of principles. 
Let's discuss. 
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ATIArnMENT A: PRESS Accoum:s OF PAST STATEMENfS 

President Clinton 

• "The proposals advanced by George Bush and Dan Quayle [presumably including S.640, 
the Rockefeller bill] are dramatically tilted toward big polluters, manufacturers and 
insurance companies, and against consumers and victims." The Candidates on Legal 
Issues, ABA J., Oct. 1992, at 57. 

• "Bush and Quayle want to cap the ability of juries to award victims punitive damages, 
even when that is the only way to bring a powerful offender to justice, or to keep a 
dangerous product off the market." Id. 

• "(Bush and Quayle] want to make victims pay the legal fees of big manufacturers, if, for 
some reason, they sue and lose. It is nothing more than trickle-down justice." Id. 

• "As a general matter, I believe that legal reform should be enacted in the laboratories of 
the states, rather than at the federal level." Id. 

• "In my view, the best reforms are those that make it less likely for people to go to court. 
We should encourage greater use of alternative dispute resolution to give consumers 
redress without having to litigate, such as mediation, mini-trials, and the multi-door 
courthouse. We should also encourage the use of special masters to help sort through 
complex cases. And we should restrict the use of secrecy agreements, which too 
frequently force litigants to refight the same battles, over and over, while endangering 
public health." Id. 

• "But I will oppose any proposals that pretend to 'reform' lawsuits while actually 
encouraging dangerous products or marketplace fraud." · Id. 

Vice President Gore 

• Voted against S.640, the Rockefeller Bill, in the Commerce Committee in 1992. 

• Co-authored Minority Views in the Commerce Committee report on product liability 
legislation in 1990. 

• Widely quoted in press as having deemed the Rockefeller bill "anti-consumer." 
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ATIACHMENT B: lEGAL REFORM BILIS 

The more controversial provisions of the "Common Sense Legal Reform Act" include: 
• Civil justice reforms for federal courts: 

a "loser pays" or "English rule" attorney-fee regime for diversity actions brought 
in federal court; and 
tighter rules regarding expert scientific testimony. 

• Product liability reforms that govern both federal and state court claims: 
limits on the liability of product retailers; 
uniform "clear-and-convincing" and "actual malice" standard for punitive 
damages; 
a cap on punitive-damages awards; and 
a bar on joint-and-several liability for noneconomic damages. 

• Securities litigation reforms: 
an English rule for all securities-fraud claims; 
a scienter requirement that effectively eliminates joint-and-several liability; and 
an "actual reliance" requirement that greatly increases a plaintiffs burden of proof. 

The civil justice reform provisions could significantly reduce suits by smaller parties (such as 
consumers) against larger parties. The product liability provisions preempt an area long the 
province of state courts and legislatures. The securities litigation provisions would eviscerate 
private enforcement actions. 

The primary features of S. 687, introduced last session by Senator Rockefeller, include: 
• establishment of a federal fault standard for punitive damages (including a safe harbor for 

FDA- and FAA-approved products), but no cap on punitive damages; 
• elimination of joint and several liability for noneconomic damages; 
• incentives for out-of-court settlements and for the use of alternative dispute resolution; 
• uniform statutes of limitation and repose for product liability claims. 

Consumer and attorney groups were particularly critical of the distinction between economic and 
noneconomic damages, limitations on joint and several liability, and the FDNFAA safe harbor. 

The Dodd bill on securities-litigation reform includes: 
• guardians ad litem and steering committees for class actions; 
• a scienter requirement; 
• limits on attorneys fees to a "reasonable percentage of the amount recovered"; 
• restrictions on the use of civil RICO in securities law claims; and 
• proportionate liability in federal securities fraud actions. 

Consumer and attorney groups were particularly critical of the proportionate liability provisions 
and the limits on attorneys fees. 
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ATIACHMENT C 

STATEMENT OF PRINCIPI ES (OPTION 1): OPPOSE WE CONTRACT 

The Contract with America limits corporate liability to the detriment of product safety and 
full compensation for irtjured plaintiffs. 

How would the middle class benefit from: 
Making a losing plaintiff pay General Motors' legal fees? 
Capping the award of punitive damages against corporations that knowingly fail to correct 
design flaws leading to consumer death or injury? 
Enacting rules that discriminate against victims suffering loss of reproductive ability and [/J 
other noneconomic damages? 
Preempting state laws in a one-sided fashion: only where helpful to defendants, but not 
to consumers. 

Outcomes in state law cases that offend common sense should be addressed by the States, I 
not by federal regulation. 

The Administration supports reasonable reforms of the federal securities laws and federal 
court reforms that reduce costs and delays for plaintiffs and defendants. 

The middle class M!QHld benefit from reforms in federal courts, such as: 
Limits on the fees attorneys can charge plaintiffs when suits settle early in the litigation 
process. 
Alternatives to trial such as court-annexed arbitration and mediation which allow the 
middle class to seek resolution of disputes at lower cost. 
Procedural reforms that encourage defendants to make reasonable settlement offers in 
meritorious cases and plaintiffs to accept them. 
A legal presumption against secrecy provisions that prevent the release of information 
relevant to public health or safety. 

Business defendants should benefit from reforms directed at frivolous suits, not meritorious ones. 

Reforms should respect the freedom of the individual to sue if her legal rights have been 
violated; litigation reflects a free-market approach to enforcing public safety and health 
concerns. 

Empirical data should support claims made about the effectiveness of controversial reform 
measures. 
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AITACHMENT D: 
STATEMENT OF PRINCIPLES (OPTION 2): SUPPORT BALANCED REFORM 

More than anything, a legal-reform measure must be balanced. It must improve the civil 
justice system--not as a process that serves one class of parties or another, but as a system that 
serves all: potential plaintiffs, potential defendants, public health and safety, competitiveness and 
innovation. 

Whenever possible the federal government should lead by example, not by mandate-:--this 
is as true in legal reform as in welfare reform and regulatory reform. Thus, reform efforts 
should focus on the reform of federal rules-and procedures. ln particular, reforms should: 

Reduce frivolous litigation through measures such as mandated sanctions for such 
frivolous filings and higher ple~ding standards for product liability claims. Such targeted 
reforms would be more effective at eliminating frivolous litigation--and more fair--than 
a blanket "English rule." 
Improve the efficiency of the legal system through measures such as a broad expansion 
of alternatives to litigation, and meaningful incentives (such as limited fee-shifting) to 
use such alternatives and to encourage early settlements. 
Protect the public interest by establishing a presumption against secret settlement that 
would prevent the release of information relevant to public safety or health. 

Legal reforms that preempt state laws and supplant traditional state authority should be 
undertaken only if justified by sound analysis and a strong federal interest. Thus: · 

The Administration opposes preemptive legislation to limit the recovery of compensatory 
damages as well as limits on punitive damages. With regard to the latter, punitive 
damages are appropriate to deter or punish extraordinarily irresponsible behavior. [n such 
rare cases, punitive damages are and should be imposed based on the facts and 
circumstances of the particular claim--not subject to some arbitrary or formulaic amount 
or cap. 
At the same time, there may be justification for federal guidance establishing when 
punitive damages are avpropriate, such as a "clear and convincing evidence" requirement. 
Particularly as the vast majority of commerce is interstate, the federal government has an 
interest in providing businesses with some predictability. 
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