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Hi Melanne. Here arc some off the record ideas for you to think
upon and which we can discuss at any mutually convenient time.

1. OMB BUDGET MARK. We were alarmed to Jcarn Jast week that OMB had set our
FY ’98 budget mark at 5% below our current $99.5 million. Our cxaminers
immediately appealed this mark to Raines and succeeded

in rounding the final figure up to‘gpﬁ million)(which represents

a 3.2% rise for inflation). Our fo agency appeal goes to OMB

op December 4th. Our request to OMB for FY 98 is $145 million.

We would have preferred to requcst an amount equal to the FY 95 funding
level (8$162.3 million) but as a '"team player' we limited our

request to $145 million. This request level is virtually the same

amount as our funding level in FY 82! We very much neced the
Administration’s continued support to help bolster the loss of

support in Congress due to the recent elections.

2, NATIONAL MEDAL OF ARTS. It would be helpful to more closely link
the medal events with the two Endowments. The medals ceremobpy is an opportupne
time to articulate the crisis over the future of the NEA, Would it be appropriate
for Jane and Sheldon to have brief speaking roles at the ccremany?

3. INAUGURAL ADDRESS and STATE OF THE UNION. These are good opportunitics
for the President to mention the importance of the federal role in supporting

the arts and humanities. It need only be onc line or part of one line in

cach speech. Let me know if you have ideas on how to make this happen. We

will draft text if it would help.
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4. NATTONAL COUNCIL ON THE ARTS MEETING. The next meeting of the National
Council on the Arts is March 7, 1996. We would like to have Mrs. Clinton

come and speak at this mccting. By then wec should have almost 100% Clinton
appointees on the Council. Qur appropriations hearings should be underway by then
so we may have an early sense of how the new Congress is going to treat us.

S: AMERICAN CANVAS REPORT. In the Spring we will be relcasing the
final report on our American Canvas initiative which will summarize the

findings of our community forums all over the country. These forums addressed

the needs of the non-profit cultural sector community by community. This could be
a perfect vehicle for Mrs. Clinton to endorse and help us release. I will

keep you up to date as it devclops.

6. PRESIDENTS COMMITTEE ON THE ARTS AND HUMANTTYIES. We need to talk
about this organization and its relationship with the Arts Endowment.

There is a growing sense that the Committee competes with the NEA rather

than supports it. We should conslder requiring the Committce to raisc its own

operating funds. NEA and NEH now contribute over $300,000 apiece to keep it afloat

each year and, as our funds decrease, it bccomes harder to justify this cost.
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the Mexican border as part of a project of the Museum of Contempo-
rary Art in San Diego.

It was fortunate that [ had seen none of the works in question and
could respond noncommittally when asked about them. The talking
points in my briefing book suggested that I say: [ am not thoroughly
knowledgeable about the actions taken by the former administration,
nor am I thoroughly knowledgeable about current controversies.

A visit to the junior senator from Kansas, Nancy Kassebaum, rein-

. forced my perception of congressional thinking. She told me point-blank
that I could not defend controversial art and to not even bother to try.
Kassebaum was the ranking minority member on the Committee for La-
bor and Human Resources. She was bright, fair-minded and straightfor-
ward. She always told me exactly what she thought, and always did ex-
actly what she said she was going to do. I appreciated this enormously.

When I met Orrin Hatch, I was stunned that I was actually sitting
down with him. My husband and friends and I had been riveted dur-
ing the hearings for Clarence Thomas’s appointment to the
Supreme Court. I had been disgusted at the way Hatch, as a rank-
ing minority member on the Judiciary Committee, had treated the
witness Anita Hill. But then, as a woman, [ was disgusted by the be-
havior of most of the men questioning her. Yet here I was, in the lair

of the beast, and he wasn’t so
beastly at all.

Hatch was the only member of
Congress I met who talked about

Helms llfted the sacrifice it had to be for me to

give up my acting career to take

. " on the NEA. I didn't look at it that
his hands above oot el

X = so. He spoke of decency but did

hlS hLad and not ask me what my definition

, ~ was or what I might or might not
SIOWI) stroked fund. He talked of his relation-

A : =, ship with Ted Kennedy and of
lmagmar}’ hOl ns: how they worked closely to-

¢ Y 8 gether to get things done. And
ou can come he told me the story of his boy-
ff- hood in Pittsburgh, where his

to lTlY or1T1ce mother struggled in order to give

d f' l him piano lessons and where he
an ec my saved his pennies to take the

. > streetcar, then walked two miles
—ths_aﬂ)Ctlmf._ to sit in the peanut gallery to
hear the symphony. It was clear
that the arts meant a great deal

to him personally.

There were other senators who made indelible impressions on
me at this time. Alan Simpson, Republican from Wyoming, was a tall,
skinny cowboy with a broad smile and expansive manner. He led me
up a few steps into his cluttered cubbyhole of an office and sat me
down on a leather sofa. I liked Al and trusted him from the very be-
ginning of our relationship. He gave me the best advice of anyone at
all: “Follow your gut, and don't take any crap from anyone.”

Jesse Helms, one should never forget, is from the South; he has the
manners of a courtly Southern gentleman. He looks like the grandfa-
ther that he is, but with eyes as sharp as black buttons on a teddy bear.
Simpson introduced us, and there was a slight pause before Helms
lifted his hands above his head and slowly stroked imaginary horns.

“You can come to my office and feel my horns anytime,” were his
first words to me. All I could do was laugh. We got back to basics
when he asked me to take his objections seriously. I assured him
that I did, that I had been in front of audiences all my life and that I
listened carefully. I took them seriously, but I couldn’t imagine that
Helms would ever believe that I could think as he did. He left us, and
Al Simpson naively suggested that all Jesse needed was a little atten-
tion paid to I him. I doubted that very much.

MAY 14,2000 11
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II
PARTIES TO THE PROCEEDING
Petitioners are the National Endowment for the Arts and Jane
Alexander, in her official capacity as Chairperson of the National
Endowment for the Arts. Reapondénts are Karen Finley, John Fleck,
Holly Hughes, Tim Miller, and the National Associaltion of Artists’

Organizations,
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IN THE SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1996

No.
NATIONAL ENDOWMENT FOR TIE ARTS, ET AL., PETITIONERS

Ve

KAREN FINLEY, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the National Endowment for
the Arts, gt al., respectfully petitions for a writ of certiorari
to review the judgment of the United States Court of Appeals for
the Ninth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-46a) is
reported at 100 F.3d 671. The memorandum opinion of the district
court (App., infra, 47a-89a) is reported at 795 F. Supp. 1457. The
order of the courxt of appeale denying the petition for rehearing
and suggestion tor rehearing en banc (App., infrz, 90a-94a) is
reported at 112 F.3d 1015.

JURISDICTION

_————— et -

The judgment of the court of appeals was entered November S,

1.996. A petition for rechearing was denied on May 1, 1997. App.,
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infra, 9Y0a. On July __, 1997, Justice O’Connor extended the time
within which to file a petition ftor a writ of certiorari to and
including August 29, 1997. The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1).
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
The First Amendment states in relevant part as follows:

Congress shall make no law * * * abridging the freedom of
speech * * *,

U.S., Const. Amend. I.
Section S(d) of the National Foundation on the Arts and the
Ilumanities Act of 1965, as amended, provides as follows:

No payment shall be made under this section except upon
application therefor which is submitted to the National
Endowment for the Arts in accordance with regulations issued
and procedures established by the Chairperson. In
establishing such regulations and proceduree, the Chairperson
shall ensure that--

(1) artistic excellence and artistic merit are the
criteria by which applications are judged, taking into
consideration general standards of decency and respect
for the diverse beliefs and values of the American
public; and

(2) applications are consistent with the purposes of
this section. Such regulations and procedures shall
clearly indicate that obscenity 1is wilthout artistic
merit, is not protected speech, and shall not be funded.

LA .
20 U.S.C. 954(d). Other relevant provisions of the NFAH Act are
appended (App.. infra, _ a-__a).

STATEMENT
Congress established the National Endowment for the Arte (NEA)

to provide federal support, including funding, for . -artistie----—-— 7

undertakings. See National Foundation on the Arts and the

Humanities Act of 1965 (NFAH Act), Pub. Law. N. 89-209, 79 Stat.
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845, codified as amended, 20 U.S.C. 951 et seg. 1In 1990, Congress
amended Section 5(d) of that Act to provide that the Chairperson’s
regulations and procedures shall ensure that applications are
judged on their "artistic excellence and artistic merit," taking
into consideration "general standards of decency and respect for
the diverse beliefs and values of the American public." 20 U.S.C.
954 (d) (1) . Respondents, who consgist of four individual performance
artists and an association of artists’ organizations, brought a
legal challenge to that provision, arguing that it constitutes a
facial violation of the First Amendment and the Due Process Clause
of the Fifth Amendment. The United States District Court for the
Central District of California agreed and invalidated the
provision. A divided court of appeals affirmed chat judgment.

1. Congress creared the National Foundation on the Arts and
the Humanities to "develop and promote a broadly conceived national
policy of support for the humanities and the arts in the United
States." NFAH Act § 4(b), 20 U.S.C. 953(b). Congress organized
the NEA as a part of the Foundation. See NFAH Act § S5(a), 20
U.S.C. 954(a). Congress directed the NEA to "establish and carry
out a pragram of grants-in-aid" to qualifying applicants. NFAH Act
§ 5(c), 20 U.S.C. 954(c). Those grants-in-aid, which are
distributed on a limited basis under selective criteria, enable
"groups Or, in appropriate cases, individuale of exceptional talent

engaged in or concerned with the arts,"” to engagc in enumerated
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categories of artistic productions, projects, and workshops. See
NFAH Act § S(c), 20 U.S.C. 954(c).?
Congress necessarily vested the National Endowment for the

Arts with considerable discretion in the administration of the

4 The NFAH Act originally identified five such categories.
See NFAH Act § S(c), 79 Stat. 846-847. Since 1965, Congress has
modified and enlarged the categories to include the following:

(1) projects and productions which have eubstantial national
or intermational artistic and cultural significance, giving
amphasis to American creativity and cultural diversity and to
the maintenance and encouragement of professional excellence;

(2) projects and productions, meeting professional standards
or standards of authenticity or tradition, irrespective of
origin, which are of significant merit and which, without such
assistance, would oltherwise be unavailable to our citizens for
geographic or economic reasons;

(3) projects and productions that will encourage and assist
artists and enable them to achieve wider distribution of their
works, to work in residence at an educational or cultural
institution, or to achieve standards of professional
excellence;

(4) projects and productions which have substantial artistic
and cultural significance and that reach, or reflect the
culture of, a minority, inner «city, ©zrural, er tribal
community;

(5) projects and productions that will encouraga public
knowledge, education, understanding, and appreciation of the
arts;

(6) workehops that will encourage and deavelop the
appreciation and enjoyment of the arts by our citizens;

(7) programs for the arts at the local level;

(8) projects that enhance managerial and organizational
skills and capabilities;

(9) projects, productions, and workshops of the kinds
described in paragraphe (1) through (8) through film, radio,
video, and similar media, for the purpose of broadening public
access to the arts; and

(10) other relevant projects, including surveys, research,
planning, and publications relating to the purposes of this

gubsection.
See NFAH Act § 5(c)(l) to (10), 20 U.S.C. 984(c) (1) to (10). ‘the
Act defines many of the relevant statutory terms, including "the
arts," "production," "project," and "workshop." NFAH Act §3(b),

(el ofd) ; .and FLEN,- 20 ULS-E% 952.(B)7 , ks (@)mand.r (5
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grants-in-aid program, which depends on a case-by-case evaluation
of applications, is subject to available appropriations, and can
provide funding to only a small fraction (often 1less than 2
percent) of the applicants who seek public support. Congress has
authorized the Chairperson of the Endowment "to prescribe such
regulations as [the Chairperson] deems necessary governing the
manner in which [the Chairperson’s] functions shall be carried
out." NFAH Act § 10(a)(l), see 20 U.S.C. 959(a)(1). The
Chairperson has codified regulations governing certain agency
operations, see 45 C.F.R. Parr 1150, but sets forth most of the
guidance on the grant-in-aid application and selection process
through more informal means, such as application guidelines, which
are provided on request to grapt applicants.

Since 1965, Congress has occasionally amended the NFAH Act to
provide, among other things, legislative guidance with respect to
the administration of the grants-in-aid program. See, 2.g., Arts,
Humanities, and Museums Amendments of 1990 (1990 Amendments), Pub.
L. No. 101-512, 104 Stat. 1960. The 1990 Amendments are of
particular interest in this case. Before 1990, the Chairperson had
made the ultimate decisions on grant applications, see NFAH Act
§ S(c), 20 U.S.C. 954 (1988), based on the recommendations of a 26-
member National Council on the Arts (Council), see NFAH Act § 6, 20
U.s.c. 955 (1988), and the optional utilization of experts,

including peer review panels, see NFAH Act § 1lo0(a)(2), 20 U.S.C.

959 (a) (4) (1988). Until 1990, Section S(d) of the NFAH Act simply

provided as follows:
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No payment may be made to any group under this eection
eXcept upon application therefor which is submitted to the
National Endowment for the Arts in accordance with regulations
and procedures established by the Chairperson.

20 U.S.C. 954 (d) (1988).
The 1990 Amendments modified Section 5(d) to state in relevant
part as follows:

No payment shall be made under this section except on
application therefor which 3js submitted to the National
Endowment for the Arts in accordanca with regulations issued
and procedures established by the Chairperson. In
establishing such regulations and procedures, the Chairperson
shall ensure that --

(1) artistic excellence and artistic merit are the
criteria by which applications are judged, taking into
consideration general standards of decency and respect
for the diverse beliefs and values of the American
public; and

(2) applications are consistent with the purposes of
this section. Such regqulations and procedures shall

clearly indicate that obscenity is without artistic

merit, is not protected speech, and shall not be funded.
LI s y

20 U.S.C. 954(d). The 1990 Amendments, among other things, also
modified the provisions governing the use of experts and
consultants by generally requiring the Chairperson to "utilize
advisory panele to review applications, and to make recommendations
to the National Council on the Arts." NFAH Act § 10(c), 20 U.S.C.
959 (c) . The 1990 Amendments also directed the Chairperson to issue
regulations and establish procedures to ensure that those panels
reflect "diverse artistic and cultural points of view" and include

"representation of lay individuale who are knowledgeabhle about the

arts.” NFAH Act § 10(c) (1) and (2), 20 U.S.C. 959(c) (1) and (2).

@oio
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The 1990 Amendments were prompted in part by public objections
to certain controversial artistic displays that had received NEA
funding, including Robert Mapplethorpe’s homo-erotic photography
and Andres Serrano’'s photograph, entitled "Piss Christ," which
portrayed a crucifix immersed in the artist’s urine. See, e.qg..
135 Cong. Rec. 9788-9789, 10,323-10,325, 14,421-14,433 (1989).
Congress’s amendment of Section S5(d) of the NFAH Act reflected a
compromise among .various perspectives on how to impose greater
control over the grant-in-aid award process. See, e.9,, 136 Cong.
Rec. H9406-H9463 (daily ed. Oct. 11, 1990) (debates o proposed
amendments); 136 Cong. Rec. HY9673-H9684 (daily ed. Oct. 15, 1990)
(same) .

2% The four indiwvidual respondents in this case had filed
applications for federal grants-in-aid under the NEA’s Performance
Artists Program at the time that Congress was considering the 13990
Amendments. The NEA denied their applications, and they brought
suit in distriect court, alleging, among other things, that the NEA
had violated the First Amendment and the NFAH Act by denying their
applications on political grounds. After Congress enacted the 1990
Amendments, the artists’ association joined the individual
respondents in an amended complaint alleging that Section 5(d) (1)
-~ the so-called "decency and respect" provision - facially
violated the First and Fifth Amendments. See App., infra, 47a-48a,

52a-54a.

3. The government moved for judgment on the pleadings with

regpect to the individual respondents’ claims relating cto the
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government’s denial of their-grant applications. The district
court denied the government’s motion except in one nminor respect,
App., infra, 55a-68a, and the government and the individual
respondents vitimately seti:led those claims. At the same time that
the government moved for judgment on the pleadings, respondents
moved for summary judgment on their facial constitutional challenge
to Section 5(d) (1). The district court granted that motion and
enjoined the NEA from enforcing the language added by the 1990
Amendments. See App., infra, 68a-87a.?

The district court began by rejecting the government’s
construction of Section 5(d) (1). The government had argued that
Section 5(d) (1) did not necessarily require the Chairperson to make
specific "decency and respect" determinations in awarding grants
and, accordingly, there was no neecd to reach any constitutional
issues. See App., Ainfra. 73a-74a. The goveranment specilically
suggested that the NEA could satisfy Section 5(d) (1) by structuring
the grant selection process, including the composition of advisory
panels, to "ensure" that the "decency and respect" facrors would
receive implicit consideration. Ibid. The court found Lhat
interpretation unpersuasive, ruling that Congress had indicated

that “'decency’ and 'respect’ for diverse beliefs are factors to be

3 The district court rejected the government‘s argument that
respondants lacked standing to bring this suit. App, infra, &9a-
73a. The court stated that two of the individual respondents
(Hughes and Miller) satisfied Axticle III standing requiremente

. because they. had received NEA_grants_at_the time of the suit.-and--. - —

they claimed that Section S(d) (1) had restricted their expressive
conduct. The court held that the artists’ association., which
included NEA applicants and grant recipients among its members,
also had standing. Id. at 7la-73a.
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considered in determining ‘artistic merit, ‘" id. at 74a, and that
those factors must receive explicit consideration, id. at 75a.

Turning to the constitutional arguments, the district court
first ruled that Section 5(d) (1) violated the Due Process Clause of
the Fifth Amendment because the requirement that the Chairperson
take into account "general standards of decency" was impermissibly
vague. App., infra, 75a-77a. According to the court, "the decency
provision fails adequately to notify applicants of what is required
of them or to circumscribe NEA discretion." JId. at 77a. The court
also concluded that Section 5(d) (1) violates the First Amendment.
Id. at 87a. The court reasoned that "government funding of the
arts is subject to the constraints of the First Amendment," id. at
86a, that Section 65(d)(1)’s "decency and respect" provision
"clearly reaches a substantial amount of protected speech," id. at
87a, and that Section 5(d) (1) therefore "violates Lhe Firstc
Amendment for overbreadth and cannot be given effsct," jbid.

4 The governmant appealed the district court’s grant of
partial summary Jjudgment on the facial constitutional claims. A
divided court of appeals affirmed "essentially for the reasons
stated by the discrict court." App.., infra. 3a. Like the
district court, the court of ‘appeals rejected the government'’s
conetruction of Section 5(d)(1). Id. at 7a-16a. The court of

appeales concluded that Scction 5(d) (1) requires the Chairperson and

her advisors to

examine each grant application to determine if it comports
with "genexral standards of decency" and shows ‘"respect for
diverse beliefs and values" as they subjectively understand
these terms.
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Id. at 17a. Based on that construction, the court ruled that

Section S5(d) (1) is unconstitutional. Id. at 16a-27a.

The court of appeals concluded that Section 5(d) (1) is void
for vagueness under the First Amendment and the Due Process Clause
of the Fifth Amendment. App.., infra. 16a-20a. It ruled, primarily
on the basie of Lhis Court’s decision in Gxayned v. Cily of
Rockford, 408 U.S. 104 (1972), which rejected a vagueness challenge
to a noise ordinance, that grant 1limitations are sgubject to
vagueness principles. App., infxa., 16a. The couxrt of appeals then
concluded that the phrase "dececncy and zrespect for the diverse
beliefs and values of the American publiec"™ 11s ‘“inherently
ambiguous” and "impossible to define." Id. at 1l8a. The court
stated:

Since it 1is not susceptible to objective definition, the
"decency and respect" standard gives rise to the danger of
arbitrary and discriminatory application. It grants
government officials power to deny an application for fundinyg
if the application offends the officials’ subjective beliefs
and values. Inevitably, NEA’s decision not to fund a
particular artist or project as indecent or disrespectful will
depend in part on who is judging the application and whether
the official agrees with the artist’s point of view.

id. at 18a-20a. The court concluded that, " [w]lhere First Amendment

liberties are at stake, such a grant of authority violates

tundamental principles of due process." Id4. at 20a.’
2 The court saw no similar problem with_applying_Section------ -
5(d) (1)-"s "artistic--excellence™ and Martistic merit" criteria,

reasoning that the relevant "decision makers possess an expertise
in determining ‘artistic excellence and artistic merit’ that will
guide their application of those criteria." App., infra. 1l8a-19a
n.ls.
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The court of appeals recognized thaL its holding that Section
5(d) (1) "is unconstitutionally vague effectively disposes of Lhe
case." App., infra, 20a. The court nevertheless stated that "the
First Amendment’s prohibition on content- and viewpoint-based
restrictions provides an alternative ground for [its] decision.”
Ibid. (footnote omitted). The'court of appeals rested its analysis
on the premise that the government may not impose content-based
restrictions on protected speech unless the government demonstrates
that the restrictions advance a compelling interest and are
narrowly tailored to serve that interest. Id. 20a-21a.

The court of appeals stated that "the presence of government
funding alters this framework somewhat," because " [t]he government
may make content-based choices ‘when it is the speaker or when its
enlists private entities to convey its own message.’'" App., infra,
21a, quoting Rosepberdgey v. Rector and Visitors of the Univeraity
of Virgipia, 115 S. Ct. 2510, 2518 (1995). The court noted that
"when the government appropriates public funds to establish a
program, it is entictled to define the limits of that program."
App., infra, 2la-22a, quoting Rust v. Sullivan, 500 U.S. 173, 194
(9911 . The court nevertheless concluded that " [g]lovernment
funding does not invariably justify government control of the
content of speech." App., infra, 22a.

The court of appeals stated that "Rust and Rosenberger

identify two related contexts in which the government may subsidize

speech only if it does so in a way that is viewpoint-neutral."

App., infra, 22a. According to that court,
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Neutrality may be required because the area is a "traditional

sphere of free expression," Rust, 500 U.S. at 200, or because

the government has declared its intention to ‘encourage a

diversity of views from private speakers,’ Rgsenberdger, 115 S.

Ct. at 2519.

App., infra, 22a. The court of appeals concluded that "[bJoth
approaches support the districlt court's conclusion that government
funding of the arts, in the circumstances of Lhis case, must bhe
viewpoint-ncutral." JIbid.

The court of_appeals reasoned that "the arts, no less than a
university, are ‘at the core of a democratic society’s cultural and
molitical vitality.’" and that "the NEA’'s purpose 1is to support a
diverse array of artistic expression." App., lnfxa. at 22a-23a.
The court further concluded that Section 5(d) (1)’s "decency and
respeclt" provigion imposes impermissible viewpoint discrimination
on grant applicants. Id. at 26a. The court of appeale ruled that,

"because the government has made no attempt to articulate a

compelling inrersst served by the provision, [Section 5(d) (1)]

cannot survive strict scrutiny." Ibid.
Judge Kleinfeld dissented. App., Ainfra, 27a-46a. He

recognized that "[(a)lrtists, and for that matter, non-artists, are
constitutionally entitled to express themselves indecently and
disrespectfully towards the beliefs and values of as much of the
American public as they like." Id. at 28a. He concluded, however,

that while thc First Amendment s prohibits censorship of indecent

expression, it does not require the government to fund such speech.

_iéluat 29a.
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Judge Kleinfeld stated that when the govcrnment administers a
grant program for the arts, ite power to "consider content and
viewpoint depends whether the money it gives out is generally
available to all who meet some basic standaxrd or whether it is a
prize given to a select few." App., ipnfra. 30za. In his view, when
tha government awards artistic grants on a selective basis, in must
inevitably draw distinctions among the applicants based on Lhe
government’s objectives in providing the financial subsidy. See
id. at 30a-36a. Hence, it may properly discriminate "by content
and viewpoint." Id. at 3s. He accordingly rejected the
majority’s conclusion that Section 5(d) (1) resulted in
impermissible viewpoint regulation.

Judge Kleinfeld also rejected the majority’s conclueion that
Scction 5(d4) (1) was void far vagueness. App., infra, 38a-4la. He
acknowledged that Section $(d) (1) ‘s "decenry and respect" provision
was imprecise, but he noted that the criteria for awarding prizes
for artistic achievement =-- such as "artistic excellence and
artistic merit" -- are inevitably imprecise. Id. at 38a-40a. He
concluded that, in any event, constitutional vagucness principles,
which apply to direct regulation of speech, do not apply to grants
awarded on selective criteria. Id. at 40a. "An artist applying
for an NEBA grant has no formula, and is not entitled to one, for
the painting or performance that will produce a grant." 1bid.

Furthermorc, Judge Kleinfeld stated rthat "the majority has

_fdﬁhamprohibitions in the statute which are not there." App.,

infra, 41la. He noted that Section 5(d) (1), which zreflects



07/23/97 09:52 T202 514 3648 0SG/D0J

14

Congress’s desire to exercise greater control over the NEA’s
expenditures of taxpayer money, does not prohibit the NEA from
providing grants to support indecent or offensive art. 1Inetead,
Section 5(d) (1) merely requires that the NEA ensure that "general
standards of decency and respect for the diverse values and beliefs
of the American public" are "taklen) into consideration" as
relevant factors in the grant selection process. Id. at 4la-43a.

5 . The government filed a petition for rehearing and a
suggestion for rehearing en banc. The court of appeals denied Lhe
petition and suggestion. App., infra. 9%0a. Judge O’Scannlain,
dissented in an opinion in which Judges Kozinski and Kleinfeld
joined. 1Id. at Sla-94a. The dissenting judges concluded that the
panel’s decision gives the NEA statute "an implausible
construction,"™ jid. at 9la, applies "the ‘void for vagueness'’
doctrine where it does not belong," id. at 92a, and extends
"standard First Amendment principles to a situation that the First
Amendment doesn’t cover," id. at S4a.

REASONS FOR GRANTING THE PETTTION

The court of appeals has ruled that Section 5(d) (1)} of the
NFAH Act facially violates the First Amendment and the Due Procese
Clause of the Fifth Amendment. That court’'s decision, which
renders an Act of Congress void in all its applications, 1is
incorrect. The consequences are important. The court of appeals’

ruling prevente Congress from making a legitimate legislative

choice respecting the expenditure of public funds, a matter over

which Congress has broad power. This Court is the final arbiter of

@o18
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the question whether Congress has tranagressed constitutional
limitations. In the face of the court of appeals’ ruling, the
Court should determine whether Section 5(d) (1) violates the FirsL
and Fifth Amendments.

1. The court of appeals’ decision is flawed for three basic
reasons. TFirst, the court gave Section 5(d) (1) an "implausible
construction” that does not accurately describe the role of Section
5(d) (1) in the NEA's process for awarding grante. App., ipnfra. 9la
(O’Scannlain, J., dissenting from the denial of rehearing).
Second, the court of appeals misapplied this Court’s decisions in
Rust v. Sullivan, 500 U.S. 173 (1991), and Rosenberger v. Rectors
and Vigitors of the Unjvergity of Virgipia, 115 8. Crt. 2510 (1995),

to the NFA’s grant program, which selectively awards financial aid
to gualifying applicants on the basis of legielatively precscribed
criteria. Third, the court mistakenly applied the "void for
vagueness" doctrine to the NEA program, which does not implicate
the concerns that underlie that doctrine.

a. The court of appeals erred in holding that Section 5(d) (1)
of the NFAH Act rcquires that "the Chairpecrson, Council, and
advisory panels must examine each grant application to determine if
it comports with ’‘general standards of decency’ and shows ‘respect
for diverse beliefs and values’ as they subjectively understand
those terme.* App.. infra. 17a. The majority’s construction is
inconsistent with the plain language of Section 5(d) (1), which has

a much more limited reach.
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Section S(d), as enacted in 1965, pravided that NEA could
provide grants only upon an application submitted in accordance
with NEA regulations and procedures. The 1990 Amendments modified
Section 5(d) to additiocnally provide as follows:

In : ishi uch r j an ocedu the
Chairperson shall ensure that --

(1) arctistic excellence and artistic merit are the
criteria by which applications are judged, taking inte
consideratijion general standarde of decency and respect
for the diverse beliefs and values of the American

public.
20 U.s.C. 954 (d) (emphasis added). Section 5(d) (1)’s meaning is
clear. Tt directs the Chairperson to employ regulations and

procedures for judging NEA grant applications that ensure: (a) that
applications are judged on the criteria of artistic excellence and
merit; and (b) that also take into account, as relevant
consj e "general standards of decency and respeclL for the
diverse beliefs and values of the American public."

As Judge 0’Scannlain obse;ved, Section 5(d) (1) does not say
that "the NEA must use 'decency and respect’ as decisive criterion
for awarding grants." App., infra, 9la. Rather, Section 5(d) (1)
directs the Chairperson to ensure that those considerations are
included in the NEA’s process for awarding financial aid. The
statute, by its terms, gives the Chairperson considerablc
discretion in determining how to ensure that "decency and respect”

are taken inlo consideration in the grant awarding process.

5(d) (1), it is possible that the‘court would have realized that the

statute does not violate the Constitution. But even under the
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court’s mistaken construction of Section 5(d) (1), the court erred
in its constitutional analysis. The ftlaws in the court’s analysis
are most starkly evident if one first examines the court’s holding
that Section 5(d) (1) violates the First Amendment by imposing
impermissible content-based and viewpoint-based restrictions. Scec
App., infxa, 20a-26a.

The court of appeals ruled that Section S(d) (1) is facially
unconstitutional because government funding of the arts "must be
viewpoint-neutral." App., infra, 22a. The government docs not
concede that Section 5(d) (1) necessarily imposes "viewpoint"
restrictions. For example, the "decency and respect" provisions
may be construed to describe simply the mode or form, rather than
the content, of the expressive activity. See Bethel School Dist.
No. 403 v. Frager, 478 U.S. 675, 683-685 (1386); FCC v. Pacifica
Foupdation, 438 U.S. 726, 743 n.18 (1978) (cpinion of Justice
Stevens) .

Nevertheless, even if one treats Section 5{d) (1) as requiring
the NEA to consider viewpoint-based criteria, the court’s analysis
is incorrect. The court concluded that Congress cannot impose
viewpoint-based criteria on NEA grants based on its understanding
of two of this Court’s decisions: Rust v. Sullivapn, 500 U.S. 173
(1991), and Rosenberger v. Rector and Visjtors of the Unjvgrgity of
Virginia, 115 S. Ct. 2510, 2518 (1995). The court erred because it

failed to taken into account the defining characteristics of the

NEA grant program, which control how the principles announced in

those decisions should be applied to this case.
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in which it is8 used. il at’ 112. Contrary to the court of
appeals’ reasoning, Section 5(d) (1) is capable of reasonable
application in the grant award process. See 4la-43a (Kleinfeld,
J., dissenting). Moreover, the NFAH Act authorizes the Chairperson
"to prescribe such regulations as the Chairperson deems necessary
governing the manner in which the Chairperson’s responsibilities
shall be carried out." 20 U.S.C. 959(a)(1). Section 5(d) (1)
indicates that the Secretary may adopt regulations to implement che
"decency and respect' provisions and thereby sliminate any
imprecision that.might otherwi;e be present. Hence, there is no
warrant for declaring Section S(d) (1) facially unconstitutional on
vagueness grounds without giving the NEA an opportunity to
interpret and apply those terms in a specific factual setting.

2. The court of appeals’ decision is not only wrong, but it
also presents a matter of exceptional importance warranting Suprcme
Court review. The court of 3appeals has facially invalidated an Act
of Congress on constitutional grounds. As this Court has
repeatadly stated, judging the constitutionality of an Act of

Congress is "the gravest and most delicate duty that this Court 1is

called upon to perform." E.g., Ruet, 500 U.S. at 191; 2rs V.
Asgociation of Radiation Survivors, 473 U.S. 305, 319 (1985);
Rogstker v. Goldberg. 453 U.S. 57, 64 (1981); Bloggett v. Holden,
275 U.s. 142, 148 (1927) (opinion of Holmes, J.). It is rhis

Court'’s i ince to provide a final resolution of such

—— et — e e e g e — i —— t—— — Ly S N

‘TuTNS on the

meaning of the Court’s past decisions.
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This case particularly warrants the Court’s rcview because, as
Judge O’Scannlain and Judge Kleinfeld independently noted, the
court of appeals‘ declsion conflicts with the decisions of two
other courts of appeals. See 112 FF.3d at 1016 n.l1 (0O’Scannlain,
J., dissenting from rehearing en banc); 100 F.3d at 685 (Kleinfeld,
J. dissenting). The First Circuit rejected a First Amendment
challenge to a State’s denial of an NEA grant bésed on the judgment

of the State’s governor and the state arts commission that the work

was indecent. Advocates for the Arts v. Thomgon, 532 F.2d 792 (1st
Cir.), cert. denied, 429 U.S. 894 (1976). The court of appeals
reasoned:

The decision to withhold support is unavoidably based in some

part on thc "subject matter* or "content" of expression, for

the very assumption of public funding of the arts is that
decisions will be made according rto the literary or artistic
worth of competing applicants.

532 F.2d at 7895.

The Seventh Circuit rejected a similar First Amendment
challenge in Piazrowski v. Illinois Communjty College, 759 F.2d 625
(7eh Cir. 1985). The court of appeals concluded that the college
administration did not violate the First Amendment by instructing
the chairperson of the art department to relocate visual art that

had generated complaints within the school community.® The court

noted that the art was not obscene and "not wholly devoid of

* The art work included depictions of "the naked xzump of a
brown woman," "a brown woman from the back, standing, naked except
for stockings, IOv omar i

ind apparently masturbating," and "a
* * * crouching in veneration before a robed white male whose most
prominent feature is a grotesquely outsized phallus." 759 F.2d at
627.



07/23/87 09:57 B202 514 3848 0SG/D0J @o31

27
artistic merit, or at least artistic intention.” JId4. at 627. The
court neverthelcss concluded Ehat the college authorities could
require relocation of the arr, stating:

The college authorities were worried that [the art work],
created by the chairman of the college’s art department and
exhibited in an alcove off the college’s main thoroughfare,
would convey an image of the college that would make it harder
to recruit students, eepecially black and female students. If
we hold that the college was forbidden to take the action it
took to protect its image, we limit the freedom of the academy
to manage its affairs as it chooses.

759 F.2d at 629-630. In other words, the college was allowed to
take into consideration the type of concerns embraced by Section
5(d) (1) ’s "decency and respect" provisions.

The court of appeals’ decision will have important practical
implications because it broadly limits the power of Congress to
impose selection criteria on programs that fund expressive conduct.
As the dissenting judges stated,

The majority’s opinion does far more than give a hostile
construction to a Congressional enactment in order to create

a conflict with other circuits and Supreme Court precedent,

and overturn a law. It sows the seeds of an imprudent First

Amendment jurisprudence which will entangle and choke

Congress’ ahbility to control public funds used to sponsor any

sort of free expression.

App., infra, 94a (0’'Scannlain, J., dissenting from the denial of

rehearing en banc). Haview by this Court is accordingly warranted.
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CONCI.USION
The petition for a writ of certiorari should be granted.

Respectfully submitted.

WALTER DELLINGER
in icjtor G

FRANK.W. HUNGER
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STEPHEN W. PRES[ON
Deputy Asgistant Attorpev
General
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55is to e icito
General

WILLIAM KANTER
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Artorneys
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THE SECRETARY

September 3, 1997

Honorable Tom Harkin
United States Senate
Washingtor, DC 20510 ,

Dear Tom:

T am writing in support of the bipartisan effort by Senators Warner and Kennedy to appropriate
$1.1 million in the Labor, HHS, Educadon blll to plan for celebrations in the year 2000. These
funds would permit the Department of Education to begin planning efforts in fiscal year 1998.
In light of new estimates of reduced new funding necded to pay for service and teacher
cancellations in the Perkins Loan program in fiscal year 1998, funds for thc Millennium 2000
program can be provided by reducing funds for Perkins Loan Cancellations by the identical
amount,

The Administration sees the cnnvergenc¢e of a new century and the next millennium as a special
opportunity for the nation to reflect on our past end to imagine the future. We pivpuse a senes of
events that will engage Americans in activities that tap into ous spirit of renewal, marshall our
collective wili and resources, preserve our hentage, and give permanent gifts to future
generations. In his 1997 State of the Union Address, President Climton challenged our artists and
scholars, our museums and libranies to "join with all Americans to make the year 2000 a national
celebration of the American spirit in every urnmunity - a celebration of our comumon culture in
the century thar has passed, und in the new one to come in the new millcanium, $0 that we can
remain the world's beacon of liberty and creativity, long after the fircworks have faded.”

The year 2000 is the 200th snniversary of the occupancy of the White House by American
presidents, and the 2001h anniveteary of the establichment of the tederal Capital city in
Washington, DC and the first meeting of Congress in the new capital (on November 17, 1800).
Thase milestones are an opportunity to celebrate our democratic system of goverrunent.

The funding you are considering will assist the bipartisan planning efforts that must begin this
year. The Department of Ealcation will convene a group of advisors; support 2 small interagency
task torce to coordinate govermment efforts; develnp materials 10 crimulate grass-roots
panicipation; develop community and schools recognition progiams, and begin to engage our
citicens, voluntary urganizations, curpurations and levels of government in dignified and

200 INDEPEBADENCE AVE OLW. WADHINQTON, D.C. 20Z0&=~0100

Our misxioh o rnsure cqual areess 10 education and to promome: cducationat éxcelience thraughowy tha Nat(on.

























































