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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

Nos. 92-56028, 92-S6387, 93-65089 

RAREN FINLBY, J'OHN FLECK, HOLLY HUGHES, TIM MILLER and 
NATIONAL ASSOCIATION OF ARTISTS' ORGANIZATIONS, 

Plaintitt■/Appelleas, 

v. 

NATIONAL ENDOWMENT FOR THB ARTS and 
MADELEINE JCUNIN, 

in her official capacity as· 
Chairperson of the National Endowment for the Art� 

Defendants/Appellants. 

ON APPEAL FROM THE 
FROM THE UNITED STATES DISTRICT COURT POR THE 

CENTRAL DISTRICT OF CALIFORNIA 

REPLY BllEP FOR THE APPELlaMffS 

The briefs of appellees and their amici uniformly raise the 

specter of wgovernment oensorship.• But such statements miss the 

thrust of our opening brief. our principal contention is that 

thQ statute does not requirQ grant applications to be measured 

against standards other than artistic merit and artistic 

excellence. The NEA construes th• compromise legislation that 

enacted the decency provision only to require the NEA Chairperson 

take into consideration •standards ot decency and respect for 

diverse beliefs and values of the Alllerica.n public* in 

promulgating rules and procedures, and then to take the action 

deU1.ad appropriata.1 Under the NEA's mode cf implementing the

l 20 u.s.c. f954(d)(l).
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statute, grant applications would continue to be judq•d only on 

artistic merit. Other modQs ot implemantation can be imaqined; 

■ome would raise constitutional questions. But plainti�f• have

elected only to attack the statute on ita face and not to 

challenqe the NEA's mod• of implementation. Because of tha 

abstract nature of the lawsuit that plaintiff& have ohosen to 

bring, we have argued that if there is a possible, constitutional 

manner of implementing the decency provision, th• statute does 

not raise a serious constitutional question. 

Plaintitrs a%'9Ue in reply principally that because thQ 

decency provision mu be implemented by the NBA in ways that 

would violate First Amendment limitations, the deCQncy provision 

itself must be held unconstitutional. They argue that the 

decency provision cannot be lawful unless it prevents all 

potential abuse by the agency. 

Thia argument, discussed in detail below, could be made 

about all statutes that delegate quasi-legislative authority. 

Such delegations are typically general, allowing an agency 

latitude in working out specifics. It will always be possible to 

imagine ways in which suoh directives could be implemanted that 

would raise constitutional questions. For exalDple, a statute 

that directad an agency to establish administrative remedies 

might be implemented in a way that tails to afford a hearing in 

all appropriate circumstances. This scheme could properly be 

struck down by a court as a denial of procedural due process. 

But the statute t.ht9-t direota tha agency to e�tablish. 
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adminiatrative rQllladies could not it1elf be held unconstitutional 

merely �ecause it did not foreclose th• a;enoy's acting in an 

unconstitutional way. Rather, aa long ae there are lawful ways 

of fultilling th• statute'• directive, a court would require the 

agency to implement the statute in some conatitutiona.lly 

permissible form. 

Likewise in this case. The statute directs the NEA 

Chairperson to estal)liah rules and procedures that address 

concerns relating to decency and the diversity ot public belief. 

The NEA construes this statute to require th• Chairperson to take 

the action deemed appropriate. But rather than bring a suit 

challenging the NEA's method of implementing the statute, if and 

when the NEA's mode of implementation raises a constitutional 

question, plaintiff• argue that the delegation ot authority to 

the NEA is unconstitutional becauQa it can be ahus�d. Such 

facial challenges, brought without regard to how the statute is 

i�plem�nted, must be rejected if there are constitutional ways of 

implementing the statute. 

We diseugs more particularly _below the NEA'• construction ot 

the decency provision and some ot the various constitutional ways 

in which it may be implemented. We also discuss the various 

objections made by plaintiffs and their amici, demonstrating that 

the objections are either irrelevant to the issues presented or 

based upon mistakes of law. 

89t0 tlS ZOZQ, oo:ct ce,tz1so 



soo� 

TD JID'8 COMSTRUCTIOM � KOD! 
01' lPLEXJDl'l'DIQ '1'JIB DBCDCY tJlOVI8lOM 

The decency provision requires the Nl!!A Chairperson to 

•establish * • *  regulations and procedures (that] ensure that

artistic excellence and artistic merit are the criteria by whieh 

applications are judged, taking into consideration general 

standards of decency and respect tor the diverse beliefs and 

values of tbe American public.•2 In its opening briat, the NEA

set forth its construction of this provision: Th• statute 

identifies areas of concern -- decency and the diversity of 

public beliefs -- to which the Chairperson should attend; but the 

statutQ does not require action it no problem is identified, nor 

does it specify how the Chairperson should resolve problems that 

are identified.3 We demonGtrated that this is a reaaonal:>le

construction, consistent with the language of the statute, and 

supported by legislative history reflecting that the legislation 

was a compromise between ta.ctions divided over the question of 

placing content restrictions on NEA gra.nta. We noted also that 

two powerful lines of authority impel a court to adopt th• NEA's 

construction: {l) Under Chevron U.S.A •• Inc. v. Natural 

Resources Defense Council, Inc., when Congress has lett a gap for 

an agency to fill with its regulations, a court must defer to the 

2 

3 

20 U.S.C. §954(d)(l). 

Brief tor th• Appellants, p. 12. 
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agency's construction as long as it i• among the reasonable 

constructions ot the atatute: 4 and (2) under long-settled law, a 

court ia required, whanavar �o•sibl•, to adopt a construction of 

a statute that allows it to avoid a constitutional controversy.5

A facial challenge on First AlUand:ment grounds ot the type 

brought by plaintiffs cannot succeed unless •every application of 

the statute create[s] an impermissible risk of suppression of 

ideas. w6 Thus, if the statute permits th• NE.A Chairperson to

4 chevron u.s,A •• In.ch v. Natural Resources Defense
council. Inc,, 467 u.s. 837, 864 (1984). 

5 �, �, CrQwell v. Benson, 285 u.s. 22, 62 (1932).

6 New York State Club Ass'n v. New xork �ity. 487 U.S. l,
11 (1988). one group of amici argue that the rule concerning 
facial challenges is #nearly the opposite.• Brief of 60 Arts, 
Literary, cultural, and Other Organizations, p. 4. To th• extent 
to which amici are arguing that a direct facial challenge ean 
succeed on something less than a showing that the challenged 
statute •could never be applied in a valid manner,• thair 
argument contradicts New York Club Asa'n. � UG H9ttman 
E$tates v. Flipside. Hoffman Estat�, 455 u.s. 489, 495 (1982)
c•[A court] should uphold the (facial vagueness] challenge only 
if the anactmen t is impermissibly vague in all of its 
applications.•) 

New York Club Asa'n allows facial challenges to succeed on a 
lesser showing -- that a statute is •aw:,stantially ovarbroad• -­
only when plaintiffs are challenging the statute on behalf of the 
rights of third parties not be�ore th• court. �. And, although 
plaintiffs have never characterized their complaint aa other than 
a direct facial challenqe, amici also suggest that this case 
present• a substantial overbreadtb challenge. Ig. But the 
doctrine of substantial overbreadth is not triggered RY the 
presence of alternative construotions or implementations of a 
statute1 its concern is with whether the speech of absent third 
parties will be chilled unl�ss plaintiffs, whose own speeoh is 
unprotected, are allowed to litigate on the basis of the third 
parties' rights. Por this reason, when plaintiffs are in no 
different position than parties not before the Court, the Supreme 
Court has gquarely held that the doctrine of •substantial 
overbreadth• does not apply. Brockett v. Sgokane Arcadea. Inc�,

(continued ••. ) 
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implement its directive by doing nothinq at all, or �y taking 

some equally constitutional course, then the statute will be 

unassailably valid in •very on• of its applications. 

O••pita the central importance of the NEA's construction, it 

receives no thelllatic treatment in plaintiff•' brief. Although 

their brief repeats the conclusory as•ertion that •general 

standards of decency• :m.uat be applied by the NEA in judging grant 

applications, the briet does not discuss our analysis of the 

language of th• decency provision, nor does the brief offer any 

al�ernative analysis of the language of the statute.7 Their 

6( ••• continued) 
472 o.s. 491, 503-04 (1985). Neither plaintiffs nor amici 
contend that there are third parties whose rights or interests 
di�fer from their own. Therefore, under Brockett, a •substantive 
overbreadth• challenge may not be maintained in this case. 

7 The brief of one am.icus, Claes Oldenburg� Al,, argues

that when the words •by peer review panelists• are inserted in 
the statutory lan9Uage at an appropriate point, the constniction 
endorsed by the district court becomes possible. Oldenburg brief 
at a-10. The proposed construction is in soma ways grammatically 
dubious, suggesting thAt the term •taking• can be construed to 
modify •criteria.• And, in addition, a construction of a statute 
that depends upon adding a precise phrase that is not supplied by 
the context will always be on less sure footing than a 
construction that relies only upon what has aotually been 
written. However, even it their construction is accepted as 
posaible, their argument would be insufficient. Plaintiffs 
cannot prevail by showing that their construction ot the statute 
is among the reasonable constructions of the statute -- they must 
prove that the NEA'• construction is Jl2t among the reasonable 
constructions of the statuta. For, under the constitution, the 
authority to choose from among the reasonable constructions lies 
not with amici, nor the courts, but with the NBA Chairperson. In 
this regard, amici make no telling ar9WDents. Their main 
contention is that if •taking• modified the Chairperson, as the 
NE.A reads the statute, it •would have been placed in the 
introductory paragraph and not in sUbparagraph 1.• ,lj;l. at 9. 
But this would alter the �•aning, requiring the Chairperson to 
take decency into account, as well, in establishing regulations 

(continued ••• ) 
- 6 -
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brief does not discuss the deference due th• NEA'• construction 

under Chevron. Their briet does not discuss the Court's 

obligation to avoid constitutional questions when fairly 

possible. Their brief repeats the district court's conclusion 

that the NEA'• construction leads to •redundancy,• but it does 

not address our extensive refutation of that conclusion.8

Plaintiffs make only three points that require discussion: ThQy 

arque (l) that •cn)o NEA official has ever advanced the position 

• • • that the decency standard modifies the directive to the

Chairperson • • *  rather than the criteria by which grant 

applications are judgedw ; 9 (2) that there are statements by 

Congressmen that are inconsistent with the NEA's construction: 10

and (3) that the implementation of the decency provision has in 

fact involved use of decency as a eriteria.11

1. Plaintiffs' first point, that no •NE.A official has

advanced th(e) position• set forth in the NEA'• briefs, is 

inaccurate. In his affidavit to the district court, then-Deputy 

Chairman Randall McAusland stated that: 12

7 ( ••• continued) 
for subparagraph 2. The placement of the term •taking• is, 
accordingly, precisely where it •hould be under the NEA's 
construction ot the statuta. 

8 compa;e Brief for the Appellants, pp. 25-29, w�th Brief 
for Appellees, pp. 28-29. 

9 Brief for Appellees, p. s.

10 Brie! for Appellea■, p. 28.

11 Briet for Appelleea, pp. 9-11. 

12 SER 126•27 (emphasis addad).

- 7 -
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[T]he NEA, by ensuring diverse memberahip on the
panels, had tultilled its mission under the
statute of •taking into account" diver••
standards and values.

This is the construction that is urged betora this Court: 

"Taking into account• is something done by th• NEA, not the 

panels. The NEA has elaborated its construction of the statute 

in its briefs before this court. 

The remaining element in th• NEA'a construction waa implied 

when the NEA Council, in a December 1990 meeting, recommended 

that the "general standards of decency• provision would be 

implemented �by strengthen[ing] the panels and the diversity that 

we have discu$sed carefUlly thi■ morning and make no verDal 

reference, no written reference to the issue of decency within 

the quidelines,•13 and the NEA Chairperson concurred, stating

that •wide representation on the panels and the National Council" 

would satisfy the decency provision's directives. This shows 

that NEA considered that it possessed the discretion to choose 

among appropriate remedies in implementinq the decency 

provision. 14 Thus, NEA officials have unambiguously stated that 

they construe the decency provision (1) to direct the NEA, not 

tha panels, to •tak[e] into consideration• general stand.ards of 

decency, and (2) to give the NEA discretion in choosing the 

manner in which the directive shall be implemented. 

13 SER 72, 72-73. 

14 SER 73. 
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2. Plaintitts' second point does not accurately represent

the scope ot tha 1eqi■lative history of the Williams-Coleman 

amendment that enaotad the deoency provision. A• we dQ.JDonstrated 

in our opening brief, the decency provision was a compromise 

between those who wanted a mandatory imposition upon NEA grants 

of content restrictions relating to decency, and those who 

desired no restrictions at a11.15 The record of the statements

by individual legislators about What this compromise legislation 

means is exactly what one would e>tpect: There are statements 

that favor both factions' views. some statements, such as those

of Cong. Henry, upon which plaintiffs rely, suggest that dece.ncy 

would be considered in judging grant application�. 16 others -­

for example, those of Cong. Gunderson -- suggest the opposite: 17 

The WilliaJns-Coleman substitute is �ased on 
legislation Mr. Coleman and I wrote * * *· Under 
the bill, the NEA will avoid censoring works for 
objectionable or obscene content. But that is 
not to say funding of such works will be alloWQd. 
Under this plan, the new NBA will base its 
funding decisions on standards of artistic merit 
and artistic excellence only. 

The legislative history squarely supports the NEA's construction, 

not so much because of the comments of individual legislators as 

to what the statute means, but beoause the legislation itself is 

15 Brief for the Appellants, pp. 22-24. iu A..l.A2, �,
136 Cong. Rec. H9418 (daily ed. Oct. ll, 1990) (remarks ot Cong. 
Kennedy) c•oespite the fact that I support the NEA without any 
content restrictions, I will support the [Williams-Coleman) 
amendment * • •.•) 

16 Briet for Appellees, pp. 28-30. 

17 136 Cong. Rec. H9456 (daily ed. Oct. 11, 1990) (remarks 
of Cong. Gunderson) (emphaais added). 

- 9 -
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a compromisa between opposing factions, and the NEA'• 

construction constitute• a reasonable means ot reconciling tha 

opposing factions. 

s. Plaintiffs' final point, that, as a historical matter,

the grant applications have been judged on the basi• of decency 

considerations, is also inaccurate. The McAualand declaration, 

discussed above, explains in detail the NBA's mode ot 

iJDplementing the decency provision: 18

[I] explain [to the panel] that the NEA
interprets thi• provision a& a whole; that is,
that artistic excellence and merit are the
criteria upon which grant awards should ba based.
Therefore, I explain, each panelist should be
guided ultimately DY his or her conclusions as to
the artistic merit and excellence of a proposed
grant project or work, and that the NBA, by
ensurinq diverse membership on the panels, had
fulfilled its mission under the statute of
•taking into account• diverse standarda and
values. Because th• statute must De read as a
whole, neither the Chairman nor I ever inetruot a
panel to make a separate determination as to
whether en application is decent or respectful.

In the sue vein, then-Chairperson Frohrunayer stated: 19

We are addressing [the decenoy provi■ion] by 
making aura that our panels and the National 
council on the Arts are CoJZlPosed ot decent 
citizens, people who recognize the plurality of 
our society, respect individual dignity, 
spiritual values, and the right• of all groups 
and their cultural expressions. * • .* Wha� does 
all this mean to artists, and what does this say 
about the question of censorship? In the most 
general sense, the answer is that artists 
[applying for grants) will be judged on the basis 
of the criteria which have existed since the very 

18 SER 126-27. 

19 SER 70-71. se..e A.ill SER 121-22·; · for Chairperson
Frohnmayer'a definition of •artistic excellence,� au SER 139-41. 
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begiMing of this agency • * * arti9tic 
excellence. 

Th• remark• relied upon by plaintiffs tor a contrary 

conclusion may, in isolation, seem ambiguous. Por plaintiffs 

correctly contend that NEA otfioiala have made statements such as 

"''general standards of decency would b• applied by qrant-review 

panels as a matter of courae. 1 •20 But such remarks, viewed in

context, are a variation on NEA's oft-repeated contention that 

decency is illlplicit in the process of aBsesaing artistic merit. 

That is, panels will satisfy decency concern• •as a matter of 

course• as long as they are diversified and their judgments are 

confined to artistic excellence and artistic merit. There is 

nothing in th• record to support plaintiffs' conclusion that 

panQlS •are instructed to incorporate [decency] considerations 

into their decision on tha artistic merit of applioations.•21

NEA officials •never instruct a panel to make a separate 

determination as to whether an application is decent • * *  .22

In summary, neither the NEA's policy nor its practice 

employs �decency,* rather than artistic merit, as a criterion in 

the evaluation of grant applications. Howavar, given plaintiff�' 

facial challenge, the issue before this Court does not turn upon 

whether the policy was in fact implemented; if the policy iG 

20 Brief !or Appellee•, p. 9, quoting SER 23 (e�phasis
omitted). 

21 Bri•f ror Appellees, p. 10.

22 SER 127.

- 11 -
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merely among the poaaibl,e modes ot implementing th• statute, 

plaintiffs' abstract challenge must fail. 

Plaintitts attempt to avoid this conclusion with their 

arguments concerning vagueness, which we address below. 

II 

THI DECENCY PROVI8IOM IS MOT VOID POR VAGUJWEBB 

Plaintiffs make two vagueness arguments, They argue that 

{l) the phrase •general standards of decency• is 

unconstitutionally vague �•cause •it has no objective content 

wbatsoever•; 23 and (2) the statute is vague, even under the NEA's 

construction, because it •affords unfettered discretion to the 

official5 who enforce it.•24 Both contentions are based upon

mistakes of law. 

A. statutes That Direct An Agency To act, But Do wot
Regulate Conduct, Are Not uncopati�utionally vague.

When laws contain language whose meaning is not •well known 

enough to enable those within their reach to corr�ctly apply 

them,� they may be •void for vagueness.•25 This is because a

citizen can only be •tree to steer between lawful and unlawful 

conduct, [if) laws give the person of ordinary intelligence a 

reasonaDle opportunity to know what i• prohibited so that he may 

23 

24 

Brier tor Appellees, p. 18. 

Brief for Appellees, pp. 18, 24. 

25 
Connally v. Gan1r11 construotion co,, 269 u.s. 385, 391

(1926) (emphasis supplied). 
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aot accordingly * • •.•26 Plaintiffs claim that the decency 

provision is vagu• because the phrase •general standards of 

decency" provides •no meaningful ata.ndard a-t a11.•27 They

analogize the decency provision to statute• barring •an.noying 

conduct• or •contemptuous treatzent of the flag.• 

But not every law that contains vague terms ia void %or 

vaguQness. Only laws that purport to regulate conduct -- laws 

that •prohibit• conduct or bring citizens •within their reach• 

are potentially void if they employ vague terms: Citizens need 

concern themselves with •steering their conduct• only when a law 

affects their conduct. 

In this respect, the decency provision is unlike statutes 

barring annoying or contemptuous conduct. The decency provision 

does not regulate the conduct of citizens at all. It is, rather, 

a directive to the NEA Chairperson to •estal)lish * * *

requlations and procedurea.•28 These procedures, when in place, 

may them.selves have a. bearing on the conduct of citizens. And, 

for this reason, they may be void if they employ unduly vague 

terms. But the decency provision, in itselt, prohil:>its nothing� 

no one's grant application may be denied for failing to conform 

provision 

26 Grayned v. Rockford, 408 U.S. 104, 108 (1972) (emphasis
supplied). � JJ1. at n.3 (collecting cases). 

27 

28 

Brief tor Appellees, p. 19.

20 U.S.C·. §954(d) (1),

- 13 -

1VH3.�l� ,U.\llOllV 89t0 tTS ZOZA �o:cr C6'TZl90 



prohibit• nothing, no one i• •within its reach•, and no one other 

than the NEA Chairperson need be concerned about its meaning. 

B, The Decenoy trovialon oreat•• »o Possibility· Of 
1r�itr1a.1nforc•�•nt IY Tb• IIEA, 

Plaintiffs also argue that because the NEA bas a variety of 

options in implementing the decency provision, it i• void tor

vagueness. Analogizing the statute to licensing schemes that 

leave enforcement officials free to enforce the requirements in 

arbitrary ways, they argue that the decency provision • 1 does not 

give guidance about how a general decency standard would be 

applied to individual grant applications'• and is therefore *the 

very definition of an unconstitutionally vague statute.•29

This argument, if accepted, would have profound 

consequences. Virtually every delegation of quasi-legislative 

authority to an administrative agency is written in terms that 

are open to a variety of interpretations. The problems that 

plaintiffs' argument would create can be illustrated by thi& 

court's recent decision in 1ntormation Providers' coalition v. 

�.30 That case concerned a void-for-vagueness challenge to a 

law that criminalized using a telephone to make •any indecent 

communication tor commercial purposes which is available to any 

person under 18 years of aga.•31 The statute does not otherwise

29 Brief for Appellees, p. 24-25 (quoting Brief tor the
Appellants, p. 31). 

30 Intormation Providers' coalition v. �, 928 r.2d 866
(9th Cir. 1991). 

31 47 o.s.c. §223(b). 

- 14 -
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define windeoency,• a term that i• at least as vague as the 

phrase *general standards of decency.• Th• FCC, �ad, through its 

regulations, detinQd decency with a degree of'preoision

sufficient, in this Court's view, to withstand the vagUenass 

challenge. But, according to plaintiff•' argument, thi• Court 

wrongly decided that case. The FCC statute did not limit the 

agency'• discretion to define •indecency,• so plaintif�s' 

argument would lead to the conclusion that the statute should 

have peen held unconstitutionally vague. 'l'bus, plaintiffs' 

argument cannot be correct. IndeQd, their argument contradicts 

settled law, since Na broadly worded statute can be sufficiently 

clarified by [an agency's] narrowing, authoritative 

interpretation to fend off a vagueness challenge.•32 

Plaintiffs' argument fails to distinguish between an

agency's exercise of its quasi-legislative powers and its 

exercise of its enforcement powers. Broad agency discretion in 

entorcing legislative prohibitions is a matter for legiti�ate 

concern, but broad agency discretion in establishing quasi­

legislative schemes does not raise the same concerns. A law that 

forbade •contemptuous• or •annoying• conduct in sueh broad tenns 

that its enforcement by the police could be arbitrary and 

unpredictable would make it impossible for citizens to determine 

whether they are obeying the law. But a directive from the 

legislature to an agency to establish regulations and procedures 

that outlaw •contemptuous• or •annoying• conduct does not causa 

32 pirkp v. �, 802 F.2d 1468, 1471 (O.C. Cir. 1986).

- 1!5 -
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citizens to be concerned about whether their present conduct is 

lawful or not. Although the agency may have �road di■oration in 

establishing the scheme, until the scheme it established, no

conduct is atfected. 'l'he rundamental concern underlyinfi tha 

vagueness doctrine -- fair notice -- i• not implicated until 

after the quasi-legislative power ha• been exercised. Only than 

is something in place that can be enforced. 

Accordingly, claims that •delegations of legislative power 

[are unconstitutional)• • *  because of an alleged absence of any 

ascertainable standards for guidance (of the agency) in carrying 

out its functions" are typically measured by a far less exacting 

standard than claims concerning enforcement discretion: As long 

as the terms of the delegation are not •utterly without meaning,• 

the delegation is valid.33 Private rights need not be protected

by the terms of the delegation. As the Supreme court has held: 34

Necessity • * *  fixes a point beyond which it is 
unreasonable and impracticable to compel congress 
to prescribe detailed rules; it then bac0111es 
constitutionally sufficient if con9ress clearly 
delineates the general policy, the public agency 
which is to apply it, and the boundaries of this 
delegated authority. Private rights ar• 
protected by acces• to the courts to test the 
application ot the policy in th• light of these 
legislative declarations. * * • [J]udicial review 
of the remedies adopted by the Commission 
safeguards again.st statutory or constitutional 
excesses. 

That is true here, as well. 

33 American Power co, v. 3,_g, 329 u.s. 90, 104 (1947).

34 American Power co, v. �, 329 u.s. at 1os-06.

- 16 -
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o. 'l'll•r• Ar• Alternati•• Xo4•• Of ntpleaantinq �be Decency
�roviaion That .U.■o would Kot Be onconatitutional.

We demonstrated in our opening brief that the decency 

provision is constitutional even if this Court rejacts the NEA's 

construction of the decency provision and construes the statute 

to require the NEA to institute aome type of decency criteria 

against which grant applications must be measured. We argued 

that there would still be clearly constitutional methods of 

implementing the statute so construed. For example, we suggestQd 

that the statute could be implemented so as to prohibit funding 

of grants whose subject matter would be considered obscene if 

measured against judicial obscenity standards and whose intended 

audience was children under twelve years of age. That such a 

condition upon a government grant would not be unduly vague was 

established by this Court's decision in Information Providers'

Coalitign v. �, discussed above.35

Plaintiffs maka three counter arguments. The tirst two are 

the same two made and refuted above -- that the statutory term 

wgeneral standards of decency• is vague, and that the NEA retains 

undue discretion.36 Their final argument is that implementing

the statute in this manner would contravene congressional intent. 

They state, without supporting analysis, that this construction 

would �render redundant a separate provision of the statute (20 

u.s.c. §954(d)(2)J that addresses obscenity.•37 But this ignores

35 

36 

37 

� intro, p. 14. 

Brief for Appell••s, pp. 25•27. 

Brief for Appellees, p. 28. 
- 17 -

89to tTS zoz,a Lo=ct C6ITZl90 



6TOll] 

our explanation that the statute plaintiffs claim would be 

rendered redundant, §9!54(d)(2}, concerns material •�etermined to 

be obscene,w and that thi■ phrase could reasonably be construed 

by the NEA to refer to material •determined to be obscene• by a 

judicial tribunai.38 Thus, construing the decency provision to

reach material that would otherwise meet the judicial obscenity 

teat -- but has not been �determined to be obscene• -- would not 

create any redundancy. 

Plaintiffs also argue, relying on the remarks of one 

l�gislator, that there is legislative history that would support

reading the deoency provision more broadly, to reach material 

that would not be held obscene under judicial standards.39 This

is true, but not telling. In our opening brief, we reterred to 

legislative history that supports a narrow reading of the decency 

provision.40 Accordingly, at most, their argument would 

establish that the legislative history supports more than one 

mode of implementing the statute. But it is th• NEA Chairperson 

who has the authority to choose from among tha reasonable means 

of implementing a statute, and, especially it the Chairperson's 

choice avoids a constitutional question, a court is bound to 

respect that choice. 

Finally, as this Court recognized in Information Providers'

�oalition, Inc. v. �, the FCC, without congressional objection, 

38 

39 

40 

Brier tor the Appellants, p. 32. 

Brie� for Appellees, p. 28. 

Brie! for the Appellants, pp. 34-35 • 
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construed the statutory tQna •ind•cant• to mean material that 

would be found obscene under judicial standards. It would 

require at least uncontroverted legislative history to conclude 

that Congress did not intend the NEA to have similar latitude. 

III 

TD DECENCY PROVISlOK IMPOSES 1'0 tQtC05STlTOTIODL 
CON':EllT OR VIBWPOIN'l' USTRXCTIOKS OH PROTECTBD BPBBCB 

Relying upon� v. Sulliyan, 41 plaintiffs argue that 

•ctJh• 'decency' statute also violates the Pint Amendment

because it places impermis■ible content- and viewpoint-based 

restrictions on a program designed to promote tree expression in 

the arts.•42 In addition, they argue that the • 1 decancy 1

provision's only purpose is to suppress art that some »ay deem 

controvarsia1.•43 Finally, on the ground that the decency

provision wzakes 'general standards of decency' part ot 'the 

criteria by whioh applications are judged,'• plaintiff• argue 

that "since NEA applications are judged on an applicant's entire 

body of work, * * *the 'dacancy' reatriotion applies to an 

artist's entire body of work,• and, accordingly, penalizes speech 

tbat was not supported by government funds.44 

41 

42 

:43 

44 

� v. �lliyan, 111 s. ct. 1759 (1991). 

Brief for Appellees, p. 34, 35-42.

Brief tor Appallees, P• 42.

Brief for Appelleea, pp. 43-44. 
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A. Plaintiff•' AOditiopal Challepq•• Ar• Prgatu;1,

For the most part, it is sufficient to note that these 

arguments cannot properly be raised in this lawsuit. Plaintiffs 

have intentionally limited themselves to a facial challenge to 

the decency provision. They have not chosen to challenge th• 

manner in which the decency provision has been implemented by the 

NEA Chairperson; nor have they sought to challenge t.h• decency 

provision •a• appliedw to any particular grant application. Yet

all the arguments just mentioned involve facts or issues that 

necessarily cannot be known merely by examining the face of the 

statute. 

For example, plaintiffs seek to have the decency provision 

overturned on the ground that •general standards of decencyw will 

be applied to an applicant's privately funded, past work to 

determine the applicant's eligibility for a grant. But it is not 

possible to derive this conclusion from the �ace of thQ statute. 

Indeed, plaintifts themselves do not attempt to derive their 

conclusion from the words of the statute, but instead attempt to 

generalize upon remark.a made by a former Chairperson at a 

congressional hearing.45 The statute, itselr, concerns only work

45 Plaintiffs point to administrative statements indicating 
that past performance is looked to by the NEA in determining 
w 1 potential for future excellence.'w Brief for Appellees at 44 
(referencing J.g. at 7 n.6, quoting SER 90), But looking to past 
performance in order to evaluate an artist's potential for 
artistic excellence does not necessarily mean that an artist's 
past obscene or indecent performances will render the artist 
ineligible for a grant for a future performance that is not 
obscene or indecent. EV•n on the level ot administrative 
implementation, plaintiff• have made no case.that presents the 
constitutional issue they ask tbi• Court to decidQ. 

- 20 -
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to lz,A funded by the NEA, not past work. Tbua, if the NEA 

oonstruad the decency provision to authorize it to deny grant 

applications from applicanta whose past work included indecent or 

obscene matter, that would only render the NEA'a implementation 

of the statute subject to challenge. It such a challenge were 

upheld, the proper procedure for a oourt would be to strike down 

the NEA's mode of implementation, and direct the agency to 

implement th• provision in a constitutional manner. Plaintiffs' 

argument does not affect thQ facial validity of the decency 

provision. 

Likewise, plaintiffs' claim tha.t the deoency provision has 

the purposQ and effect of suppressing dangerous ideas is 

groundless under the interpretation the NE.A has urged 

increasing the diversity of panel membership. Also, if the NEA 

implemented the decency provision by denying grant applications 

that intended to present matter that a court would find obscene 

to children under twelva years ot age, no protected •peech would 

be suppressed. 

Here, as elsewhere, plaintiffs argue as if this Court could 

and should decide upon the constitutionality of the statute on 

the basis of unneoessarily extreme readings of the statute's 

language. However, a court is obliged to take exactly the 

opposite course from that which they propose: A proper respQct 

for an equal and coordinate Sranch of the government reqUires a 

court to avoid constitutional clashes •whenever a construction of 

- 21 -
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czo� 

th• atatute is fairly possible �Y which th• [constitutional] 

question may be avoided.•46 

B. ResolutioA Of Thi• controversy Doea !fot Require A
Deteraination b �o Tb• Reach Of� v. Sullivan To
ooyergent r»nding of D• art•.

Plaintiffs argued successfully to the district court that 

the decency provision was facially unconstitutional, based in 

part on the supreme Court's decision in BY.rt v. Sullivan.

Plaintiffs' reliance on�, and the di■trict court's use of 

�. are unwarranted.�•llees and the lllllici have interpreted 

our brief to argue for an extension of BY.f.t. To be clear, that 

is not our intention. ·, 

We support the proposition that the arts enjoy First 

Amendment protection. Acknowledging that a particular activity 

enjoys First Amendment protection, however, does not mean that 

any restriction on government funding of that activity is 

facially invalid. The burden of plaintiffs' facial

constitutional challenge is to show that the decency provision at 

issue in this case cannot b• applied consistent with the First 

Amendment, regardless of how that provision is construQd by the 

implementing agency. Because only a facial challenge to �e 

statute is presented here, it is unnecessary tor this Court to 

attempt to determine what constitutional standards should apply 

in making th�t determination. 

46 Crowell v. Btnson. 285 u.s. at·62.
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TD TBLBPJIORI POLL ISSlJI %8 xooir

Th• parties have entered into a sattluent agreement 

concerning the denials ot their grant applications. A copy of 

that settlement agreement is attached as an appendix to this 

brief. The parties agree that the telephone poll issue, which is 

the subject ot appeals Nos. 92-56387 and 93-55089, has been 

mooted by the settlement agreement. These appeals, therefore, 

should be dismissed by the Court aa moot. The parties also agree 

that the settlement agreement does not affect the government's 

appeal ot the district court'� judgment concerning the decency 

provision in appeal No. 92-56028. 

COllCLUSlO• 

Appeals Nos. 92-56387 and 93-55089 should be dismissed as 

moot. The district court's denial ot the government's motion for 

summary judgment in No. 92-56028, and its grant of summary 

judgment to plaintiffs, should be reversed. 
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CQISENT or m lllTIES 

Attorney• for Appellant and Appell•• bave consented to 

the filing of th�• yieua curiae brief. copies of their written 

conaent are included a■ Appendix A. 

JHTEUST or MICI CPJ\IA!! 

As described more specifically in Appendix B, arnici

curiae include 60 literary, arts, cultural, and other 

organizations from across the country. They include individual 

institutions like the Museum of Modern Art in New York and the 

San Francisco Art Institute, ■tate and regional qroups like the 

California Federation ot t.he Arts, and nationwide or;anizations 

1ike the National Assembly of Local Arts Agencies and the 

.American Arts Alliance. They represent many thousands of authors 

(PEN American Center), writers (Writers Guild of America Zast),

publisher• (American Association of Publiahera), actors (Aetora 

Zquity Aaaociation), ausiciana (American Music center), 

photographer■ (Loa An;•l•• Center for Photoqraphic Studies), and 

•culptora (International Sculpture Center), aa vell as theaters

(Theatre communication• Group), auaeuma (American Aaaociation ot

l(uaewu), televiaion broadcaatera (Public Broadcasting Service), 

ra4io broadcaatera (National Public Radio), f!lmnakera (Fila Art■ 

7'oundation), dancer• (Dance Bay Area), and other arti■ts. They 

Ti 
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• 

include 9roupa of perfonning artists like the Lewitzky Dance 

Company and the Paper Bag Players, and 9roupa that aeek to defend 

the ri9hta of perfonning arti•t• like Volunteer Lawyers tor the 

Art• and People Por the American Way. Many amici and their 

-..bers regularly participate in 9overnment proc;rama aponaored by 

the National Endowment for the Art• and for the Humanities. 

Almost all interact vith government program• in aome way, ranging 

from obtaining funding to receiving tax exmnptions. All ahare a 

common commitment to freedom of expression that unites them as 

amici in this case. 

�he rights of amici and their members and supporters, 

be they author, poet, novelist, artist, museum curator, public 

broadcaster, musician, or other professional, to challenge 

conventional wisdom and social pieties i• a cornerstone of that 

freedom. �heretore, amici fear that if 9overnment officials can 

be empowered to grant or withhold 9overnment benefits on the 

basis of whether an applicant's artistic expression i■ deemed 

conaiatent with •9eneral standards of decency and respect for the 

diver•• belief• and values of the American public,• 20 u.s.c. I 

954(d) (1), the result will be to stifle that ••tree play of the 

apirit•• which all vho deal with vorda or hag•• ••ought 

.. pecially to cultivate and practice,•• Jcyiahian Ye IPOtd pf 

B•;•nt•� 385 u.s. 589, 101 (1967), quoting Wieman Ye PP4e;raff.

344 v.s. �13, 195 (1953)(Prankfurter, J. concurring). Jf 

J.n4ividaal autbon and arti•t• can be excluded from federal

support for t.rana;reasing ••CJU• notion• of •decency,• t:here i•



little to prevent other parts of the intellectual community from 

being held hostage to a government official'• notion of what is 

appropriate or politically correct. Am,ici believe that the 

•decency• clauae cannot be applied without offending fundamental

Pirat Amendment principle■, and accordingly aupport the decision 

below. 



■moo.Bx or ucmNT

Th• ■tatutory criteria at issue here are plainly 

unconstitutional. •General ■tandard• of decency" and •re■pect 

ror the diver•• belief• and value■• of t.h• American public are 

impermiaaibly V&g'\le. Such criteria interfere with the creative 

process directly and chill free expression. Once the government 

determines to provide public funding for the art■ , it may not 

refuse to fund an artist'• work on the basis of the viewpoint 

expressed by the art or because of the unorthodoxy or 

\lnpopularity of the artist•• message to aome. Injecting content 

or viewpoint-baaed criteria auch as the •decency" and "diverse 

beliefs and values" provisions into the grant-making process 

repre■enta an impermissible attempt by Congress to restrict First 

Amendment right• through a federal funding program. The notion 

that auch re■triction■ can be justified by t.he Supreme Court•• 

recent deciaion in Rusty, sulliyan, 111 s. ct. 1759 (1991), is 

clearly erroneous and represent■ a dangerou■ attempt to aeverely 

re■trict fr•• axprea■ion, which would bave far-reaching effects 

throughout American ■ociety. The district court•• deci■ion 

invalidating th• decency provision ahould be affirmed. 
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llGtOO!NT 

DI "PICIHQX" IBQYIBJQH ts JlNQQNSTITtT'l'IQNALLJ DQP! 
,IND JILL UAP TQ f!LP-C!NSQRSHIP IX MTI&Ts MP 
IQDIU{lgtil' P!CIIIQNS JIQW.TING Tl! III\ST MZHPKZHT 

A. 'l'he Statutory I.angua9e Creates Problems
Of Government Deci■ionmakin9 Infrin9in9 First
uendmenr Bights

'l'he law in question in this ca•• contain• two

provision• that violate the First and Fifth Amendments• 

prohibitions against vague laws. Section 103(b) of the Arts, 

Humanities and Museum Amendments of 1990, which amended 20 u.s.c. 

I 954(d), contains the following language: 

(d) No payment shall be made under
thi• ■ection except • • •  in accordance 
with regulation• issued and procedures 
established by the Chairperson. In 
establishing auch regulations and 
procedures, the Chairperson ■hall ensure 
that --

(1) artistic excellence and
artistic merit are th• criteria by
which applications are judged,
taking into consideration general
■tandards of decency and respect for
S;be div1r1e beliefs and values of
the American public ••• (emphasia 
added). 

%n order to evade th• rorce of th• decision below, 

the 9overnment appellant• bave offered a novel construction 

of the ■tatutory language. Jn yet a third effort to aacape 

t:.be yaqueneaa probl- inherent in the vord■ of the law, 1:.hey 

�ov arvu• that th• •decency• and •respect• la.nguage aimply 

direct• •th• Chairperson to •tak[e] into consideration• the 
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iasue of 9eneral atandards of decency when promulgating 

9rant application regulations.• Appellants• Brief at 11.1

%n other vords, the language do•• not direct th• Chairperson 

to take any particular action with reapect to these 

criteria. However, in iaauin; regulation■, the Chairperaon 

aay decide to take th••• factor• into consideration. Since 

th• Chairperaon did not do ao in this case, the 9overnment 

maintain■, there i• no vaguen••• problem under the atatute. 

As the district court held, the ■tatutory language 

simply does not lend itself to the type of construction 

Yrged by appellant■• Congress clearly intended the NtA to 

establish standards and procedures in connection with grant 

applications and awards, a■ every 9overnment agency 

dispensing federal funds ordinarily does. In connection 

with tho•• general atandard■ and procedures, Congress 

mandated that the NEA must •ake award■ based upon artistic 

excellence, •takin; into consideration qenerol atandards pf 

Oeceney and respect for tbe 01vct•e beliefs and values of 

th• American p�lic.• Th• langua;e require■ that th• NEA 

apply th••• criteria. 'l'h• law atat•• that the REA •ahall 

ensure• that th••• criteria are applied -- both artistic 

t Aa 11oted in th• district court decision, the 9overrment 
argued first below that the atatutory language •a•r•ly implement■ 
a aethcx! for ■electin; review panel aeabera,• and not a ••thod for 
passing upon 9rant application■• Second, it •1'9U•d below that the 
•decency• and •respect• language described •tactora • • • •  (that
vere] iaplicit in th• a■•••■ment of artiatic aerit.• ?95 P. Supp. 
at 1471. 
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excellence and •decency" and •respect for th• diverae 

l:>eli•f• and values of the American public.• 

%n addition, the very tact that the NE.A can 

present two or three alternative con■tructions of the 

statutory langua;e itself atron;ly aupport• plaintiff•' 

contention that the law i• unconstitutionally vague and does 

mot 9iva CJUidance to the NE.A, peer-review panel• or 9rant 

applicants, all of whom auat take action baaed upon their 

conatruction of the law. While it may aometimes be correct 

that the presence of a possible constitutional 

interpretation of a statute may prevent it from being 

declared unconstitutional, the rule with respect to First 

.Amendment concerns i■ •nearly the opposite": the broad and 

almost indeterminate nature of th• decency clause and its 

potential for abuse reinforces it• unconstitutionality. 

Furthermore, the situation before thi■ Court 

pr .. ent• the problem of imprecise language • 1 inhibit[ing] 

'the constitutionally protected apeech cf third parties,'" 

about vhich the Supreme court warned in New York state Club 

A11'n Ye New York City, 487 u.s. 1, 11 (1988) (citation 

omitted). Aside from th• inherent iapreciaion of this 

1anqua9e and th• broad political diacration it vould appear 

1 Hational Tr•o■ury Emplov111 pnion Ye pnit1c, ltot11 pf 
a.m1rica, �o. 12-soas (D.C. Cir. March 30, 1993) (Randolph, J.,
concurrin;) ■lip op. at 1. Jeeorc,. AJ..a. Gentile Ye stat• lot pr
fievada. 111 s. ct. 2120, 2732 (1991), l•deral 111ction comrn•n Ye

xational c0n11rvotiy1 Political Action comm,, 470 o.s. 410, 490-so1
(1985)1 11r1t National Bank pf 101ton Ye 1e11otti, ,35 o.s. 765,

786-95 (1978)1 lmith Ye Goguen. 415 U.S. 566, 573 (1974).
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to lodge in the NE.A, 9rant applicant■ faced with the 

ambiquous lan;uage of th• law would hesitate to create art 

that vould offend the ••n■ibilitie■ of the 9overnment 9rant­

approvera. Thus it create■ the problems of aelf-censorship 

that trigger facial analysis of the atatutory provisions in 

question. 

B. The Applicable Constitutional Standard• on
Vagueness Illustrate the Impropriety of the
Decency Provision

The basic standards for vagueness were outlined by 

the supreme court in Grovned y. city of Rockford. 408 v.s.

104 (1972): 

It i• a basic principle of due process 
that an enactment is void for vagueness 
if its prohibitions are not clearly 
defined. Vague laws offend ■everal 
important values. First, because we 
assume that man is free to ateer between 
lawful and unlawful conduct, we insist 
that laws 9ive the person of ordinary 
intelligence a reasonable opportunity to 
Jtnow what i• prohibited, ao that be may 
act accordinqly. Vaque laws may trap the 
innocent by not providing fair warning. 
Second, if arbitrary and discriminatory 
enforcement i• to be prevented, laws must 
provide explicit standard■ for those who 
apply them. A vague law hpermiaaibly 
delegate• 1,a■ic policy aattera to 
policemen, judges, and juries for 
resolution on an as1 � and subjective 
ba■i•, vith th• attendant danqera of 
arbitrary and diacriainatory application. 
'l'hird, but related, where a vague ■tatute 
•abut[■] upon ••n■itive area• of basic
Fir■t Amendment freedoms,• it •operates
to inhibit the exerci■• of (those]
freedoJU. • [Id· at ,oa-09 (citation•
omitted).]
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Th• void-for-vaquenesa doctrine applies when civil 

penalties are impoaed upon an individual. au Boutilier y, 

.J.Hi, 387 U.S. 118, 123 (1967)(•the •void for vaqueneas• 

doctrine [iaJ applicable to civil aa vell aa criminal 

action•">• It applies vhen administrative rules are u■ed to 

■anction a government employee. I.IS Bence y, Breier. 501

J'.2d 1185, 1188 (7th cir. 1974), cert;, Oenicd, 419 v.s. 1121 

(1975). It alao applies when governmental benefits are 

awarded to persons outside of government, •• with NE.A 

grants. i.ll, A..a.Sl.a., Bullfrog Films, Inc. y, wick. 847 F.2d 

502, 512-14 (9th Cir. 1988). 

Thus, in Bella Lewitzky Dance Found. y, 

Frohnmaver, 754 F. supp. 774, 783 (C.D. Cal. 1991), the 

court held that a 1989 NE.A certification requirement to 

prevent funding of art which could be considered obscene was 

unconstitutionally vaque: •The chilling effect on th••• two 

plaintiffs arising from the NE.A'■ vague certification 

requirement i• unmistakably clear • • • •  The Court finds 

that because th• certification requirement includes 

unconstitutionally vaque provisions, it also violates 

vrante•• First bendJDent rights by causing a chilling affect 

en their artistic expression.• 

%n detar11inin9 whether the decency proviaion is 

uncon■ti tutionally vague, the court ahould look at the 

•pecific language of the ■tatute. Jn nm1eroua ca■ea, the

�•deral courta bave ratu■ed to ■tretch the aeaning of the

' 
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operative words of a law beyond their commonly accepted 

aeanin9 for a peraon •of ordinary intelligence" who would be 

affected by the law. Thu■, in golcnder Ye t,owaon, 461 o.s.

352 (1983), th• Court found that a law requiring a per■on to 

9ive •credible and �•liable" identification vas too vague as 

applied in a lo�tering atatute. In citv pf Akron Ye Akron

center for Beproductive Health. 462 u.s. 416, ,s1 (1984),

th• Supreme Court found that a law requiring the •remains of 

the unborn child" to be •di■posed of in a humane and 

aanitary manner" was too vague. 

In a case involving language very similar to that 

involved here, shamloo y, Mississippi state Board of 

Trustees, 620 F.2d 516, 523 (5th Cir. 1980), th• Fifth 

Circuit held that a college rule permitting only •activities 

of a wholesome nature" on campus was unconstitutionally 

vague. Th• court noted that the lan9Uage obviously lent 

itself to discriminatory enforcement, baaed upon political 

conaideration■: 

Th• requirement that an activity be 
wholesome before it i• aubject to 
approval ia uncon■titutionally vague. 
The teatimony revealed that the 
regulation• are enforced or not enforced 
depending on the purpose of the 9athering 
or duonatration. Dr. 3ohnaon admitted 
that whether or not aometbin9 was
vhole■om• vaa aubject to interpretation 
and that be [and other adminiatratora] 
could com• to different conclu■ion• a■ to 
it• aeanin9 • • • •  !'he regulation•• 
reference to vbole•om• activiti•• ia not 
apecific enough to 9ive fair notice and 
warning. (ld· at 524.] 
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More recently, a college policy prohibiting conduct that 

•atipati&ea or victimi&ea an individual on the baaia of

race, ethnicity, ■ex, ■exual orientation, creed,• or aimilar

characteriatica vaa found unconstitutionally vague. Doe y.

Vniy1r1ity pf Michigan, 721 F. Supp. 852, 856 (E.D. Mich.

1989) •1

In one of it• most recent pronouncement• on 

vagueness, Gentile y. state Bar of Nevada. 111 s. ct. 2120

(1991), the Supreme Court held that Rule 177(3) of the 

Jfevada Supreme Court Rules was void for vagueness. The rule 

provided that while lawyer• may not make any extrajudicial 

comments about a pending case that has a •substantial 

likelihood of materially prejudicing" an adjudicative 

proceeding, a lawyer •may atate without elaboration . • • 

J !'or other recent vaqueneas caaea, ll.l, A.a..SLe., Penny sayer 
Publications. Inc. Y, Village of Hazel crest. tos r.2d 1so (7th 
Cir. 1990)(city ordinance prohibiting aolicitation of aale of real 
estate unconstitutionally vague •• applied to real ••tat• 
advertiaer• in 9eneral circulation newapapera), Community for 
creative Non-vio11ncc Ye Turner. 193 ,.2d 1387 (D.c. Cir. 
1990) (permit requirement for exerciaing fr•• apaech ri9ht■ in 
aubway unconstitutionally vaque in use of terms auch •• •peaking in 
•conversational tone•), Boddi• Ye lmeriean Broadca1tinq companies.
xnce , 111 F.2d 267 (6th cir. 1989), cert, denitd, 493 u.s. 1021
(1990) (federal wiretap statute unconstitutionally va9Ue as applied
to prohibition •9ainst .use of nonconaenaual wiretaps for
•injurious• purpos••>• bl &lG Bradl•y Y, Pitt■burgh Board pf
lducation, 110 P.24 1172 (3d Cir. 1990) (vaqueneaa doctrine could 
apply to a ban on a teacher utilizing a teaching technique entitled 
•i.arnball, • •• the reach of tbe prohibition vaa uncertain).
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the 9eneral nature of the • • •  defenae." J,d. at 2721. In

the Court•• plurality opinion, Justice �•Medy concluded 

that the latter •aafe harbor" rule was void for vagueness, 

and the lawyer could therefore not be disciplined for 

violating it: 

Given .thia vrammatical atructure, and 
absent any clarifying interpretation by 
the atate court, the Rule fails to 
provide • fair notice to those to whom 
(it] ia directed.• • • •  A lawyer ••eking 
to avail himself of Rule 177 ( 3) • a 
protection must guess at its contours. 
The right to explain the •general' nature 
of the defense without 'elaboration' 
provides insuff ic:ient vuidance because 
•general' and 'elaboration• are both
classic terns of degree, In the context
before us. these terms have no 1ettled
usage or tradition of interpretation in
l.A,:i. lld• at 2731 (emphasis added).] 

Justice Xennedy went on to atate: "The question i• not 

whether discriminatory enforcement occurred here, and we 

assume it did not, but whether the Rule is ao impreciae that 

discriminatory enforcement is a real possibility." 111 s. 

ct. at 2732 (emphasis added). 

Justice O'Connor -- who provided the fifth vote 

�or boldin9 the rule void for vagueness -- believed that

lawyer •peech vaa not fully protected by the Pirat AllendJDent 

and ai9ht be regulated under • leaaer atandard. But ahe 

agreed that there vaa real doubt about the reach of the 

Jtul•'• operative word• and that, therefore, it 111Ust J:>e 

atruck down: •aoth Gentile and the diaciplinary board bave 

valid argument• on their aide C•• to what the rule permitted 

9 



l 

• lawyer to ■ay], but thia ■erves to ■upport the view that

the rule provides insufficient vuidance,• and i• therefore 

void for vagueness. 111 s. ct. at 2749.

Th• Gcntilt caae ••t• forth the appropriate 

atandard in thi■ caae: firat, it laid down the principle 

that •claaaic term■ of degree" that have no establiahed 

••aninq in the operative words of a atatute render a law

void for vaguen•••1 aecond, it establiahed that the 

possibility of diacriminatory application ia aufficient to 

■trike down a law on vagueness grounds. As demonatrated

below, under either of these atandards, the decency clause 

must be atruck down. 

c. The Decency Provision I• Void for Vagueness
Because It• Operative Terms Do Not Give Proper
Guidance and It can Be and Has Been Applied
In o Diseriminatory Manner,

1. The operative word• are inherently
vague

As one Conc;reasman pointed out in vain on the 

floor of the Hou•• of Repreaentativ•• during debate over the 

bill that led to th• decency proviaion, the bill •••t• new 

atandards tor judging vrant applications violating the first 

-endment.• 136 Con;. Ree. 89681 (October 16, 1990)

(atatuent of Rep. '1'•d Wei••>• !'he key terms -- •9eneral 

atandarda of decency• and •respect for the diver•• l>aliefa 

and value• of th• American public• - have no eatabllahed 

•eaninq under th• law. %t i• true that the term • indecent

language" in the Pederal Communication• Act vaa apecifically 

10 



defined by the PCC and that definition was upheld by the 

supreme Court in rec Y, Pacifica Poundation, 438 o.s. 726

(1978). Th• PCC had apecifically defined the term as 

••aninq •1anguaqe that deacribes, in terms patently

offensive aa ••aaured by contemporary atandard• for the 

broadcast ••dium-, aexual or excretory activities and 

organs.• ,Id. at 732. But Con9r••• apecifically rejected 

that definition in enacting the •decency• provision and 

instead adopted a provision much broader than the particular 

proviaiona of the law at iaaue in Pacifica.' 

The law in question here does not deal with 

apecific indecent words but •general standards of decency." 

Does that mean that the entire body of an applying artist's 

work aust be measure�? Can a single indecent image or word 

in the artiat•• entire body of work be aufficient to doom 

hi• or her application for a 9rant? Under auch a atandard, 

Jam•• Joyce would not qualify for a 9overnmental 9rant 

because of the indecent word• in Dlyases. Even if the

■tandard require• consideration of an entire work, how doea

one aeaaure whether a vork taken aa a vhole ia •decent• or 

' %n addition to the abaence of the type of definition of 
indecency that waa pr•••nt in Pacifica, the Supreme court haa aade 
clear that even the limited regulation of indecency in that case 
vaa penDiaaible only l>ecauae of the unique nature of ever-the-air 
broadcaatin9. 14a., ,,a v.s. at 731 n. 2, 740, 748-49. Particu-
1.arly outside that context, ao-called indecent expreasion ia 
clearly protected by th• Pint benc!ment. au sat>l• Communicatipna 
y, 7cc, ,92 v.s. 115, 125-31 (1989)1 Oµincy Cablt TY, Inc, Y, Pee, 
768 F. 2d 1434, 1448 n. 31 (D.c. Cir. 1985), cert, denied, 476 u.s.
1169 (1986)1 cry; y, Parre. 155 7. 2d 1415, 1420-21 (11th Cir. 
1985). 

11 



not? 

%n addition, the operative terms of the law 

introduce not only •claaaic t•rm• of degree" within the 

aeaninq of Gentilt, but normative term• about which there is 

and can be no aqreuent. What are •general 1tandard1 of

decency?• Ar• they ••asured on a geographical baaia -- are 

the ■tandarda of decency the ■ame in Peoria or New York 

City? Ar• they aeasured in terms of the artistic community 

within each area, or the religious community er ethnic 

community, or the lowest common denominator of taste in a 

specific locale er on a national basis?

Furthermore, the •decency" provision covers more 

than language or verbal works. As diacuased in further 

detail in Section II.B.2. below, it may well cover all the 

artistic work that an applicant ha• aver created. How can 

one measure whether a work of the viaual er performing arts 

••ets a •general ■tandard of decency?" Were nudity alone the

•easure, aculptures auch •• Michelangelo's David or the bas­

relief around th• supreme Court•• own chamber• would fall 

within the ban. 

Equally vague are the other operative words of the 

law - •reapect for the diver•• belief• and values of the 

American public.• Tho•• term• - vhich ■trike at opinions 

and belief• COllllunicated by artiatic work.a - have never 

been utilized or defined in any area of the law. Any 

attempt to aak• them t.be basi• for 9ovarnmental deci■ion 

12 



■akin; runs afoul of the bedrock provision of the First

Amendment - namely th.at •there i• no such thin; a■ a fal■e 

idea.• G•rtz Ye Rob1rt, Welch. Joce , 418 v.s. 323, 339

(1974). Aa the Supreme Court atated in that case, 

•[h]ovever perniciou■ an opinion aay aeem, ve depend for its 

correction not �n the con■cience of judge■ and juries but on 

the competition of other ideas.• 1.4 at 339-40.

To aay that art funded by the NEA must ahow 

•respect for th• diverse values and beliefs of the American

public" provides the NEA with no ■tandards whatsoever in 

determining how to perform its statutory duty. Does the 

provision mean that an applicant for a grant cannot offend 

any of the countless diverse •values and beliefs" held by 

any of the 9roups that make up our pluralistic society? 

4l'hat would obviously be an impossible standard, given the 

diversity of opinion here. Does the provision mean that an 

applicant cannot offend what the so-called •moral aajority" 

of the nation holds dear or what others deem •politically 

correct•? .That would offend the principle of diversity that 

1ies at the heart of the Pir■t Amendment and that th• recent 

�lag burning ca••• bave reinforced. Ill T•¥11 Ye Johnson,

109 s. et. 2533 (1989)1 �nitt4 Stat11 Y, Jichman. 110 s. ct. 

2404 (1990). Doe9 tb• atandard refer to religious values 

an4 beliefs, or political or racial or ethnic value■ or 

l)alief■, or •ocial value■ or beliefs, or economic values or 

belief■? As th• supreme Court ba• reminded us aany tiaes, 
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•one aan•a vulgarity i• another•• lyric," Cohen y.

california. ,03 v.s. 1s, 2s (1971).

Frankly, no •9eneral atandards of decency• exist 

ror which berican■ of •ordinary intelligence" would agree

upon a •co .. on accepted aeaning.• 1'he very ••••nee of 

•decency• i• •ubJective, varyinc; uonc; people of different

agea, 9ender, racea, religion■, education, experience,

language■, •en••• of humor, and 9eographical locations. And

what i• ••ant by •general standards of decency"? can the

NEA be expected to know aomething that aociologista,

pollsters, re■earchera, acholara and other observers of

American culture have never been able to identify -- a

single, permanent, immutable, orthodox standard of decency,

true for all persons at all times in all places?

Ia the sanctity of human life a •general standard 

of decency?" Would persons of •ordinary intelligence" be 

expected to know that art depicting the murder of innocent 

victim• cannot qualify for NEA funding? Would a aodern-day 

DiPaolo be denied an NEA 9rant for the 9rueaome •Beheading 

of Saint John the Bapti■t?" If rape violate■ •general 

atandarda of decency,• could •Rape of the Sabine Women" have

received ME.A rundin;? Bow are arti■t• to Jcnow? 

· And what are arti■t• of •ordinary intelligence• to

aak• of a requireaent that their art ■how •re■pect �or the 

diver•• belief• an4 value• of the American public?• Bow can 

any one vork of art aatiafy thi• •tandard? Muat a single 
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painting that portrays the joy of Easter Sunday also show 

tbe aolemnity of Yom Xippur and the fervor of an evangelical 

�•nt •••ting? Must• play portraying gay lifestyles in a 

�avorable light alao depict the deeply beld religious belief 

tbat homosexuality i• a ■in? Must a poe.m describing auicide 

also condemn it� Must art that deapiaea var alao celebrate 

l>esert Storm? The framers of the Constitution certainly 

l>elieved in respecting the diverse belief• and values of the 

.American people. In large part that is why they adopted the 

First Amendment. What they did nQt believe was that such 

respect could be imposed by governmental fiat. 

If the vagueness of the terms •decency" and 

•diverse belief• and values" each standing alone were not

bad enough, the combination of the two renders the provision 

indecipherable. For it i• the very ••••nee of America's 

•diverse belief• and values" that ■om• will find certain

J:>eliefs and values decent and other• will find them 

indecent. The •decency• atandard appear• to be groping for 

a conaenaua of vhat ve ahare in common, while the 

•diversity• atanclard appear• to be vra■ping at aome notion

of vhat ia ditf erent about us. Consequently, as an artist 

atrugqlaa to •••t th• •diver■ity• atandard, be or ahe aay 

va11 offend •cm•on• and thereby aay violate the •decency" 

standard. lfho can Jcnow what i• the correct path? %t i• 

next to impossible to vu••• at what Con;reaa aeant by all 

this, and tba uncertainty i• compounded by the very 
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■ubjective, idiosyncratic, personal nature of art itself.

Th• combination of these two vaque atandards creates an even 

Yaquer -•l9am, vhoae parts are at var with each other. 

On atrictly definitional 9rounds, the provision• 

in question offend the aoat basic concept• of the vagueness 

criteria. Provided with auch elastic criteria, the NEA 

cannot avoid aakinq grants on and�, arbitrary, and 

discriminatory basis. Compounding thi• problem i• the aelf­

cenaorahip that would be inevitable if an applicant•• hope 

cf obtaining necessary funding were to rest on not offending 

anyone at the NEA, or on its Council or artists' peer review 

panels, or in Congress. First Amendment artistic freedom 

vould be chilled to the bone. see Bella Lewit;ky Ponce

Foundation, supra, 754 F. supp. at 783 (NEA obscenity 

certification proces■ would have chilling effect on 

applicants in view �f NE.A'• central position in both public 

and private funding in the artistic community). 

2. �he provision can be applied in a
discriminatory aanner

%f there v,ere any doubt about the vaquen••• of the 

decency provision, th• fact that it can be and baa been 

applied in a di■criainatory aanner aak•• clear it• 

unconstitutionality under the Supreme Court•• ■tandard in 

ccnt,ile. ft• 9ovarnaent contend• that under former KEA 

Chair .rohn Prohnmayar, the decency provi■ion vaa not 

employed aa a aub■tantive criterion in aaking vrant 
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decisiona. Plaintiff• bave accumulated aubstantial evidence 

dmnonatratinq the contrary. But even apart from the facts 

vitb respect to Mr. Prohnllayer, amiei and th• public at 

1arve vere aade all too clearly aware of the force of the 

decency proviaion by tbe record of bi• aucceaaor aa NE.A 

Chair. 

Specifically, former acting NE.A Chair Anne-Imelda 

Jtadice, who aucceeded Mr. Prohnmayer, testified to Congress 

on her implementation of the decency clause in May, 1992.

Xs. Radice was questioned by Rep. Regula, who expressed 

concern about the fact that Mr. Frohnmayer had "aeemed 

somewhat reluctant to make the decision• that [Rep. Regula] 

�elt were hi• responsibilities" with respect to decency. 

Jtep. Regula apecifically asked Ms. Radice how she planned to 

•implement the requirement in the law" that •'the

chairperaon ahall' -- '•hall' not 'may• -- 'shall ensure 

that artiatic merit and artistic excellence are the criteria 

by which applications are judged, taking into consideration 

9eneral standard• of decency and respect for the diverse 

l>eli•f• and th• values of the American public. •" Department 

pf the Xot•rior 1n4 B1lat14 1;1nci11 Appropriations for 

it?3; n11rinq■ 1etor11 subco;mmitt11 Pt tbe c0:mmitt1e pn 

appropriation■, Hou■• pf B•Pt•11ntativ••· 102d cone;., 2d 

•e••· (Kays, 1992) at ,13-14.

Ila. Jtadice replied unequivocally that aha took ber 

•oath of ••rvic• very ••riously• and •will do all in my

17 



\ 

power to observe the '•hall' of that provision we've been 

9iven by Congress.• 14. at 614. Sh• added that while the 

REA panel■ and Council had been diversified and 

■tren;t.hened, •when a deciaion ha• to be aade by the Chair,

the deci■ion will be aade.• 14. Mr. Re;ula then commented 

�avorably on a news article atating that Ms. Radice•• 

•immediate priority ia to atop NE.A funding of aexually­

explicit art.• �- Ma. Radie• explained that if the NE.A 

�inds •a proposal that does not have the widest audience 

possible -- the article referred to ■exually-explicit 

1Daterialr when that•• the only thing that leaps out at you 

�rom a grant application, even though it may have been done 

very sincerely and with the highest artistry. We just can't 

afford to fund that, and I'll make the decision, if needed." 

.14. at 615. 

Later that same month, Ms. Radice apparently took 

■teps to implement her interpretation of the law. In a

highly publicized deciaion, Ms. Radice personally vetoed 

proposed 9ranta to the MIT List Visual Arts Center and th• 

Anderaon Gallery at Virqinia Commonwealth University, 

despite their approval by th• NEA'• peer review panel and 

lfational council. A number of other peer review panel• 

protested, and participant■ in one panel au■panded their 

work entirely, co-•ntin9 t:.bat deapite attempted defense■ by 

Jtadice, bar action indicated that •the criteria uaed to 

judge qrant• have been altered and bave been subjected to 
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concerns neither atated nor defined in the program

vuidelines.• ICY Art Examiner. June/Summer 1992 at 11, col. 

2. A news article characterized the veto•• as •the firat

official aovea reflecting" an apparent policy not to

•aupport art that ai;ht be considered offensive or

blasphemous.• lpston Herald. Hay 13, 1992, at 57, col. 1.

I.I.A AlG H11binqton Post, Nov. 23, 1992 at 87 (describing

Radice decision to reject ;rant• for •three gay film

festivals").

These events exemplify all too apecifically the 

vague, discriminatory, and chilling potential of provisions 

like the decency clause, which has already produced a 

•chilling effect" on plaintiff• and on the arts and literary

communities represented by many of the amici. Such vague 

restrictions interjected into the creative process chill 

free expression, invite arbitrary and discriminatory 

enforcement, and promote impermissible viewpoint 

discrimination. 

■tated:

A• the Supreme Court has unequivocally 

W• emphaaiz• once again that • • •
'standard• of permiaaibl• atatutory 
vaguene•• are atrict in the area of fr•• 
expreasion • • •  • tT)he danger of that 
chillin9 ef feet upon the exerciae of 
vital Firat Amendment ri9ht• auat l>e 
guarded aqainat by aenaitive tool• which 
clearly (indicate] what 1• l>eing 
proscribed. 

l•Y1•b1oo y, Board cf 11;1nt■. ,as v.1. &89, ,03-604 (1967) 

(citation• omitted). By thi• ■tandard, it i• evident that 
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the decency proviaion i• impermiaaibly vag,.ie and 

unconstitutional. 

ZJ. DI PIQINCJ 18QYIIIQN JIM XUIJUSIISIILI Ul'tBIC'l'IQN 
PH ll&ICI tAt CNQiQT II JPltIPIIP IX BPlt Ye IPLLIYNJ 

%n addition to the vagueneaa of th• decency 

provision, tbe.diatrict court found that it 

unconstitutionally ••eka to •auppreaa apeach" on the basis 

of content that i• •offen■ive to some in aociety." 795

7.Supp. at 1475. Aa the court recoqnized, it i• well

established that auch content-based auppreasion violates 

the First bendment.5 The government nevertheless ■eeks 

to defend the decency clause by claiming that it pertains 

to a proqram involving government subsidies or benefits, 

and that Rusty. Sullivan, 111 s.ct. 1759 (1991), permits 

the 9overnment to diacriminate on the baaia of content or 

viewpoint in such a proqram. A• demonstrated below, 

however, the content and viewpoint di■crimination inherent 

in the decency proviaion i• clearly unconstitutional under 

a long line of Firat Amendment precedent, includinq Rusty,

Sullivan. 

•�,a.JI.a., pnit•O stat•• Ye Jichman, 110 s.ct. 2404 (1990)1

11x11 y, Johnson, 109 s.ct. 2533 (lt&t)J Cohen Ye California, 403
v.s. 15 (1971). 
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A. 'the Decency Provision Violates The First
Amendment, Notwithstanding Its Relationship To A
G0Y•rnmcnt Grant Program

lfhen Con;reaa created the NEA, it recognized that 

artistic axpr•••ion, like academic freedom and journalism, 

i• at the core of a democratic society•• cultural and 

political vitality. The Senate Report that accompanied the 

JIEA'• creation stated that: 

tTJh• committee affirms that the intent 
of thia act should be the encouragement 
of free inquiry and expression. The 
committee wi■hes to make clear that 
conformity for its own sake is not to be 
encouraged, and that no undue preference 
should be given to any particular style 
or achool of thought or expression •••• 
The atandard ahould be artistic and 
humanistic excellence. 

senate committ11 PD Labor and Public welfare, Establishing 

a National foundation on tbe Arts and Humanities. s. Rep. 

No. 300, 89th Cong., lat Seaa. 3•4 (1965). 

By injecting •decency• and •reapect" for •diverse 

!>eliefa and value■• into the criteria for determining 

artistic •erit and excellence, however, th• decency 

proviaion vould allow the NEA to uae it• fundinq diacretion 

to impose condition• that auppre•• or diacriainate aqainat 

art that it deer••• to be oftenaive or diaa;reeabla. As 

1:he diatrict court recognised, •ucb criteria are content­

J)ased, not content neutral, and are clearly diati"9Ui■hable 
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from permiasible jud;menta on artistic quality and merit.' 

The fact that NE.Ag-rant• are 9ovarnment •pon•orad 

does not 9iva the 9overnment eart1 blanche to •uppr•••

constitutionally protected exprea•ion under th• qui•• of 

judginq artiatic excellence and artistic aarit. On th• 

contrary, the �upreme Court ba• con•i•tantly invalidated 

aimilar ■tatutas that allocate benefit• and 9rants based on 

the viewpoint or content of the expr•••ion to be funded.1

As the Court held •• early as 1972:

For at least a quarter-century, this 
Court ha• made clear that even though a 
parson ha• no 'right' to a valuable 
governmental benefit and even though the 
Government may deny ••• the benefit for 
any number of reasons, there are some 
reasons upon which the Govarrunent may 
not rely. It may not deny o benefit to 
o person on o basit that infringes his
constitutionally protected interests -­
•specially, his interest in freedom of 
•aeech.

Perry y, sinde;rmann. 408 u.s. 593, 597 (1972) (emphasis 

added). 

'In fact, not only i• the decency clau•• content-baaed, but 
it also qualif ias aa viewpoint-baaed, to th• extent that its 
1imitation on controversial or offan■ive aubjecta baa th• purpose 
or effect of viewpoint diacrimination again•t diafavorad apaakera
or point• of view. b.A, &,JL,.., corn1liu1 Y, HMCP Legal Plf1n11 and 
Jdueation Fund, Inc,, 473 u.s. 788, 812 (1985) (when the •purported 
concern [ ia] to avoid controversy" than 9ovarnment action aay 
JJDproperly •conceal a �i•• aqainst the viewpoint advanced by the 
excluded ■paaker•">• Such viewpoint-baaed diacriaination 1a 
clearly unconstitutional. J.d. Accord, l•qan Y, faxation With 
B1ar111ntation, 461 u.s. 540, 148 (1983). 

7 AU, a,q,, Att1n101 Vrit1r1' Projact, Jnc, Ye BaqlanO, 481
11.s. 221 (1987)1 rcc y, Leoqµe of women Y0t1r1 ot California, 468
v.s. 364 (1984).
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Thia Court ba■ expressly recognized this principle 

in a context aimilar to thi• caae. In lullfrog Films. Jnc.

Y, Wick. 147 P.2d 502 (9th Cir. 1988), the 9overnment 

aou9ht to deny a 9overnment benefit - 9overnment 

certification· of fil•• that exempted them from import 

duti•• -- on th• ba•i• of content. Under USIA regulations, 

film• that attempt•� to •influence opinion" or ••■pouae or 

criticize a cauae or policy" var• denied certification. 

�- at 511. Thia Court ruled the USIA regulations 

unconstitutional. A• the court explained, such "content­

based distinctions are patently offensive to the First 

Amendment.• �- In addition, the court reasoned, •by 

conditioning a valuable governmental benefit on the basis 

of apeech content,• the government •patently tranagresse[d) 

the vell-establiahed principle that 9overnment may not 

condition the conferral of a benefit on the relinquishment 

of a conatitutional right.•• Preciaely the aame 

conclusion applies in thi• case. 

Vnlik• Advocates for the Art• Y, ThQlTlpson. 532

P.2d 1,2 (lat cir.), cert, denied, 479 v.s. 194 (1976)

(cited in Appellant•• Brief at 38), where the court held

that New Bampahir• atate official• did not violate the

• %4. AecorcL a,q., 1,meriean council pf \ht Blind Y, 1°oratin.
,,, P.Supp. 111, 116 (D.D.C. 1986) (ruling u.nconatitutional the 
elimination of aexually-oriented aa9azine from Library of COnqreaa
l>raill• program, deapite the fact that Library bad no independent 
obli9ation to include th• aagazine and could have eliminated it for 
other reaaona, a,ecau•• action conatituted •viewpoint-baaed 
discrimination impinging on freedom of expreaaion">· 
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7irat Amendment vhen they denied a specific art grant to a 

literary aagazin• baaed on the aagazine•• literary and 

artiatic aerit, the NE.A'• decency proviaion goea beyond the 

criteria of artistic excellence and aerit, and penalize• 

artist■ vboae vork ha■ been or 1• controveraial. In fact, 

th• preaent ca■• preaent■ a acenario that th• court in 

Adyocotcs for tbe Art■ acknowledged would warrant a 

constitutional remedy. Aa the court recognized, where 

there ia a •pattern of discrimination" impinging on First 

Amendment rights, then •a constitutional remedy would 

aurely be appropriate." �- at 798. This caae does not 

involve an individual grant where there may be differences 

of opinion about how to •define artistic merit,"�- at 

797, but instead a statutorily commanded pattern of 

diacrimination infringing on basic First Amendment 

freedoms. Vnder established First Amendment precedent, the 

decency proviaion ia unconstitutional. 

B. Th• Supreme Court•• Decision In Rust Y, Sulliyan
Ia Consistent With The District Court•• Ruling And
Do•• Not Permit The Type Of Restrictions
zxcmplifitd By %be Pcccncy Provision

Despite th• conaiatent line of ca■•• demonatrating

t.b• invalidity of n■trictiona like th• decency clauae, the 

9overnaent baa arvued t.bat it la peraiaaibl• under Ruat, 

which upheld t.be ao-called abortion •9ag• rule at federally 

funded family plaMing clinica. Th• district court ruled 
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that Jmll is inapplicable because government funding for 

the arts, like fundin; for universities, relates to a 

fundaJDental and •traditional aphere of free axpreaaion" as 

to which th• lml.t Court itself recognized that content­

baaed restrictions caMot constitutionally apply. 795

F.Supp. at 1473 (citin; IW.ll, 111 s.ct. at 1776).
' 

The 9overnment•s brief in thi■ ca■• maintain• that 

thia rationale does not apply to the art• and that th• 

decency clause i• thua permissible under BJ.lll. As 

demonstrated below, however, the district court correctly 

decided that the arts constitute a sphere of free 

expression similar to universities and, in any event, Bl.lll 

does not apply here for several other reasons. In 

addition, as diacu■aed below, the overly broad 

interpretation of Bla,t apparently urged by the government 

would contradict fundamental First Amendment principles and 

aeriously endanger free expression. 

1. The District Court correctly held that
funding for the art• ia like funding for
public universities and that� is thus
inapplicable

The governaent aiaunderstanda the diatrict court•• 

rational• tor treating the art■ like public universities 

for BY•t purpo•••. Th• 9overnaent •••Jta to diatinguiah the 

art• from univeraiti•• baaed on a •place versus subject 

aatter• diatinction, arquin; that the university ia a place 

and art i■ a subject. Appellant•• Brief at 36-37. Thi• 
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arquJDent i• •implistic at best. It fails to provide any 

rationale for thi■ di■tinction other than the obvious fact 

that it provide■ the 9overnment vith th• outcome it 

desires. %ndeed, the 9overnment•• •place versus aubject 

aatter• di■tinction could lead to auch absurd results •• 

protecting a p�ofesaor•• speech in a university auditorium 

but permitting viewpoint-baaed auppreaaion if it occurs one 

block off campus. 

The rationale for the university exception in IW,ll 

does not lie in the fact that the university is a •place," 

but in the fact that •the university is a traditional 

■phere of� IXPtession." &1..1..t, 111 s.ct. at 1776

(emphasis added). It is because fr•• expression is so 

�undamental to the functioning of a democratic society that 

the government is prohibited from using public funds to 

�mpoae restrictions on apeech in universities. It is 

because public universities educate our citizens and 

provide the training for our future leaders that our nation 

does not allow condition• that would inhibit a fr•• and 

robust exchange of id••• to be attached to funding for 

univeraiti••· au leYi•hian Y, Board pf B•qenta, 385 u.s. 

589, 603 (1967). 

Art i• ai&ilarly an expressive activity, 

·ragardl••• of ita purported charactari1ation aa a •subject•

or a •place.• Arti■tic expraaaion ■erv•• aany of the

underlying First Amendment values served by acholarly
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expreaaion. And it ia no l••• important to cultivate and 

protect an environment conducive to artistic expression. 

�• cloae relationahip l>etveen academic freedom and 

artistic axpreaaion vaa emphaai&ed by participant■ in a 

conference aponaored by the American Aaaociation of 

Vniveraity Profeaaora, the American Council on Education, 

the Aaaociation of Governing Boards of Univeraitie• and 

COlle9es, and the Wolf Trap Foundation. A atatement from 

that conference noted that •tf]aculty and students engaged 

in the creation and preaentation of works of the visual and 

performing art■ are engaged in pursuing the mission cf the 

university as much as those who write, teach, and atudy in 

other academic disciplines."9

The NEA'• ■tatutory atructure also establishes the 

�undamental nature of the arts as a sphere of free 

expression. The atatute creating the NEA prohibit■ it or 

any other federal agency from interfering with the •policy 

determination• or •ad.miniatration or operation" of grant 

recipients. b,C 20 v.s.c. I 953(c). Congress• declaration 

of purpose in 20 v.s.c. I 951 with respect to the NEA and 

related agencies eatabli•h•• that: 

tJ'he convr••• bareby find• and declare• 
••• that ••• it is neceaaary and 
appropriate �or th• Federal Government 
to belp create and auat.ain not only a

• Academic trceaom anQ 1,rti■tic l1Pt•11ion • Academe at 13 (July-Aug. 1990)(cited at 795 r.supp. at 1474). 
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cliaate encouraging freedom of thought, 
imagination, and inquiry but also the 
•aterial condition• facilitating the
release of this creative talent.

20 v.s.c. I 951. Additionally, the Senate Report 

accompanyinq the REA'• creation devotes an entire aection 

to •freedom of exprea■ion,• and vama that confoniity for 

it■ own aak• ahould not be encouraged, and that preference 

ahould not be 9iven to any particular atyle or achool of 

thought or expression. s. Rep. No. 300, 89th Cong., 1st 

Sea■• 3-4 (1965). 

Therefore, in the art framework, just as with 

Yniversities, the fact that public funds are allocated to 

aupport expressive activities does not peniit the 

Government to impose whatever restrictions it pleaaes on 

apeech. As auch, the diatrict court was correct in stating 

that art is part of the •traditional aphere of free 

expression • • • fundamental to the functioning of our 

aociety." 795 F.Supp. at 1473 (citing Blat, 111 s.ct. at

1776).

2. The rationale behind the approval of the
restrictions in Jwll does not apply here,
even apart from the apecial First Amendment
protections applicable to the art•

a. Unlike�. the decency provision
involves a content-baaed restriction,
and i• not aimply a consequence of a
1iai tat ion on the ■cope of a federal
provram

zven apart rrom th• particular Pirat Aaendment 

protection• applicable to th• arts under &at, it i• clear 
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that Rust cannot justify the type of content-baaed 

restrictions imposed by the decency clause. �he majority 

in Rust explained that in it• view, the restrictions on 

counseling relating to abortion did not constitute a 

vievpoint·or content-baaed restriction at a11, instead, the 

Court ruled that the regulation vaa aerely ancillary to a 

programmatic p�licy decision to fund only pre-conception 

�amily planning, from vhich abortion-related counseling vas 

simply •excluded from the acope of the project funded." 10

Xn the context of the NEA, this rationale would permit the 

agency, for example, to make the programmatic choice to 

�und poetry but not ahort stories, or to fund sculpture 

every other year. But once the NE:A had decided to fund 

poetry, for example, the rationale of Jwll would not permit 

viewpoint or content-baaed restrictions aueh as forbidding 

•indecent" or •diarespectful" poetry.

By the aame token, Blil.11 cannot be employed to 

defend the restrictions mandated by the •decency" clause. 

At it• core, the Supreme Court treated Bla1 as a regulation 

of conduct, not apeech. The Court emphasized that •v• have 

b•r• ••• a ca•• of the Government refusing to fund 

aetiyltias, includinq apeeeh, vhich are apecifically 

excluded from tba acope of the project �unded.• �, 111

10 Rust. 111 a.et. at 17731 au alG i,4. at 1772. (explaining 
that th• government in� bad not •diacriainated on the baaia of 
viewpoint• but bad •aeraly choaan to 1und one activity to the 
exclusion• of another). 
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s.ct. at 1773 (emphaaia added). In contrast to the Title X

programs in Blilll, HE.A 9ranta do not fund a aervice like 

pre-conception family planning, but instead fund inherently 

expressive activity. It i• one thing to aanction a 

limitation on abortion-related apeech that i• aimply 

ancillary to the federal exclusion of abortion funding that 

the Supreme Court has held to be constitutionally 

permissible. It is quite another thing to impose content 

restrictions specifically and directly on apeech. Having 

decided to fund artistic speech, Congress cannot now impose 

conditions that suppress certain types of constitutionally 

protected expression simply because some may object on the 

basis of content or viewpoint to such expression. 

As discussed above, the Supreme Court has 

consistently invalidated the allocation of subsidies and 

9ranta baaed on th• viewpoint or content of the expression 

to be funded. For example, in Arkan111 Writer•' Project. 

Ync, y. Ragland, 481 v.s. 221, 230 (1987), the court struck 

down content-baaed discrimination in aubsidies to 

aaqazines. In rec y. League of women voter• cf California, 

468 v.s. 364, 400 (1984), th• Court beld that it waa 

unconstitutional for th• 9ovemment to ban editorializing 

by public television l>roadca■ter■• bl.t did not overrule 

th••• and aiailar ca•••. au.at left intact the fundaJDental 

constitutional principle that th• 9ovemment aay not 

condition a aubsidy on the waiver of Pint Amendment ri9hta 
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to freedom of axpreaaion and aay not uae the carrot of 

9overnment benefit• aa a atick to auppr••• •dangerous 

ideas.• That principle control• this case and aupporta the 

decision below to invalidate th• decency clause. 

b. 'l'h• Bla,t holding does not apply because
of the vac;ue and ovarbroad nature of the
decency provision

The Jwll Court recognized that in areas where free 

expression i• fundamental to the functioning of our 

aociety, auch as the university aetting, the government's 

ability to control apeech by means of conditions attached 

to the expenditure of government funds is restricted by the 

vagueness and overbreadth doctrines of the First Amendment. 

at.A Rust. 111 s.ct. at 1776. It i• a core principle of 

constitutional law that vague and overbroad statute• offend 

due process and that atatutea •must provide explicit 

atandard• for those who apply them.• Groyned Y, City of 

Rockford, 408 v.s. 104, 10a (1972). In particular, 

•1:>ecauae th• fr•• dissemination of ideas may be th• loser,•

atricter atandarda of V&CJU•n••s and ovarbreadth apply to 

the law• impinging on First Amendment expraaaion. Smithy.

california, 361 u.s. 1,1, 1s1 (1t5t).

As diacusaed above, art i• an area vh•r• free 

exprea■ion i■ tu,n4amental to the functioning of our 

aociety. •Art, like universities, the press, and public 

demonstrations, i• a frequent target of political 
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repression by totalitarian 9overnmenta, reflecting those 

9overnment•• judgment• that it ia a forum for diaaent and 

oppoaition.•11 Moreover, vhen President Johnaon propoaed 

craatini the NEA, ha noted that 9overnment ahould not •aeek 

to raatrict th• freedom of the artiat to puraue hi• calling 

in hia own vay_.[aince] [f]reedom 1• an •••ential condition 

�or th• artist.• bJl s. Rep. No. 300, 89th Cong., 1st 

Bess. 13 (1965). Even if� were otherwiae applicable, 

therefore, the Fir•t Amendment vagueness and overbreadth 

doctrine would make it inapplicable in this case. 

�he Elat decision addressed a congressionally 

designed program of •preconceptional" family planning that 

stopped abort cf providing either prenatal or abortion 

counaelling. The Congressional program in Bla,t presented a 

clear line between programs that covered abortions and 

program• that exclude abortions. Th• apeech restriction 

vas specific: a Title X provider was precluded from making 

any reference to abortion except as permitted by specific 

90vernment rule. 

Art cannot readily be subjected to the aame type 

of specificity. Art ia aubject t.o varying interpretations 

and raapon■e■, and aubjective evaluations are unavoidable. 

Therefore, if th• 9ovemaant ia allowed t.o u■• •decency• •• 

11 au 11. carmilly-weinberv•r, r•ot pf Art; ccn1or1hip and 
zaedom pf EXPtc11ion in Art, 103•35 (1986) (tracing art cenaorahip
�rom aacond century a.c. to the preaent, includi.ng Nazi Geraany and
th• Soviet Vnion under Stalin).
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• ■tandard to determine vhether art ahould be funded, it

•is bound to bave atultifyin; consequences on the creative

process of •·• art.• JRICPb IYt•tyn. Jn;, Y, Wilson, 343

1J.S. •95, &31 (1952). !'be 9ovarnment would be able to 

tar;et • vid• and un■pecified area, and 9overnment 

cfficiala vouldbe allowed to conduct aubjective 

interpretation• of artwork• vithout the type of objective 

•tandard available in au,n. Consequently, the decency

-provision will chill the creative expression cf artists 

becauae, unlike�, there aimply i• no clear and 

definitive indication cf what the decency provision 

prohibits. Therefore, artists will be forced to steer far 

vider than the "indecent" &one and to restrict their 

creations •to that which ia unquestionably ■afe." loggett 

y, Jullitt, 377 v.s. 360, 372 (1964). As di■cusaed in 

detail in Sections I and II.A. above, auch a result 

violate• established constitutional principles. llat does 

J'lot authorize ■uch unconstitutional restrictions. 

c. The decency provision 1• invalid under
au,n because it effectively reatricts
recipient■ of federal funds in th•
exerci•• of their Pirat ben4ment
ri;hta

1u1t apecifically diatin;uiabed between 

Teatr1ct.1on• on •projects• and n■trictiona on 

•recipient•.• !'he f ir•t aay aoaetiae■ be peraiaaible 1 the
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■econd 1• atrictly prohibited. 12 bl,t reconfin:ied

deciaiona that bave ■truck down restriction• conditioning 

receipt of 9ovenment benefit• on recipient•' aqraement to 

refrain from constitutionally protected activities on their 

own ti••• · a.. Blll.t, 111 s.ct. at 1774-75. �h• Court 

■pacifically •tated that it• holding doaa not diaturb caaes

where it va■ found uncon■titutional for th• 9ovarnment to 

J)laca conditions upon the recipient of th• aubsidy rather 

than on the particular pro;ram or aervice, since the effect 

vas to prohibit the recipient from en;a;ing in the 

J)rotected conduct altogether. ll• 

In »oord of Trustees of teion4 stontord Junior 

Upiy. Y, Sullivan. 773 r.supp. 472 (O.o.c. 1991), a case 

decided aubaequant to Jlla1, the court ruled that a 

confidentiality clauae that the 9overnment required in a 

research contract violated the Firat Amendment. The court 

distinguished aia.t, notin; inter al.iA that the researchers 

1ackad the option of apaakin; about the research on their 

own ti••• or in circwutances where their apeech vas paid 

1or �y th• univer•ity or ■om• other private donor. 

1tanford, ?73 r.aupp. at •1,.

The decency provi■ion alao imposes apaecb 

u Th• 9ovenment creates an •unconatitutional oon&Sitlon• When
it •place[■) a condition an the recipient of the aul:>aidy rather 
'than on a particular program or eervice, thus affectively 
prohibiting th• recipient from en;a;in; in the protected con&Suct 
outaid• th• ecopa of th• federally fun&Sed pro;ram.• BY•t, 111

s.ct. at 111,.
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restrictions upon institutional and individual recipients, 

rather than ju■t on projects. A ■ubatantial part cf Nl:A

vrant■ are not project ■pacific, but rather fund an 

institution•• or individual'• overall work. Moreover, NE.A 

application■ are effectively jud;ed on an applicant•• 

entire body of work as well•• on the particular project 

proposed. 

While the district court ■uqgeated that there vas 

a dispute of fact on this issue, analysis cf the NEA

atatute and the inherent nature cf art makes clear that any

auch dispute would relate only to the extent of such

consideration, not the fact that it occurs. For exa�ple, 

it would be i�poasible to determine whether artists merit 

1ellcwships as •individuals of exceptional talent," 20

v.s.c. I 954(c), without considering their past work in

aome •anner. By definition the NEA funds projects that do 

1\ot yet exist, and therefore it must al■o take past work 

into account in aome manner in decidin; whether projects 

aeet the standard of •artistic excellence and artistic 

••rit ••• taking into conaideration veneral standard• of

decency and reapact tor the diver•• �liefs and values of 

'th• American public.• 20·v.1.c. I t54(d)(1). Th• decency 

provialon would affect an lt'EA vrante••• vork proapectively 

aa vellf tor ample, • auaema receiving a vrant tor 

expanaion can �ardly build two facilitia■, one dedicated to 

the full rang• of axpre■aion and o�e 11.JDited only to 
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affectively restricts recipients' speech outside of the

scope

a broad interpretation w* **
content restrictions on the NEA would3.

I

Covemnent could licit WE* cubsidles er

36

At bottom, the decency provision is an attempt to 

legltinite the censorship of expression in art, literature, 

. .nd .nt.rt.in.ent. If th* *• ’,ph,W' th*

,ov.m».nf. .hlllty to restrict fra. axprassion .ill be 

unprecedented

- broad interpretation of^Bjjit’tojjermit

set^a dangerous precedent severely 
damaging free expression rights

•decent" or "respectful" art.

Accordingly, the decency provision effectively

ueans that applicants Bust refrain from creating or 

presenting anv art that conflicts with -general standards 

ef decency and respect for the diverse beliefs and values 

cf the American public," even if that art is created 

entirely with non-federal funds, or risk losing NEA grants. 

As such, the decency provision would serve to coerce 

applicants to quell their creativity in all areas, whether 

KEA funded or not, in an effort to comply with the broad 

of the decency provision’s content restrictions.
scope
Therefor., the decency provision, slniler to the 

confidentiality clause in SUnfMd. violates the First 

toendnent beoause it imposes a condition on speech that 

extends beyond defining how federal funds should be used 

and

of federally funded projects.



other support to art that promote• a bureaucrat'• vision of 

•traditional• family value■• Jt could deny subsidies to

art that depict■ subject aatter that a 9overnment official 

�ind• objectionable, diareapectful, or indecent.

An interpretation of bJ1 that vould permit auch 

conduct, however, would extend auch further. As the court 

explained in Stanford. •tew large-acale endeavors are today 

11ot aupported, directly er indirectly, by 9overnment 

funds -- from the health care of aenior citizens, to farm 

subsidies, to the construction of weaponry, to name but a 

�ew ••• " Stanford, 773 r.supp. at 478. A broad 

construction cf bll that would aupport content-baaed 

•decency" restrictions on the NEA •would, at least

potentially, subordinate the free apeech rights of the 

participant• in the pro;rams receivin; auch federal monies 

to the 90venment•a wishes." �. 

�h• potential effect• of auch an interpretation on 

institutions which work in areas beyond th• arta, including 

aeveral of the pre■ent •mici them■elves, illustrate thia 

conclusion. If th• provision cf aome 9overnment funds to 

an institution permit• content-baaed re1trictiona, then 

9ovarnmant could prohibit libraries from carrying booka on 

diafavored topic• or l>y objectionele authora. �e content 

of exhibit• of public auaaua• could be cenaored to conform 

v1th th• 9ovanmant•• "•ra1on of political corr•etn•••· 

J>olitical official■, not profeaaional journaliata, could 

37 



�jetate the content of public broadca■tin; pro;rams. Tax 

exemptions could be denied to disfavored religious 9roups, 

and 9overnJDent official• could veto the aecond or third 

class sail permit• of partiaan political opponent• or 

publications that critici&e their policies. 

�h• fact that auch cenaorahip would be 
.. 

permiaaible, of cour••, does not aean that 9overnment would 

•rush out at once to curtail t.he fr•• apeech ri;hta of

those with whom they deal.• Stanford, �73 F.Supp. at 478,

n.19. Nevertheless, •establishment of the principle that

auch action can paas constitutional muster i• sure to be 

implemented, and it i• bound to have increasingly wide 

negative effect■ on a free society, as the legality of 

censorship accompanying federal [and other 9overnment) 

�oni•• becomes more and more common and thus more and more 

deeply in;rained in the fabric of 9overnment and aociety.• 

In abort, upholdin; the decency clause through a 

broad construction of� •would be an invitation to 

9overnment cenaorahip wherever public funds flow,• 

preaentin; •an enoraoua threat to the Fint bendaent 

right• of American citi&ena and to a fr•• aociety.• 

stanfor4. ?73 F.Supp. at 471. Aa President Franklin D.

•ooaevalt once explaine4, •[tJb• conditions for democracy

anc! for art are on• and t.h• au•. lfhat ve call liberty in
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• 

politics result• in rreedom in the arts.•13 This 

principle, a�ici •ubmit, warrants rejection of the 

9ovarnaent•• attupta to reverse the decision below and to 

11pbold the •decency" clause. 

PQNCt.pSIQN 

For the reasons discussed above, the decision 

�•low striking down the •decency" provision should be 

affinied. 

Respectfully submitted, 

ELLIOT M. MINCBERG 
SONIA A. BACCHUS 
People For The American Way 
2000 M Street, NW 
Suite 400 
Washington, l>C 20036 
(202)467-4999

UON FRIEDMAN 
148 Eaat 78th Street 
New York, HY 10021 
(212)737-0400

u s.M. bllan, An and rt••OM; A Bi■torica1 and lioczt1Pbiea1
Jntcrpr1tation ct tb1111ation1 lctwccn tbc XO•o• Pt lcouty. Y••
and fr•edom in western ciyilitation from tbc cr1et1 t0 tb• lt••cnt
J2A:i t05 (1942)(quotin; Pre1ident Roo1evelt). 
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� � PEOPLE FOR 
I� THE Al\IBRICANW\11 

J>(fn.di-, � �, 

llr. David Cole 
G•orcaetown Vniveraity Z.w Center 
600 New Jeraey Avenue, NW 
Washington, DC 20001 

Ra: finlcy Y, H,E,A, 

J)aar David: 

APPENDIX A: CONSENT Of THE PARTIES 

May 7, 1993 

I am writin; to obtain your formal consent en behalf cf 
appall••• to file an arnieus brief by People For The American Way 
and a number cf other or;anizations in the above-referenced case.

Znclosed are a copy of the consent form for your aiqnature and a 
stamped aelf-addrea1ed envelope in which to return t.he executed 
consent form to our office. 

toOO M Strttt l,'\I." 
lu1tt ,oo 

t.uhirll\Ofl DC 20036 

toZ ,&7 '999 
to2 283 2672 I hx 

..... 

Sincerely yours, 

llliot M. Mincber; 
Z.;al Oirector 



' 

I HEREBY CONSENT to the filin; of an a;mieus curiae 
�rief by People For The American Way in aupport of the position 
cf the appell•• in the caae Finley y. ti,1,6, 

•�,- .-: � '"J). C-(
Attorney of Record for Appell•• 



5 �◄ FWPLE FOR
. a _.. THEMIERICANW\Y 

/;{.f.."'l.d.r-, OoutilaiAoul Lwrlin 

alfred llollin, Zsq. 
v.s. Department cf 3ustice
20th and Constitution Avenue, ,rw
Jtoom 3336

Wa&hinqton, l>C 20530

�•: Finley Y, H,E,A, 

Kay,, 1993

� am writing to follow up on our telephone conversation in 
,.,hich I requested your ccnaent for People Fer The berican Way 
( aPeopl• For") to file an •rnicus brief in the above-referenced
ca••• People For wiahes to file a brief ■upportin; the district 
court•• decision. Our brief will address the 
unconstitutionality cf th• decency proviaion and the
applicability of Rusty, Sullivan. We expect that a number of 
organizations, primarily museums and other art institutions, will 
.be aiqning on to our brief. 

Znclosad are a copy of th• conaant form for your aignature 
•n4 a stamped aelf-addreaaed envelope in which to return the

executed conaent form to our office. Thank you for your
cooperation.

1000 M Stmt )."W 
Sliht 400 
llra.uu.nr.on 1"" 'IIV' 1£ 

!02 •6i .99g
!02 293 26i2 I Fa.it 
.«>-

Sincerely your■, 

Zlllot I(. llinc:berv 
&.e;al l>irector 



I HEREBY CONSENT to th• tiling of an amicu1 ;uriae 
1,rief by People For The American Way in •upport of the position 
cf th• �llH in th• cue Finl■�

»ATE J - /J-13 . • 
Attorney of Recora for Appellant 
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APPtNPIX I -- STATtMJ;NTs Of XHTtREST Of XNPXYXQUAL AMICI 

Actor•• Equity Aaaociation 

Actor•• Equity i■ th• union of prof•••ional Actors and Stage 
Managers in th• United States, repreaentin9 cloae to ,o,ooo 
individual•. One of the baaic tenet• of thi• organization 1• to 
aupport freedom of axpra■aion and the right of arti•t• (whether 
it be actor, director or playwright) to create unfettered by 
cen■orahip. Thi• ba■ been Equity•• po■ition aince it wa■ founded 
in 1913.

American Art• Alliance 

The American Art• Alliance was founded in 1977 and i• the

principal advocate for America•• profeaaional non-profit arts 
organizations and their public• in representing arta interests 
and advancing arts support before Con;reas and other branches of 
the Federal government. The Alliance advocates the development 
of national policies which recognize, enhance and foster the 
contributions that the arta make to berica. We believe that not 
only does an individual'• right of freedom of expression ensure 
auch contributions, but the imposition by 9overnment of content 
restriction• on arti■ts and arts institutions which receive 
government funds violates the First Amendment. 

American Aaaociation of Muaeums 

�he American Aaaociation of Muaeuma represent• the entire 
1Duaeum community, including art, biatory, acience, military and 
children•• muaeums, •• well•• arboreta, aquariums, and zoos, and 
general and apecialty auaeums. Many of our aembers receive 
Federal 9ranta. We do not think it i• in the best interest of 
the auaeum community or the United State• for th• Federal 
9overnment to be allowed to apply political and ideological tests 
to 9ranta. The threatened action• in thi• ca•• could ••verely 
curtail academic, aeientific and artistic freedom in our aember 
cr9anizations. 

�•rican Conaervatory Theater 

'lb• American conaervatory Theater (A.C.T.) 1• a nonprofit 
regional theater company founded in 1165 in San Franciaco. It 
ha• a profeaaional actor trainin; program which 1• accredited to 
qrant Master•• d•�••• in Fin• Arta. One of A.C.T.•• belief■ ia 
that theatrical excellence achieve, it• fulle•t realization Vhan 
repertory perforaance an4 profeaaional trainin; are concurrent 
and inaeparable. 
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American Council for the Arts 

Th• American Council for the Art• (ACA) i• a national 
crc;anization who•• purpose i• to define iasues and promote public 
policies that advance the contribution of the arts and the artist 
to American life. To accompliah it• mission, ACA conducts 
research, ■ponaora conferences and public forums, coordinates 
work by 28 national art■ organizations to promote art• education, 
publish•• book.a, report•, and periodical• on arts issues, 
advocates for legislation that benefits the arts, and aaintains a 
15,000•item apeci�li&ed arts library. ACA has continued to 
advocate for a ■trong and effective NEA, and accordingly join• 
thia amicu1 brief. 

berican Documentary, Inc. 

The American Docwcentary, Inc. (P.O.V.) is a non-profit 
corporation which produces, acquires and distributes television 
programming for broadcast over the Public Broadcasting Service. 
The American Documentary receives direct aupport from the 
National Endowment for the Arts and ha• used programming produced 
by independent producers which have themselves received financial 
support for the NEA. The commitment of P.O.V. to innovative 
program.ming of the highest quality could be adversely affected by 
the restrictions on the content of programming such as those at 
issue here. 

American Music Center 

Th• American Music Center is a national ■ervice organization 
which promotes the creation, performance, and appreciation cf 
American contemporary music. Founded in 1939 by composers such 
as Aaron Copland, Howard Hanson, and Otto Luening, the Center 
aerves as an information resource concerning American music and 
as an advocate for the American composer. A• an advocate for 
living American artiata, ve are concerned about the effect of 
content restrictions on th• creative artiat. It ia important to 
J.nsure that the composer i• able to compose operas, choral works, 
aon9s, theater works, aymphonies, chamber ausic, etc. wit.bout the 
tear of cenaorahip. 



Art• Action Coalition 

Art• Action Coalition i• a 9roup of arti■ts and art 
professional• from aero•• the v.s., who formed an association in 
1992 to ensure that the views of artist■ and curator■ are 
included in diacuasion■ of 9overnmant policy in the arts. Foned 
aa an adjunct to the board of director• of National Artist• 
Equity Association, Arts Action Coalition assist■ in keeping the 
Equity aamberahip intoned and active in aatter• where 9ovarnmant 
policies affect the lives and professions of individual artists. 
Art• Action Coalition i• atron;ly opposed to interference with 
artistic freedom G.f expression or with interference in the 
ability of curator■ or presenter• of work• of art to select the 
vork they deem, in their professional opinion, beat suited to the 
project at hand. Art■ Action Coalition i• pleased to join in 
this amieus brief. 

Associated Writing Program 

The Associated Writing Program (AWP) i• a nonprofit arts 
crganization with member creative writing programs at 210 
colleges and universities. We have an additional 4,500 
individual members and aubacribers. AWP supports the rights of 
all writers to freedom of expression and opposes the use of a 
vague "decency" standard in the awarding of government funding 
�or the arts. 

Association of American cultures, Inc. 

�he Association of American cultures (TA.AC) i• a national 
••mbership arts service organization committed to cultural
diversity•• a distinct element in America•• arts policy, and
dedicated to serve the creation, production, presentation and
preservation of ethnic arts, artists and arts organizations.
TA.AC aerves a network of over 6,000 ethnic artists and aulti­
cultural arts organization■• TAAC baa taken a leadership role in
advocating for freedom of expression and oppo••• content
restrictions attached to 9overnment funding.

Association of American Publishers 

irh• Aaaociation of berican Publiahera, Jnc. (•upw ) i• the 
aajor national aaaociation in the United Stat•• of publiahera of 
9eneral books, textbook• and ecSucational aateriala. %ta over two
hundred aaml)era include aoat oft.be aajor oouercial book
publi•h•r•· in the United Stat•• and aany naller or non-profit
publiahera, includin; univaraity pr••••• and acholarly

aaaociationa. AAP'• aeml)era publish work.a which run th• 9uut of
published •atrial•, including non-fiction, bioc;raphy, biatory,
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and fiction. 

Aaaociation of Art Muaeum Directors 

The purpoae of the A••ociation of Art Museum Directors 
(A.AMO) i■ to aid it■ ••mb•r• in establiahin; and maintaining high 
atandarda for themaelvea and the auaeums they represent, thereby 
increasing the contribution of art aus•um• to aociety. Jt aerves 
•• a forum for the exchange of information and th• exploration of
ideas, and as a voice with which auseum director• express their
joint concerns an� those of their institutions. Th• A.AMO, which
vas founded in 1916, represent• one hundred aixty directors of
the most important art auaeums throughout the United States,
Canada, and Mexico. The A.AMO i• vitally concerned that freedom
of expression be maintained. The various fields of artistic
expression are exemplified throughout the history of civilization
by aocieties which have and will continue to be measured by their
cultural accomplishments. The culture of thi• nation continues
to be substantially ■trengthened by the National Endowment for
the Arts and its efforts on behalf of excellence and access.

California Federation of the Arts 

Founded in 1976, the California Federation of the Arts is a 
statewide, nonprofit ■ervice organization that i• dedicated to 
providing an open and equitable forum for the development and 
achievement of cultural policies that make the arts an •••ential 
part of the life of every Californian. Each year the 
Confederation leads local and ■tatewide advocacy campaigns to 
JDaintain public aupport for the arts, to promote cultural equity, 
freedom of expression, and art• education. The Confederation•• 
programs include the annual events of Arts Day and The Congress 
of th• Arts1 the publication of the California Art• Advocate, Art 
Facts, and advocacy training CJUides1 and information referral. 
Th• Confederation•• aain office i• in Sacramento with ■atellite 
operation■ in San rranci■co and LO• Angel••· 

Chica;o Arti■ts• Coalition 

-rbe Chicago Artist■• Coalition la an 11 year old ••rvice and 
advocacy organization for visual artist.a. The Coalition and its 
Committee for Artist.a• Ri;hta ha■ been at th• for• of ob■•rvin; 
event• which impact Fir■t Aaendllent Ri9hts in Chicago and 
el■ewhere. -rh• coalition believe■ that th• practice of 
diacriminatin9 a;ainst artwork baaed on application of a 
•atandard of decency• 1• not only irrelevant to the aupport of
art int.his country, but it al■o adds precedent to th• writing of



ambiguous unauatainable language into a proc••• fraught (and 
blessed) with interpretive nuance. The Coalition believes that a 
eucceasful appeal of the decision invalidatin; •decency" language 
would have a dama;in; effect on the ability of arti■t• to 
�unction, and accordingly, join thia amicu■ curiae brief. 

Council of i.iterary Maqazin•• and Pr•••••

CIMP'• aiaaion ia to pr•••rv•, promote and aupport literary 
aa;azines and pr•••••· Th••• aaqazin•• and pr••••• offer a door 
to freedom of expression in America. Experimental literature, 
vork by emerqin; writers and writing by minority 9roupa ha• been 
preaented primarily by the independent literary aagazin•• and 
pr••••• in our country becauae economic concerns and cultural 
indifference have often precluded publishing in the commercial 
aarket. Publiahera of periodicals and books that are primarily 
literary exist in all regions, all populations and all 
�ationalitiea of our country. CLMP i• becoming a primary aervice 
organization and advocate in this dynamic field. 

Creative Time, Inc. 

Creative Time Inc., i• a not-for-profit organization that 
presents the work of emerging and establiahed artists, in all 
forms and media, to the public in unusual, unconventional and 
underutilized apace■• Many artists presented by creative Time 
address social issues in their work: choice, homelessness, AIDS, 
homophobia, racism, aexiam, pollution. While not exclusively 
presenting issue-oriented art, Creative Time provides an 
important aeana for artist• who speak out through their bard work 
to be heard. Creative Time believes that to restrict content not 
only censors artists, it denies the public the opportunity to 
experience the art of their time. Creative Time was a part of 
the original amicus brief �iled in the district court in finley 
Y, NEA. 

Dance Bay Area 

Dance Bay Area exi•t• to encourage a creative environment 
for dance throughout the Bay Area re;ion by providing progrus 
and ••rvicea for it• aambera in the area• of economic 
development, information, public policy, and viaibility. Founded
in 1973 by a •mall 9roup of dancer•, choreo;raphera, and arta 
aanagera •• the San Franci•co Bay Area Dance Coalition, Dance Bay 
Area today ••rv•• •• a central resource oianization for dance in
11orthern califomia and i• th• larveat of t• Jtind in the veatern 
Vnited stat••• Oanc• Bay Area baa played a vital role in the 
aupport of dance throughout th• ten-county Bay Area, th• largest 
dance aarket outaid• of New York City. Approximately 10,000 



�e:bers of the dance community and the 9eneral public benefit 
annually from our referral line, aonthly publication, and other 
programs and aervicea. As a recipient of NIA funds regranted to 
dance artists, the type of restriction■ at issue bere would 
require aore admini■trative oversight than possible, jeopardizing 
thi■ crucial program. Both on behalf of Dance Bay Area and its 
aembera, auch restrictions would imperil artistic integrity, and 
Dance Bay Area accordingly join• aa an amicus in this case. 

Departaent for Professional Employee■, AFL-CIO 

The Department for Professional Employee■, AFL-CIO, 
comprises twenty-aeven national and international union 
organization■ representing three million people employed in all 
of the major professional and technical occupations. The 
Department counts among its affiliate■ aeveral that have a 
substantial number of aembers employed in the arts, entertainment 
and mass media aector as well as in education and the sciences. 
These union• have an interest in defending the First Amendment 
right of speech and artistic expression which is at issue in the 
Finley case. For thia reason, the Department for Professional 
Employees wishes to join in the amicus brief. 

Feminists for Free Expression 

Feminists for Free Expression is a non-profit crgani&ation 
composed of a diverse 9roup of feminist women working to preserve 
the individual•• right and responsibility to read, listen, view 
and produce material of her choice, without the intervention of 
the ■tate, Mfor her own 9ood. M We believe that censorship has 
traditionally been used to silence women and deter the 9rowth of 
women'• rights in 9eneral. We believe that 9enuine feminism 
encourages individual• to choose for themselves, whether that 
choice be for aedical, aocial or intellectual reasons. 

Film Art• Foundation 

Film Art• Foundation (FAF) i• a San Francisco-baaed 
aemberahip aervice organization for independent film and 
videomaker•. Pounded in 1976 by• handful of filmmaker■, PAF now 
�•• over 2,300 aember• and i• the largeat re;ional organization 
of independent producers in the country. FAF'• purpoae ia to 
■upport and encouraqe artistic axpreaaion throu;h independent
�ila and videomakin; �y providin; ••rvicea in th• areaa of
centralized inforaation, low-cost equipment acoeaa, education and
'training, rundinq, and exhibition and distribution. PA.1' thua
finds it eaaential that independent filmmaker•, including those
who•• vork i• •upported by the National Sndowment for the Arta,
Jlave the freedom to pursue their personal viaion, and to expreaa
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in their art what they learn along the vay. We take as aelf­
evident that acceptance of federal funding does not preclude an 
individual'• freedom of expression, and therefore support the 
decision below that legislation requiring the Art• Endowment to 
take into consideration •9eneral standards of decency" is 
unconatitutional. 

Framelin• 

Founded in 1982, Framelin• i• the nation•• only non-profit 
crqanization exclusively devoted to the promotion, diatribution, 
exhibition and funding of independently produced vork• by lesbian 
and qay aedia artiata. Framelin• serve• audience•, arti•t• and 
exhibitor• by: 1) producing the San Pranciaco International 
l,esbian and Gay Film featival1 2) operating a national 
distribution program for films and videos by lesbian and qay 
producers1 3) serving aa a clearinghouae for information and 
referral• about lesbian and qay aedia artist• and exhibitors: and 
4) providing direct financial support to aedia artists •••king to
complete important new works. Framelin• recognizes that limiting
the speech, expression or artistic freedom of individuals and/or
organizations directly undermines the artistic process and the
rights of an individual to express himself/herself in a manner
free from government interference.

Foundation for Baroque Music 

'l'he Foundation for Baroque Music, orc;anized in 1959, 
produces an annual summer Festival of Baroque Music in Saratoga 
Springs and Greenfield Center, NY. Th• Festival features 
American and European speciali•t• in the field of early music, 
with emphasis on historically informed performances. It vas one 
cf th• firat auch American festival• to concentrate in this area.

Government interference vith artistic freedom of expreasion ia 
contrary to the belief• of this or;anization, and for thia reason 
�BM viahaa to join in th• amicus brief of the Finley case. 

Gottlieb Foundation, %nc. 

Th• Adolph and Esther Gottlieb Foundation vaa incorporated 
in 1976, in order to educate the public about th• art and culture 
of th• ti••• which Adolf Gottlieb worked, and to provide 
•••i•tance to aatur• creative painter• and sculptors. In
purauanc• of �e•e 9oal•, 1:ha Foundation baa organized nuaeroua 
exhibitions, lectures, and pul:>licationa for institutions in the
v.s. and abroad, baa provided •••iatance in tile form of two vrant
proqrama, and information, auinara and referral• for individual
artiata. In furtherance of it• aiasion to aaaist and educate,
and in keepin9 with the view• cf Adolph Gottlieb, the Foundation
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has voiced it• ■trong opposition to any interference in the 
ability of artists to create, or in restricting the presentation 
or distribution of their art. For th••• reasons, t.he Adolph and 
Esther Gottlieb Foundation joins with it• colleaques int.his 
•JPicua brief.

Bollyvoo4 Policy Center Foundation 

The Hollywood Policy Center (HPC) vaa established in 
�anuary, 1989, by a broad range of aen and women within the 
entertaiNDent industry -- including actor•, writers, directors, 
producer•, auaiciana, ■tudioa executives, and attorneys -- who 
believe that the entertaiNDent industry can play a viaionary role 
in iaaue-oriented advocacy. The HPC'• broad agenda includes a 
commitment to freedom of choice, freedom of expression, 
international human rights, civil right• and civil liberties, 
Native American religious freedom, 9ay rights, citizen 
participation in democracy, equality, peace, and t.he rights of 
children. HPC aupporta free expression and opposes censorship of 
any kind. 

Hollywood Women's Political Committee 

Comprised of politically active women from film, television and 
the arts, the Hollywood Women's Political ComJUittee (HWPC) is 
dedicated to supporting issues, candidates and legislation that 
promote peace, equality, freedom of apeech, freedom of choice and 
environmental conservation. Th• 9roup was fonned by 
entertainment community activist• eager to demonstrate the 
industry•• atrong commitment to th••• iaaues. The outcome of 
Finley y. N£A i• of 9reat concern to th• Hollywood Women•• 
Political Committee and the individuals in the entertainment 

· community that the organization represents because of the impact
the ruling could have on freedom of apeach int.ha arts community.
We oppose any type of censorship.

%natitute for Art• Education 

'l'he Inatitute for Art• Education i• a nonprofit, public-
1:>enefit corporation that provides aesthetic education pr09rams, 
teacher development workshop■, and community outreach eervicea in 
the art• for public and private echool cla■■rooma in the City and 
County of San Diego. Th• primary purpo•• of the organi&ation ia 
�o provide opportunities for younq people to exceed their usual 
Jtnovledge cf the etructure of th• art■ by developing a deeper 
capacity to underatand their personal creativity and expression. 
we are joining•• 1micu1 curia• because th• Jn■titute baa a long­
•tanding policy of freedom of expression•• nqard■ th• arta and 
t.ha learning proc•••• Content restriction■ of any kind are at 
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cross-purpoaes to a full examination of ideas. 

International Sculpture Center 

'lh• International Sculpture Center (ISC) i• a u.s.-ba•ed , 
�on-profit art• or9ani1ation dedicated to both aculptor• and 
contemporary aculpture. In thi• dual capacity, the JSC i• a 
aervic• and an educational organization, with aore than 10,000
■ember• in the U.S. Within the acope of the ISC, aculpture i•
■oat broadly defined as all developments in three dimensional art
from the aoat tra�itional to the aost experimental. Th• JSC
focuses on the pre•entation of aculpture to local and national
audiences: the collection and diaaemination of aignificant
technical, aesthetic, atatiatical and other newsworthy
information on sculpture and aculptora; and above all, the
development of a atabl• environment and aupport system which
allows aculptora the aecurity to create new work and advance
their careers as professional•. In addition, the ISC'• programs
include ether visual art mediums when such activities are deemed
critical to the creation of a supportive enviroMent for
aculpture and sculptors. It ia because of this mission that the
ISC feels that the lower court•• decision in Finley y. NtA should 
be affirmed. The ISC agrees with the lower court's ruling that 
the language uaed in the "decency standard" was too vague and 
broadly worded. In addition, the "decency standard" that the NtA

■ust apply when judging application for grants interferes with
freedom of artistic expression under the First Amendment. To
impose content restriction• of this type on artists applying for
�ederal funding ia therefore unconstitutional.

Jacques Marchais Center of Tibetan Art 

'lhe Jacques Marchaia Center of Tibetan Art (The Tibetan 
Museum) waa founded in 1945 to foster interest, atudy and 
research in the art culture of Tibet and other Asian 
civilization•. The purpoae of Tibetan Buddhist art is to act as 
an aid to aeditation. Deities in Tibetan and Indian art are 
aometimes ahown in the •¥ab-Yum" of Father-Mother position of 
aexual union, aymbolizinq the union of viadom and compassion 
leadin; to anliqhtenment, th• 9oal of following the reliqious 
path. As a •u••um of Asian Art, we are very concerned that a 
vague •decency" atandard not �e ■isapplied to art from another 
cultural context vith an entirely different ••aning and 
tradition. 



�oncepts Cultural Gallery 

We at �oncepta cultural Gallery, an or9anization with a 
diatinguiahed biatory of presenting Jazz auaic, understand how 
artwork of 9reat quality and with deep historical roots can be 
aar9inalized by the aainstream. �oncepta oppo••• 9overnment 
cen■orahip of the arts and accordin;ly join■ in this amicus
c;uriae brief. 

•· La Jolla Playhou•• 

The La Jolla Playhou■e, a not-for-profit professional 
theatre, has -- in it■ ten aeaaona -- become known for it• bold 
productions and for the development of new and emerging talent. 
�h• Playhouae has become a home for artist• from around the 
world, including playwrights Athol Fugard, Xaith Reddin and Lee 
Blessing, all of whom have premiered plays at the Playhouse. The 
Playhouse believes artist■ must be at the forefront in 
deteniining projects, and often 90ea to arti■t• for their ideas 
rather than asking them to work on a previously deteniined 
production. In that spirit, freedom of expression is 
particularly important in artistic undertakings. Art and artists 
reflect and repreaent society, in all of it• pain and its glory. 
Artists must have the freedom to explore those emotions and 
experiences, and be allowed to present their own interpretation 
of reality. 

Lewitzky Dance Company 

The Lewitzky Dance Company is a chamber-aize enaemble of 
aolo-artiata devoted to maintaining the Lewitzky repertoire, 
choreographing new works, and developing existing and new 
audiences for dance through touring, workshops, and 
demonstration■• The company tour• nationally and internationally 
for aix months of the year and haa perfoned to date in 43 states
and 19 countries on 4 continents. The remaining aix aontha are 
■pent in Lo• Angelea, perfoning, training, and creating new
works. The company•• interest in thi• caae atems from its very
existence aa an arta organization. !'he company believes that any
arti•t being prevented from practicing bi• or her art freely or
being penalized for ao doing threatens all artiata, and for that
aatter all citizen•. In abort, it i• cenaorahip, and that i■
contradictory to th• firat amendment. The Z..witzky Dance Company
itaelf aucceaafully aued the National Endowment for the Arts in
1990, on th• 9round• that the •anti-obscenity• clauae that vaa
then included in th• contract that the Z..witz>cy Dance Company vas
a■ked to aiqn vaa also a violation of firat -•ndJDent ri9hta.

Literary Network 



The Literary Network, a project of C�P and Poet•, Writers, 
is organizing the field of literature, including writers, 
bookaellers, librarians, English teachers, •mall pr••••• and 
literary aa;azinea, to reapond to attack■ on freedom of 
expreaaion. Th• Literary Network has a •pecial focus on the 
�ational Zndovment for the Arta. 

Loa Angel•• Center for Photo;raphic Studies 

Pounded in 19�,, t.he Loa Angel•• Center for Photo;raphic 
Studies (I>.CPS) ia a non-profit artiat-run organization dedicated 
to preaentinq diver•• and challenging work by emerging and 
eatabliahed photographer• and artiata. Through it• exhibitions, 
installation■, public art project■, lecture aeries, workshops and 
publications, LACPS •••k• to expand the definition of 
photographic art, celebrate photography and related practices 
within the larger context of visual media, encourage diverse 
cultural representation, develop a broad audience for 
photographic arts and remain an eclectic resource for local 
visual arts. I>.CPS is committed to presenting artists' projects 
which might not otherwise or easily find outlets in conventional 
institutions. The organization atrivea to encourage and support 
artists whose works represent elements of the diverse social, 
cultural, and political character of Los Angeles, California and 
the Vnited States. I>.CPS aees the arts as an integral part of a 
productive society within which artists provide intellectual 
nourishment and stimulate social debate and/or change. 

Lo• Angel•• Contemporary Exhibitions 

The Loa Angel•• Contemporary Exhibitions (I>.Ct) ia a non­
profit interdisciplinary artists• organization that present• art 
and ideas and ••rv•s aa a forum for an evolving dialoque between 
both emerging and established artists and their audiences. LACE

reflects the multiplicity of Loa Angel•• cultural, Latino, 
African-American, Euro-American, Asian-American, Gay, Lesbian, 
and Feminist viewpoint• are all •iqnificantly repreaented in its 
proqrama and audiences. I.ACE'• commitment to divaraity extend■ 
to the presentation of work vhich employ■ aethods, aateriala, 
them•• or iaau•• vhich •om• aay find difficult or offenaive. As 
a recipient of tundin; from local, •tat• and federal 9overnaent 
•ourcea, and as a presenter of art vhich •om• consider
controversial, I.ACE ia profoundly intereated in the iaauea and
outcome of  thi• ca••·

•••t th• Compoaer 

Meet the compoaer, a national organiiation, •upporta the 
performance, commia1ioning and recording of works by American 

ll 



. 

i 

composer■• Eight Thousand MTC events take place yearly across 
the VSA and reach five million people. All forms and expressions 
of American mu■ic are repre■ented. A• citizen custodian• of 
liberty, Meet the Composer bonor■ freedom of expression and this 
nation•• rich, diver■e,culturea. We oppo■e censorship. We 
uphold the Conatitution and the Bill of Righta. We honor 
tolerance in all human endeavors. We •tand by arti■t■' rights to 
axpr••• their creative viaion. 

ICu■eum of Modern Art 

The Mu■eum of Modern Art va■ founded in 1929 in New York 
to feater appreciation and under■tanding of the modern visual 
art■ which were then barely recognized by traditional art 
•uaeums. A• the preeminent institution devoted to the arts of
the 20th century, the MuseWll of Modern Art ha• played a critical
role in the evolution and recognition of modern art and design
both in the United States and internationally. The MuaeWll'a
collection now includes more than 100,000 paintings, •culptures,
drawings, print•, photograph•, architectural models and plans,
and design objects, approximately 12,000 films and more than 4

million film stills. Attendance generally ranges between 1.2
million and 1.5 million visitors each year. The Museum of Modern
Art opposes any legislative or any governmental interference with
artistic freedom of expression, which it believes essential to
creativity, and is proud to join in this amicus brief.

National Artists Equity Association 

National Artists Equity Association (NAEA) ia a nonprofit 
visual artists advocacy organization with approximately 5,ooo
•embers across the country. Jta members include visual artists
working in various fields and media, including painting,
printmaking, sculpture, and photography. Since it• founding in
1947, NAE.A ha• worked to further the aims of viaual arti■ta and
to address their legal and profea■ional concerns. Throughout the
recent controversy •urroundin; th• reauthorization of the
National Endowment for the Art■, HA.EA baa always •upported the
vi■ual artist•• right to freedom of expression and HAE.A has
oppo■es all attempt• to add 'decency language' to th•
reauthorization le;ialation or CJUidalin•• at the National
Endowment fer the Art•• Artiatic excellence ahould continue to
be th• on• and only criteria tor receipt of public funds in the
art.a.

Mational Aaaambly of Local Art• A9enci•• 

The National A•••mbly of Local Art. A9enciaa (NAIAA) i• a
2'onprofit orvanization that repreaant• local art■ agencies in
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developing an •••ential place for th• arts in America's 
communities. NAIAA believes that the art• are fundamental to the 
continued vrowth of our diver•• and aulticultural communities. 
Local arta agencies are vested with the responsibility to further 
local cultural and artiatic interest• and ensure ace••• to them. 
To that end, NA.LAA, in partnership with it• field, takes 
leadership in atrenqthening and advancing local art• agencies 
through profeaaional development, information, advocacy and 
�onnulation of national art• policy. NAIAA i• apecifically 
interested in having the lover court•• deciaion in thia case 
affirmed. The •decency atandard" which th• National Endowment 
�or th• Art• waa Nquired to consider in awarding 9rant• is 
unconstitutional because the lanquage i• too vaque and broadly 
worded. Furthermore, artistic expression i• protected under the 
7irst Amendment and ahould therefore not be limited or censored 
en the basis of content restrictions attached to 9ovenment 
�unding. 

National Assembly of State Arts Agencies 

Th• National A•s•mbly of State Arts Agencies (NASAA} is a 
non-profit, tax exempt membership organization representing the 
atate arts agencies of the United States and aix U.S. 
jurisdictions including American Samoa, the District of Columbia, 
Guam, the Northern Marianas, Puerto Rico, and the U.S. Virgin 
Islands. NASAA serves as the collective voice and service 
organization for th••• agencies. NASAA believes the arts are 
central to the educational, economic and cultural well being of 
our society. Such a aociety values the unique capacities of 
individuals, the diversity of the cultural groups to which they 
belong and th• communities which they live. NASAA, in aupport. of 
the First Amendment•• vuarantee for freedom of expression, 
recognizes the United States judicial aystem as the appropriate 
venue for the resolution of diaaqreements on interpretation of 
arti•tic expression. 
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National Public Radio 

National Public Radio (NPR) i• a aembership organization 
which produces, acquires and distribute• radio programming to ten 
aillion listeners throughout the United states, and which 
represent• it• aember ■tationa on aatters of public policy. NPR 
vorka in partnership with it• 477 aember atation• to bring 
information and pleasure to the American public through news and 
cultural pr09rammin;. NPR ha• received direct ■upport from the 
Mational Endowment for the Arts for it• public radio programming; 
·in addition, it ha• used programming produced by independent 
producer• and aember ■tations which have themselves received
financial aupport from NEA. Th• commitment of NPR and it• aember 
■taticns tc development and distribution of iMovative
programming of the highest quality i• adversely affected by
restrictions on the content of programming such as those at iasue
here.

New Museum of Contemporary Art 

�he New Museum of Contemporary Art, a non-profit institution 
�ounded in 1977, is a New York City muaewn devoted to exploring 
nontraditional ideas and experimental works in an ongoing 
investigation of what art is and how it relates to society. 
Historically, it aeeks to ensure the artists• choice to 
communicate their visions in the broadest aenae possible, as well 
a• our audiences• choice in receiving those visions, and to 
atimulate critical inquiry. With this mission, the Museum has 
become a critical resource and gathering-ground for educators, 
community organizations, and many professionals involved in a 
range of iasues that affect diverse areas of aociety. 
Additionally, the Museum•• focus on discovering new, emerging 
artists -- aany of whom are outside cf the aainstream and have 
1ittle public exposure -- would be impossible without 9overnment 
runding. Censorship and atifling of the arts aeriously threatens 
aulti-faceted arts institutions like ours and the cultural and 
educational program■ t.hat th••• institution■ have increa■ingly 
provided aa a aocial aervice to the �roader population, 
eapecially to young people. 

New York City Art■ Coalition 

The New York Citr Arta Coalition represent■ over 100 non­
profit art.a or;anizat on• -- from aajor auaewu to alternative 
apacear repreaenting organi&atlon• to advocacy vroupar borough 
art• council• to vrant-viv•r•. aince our ••tabliahment in 1986,
ve bave provided economic data, policy analyaia and advocacy 
•upport during every aajor �udgetary and political cri•i• in the
art• aa well a• providing aupport ror ongoing non-cri•i• advocacy
efforts. we regularly aonitor proposed change• hpacting the
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arts on the federal, atate and local level. Materials are made 
available, when possible, to non-aembers as well as members. 

New York Federation for the Arts 

The Hew York Federation for the Art• (NFYA), founded in 
1971, provide• direct financial •upport to individual artists and 
■upporta artiata and art aa central to cultural 9rowth and
diversity. One of the lar9e1t provider• of artist• aervic•• and
pr09rama of all artiatic practice• in the country, NYFA aeek• to
coMect artists vith audiences and educate audiences about th•
artist behind th�.art they aee. NYFA participate• in education
projects which help people underatand the artists• condition in
aociety and freedom of expression iaauea, baaed on a belief that
creativity i• th• right of every citizen. The Foundation opposes
any restrictions on artists• freedom of expression and supports
vovernment funding of the art• and artists.

New York Folklore Society, Inc. 

The New York Folklore Society i• a non-profit organization 
dedicated to furthering cultural equity and cross-cultural 
understanding through it• progress serving the field of folklore 
and folklife in New York State. Folklife and folk culture 
expressions are rooted in community traditions and are intimately 
linked to a community•• aense of identity. The standards applied 
to concepts auch aa decency vary widely across -- as well as 
within -- cultures and communities. A community or culture 
continually defines itself in changing circumstances partially 
through ita free dialogue and debate about auch categories. The 
quarantees of freedom of expreaaion contained within the 
Constitution are absolutely essential enabler• of this democratic 
process. It ia this proeess. which occurs through the arts as 
well aa through economic and political diacourse, that the 
9overnment ahould aupport1 the 9overnment ahould not attempt to 
aupport or enforce a particular guteome of free exchange of id••• 
that identify the hallmark of democracy. On this basia, the New 
York Folklore society ia pleaaed to join this 1micu1 curiae 
brief. 

Pacifica Foundation 

Pacifica Foundation 1• t.he licenaee of five public, non­
commercial radio ■tationa which are qualified for aupport of the 
Corporation for Pul:>lic Broadcasting. Jt 1• a C.lifornia non­
profit corporation Vbich 1• tax exempt. Pacifica operates rive 
atation•, a national new• bureau in Waahin;ton, l>C, an 
altamativ• archive of ,0,000 tape■ in l,oa Angeles, and a 
national proqru aervice which distribute• apecial national 
pr09rammin9 to approxiaately 60 non-commercial atationa 
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throughout the country. All five ■tationa produce over 901 of
their own pro;rams and all five have a ai9nificant portion of
their program achedul•• dedicated to the arta, particularly music
and drama. Pacifica ha• consi■tently been awarded NEA 9rants in
the past and in 1990 turned down ;rant• from the NE.A becauae of
th• •indecency" lan;ua9e inaerted into the contract■• In 1991,
Pacifica declined to apply for NEA 9rant■ becau■• of the pw,lic
•tatementa issued concerninq lan;uaqe required aa part of the
vrant application proces■• When thia di■puted contract language
vas atruck down aa unconstitutional, Pacifica did reapply for NEA
funding and waa awarded a 9rant for n 93, which it ha• accepted.

Paper Ba; Players 

The Paper Bag Players is a company that aakes and creates 
the acripts, ausic, props and costumes for all their ahows. 
These ahows are performed for children ages 4 through 9 years. 
lt is concerned with cenaorahip and artistic freedom, and 
accordingly joins as amicus in this case. 

PEN American Center 

PEN American Center ("PEN") is an organization of over 
2,500 novelists, poets, essayists, translators, playwrights, and 
editors. As part of international PEN, it and its affiliated 
organizations are chartered to defend fr•• and open couunication 
within all nations and internationally. American PEN has taken a 
leading role in attacking restrictive rules that limit freedom of 
expression in thi• country. PEN and it• aembers have received 
NI.A 9ranta aince 1965, and would suffer aevere hardahips in their 
efforts to create if the vague and uncertain •indecency" 
provisions were applied. Indeed, PEN administer• or aponsors 
over ten literary awards in which leading author■ pass judgment 
upon the literary aerit of other writers. They would be at a 
total loss if they were required to apply auch vague notions •• 
•veneral atandarda of decency" before awarding ;rant• to
applicant■• Th••• term• have no established aeaning in the
literary field, and applyinq them would require th• 9overnin9
�oards to aake political jud92Denta totally forei;n to their
expertise. PEN accordingly 3oina t:.hia brief. 

PEN Center VSA Weat 

PEN center VSA Weat, �oundad in 1952 and incorporated•• an 
autonomoua non-profit aaaociation in 1981, i• part of an 
international or9ani1ation of profeaaional vritera be;un in 1921 
to foster underatandin; uon; ••n and vomen of letter■ in all 
countries. �he fourth lar;est of International PEN center■ in 
the world, PEN weat i• compoaed of over too profeaaional writ.era 
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from throu;hout the Western United Stat••· It• aiaaion i• to 
stimulate and aaintain interest int.he written work, to foster a 
aenae of identity and community amonq we■tern writers, and to 
defend freedom of expression •. PEN West baa an active domestic 
and international freedom-to-writ• component. Jt participates in 
international bwnan ri;hta campai;na on behalf of cen■ored and/or 
imprisoned vritera and fiqhta cen1orahip int.his country. PEN 
Weat oppoaes any legislative and/or 9overnmantal interference 
vith artistic freedom of expreaaion and is pleased to join in 
thi• amicus brief. 

People For the berican Way 

People For the American Way (•People For") i• a nonparti■an, 
education-oriented citizen■• orqanization e■tabli■hed to promote 
and protect civil and con■titutional right■, including First 
A:Dend.ment freedom■• rounded in 1980 by a 9roup of religious, 
civic and educational leader• devoted to our nation'• heritage of 
tolerance, pluralism and liberty, People For now has over 300,000
members nationwide. The organization'• primary interest is to 
educate the public on the vital importance of the democratic 
tradition of liberty and freedom, and to defend it through 
litigation and other means a• nece■sary. People For has actively 
defended the rights of artists and of all citizens to express 
their views and to resist improper restrictions and censorship by 
9overnmant at all levels. People For has obtained leave to file 
an arnieus brief in thia case in order to help vindicate the 
important First Amendment principle• at stake, such•• the 
principle that 9overnment cannot condition funding or 
participation in other programs on t.he relinquiahlnent of First 
Amendment rights. 

Public Broadca■tin; Service 

Th• Public Broadcasting Service (PBS) 1• a non-profit 
•embership organization who•• 193 ••mb•r• are the licensees of
341 public television atationa. PBS ••rv•• •• th• national
program distribution an of tho•• atationa, and as auch, baa a
vital interest in enaurin; atationa• ace••• to pro;ram■ that
reflect the full and unrestricted breadth of opinion and artiatic
expression protected by t.h• Pirat Amendment. over th• last two
decades, the NU baa contributed ■ore than $40 aillion to aupport
the production of •or• than 1600 hour• of programming diatributed
by pas a• part of it• National Program Service, includin9 auch
acclaiaed PBS prQ9rW aa American Playhou■c. Liyc from Lincoln
,,ntcr, &,mcrican Ma■tct•• 1°D4crxork1, Aliy• from off ccntcrr 
s;rcot P1rformanc11, and POV. Although Pas doea not itaelt 
produce any program■, it vi9oroualy oppo••• 9overnaental efforts 
to restrict th• creative vork of t.h• NEA recipient• whoae 
pr09rua PBS diatributes. 
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Public Television Playhouse Inc. 

J>u.blic Television Playhouae Inc. (American Playhouse) is a 
�on-profit corporation which produces, acquires and distributes 
aotion picture• and televiaion pro;rammin9 for broadcast over the 
Public Broadca1tin9 Service. American Playhouae receives direct 
aupport from the National Endowment for the Arts and uaes 
programming produced by independent producer• which themaelves 
receive financial aupport from th• NEA. The commitment of 
American Playhouae to iMovative proqramminq of the highest 
quality ia advera,ly affected by restrictions on the content of 
program.min; ■uch as tho•• at iaaue here. 

Putnam Art• Council 

'l'he Putnam Art• council i• a not for profit 50l(c)3 cultural 
aervice organization chartered in 1963 by the state of New York 
for educational and museum purposes. Its mission 1• to promote, 
foster, perpetuate and encourage the arts in all forms in Putnam 
County and it• environs. 1991 marked the 20th anniversary of its 
operation at the Belle Levine Art Center facility in Mahopac. It 
is our belief that our local art• agency play• a key role not 
only in the development of the arts community -- its arti1ts and 
its organizations -- but also in community building aa a whole. 
The Putnam Arta Council does impact the development and growth of 
the community by fostering the integration of aesthetics and 
everyday life, articulating the community's identity and 
promoting economic stability and planned 9rowt.h. We are pleased 
to join thi• amieus curiae brief. 

San Francisco Art Institute 

The San Francisco Art Inatitute 11 dedicated to exploration, 
di1covery, and creation in contemporary art. We teach over 700 
atudenta each year and strongly encourage them to expre•• 
themselves a1 freely•• possible. Limitation■ on artistic 
expreaaion affect all of ua in th• arts, even if ve are not 
directly coMeeted to the apecific ca•• in question. 
Furthermore, we are proud to count �aren Pinley as one of our 
qraduatea (MFA, 1981). We awarded bar an Honorary Doctorate in 
1992, and ber work waa included in an exhibition of viaitinq 
faculty which opened in Decem))er, 1992. 

Scbobari• county Art• Council 

The Schoharie County Arta Council i■ opposed to content 
raatriction1 on 9overnment funding•• proposed in the ao-called 
decency clause. As a recipient of KEA funding in 1992, ve 
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presented an Irish Music Festival. We also preaent a yearly 
�National Small Work• Exhibition" which usually features 
contemporary work by outatandinq arti•t• aero•• the u.s. It also 
frequently features vork of a political, religious and aexual 
nature. The decency clauae could potentially jeopardize our own 
BEA fundinq, as vell as overall artiatic freedom. 

Theatre Communication■ Group 

Theatre Communication■ Group (TCG) 1■ the national 
organization for nonprofit profeasional theatres. TCG aerves 324 
theatres located 'in 44 atates and the District of Columbia, and 
provided numerou■ ••rvicea and proc;ram• to assiat the work of 
thousand• of actor■, directors, playwriqhta, literary •ana9ers, 
and other theatre per■onnel. TCG offers fellowships, com.missions 
and grant■ to promising playwright■, directors and designers: it 
commi■sions the pul)lication of new works: and it does extensive 
re■earch and reporting on the atate of professional theatre. The 
nonprofit theatre■ represented by TCG range from ■mall enseml,le 
companies to multi-million dollar institutions and perform and 
produce an immense variety of plays. such theatres also 
contribute aignificantly to the development of new plays and 
play,Jrighta. Every Pulitzer Prize-winning play ■ince 1976

received it■ premiere profeasional production at a nonprofit 
theatre. The theatres represented by TCG reflect the pluralistic 
nature of American theatre, and include companies devoted to the 
creative enhancement and appreciation of a wide diversity of 
cultures. However, the richness of American theatre, and the 
freedom of artistic expression 9iving root to that diversity, 
have been endangered by the NEA'■ attempt■ to deviate from one cf 
it• primary atated ta■ka: to lend aupport to •project■ and 
productions which have aul)stantial arti■tic and cultural 
aignificance, giving emphasis to American creativity and cultural 
diversity.• TCG accordingly joins t.hia brief. 

Volunteer Lawyers for the Art• 

Volunteer Lawyer■ for the Art■ (VIA) i• a New York nonprofit 
orqanization which provides fr•• art■-ralated legal a■aiatance
and education to arti■t• and art■ organization• in all creative
1ields. VU'• client• include perfo1"11ance arti■ts,
choraoqrapber•, non-profit theatre and dance companies and visual 
arti■ta. ..cau■• VI.A works actively to protect and improve the
right• of artist■, it join• thi■ •m�cu• effort because an 
extension cf th• Ru1t Y, Sullivan holdinq to the arti■tic arena
would violate tirat amendment principle• fundamental �o t.be 
creation of art in our aociety. Jn addition, th• di■trict court 
properly raco;nized th• unconstitutional vaquen••• of the 
•decency• provi■ion in the HEA'• 9overning atatute■• 
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Walker Art Center 

Walker Art Center i• a sultidi■ciplinary art• center 
aupportin9 th• creative expre■aion of arti■t• and the active 
enqagement of audience■• It• pr09rama in the vi■ual, aedia and 
performinq art■ explore link• between art and life. By 
investi9ating question■ that ahape ua a■ individual■, communities 
and culture■, Walker encourage■ debate that distinqui■hes a 
heal thy aociety. The value■ that i.nhere in the First Amendment 
are core values of Walker Art center aa vell, and artists auch as 
Jtaren Finley have.-been regularly preaented here. 

Western Alliance of Art• Ac!mini■trators 

Th• We■tern Alliance i• a aervice organization vhich 
provide• services to, and repreaenta, performing arts presenting 
organizations, artists, artist sanagera, and other art■ aervice 
organizations who are involved in preaenting and touring the 
performing arts in the 14 Western states. It i• cur view that 
application of the reasoning found in the Rusty, Sulliyan case 
to funding policies at the National Endowment for the Arts and 
other Government agencies will aeverely damage artistic freedom 
and freedom cf expression. As the representative organization 
for artists and arts presenters in the West, we are compelled to 
participate in this important effort. 

Women•• Philharmonic 

The Women•• Philharmonic i• the only orchestra in the 
country dedicated to the promotion of women compoaers, 
conductors, and performer■• Through our nationally acclaimed 
orchestra and our National Women Compoaera Resource Center, the 
Women•• Philharmonic �rinq■ th••• remarkable works to public 
attention and incorporate■ them into th• atandard orcheatral 
repertoire. The censorship involved in thia caae could aet a 
dangerous precedent for all artists. Particularly for an 
organization auch a• the Women•• Philharmonic, vhich focu■e• 
apecifically en women composer• and performer• because of past 
and pre■ent diacrimination, thia policy by the KEA, if upheld, is 
a frightening portent for the future. 

Writer• Guild of America, East 

'l'be writer• Guild of America, Zaat, Jnc. 1• a labor union 
Tepresentin; •or• than 3,000 writers for television and aotion 
pictures, includin; televiaion news and public televiaion. The 
Guild, •• an inatitution, ba• a vital interest in firat uend.lllent 
iaauea including freedom of expression. our •ambership feels 
atrongly that 9ovarnment official• auat not be empowered to 9rant 
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or withhold 90vernment benefit• depending on whether an 
applicant•• artiatic expre■sion is deemed conaiatent with vague 
criteria such as •general standards of decency and respect for 
th• diver•• belief• and value• of th• American public." 
Accordingly, t.he diatrict court•• decision invalidating the 
decency proviaion ahould be affirmed . 
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