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HARRIS WOFFORD 

PENHSYLVP.NIA 

EHVIR01'4MENT ANO PUBLIC WORKS 

LA80f'i ANO HUMAN RESOURCF.S 

FOm,mN IIS:I <!.TIONS 

tinitttl �tarts oSrnatt 

Hillary Rodham Clinton 
Office of the First Lady 
The White House 
Washington, o.c. 20500 

Dear Hille.ry, 

WASHINGTON. DC 20!510-3803 

Octoh'i'r 20, 19 9 3 

SMALL BUSINESS 

Thanks very much for our conversation yg&terday QftP-rnoon. 
as I hope I couveyed, l: think it would be extremely helpful for 
you to spend twenty minutes before'! r.h• bill i� rclc.ised with Buu 
Fogel and Ji.ro Mundy. Bob, as you know, is one of Chicago's most 
prominent t.rial lawyers, and Jim i.s a close friend who wcs 
recently president of tha Pennsylvania Trial Lawyers A8sociation. 

They 1:1re trn.e supporters of health care reform and are 
exceptionally good at spotting Ji"lnrlmines. They wQnt to make :sure 
the bill succeeds. 

Jim can be reached at 215-568-6190 (work), 215-565-5584 
(home) or 215-280-2165 {car), Bob can be r�ached et 312-236-5207 
(work) or 312-337-5948 (home). 

Torn Oaschle and I had a good session with the Washington 
press corps this morning Anrl succoaded, I think, in poking some 
holes in the Republican "plans." I enjoyed a repeat performance 
this afternoon in deba.tt:! on the floor with Kit Bond of Mi.�souri. 
The battle is engaged! 

All my best wishe!! .. 

Harris Wofford 
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HILLARY ALERT 
A sptcillJ project of tht American ConMrvat:ive Union. 

near Fellow American, 

Here is your opportunity to do what you couldn't do in 1992 ..• 

••• vote FOR or AGAINST First 
Person Hillary Rodham c1int211.

Please, take out a pen right now and sign the enclosed HILLARY 
BALLOT. Then rush it back to me today. 

Hillary "Rodham" Clinton is now the second, if not �D• rirs3<, 
moat powerful person in the world. 

She sita in on Cabinet meetings ••. 

. . .

. . . 

. . .

• • •

her lackeys are in charge ot, among other things, 
the Justice Department and the Department of Health 
and Human Services; 

she has a huge ta,cpayer-paid staff and flies on U.S • 
military aircraft, at your and my expense; 

her lavish offices take up nearly an entire floor ot the 
West Wing of the White House; 

and even though Hillary is in the process of dictating 
what health care will be available to you ••• 

§ht was elected by no one �nd is accountable to no on,.

You and I didn't have a chance to vote tor or against wp1rst 
Person" Hillary Clinton before. 

But you can now. And this time, I'll personally make sure your 
voice will be heard. 

So please, do not delay your response. Complete your HILLARY 
BALLOT and rush it back tp me tod,y. Your HILLARY BALLOT will be
tabulated in our national process ng center here in Washington. o.c.

Your vote will be kept strictly confidential. 

But the overall resUlts will be sent to the White House, 
Congress, and to the national media. 

Our qoal: to counter the biased media's ridiculous claim that 
Alnericans approve of Hillary and her enonnous illegitimate (or 
illeqal) power. What's more, we want to use the results ot our 
HILLARY BALLOTS to force Bill Clinton t9 rein in his wife before she 
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can do any serious and long term damage to our nation. 

11Billary 11 (Bill and Hillary) fooled America last November. They 
deliberately misled voters into believing that Hillary would not have 
enormous power. 

We all know now that this was not true. We know that Hillary's 
"down home• act and cookie baking were all a C.harade. 

And we know that Hillary intends to rule the White House and our 
nation with an iron tist. 

In fact, that is exactly what she is already doing: 

• HillU:Y demanded that Sill Clinton pick a woman for
Attorney General -- no matter how many tiaes it took
to qet it right;

• Hillary played a major role in nearly all Cabinet
appoint�ents making sure her friends, such as the ultra­
liberal Donna Shalala, were chosen over others;

* Hillary-,it1 in on all cabinet meetings, was a �ajor
player in the White House/Governors conference, and
has already be<JUn lobbying -- and bullying -- Senators
and congressmen trom both political Parties.

Oo yo� ever wonder why Bill Clinton caters so much to the 
radical homosexual crowd? 

Why he insists on homosexuals in the military? Or why he wants 
AIDS infected immigrants to come to America? 

Part of the answer is "Queen Hillary." 

Her radical agenda includes special privileges for homosexuals, 
feminists, abortionists and other left-wing kooks. 

It also includes ••• sky-high taxes ... oppressive government 
regulations ••• a massive rediatribution ot wealth ••• an expansion of 
the welfare state •.• racial quotas ••• federally funded �ornoqraphy ••• 
the complete dismantling of the military and the CIA ••• 

••• and total control over your lite and your income. 

That'• why she told Bill Clinton to give her the one job in the 
one area in which she can cause the most damage -- b9alth car,. 

Nothinq frightens me more than �illary deci�iQg to� �e and for 
you what kind ot health care we should have. Because despite what 
she says, Hillary's health care plan will almost certainly lead to: 

• rationed health care:
• new taxes on Social Security, income

and health care benefits, 

* long waiting periods and delays
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in treatment, 
• fewer doctors, less drug research,

and poorer health care quality. 

P.4 

This is the future it Hillary __ i$. allowed to decide our nation'•

health care system -- guaranteed. 

Guaranteed because Hillgn' is a pro-socialist. pro-Marxist 
laftiat who will lead our nation down the same path as the Soviet 
Union, Eastern Europe and other nations who have bankrupted 
them�alves by tryinq to provided "free" qovet'nll!ent run health care. 

ThA bottom line my friend is that nothing is "free." One way or 
another, you and I will always pay tor health care. 

But with Hillary in charge, the health care we get will be far
worce then what wa qet now. 

That's why ynu ;and I have to stop her. 

And why, I hope r can count on you to join "HILLARY ALERT, 11 a 
special project of the A.merican conservative union (ACU). 

My name is David A. Keene. I am Chairrian of both HILLARY ALERT 
a.J\d th• ACU. The ActJ was founded in 1964 by aides to Barry 
Goldwater's Presidential campaign. 

Considered by �any to be the most respected and effective 
g�assroot• organization in America, the ACU is the one group that 
truly frightens the liberals. 

And tor good reason. 

From standing up tor the 11 Silent Majority" in the 1960s ••. to 
limiting the damagA ��used by Jimmy Carter in the 1970a •• to helping 
Ronald Reagan build his conservative "revolution" in the 1980s .•• 

..• the ACU has helped make histoo;. 

And with your support today, we intend to continue to make 
history in opposin9 the socialist agenda of BiJl �nd Hillary Clinton. 

Wo believe in lowar taxes ... less government ... � �trnng 
defense ••• the traditional family values that made America great. 

In short, the ACU stands for everything Bill and Hillary 
detest ••• cod, family, and patrioti�m-

That's why on• of our top priorities is usinc:7 HILLARY �T.F.RT to 
limit the power of Hillary •Rod.ham" Clinton. In many ways, she is 
far �ore dangerous than hGr husband because she fanatiCAl1y believes 
her l.eftist philosophy. And about all that stands in her way right 
now aro you, me, and thQ taxpayers of A.marica. Th��,� why. in

addition to your HILV,RY BALLOT ...

••• I also hope I can count on you to rush the ACU a most 
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generous donation or $15, $20, $25, $50, $100 or more today. 

Please, your gift is just as important as your HILLARY BALLOT. 

You see, in taking on Hillary Clinton we are taking on the 
darling of the �edia, Hollywood, and the entire establishment Left. 

To counter this force, we need to: 

* distribut..e, a minimUlll of 3 million HILLARY BALLOTS
nationwide as soon as possible;

* recruit an army ot 100,000 Americans willing to flood the
White House, the Congress and the radio talk shows in a
sea ot petitions, phone calls and letters de�anding Bill
Clinton rein in his radical wite;

* create ,and publish a HlJ,IeARY ALERT newsletter which will
track and ex-pose every move mada by our new "First Person•;

* for11 an .. c\llia� of Conqressional leaders who will help us
fight Hillary's socialist health care pro_posals in the
House and' Senate.

My friend, this is indeed a massive endeavor. And it vill take 
your support, both political and financial to make it work. 

But with your help, it can and will work. As long as we begin 
today, before it's too late. 

The ACU needs your com�leted HILLARY BALLOT today so we can 
launch a counter strike against her biased allies in the media. 

And we need your gift ot $15, $20, $25, $50, or $100 to fund 
this counter strike. 

So please, co�plete your HILLARY BALLOT and then rush it back to 
me today along with your most urgent, most generous donation. 

Thank you. 

c:£l:/jt�--
David li.. Keene 
Chairman 

P.s. In an arrogant and symbolic slap in the face to all Americans.
Hillary Clinton ehan9e.d hAr n��a to Hillary ttRodhamff Clinton 
after the election. This use of her maiden name is Hillary's 
way of saying, 11 1 fooled yon in November. Too bad. I'm in 
power now and there is nothing you can to do stop met". 

Please, help me and the ACU prove Hillary "Rodham• 
Clinton wrong -- today. 
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PERSONALREPLYTO DAVID A. KEENE 

Dear David, 

O\airman of American Conservative Uruon (AClJ)
Hlllaiy Alert 

D I am angry and frightened by the enormous power that: ha.c. been given to Hillary Ointon We 
must do all we can to rem in this pro-socialist before she can seriously damage our nation 
You can count on me. 1 am completing my HILLARY BAU.Of and N.ffling it back to you today 
along with my checlc. for: 

0$15 
0$250 

0$20 
0$500 

D$25 0$50 0$75 
0$1,000 □Other$ __ _ 

0$100 

� m2ke your� �y.ilile to: Hillary Alm or the Amerian Conseivative Union. 

111111111111111111 1111 

ACU ia a 11on-profit • gr�root:. 
organl:ation. Contributions to the
ACU ar. not tax•deductlble. 
Co,porate contribU1lons ar-. 
welcome. 
Not authorized or printed at 
government or taxpayer expenH.

DO NOT CUT OR SEPARATE. RETURN nus ENTIRE FORM TODAY.

HILLARY BALLOT 
Sponsored by Mfflllary Alert'' 

A Special Project of the Amerian Conservative Union. 

= 

Instructions: Please answer each Question. Then place your ballot and your donation chedc in the 
jendosed, pre-addressed, retum envelope. Thank you. � 

--

iii=:== 

-! 

1) 

2) 

Do you approve or disapprove of Hillary ,.Rod.ham., Uinton"? 
0 Approve O Disapprove O Undecided 
Should Hillary Clinton have a taxpayer funded, White House political staff to help her 
determine US. policy? 
0 Yes O No O Undecided 

3) Should Hillary ''Rodham" Clinton be in charge of our nation's health care policy?
0 Yes O No O Undecided 

4) Do you think you were lie:1 to during the campaign about how much power Hillary Clinton
would have in the White Ho�? 
0 Yes O No O Undecided 

=1 
=1 5) Do you approve or disapprove of Hillary's decision to use her maiden name, ''Rod.ham," since

= 
= 

I 
Bill Clinton was elected President? 

=· 0 Approve O Disapprove O Undecided ·-
-·liilllllllliffillllllllllllllllllllllllllllllll llllllll ll111111111111 111 1111111111 HI 111111 111111111111 IIIII I lllllllllla!ll!llll llllllll lllllllllllllHllllllillllllliil-
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Republican Leader 
Dear Friend, 

Plea�a co�plete the enolosed 1993 CONSERVATIVE AGENDA SURVEY and 
rush it back to me today. 

While I can't change last fall's election results, I can make 
sure that the viewa of the 57, of voters �ho voted against Bill 
Clinton are strongly represented her• in Washington. 

And with your help, that is exactly what I intend to do. 

Your response to the enclosed survey will help me determine how 
bo3t to advance the conservative cgenda and colllb�t the liberals wno 
control Congress. So please, take a moment right now to complete 
your 1993 CONSERVATIVE AGENDA SURVEY. 

Don't get me wrong. Unlike what the llbec�l Democrats Q14 
during President Bush's Administration, we're not going to attack 
Bill Clinton ct the expen5e of the ba�t lnterests ot the nation. Hut 
we must fight the liberals night-and-day to prevent the advancement 
ot. their own rcdic11l a9endo thcat. lm.;lude�; 

• New ta�es on just about eve�yone and everything;
• statehood for Washington, DC;
• government controll�d c1nd rationed health care;
• a lifting ot the ban on gays in the military;
• massive new �o�lal weltare spending;
* new burdensome regulations on small businesses; and more.

The liberals are already advancing this agenda on all fronts. 
And �lght now, we need to determine the best way to counter this 
onslaught against the Reagan Revolution. 

So please, complete your 1993 CONSERVATIVE AGENDA SURVEY and 
rush it back to w� tod4y. Your answers will help us determine our 
priorities for 1993 and beyond. 

I believe our ability to push back the coming liberal tidal wave 
dep�nu� on how sucoesstul we are 1n uniting the hundreds and 
thousands of conservatives across the nation who stood together in 
1980, 1984 and 1988. RepUl:>licans, Independents and "Reagan 
Democrats" who share our values must unite in one effort to protect 
the gains we have made since 1981. 

Tha�•s why lam hoping we can count on you for much needed 
support in the difficult weeks and months ahead. Believe me, our 
struggle against the liberal forces now occupying Washington is going 
to be long and hard. Think about it! Liberals now control the White 

American Conu�ative Union• 38 Ivy Strc�t • Wa,hington, D.C. 20003 

Not prlntM at gova,nment upen,a. 
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Unless we

in its fourth decade, the ACU is one of the leaders in

House, Congress, the federal bureaucracy, the media, Hollywood, TV 
and academia.

Think back to the campaign for just a minute. Bill Clinton 
promised and promised that no matter what he did he would not 
increase taxes on the middle class. Any increases, he said, would 
only apply to those making $200,000 a year or more. When we looked 
at his numbers, we concluded that he was, in fact, planning to 
increase taxes not just on the "rich," but on people making less than 
$36,000 a year.

And they are moving quickly to turn their election victory into 
an all out attack on what's left of the Reagan Revolution. U..2.   
unite and act quickly, we can expect to see:

* a massive redistribution of income from your pocket to the 
pockets of those who wish to turn America into one large 
social welfare state?

* Governmental policies which, in fact, promote the breakdown 
of family and patriotic values;

* a weak foreign policy and military that takes America back to 
the days when even two-bit Third World dictators laughed at 
the United States.

And now, in its fourth decade, the ACU is one of the leaders in 
our efforts to return conservative ideologies and candidates to power 
within the next two to four years.

His response then was clear... the charge was a "Dirty Trick" 
and we were all lying. That was then, of course, and now he admits 
that under his plan the middle class will have to pay and pay 
heavily.

Well, I intend to do all I can to prevent this from happening.

But those of us who must fight this battle on the floor of 
Congress cannot win without outside help— help from people like you 
and organizations like the American Conservative Union (ACU).

The ACU is America's oldest and most respected conservative 
public interest organization. It was founded in 1965, and since then 
has been on the cutting edge of every major policy battle.

The ACU has the determination and the experience necessary to be 
the point guard in our war against the current liberal regime.

In 1965, the ACU began building a conservative coalition which 
led to the election of Ronald Reagan in 1980. In 1976, the ACU won a 
landmark case in the Supreme Court barring OSHA from conducting 
warrantless searches of small businesses. In 1983, the ACU was the 
leading organization opposing the national movement for a nuclear 
freeze.
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Bob Dole

Juct as I need your help, the ACU needs your support. By 
including a donation of $25, $50, $100 or more to the ACU along with 
your completed 1993 CONSERVATIVE AGENDA SURVEY, the ACU Will be able 
to help me take the battle to the liberals.

Together we can win. With your help, the ACU will:

* build public support against higher taxes on working 
Americans;

* recruit milliunu of Americans horrified by the liberal 
left-wing agenda to our conservative army.

These are just some of the steps we must take to prevent the 
breakdown of America's economic, military, and social fabric during 
the next four years of liberal occupation. Your completed survey and 
generous gift are needed to help us get started.

Let's show Bill Clinton and his people in the media that 
conservatives are not divided; that our movement is not dead.

Together, we can move forward with confidence and courage. We 
can prove that we stand united and ready to fight the liberals and 
take back control of the Congress and the White House. Please join 
me and the ACU in our struggle to keep America strong, free and 
proud.

Again, 57% of the Americans voting last November voted against 
Bill Clinton. The liberals have no mandate to tax and spend the 
American people into oblivion. They have nomandate to dismantle the 
U.S. military. And they have no mandate to assault your individual 
rights in the name of radical environmentalism, racial quotas or any 
other left-wing pipe dream.

But they have control of the House and senate, a sympathetic 
media and the full support of Hollywood and America's left-wing 
intellectual elite. That's why you and I have our work cut out for 
us, and why I hope I can count on you to join me as a full partner in 
the American Conservative Union.

* form a "Truth Squad" to inform the American people each time 
the Clinton administration breaks a campaign promise;

* reunite the political coalition that resulted in three 
consecutive conservative Presidential landslides;
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Dear Senator Dole, 

FROM: 
NAM 
ADO 
CITY 

P.6

TE�ZIP--

0 I would be proud to become a part of your "loyal opposition" team working to thwart Bill 
Clinton's radical left-wing agenda for America. We cannot allow this new liberal regime 
to totally MM down everything you and I have worked so hud to build. 
Therefore, to help you and the American Conservative Union (AaJ) Wlite conservatives 
into one strong and powerful army, I am rompleting my 1993 CONSERV A 1lVE 
AGENDA SURVEY '11\d rushing it back to you today along with my most generous 
donation of: 

0$15 

0$250 

0$20 

0$500 

0$25 0$50 0$75 0$100 

0$1,000 □Other$ __ _ 
Please mah your check paymle to: American C:Oosenuivc Union or� "ACU". 

ACU is • non�roi. , grutroot, org9niutl'on. Contrbialon• to � ACU ate not t.x-deduotiblu. Co!J>O�to contribution:, oro wo�rM. 

Not uhortzed °' printed al government or wpaytr ellpenso. 

00 NOT CVT OR SEPARATE. Ra'UnN THIS CHTIFU: FORM TOOAY.

1993 CONSERVATIVE AGENDA SURVEY 

Part I. Pleaso checlc off the three lssua which ar• 
moat lmporw,t to you In 1993 and beyond. 

_ Protecting the Social Security system
_ PteVenting new tax lncteases 
-v- Balancing the federal budget 
.---'L- Natlo(.laJ Health care 
� Congr�lonaJ refonn 
...L Ftndng a rure for AIDS 
_ !ming Abordon 
_ Maintaining a strong natlonaJ defense 
_ Family values like school prayer 
_ Getting tough on crime 
_ Endng drug abUse 
_ Maintaining the right to bear arms 
_ Preventing special privileges for homosexuals 
_ Preventing O.C. statehood 

Part II. Answer YES or NO to each oi the lonowing. 

1) Should Washlnoton. D.C. beootM the 51st state of
•New Columbia•?
-t-YES _ NO _ UND!CIOED 

2) Do you &upport natiouct.l h�ct.llh irn.urance (soclaltzed
• medcine)?

� YES _ NO UNDECIDED 

3) If you answered YES to quooUon number 2, would
you still support national health insurance if it involved
govommont controlled, rationed health care? 

-X- YES _ NO _ UNDECIDED 

4) The Democrats are calling for many new tax
increases. Which of the fono.,.;ng taxes would you
s��rt (if any)? New taxes on ...
4-1ncom1 x__ Social Security* Gasoline =z= lnherltanoee 

Retall sales _ None of the above 
{Villua A.ddod TM or VA r) 

6) Which of tho foaowing Congressional reform changes
should conservatives and Republicans fight for the
hardest?
__){_ Term Umits

Line Item Veto
=::8.: A Pay Raise repeal 
:K: Reduction of Cong.Pensions 
± An end to franking privileges

An end to all perks 
Othe, ___________ _ 

Survey continued on back • •. _,. 

f 

i 
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1993 CONSERVATIVE AGENDA SURVEY continued 
6) Should avowed homosexuals be anowed in the

military?
� YES _ NO _ UNDECIDED 

7) Do you favor abortion on demand?
_2( Y£S _ NO _ UNDECIDED 

8) In your opinion, Ymy did President Bush lose the
election to Bill Clinton? (You may choose more than
one answer.)
± Bush not conservative e...ough 

GOP Convention 

Bush too conservative 
__ Themeda 
_ Poor Bush campaign 
__ The economy 
_ Bush's broken Nno tax" pledge
_)l_ Clinton ran superior campaign
__ P.c>ple wanted .. ch•ngo• 
_Other _______ _ 

9) Should Republicans fight President Clinton and
liberals on Gn iS5ue t7f i"ue basis or openly declare
war against the Democrats in Washington?
_ Declare W

a

r
_ Fight one Issue at a time
_Undecided

10) Please write a brief comment on 'Mlat yoo
believe oonservatives and Republicans should
do to best combat Bill Ointon and the liberal
Democrats.

COMMENTS: 

DISBAND THE �PUBLICAN Pm!. IT rs 
TOULLY our OF TOUCH WI';H 'IBE HAJORITY 
m THIS cou:�:r, 

HELMS, H�&
L

q��
f 

':lALi<.EP.1 DOONAN, 
B t.raTON, COl TS 

1 
·,r�3Z?., �:•iP, 3ENXET'; ., 

ROiERTSGN, :AL'rJELL, NICKl...ES, Lo:'T
.,L __ _

ARHiY � BUCHJ.N.A::-J, St..'NUNU, i1UCJ.N, 

QU.41LEBARBOOR, NOVAK, KASIC!-! AND z·r:.?.1. 
OI'HEP. LUNATIC ';JHO SAYS !-'.E'S A �p:13:,zc;.:· 
INSTALL BARRY GOLDWA'7ER AS CH.A!:tHJ.:; CF 
TI-� HE'J P.ARTY • HE I S T:-:E CMLY REP\J'B:.!-;.:. 
THAT MJ.KES ANY SENSE AN!HOrtE. 
I F-JRG-01', BAn Tiffi i:,1':rtZ BV3E FJJ·:I.i.Y. 



The Medical Malpractice Crisis: Will No-Fault 
Cure The Disease? 

J. 1NTRODUCl10N

Problems surrounding medical professional liability have reached cr1Sts pro­
portion. 1 The frequency and severity of malpractice suits are increasing, result­
ing in extraordinary surges in insurance premiums. 1 Some physicians pay as 
much as $82,000 per year for malpractice insurance.s High premiums coupled 

1 The early 1970"s witnr.ssa:I the 6nt crisis in medical professional liability, which spawned a
detailed study of the problem by the federal government. Su DEP'T OF HEALrn, EDUCATION & 
WELFARE, MEDICAL MALl'RJ\CTICE: REPORT OF nlE SEO.ETA.RY'S CoMMISSION ON MEDICAL MIJ.. 
PRACTICE. DHEW Pub. Nos. (05) 73-88, 73-89 (1973) (hereinafter SEO.ETA.RY'S REPoRT]. The 
State of Hawaii also launched its own study of the malpractice problem at that rime. Su DEP'T 
OF REGlllATORY AGENOES, MEDICAL MALl'RJ\CTJCI:: ISSUES, DISCUSSIONS AND PROPOSA15 FOR 
CHANGE, STATE Of HAWAII (1976). 

Physicians uniformly feel they arc presently experiencing a second malpractice crisis. fut Ameri­
can Medical Association Special Task Force on Professional Liability and Insurance, PROFESSIONA!. 
LIABILITY IN THE 80's, Repom I, 2 & 3 (1984-85) (hereinafter AMA REPoRT); The Malpraaiu 
8/,m, nME, Feb. 24, 1986, at 60; Oma Of rnE ATTORNEY GENERAL. UNITED STATES DEPART­
MENT Of JUSTICE. REPORT Of TI-IE TORT PoUCY STUDY GROUP ON nlE CAUSES, EXTENT & PoUCY 
lMPUCATlONS OF THE CURRENT CRislS IN INSUJ.ANCI: AVAILABILITY AND MFORDABILITY (1986) 
(hereinafter TORT PoUCY WORKING GROUP); S#r,y, America, Yo11r lniuranct H,n Bun C4nulltd, 
TIME, Mar. 24, 1986, at 16-26 {hereinafter SoRRY AMERICA, YOUR INSURANCI: HAS BEEN 
CANCELLED). 

8111 Jtt Neubauer, M,di,al Malpraaiu LtgiJlation: utwJ Ba11d on a Pal.11 Prtmilt, 1985 TRIAL 
64 (1985); Blodgett, Malpraaiu CriJiJ?, 71 A.B.A. J. 18 (198�). The ABA also rejected the 
AMA· s contention that the increase in malpractice insurance rates is a crisis. "This committee 
believes that although there is a problem in the area of medical malpractice iraurance, the term 
'crisis' is an overstatement." Silas, Bitt" M,di,int, 72 A.B.A. J. 20 (1986). 

• AMA REPORT I, 111pra note I, at 6-15 . .. The St. Paul {Insurance) Companies, with 14.6% 
of the narional medical market, reported 5,870 claims in 1983-2,757 more than in 1979, an 
increase of 88.6%." Id. at I 0. In Hawaii, I� 5 malpractice da.ims were filed with the Medical 
Claims Conciliation Panel in 1985, compared tO 84 in I 980. J. MA.ROFIN. MEDICAL MAIJ'ltACTJCl:
IN THE STATE OF HAWAII, Dep't of Commerce and Consumer Main 14 (Jan. 1986). 

• AMA REPORT I, 111pra nOte I, at 8. Su a/Jo Blod_gm, 1upra note I, at 18, where premiums 
as high as $82,000 were quoted. Hawaii's annual malpractice insurance premium for an obscerri­
cian (SI million/S3 million, claims-made policy) was $42,783 in August, 1985. (Medical Insur-
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with the possibility of subjeccion to the ordeal of a lawsuit have caused some 
physicians to either abandon or restriet their praeticcs, particularly in high risk 
sp«ialcies such as obscerrics and neurosurgery.• As a result, some geographic 
areas have lose certain types of medical services.• 

The maJpraetice threat, many doaors believe, has conrribured to the erosion 
of the doaor-paticnt crust relationship, and to the practice of "defensive 

medicine:·• One estimate placed the cost of defensive medicine ar $1 '.5. l billion 
per ycar,7 a cost ultimately borne, co a large extent, by the consumer.Arc pa­
tients unrealistic in their cxpcaarions of medical cures, seeking legaJ redress
whenever results are less than perfect� ls physician carelessness largely responsi­
ble?' Or is this unhappy situation the result of che breakdown of the traditional 
tort sysrcm.?10 Whatever the reason, the situation is tragic when one considers

ance Exchange of California data on 6.le at the Hawaii Medical Associacion, Honolulu, Hawaii). 
' AMA REPORT I, sMP,,a no<e I, at 16-20. 
• ln Hawaii, obstcmc services on the island of Mololw were reccndy suspended bcausc of 

unalfordablc insunnct premiums. Ddivcries ase currendy being performed by a midwife insuffd 
under tht sratt hosp irafs liability pofjcy. Kona and the Kohala asca of the B;: 'sland o( Hawaii 
have one remaining obstnrician, down from four. Testimony by Scan Snodgrass, Prc$1dent, Hos• 
pita.I Assocwion of Hu..aii, bef0tt the House Judiciary Committee in Honolulu, Haw. (Feb. 26, 
1986). 

On the Hawaiian island of Molokai, pttg.nant women who want a doctor in attendance 
when they give binh 8y to neighbonng Oahu or Maui. � five Mololw doaon who 
once ddivcred b&bics have ,topped doing so bcausc malpraaice insurance wou'd cost 
them more than the total of any obstetrical f«s they could hope lO collca. 

Stmy, Aawir11, y,.,. l,u,,,a«, Has Bu# C,,tr,/kd, SMP,,11 no« I, ar 16. 
• Defensive medicine is the procedure of conduaing 1csts or trcument for legal, rather than 

medical ttaSOOS. Su gt,t,ral/y Neubauer, 111p,,11 no<t I. .. Forty pcrctnt of respond ing physicianJ 
laid they prescribed additional diagnostic resa and 27 .2% laid they provided additional aeat• 
ment procedures al a response ro tht increased rule of a professional liability action ... AMA
REPORT I, sMP,,a note I, at 16. BMI m Bcrnzweig, DEftNSIVE MEOICINE, in SECllETAJlY'S REPOltT 
app., s•p,,11 no<e I, at 40; C--lna1 the phtnomcooo exists cannoc be denied, but to say char all 
dtfeosivt medicine practices an: invariably hannful, or tha1 the thtta1 of malpraaict liri¢oo is 
rht only reason they occur, is much less supporu�. baJtd on the evidence at hand."). 

1 AMA Rfl>oRT I, s•p,,11 next I, at 16. By way of pcnpcaivt, the health � indusay ex­
pends some S400 billion annually. Ltvey, &110•-u•, Hu/Jh Cm?, 312 NEW ENG J Mm. 644 
(198)). 

• 'the promise of cxpcrtiJe must be kqx. Humanity has split the asom and wallccd on the 
moon. NO<hing less than a comparable performance in health � can be cons idered accq,cabk. 
Failure is no longer tolerated:· R. Poll.ACX. UJNICA1 AsP£CTS OF MALPtlACTICE 3 (1980). 

' s,, ,,,,,,,.11, H. JACOBS, TuE Snan Of MAlnACTICE. TuJS Boole MAY SAVE Youa LIFE 
(1978) (Dr. Jacobs places the blame squarely on the shoulders of ntgligen1 providers o{ health 
case.). 

ll O'Connell, No-F11Mlt ,,,,,,,,.,,r, For [JfjMritJ Ari,;,,, F ... M,dir11/ r,,,.,_,,,: A Prr,po,;1/ fw 
EJmiw u,:n-;1g1, 24 EMoav L J. 21 (1975); O'Conndl, It's Ti111, Pw No F11Mlt fw All JGw Of 
lnjMrits, 60 A.M.A. J. 1070 (1974); Havighum & Tancredi, M,dir11/ Adwrsity l11sMr11nr,-A 
N,-f,.,,/, A./p,,oarh T, Mtdiral M,,/p,,artiu ,,,,J Q,tality AssMrll#rt, ) I MD.MNX MEWOlllAl fUNo 
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unfair and unreasonable results. 11 Furthermore, they cite the tore system as che 
cause for the current widespread insurance liability crisis,11 of which medical 
professional liability is but one example. 

What should a solution co che malpractice problem ideally accomplish? Con­
sideration of che following four goals appears essential for any acceptable solu­
tion co rhe malpracrice problem: (l) just compensation for avoidable injuries; 
(2) deterrence of bad medical practice; (3) maintenance of insurance af.
fordability and reducrion of cransacrion coses; and (4) preservation of the doc­
cor-pacient trust relationship.

A. Jim Comp,,uation for Avoidable Injuries

Just compensation can be defined as compensation that is fair, reasonable, 
and prompt.a. Fairness requires char all cruJy injured patients be compensated. 
Compensation should be reasonably predictable for the patient and for the cal­
culation of insurance races, and it should be commensurate co the extent of loss. 
Economic losses, including Jost wages and medical expenses, can be reasonably 
calculated, and should dearly be compensable. Noneconomic losses or general
damages, on the ocher hand, are not as susceptible to simple calculacion.n Fre­
quently, the focus in litigation is co elicit the sympathy of the jury to generate 
high awards. st Punitive damages are meant co punish the tortfeasor and co 
decer furure wrongdoers from gross negligence and intentional torrs.n Such con­
duct is perhaps better deterred by licensing board sancrions, u which are more 

" �, '"fr" nore 10. 
u �, Ton PouCY WOl.KlNG GtOUP, '"fr" nO<C I; AMA REPOlT, IMpa noc:e I.
.. St,'"'"""' o·eonne11, '"P" noc:e 12; Havighursc, I•p• nO<C 12.
.. Professor o·eonnell seated:
{l]rarularing a noneconomic loss 5uch as pain inro dollars is an excremcly uncertain process
fraught wirh wge rransaaion costs. Highly emorional evidmce and argummts are ac a
premium as both sides rry co win rhe sympathies of che juron. Michael F. Colley, a
leading plaintiffs' lawyer, admits that 'juries vote based on their impressions, meir feelings,
their biases, and their prejudices, not the faas of the case. . . . · The result is ofren very
dissimilar award5 for very Jimilar injuries.

O"Connell, '"P" note 14, ac 899-90. 
" .. Nowhere in all of insurance does violation of the principle of indemnicy lead ro such

rampant waste u does payment for pain and suffering." O'Connell, 1•fra nocc 14, at 900. ··1n 
making arguments for pain and suffering awards, boch sides attemp< to win the jurors' sympa• 
thies wich highly emocional evidence. A blind plaintiff will receive cattful insuua.ion to come co 
coun with his seeing-eye dog and to dab ac his eya wich a handkerchief."' O"Connell, Offers Th•t 
c,,,,•, 8, lu/MSIII: F#f'r<IOJMr-, Of Pm.1111/ hjM'7 CJ,,i1111 By Dlftw11u' Pro.pt T,,u/n Of a,,;,. . 
"""' N,t E.t1t1nrir Lon11, 77 Nw. U.L Rtv. 589, 591 0982) [hereinafur, Off= Th111 c,,,,•, & 
Rl/1i11d). 

17 Punicive damages have nor been awarded for medical malpraaice in Hawaii. 
u In Hawaii, the Regu.laced Industries Complaints Office (RICO) investigates complaints
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experienced ac undemanding the complexities involved in a medical malpracti . F' all ccs�1c. m y, an effective syStcm muse compensate ics viaims efficiently and
• w1rhour prolonged delay.21 

. A .key inquicy is whecher rhe present fault-based tort system accurately dis­angu1.shes between injuries arising our of negligent care and chose char resul 
from judgmental errors or from unavoidable complications. Medical practice �
as much an art as ic is a science, and professional judgment is pervasive in rhe
clinical care of patients.30 To be sure, there are examples of substandard ca.re
�uch as failing c? diagnose a clinically apparent malignancy, or surgically remov­
�ng rhc wrong limb or organ. 31 In many instances, however, medical judgment
is an educated guess. Only in rerrospccc can chc decision be vindicated or ar­
racked. For example, a parienr with headaches may harbor a brain rumor bur
she is far more likely co be suffering from tension headaches or mig�c."
Should a �T scan'.' be performed to dcrecr the unlikely rumor, even rhough
such a rest 1s expensive and carries with ir a small risk of complications includ­
ing dearh?14 There is no established communirv "standard" for this din ·cal

. . H . . 
., I 

s1_ruauon. �hould the phys1aan forego rhc rest if rhc best clinical judgmeor 50 

dicrares, or 1s rhe docror better off ordering rhe test anyway co prorecr aga:n�� a

�gainsr d°:°ors and ocher professionals, and submiu their =ommcndacions 10 the Board of Med­
ical Exam1nm for aaion. HAW. REV. STAT. S 453·7.� (198�) . 

.. Su 111pr11 note 13 . 

. 
.. _"In the praaice of medicine, rhe physician employs a discipline which Sttks 10 utilize 

socnu6c m�hods and principles in the solurioo of its problems, bur it is one in which, in rhc 
end, borh soence and a" are wedded."" G. TuOP.N, R. ADAMS. E. BlAUNWA.1.D. K. lssaJiACHa & 
R. 

1�
. HAAIUSON'S PalNCPUS OF lNTERNAl MEOICNE I (8th ed. 1977). 

. 
A Jury recendy awai:d_ed s

.5
.2 milli� r� a patient whose nonnaJ non-ancerous kidney was

murakcnly removed, �umng hfe-long d1alys11 rrcarmcnr. T« M11/pr11aiu 81,m. 111pr11 note I, ar 
60

�/�r a compendium of cancer malpraaicc casa, Stt Annotation, 79 A.LR. 3o 915 (1977). 
About 8 ro 10 per ccnr of rhc headache patients Ken by the generalist arc suffering from

so�c type of vascula.r hcadach�. _Two pcrcenr of these headache patients have an organic cause for 
the,� headache and rhc remain10g 90 pcrccnr arc diagnosed as having muscle conr:ranion or 
tension headache." R. RAKEL. CoNN'S CUR.RENT THERAPY 732 (1985). 

11 '"CAT" stands for computcriud axial tomography, an advanced X·ltay technique which reconsuuns a r�ec-dimcnsional view of the body's organs. In 1986, a CAT scan of the brain cosr 
$427 at Hawau s Kuakini Medical Cenrer. 

� Adve� �eanions ro CAT scans average S%. Four deaths occurred in a survey of 302,083
pauenrs rettiving con�t media (used in CAT scam and other radiographi.c procedures). 
Shchad,, Co111rtm M1d111 Mwr1t Rl11aiov: °''""'""• Ru11rr111u, 1111d Dir1ril,111io11 P11tttnr 143 
RADIOLOGY 11 (1982). 

" H�dache is � extremely common duorder, and the excessive applicarion of expensive
an� highly technical laborarory procedures co the diagnosis and treatment of benign head
pain has � a substantial cause of unnecessary medical cosu. Set against this truism is
the fact char in some instances a rimdy CAT scan · rfi · 
informuioo . . . . 

• • . an gave .1 csaving 

J. WYNGAMDEN & L SMl'Tli. CEcu. TDmlooK OF MEOIONE 2060 ( 198S).
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malpractice suit in the event a tumor acrually is present? 
Unexpected complications from drug therapy is another area where rhe cur­

rent cort system docs not distinguish berwccn medical judgment and negligent 
conduce. For example, agranulocyrosis" is a known side-effecc of propylthi­
ouracil, a drug effective in rhc rreacment of an overacrive rhyroid.37 If rhe risk
of chis potentially lethal complication, which is less than 0.�%.38 was nor specif­
ically discussed with rhe patient, docs the patient have a cause of action? The 
doctrine of informed consentse requires rhe physician co inform the patient of
any proposed rreatmcnr, as well as alrernarives co and material risks associated 
wich the rreatmenr, before obtaining consent co rreat.40 However, physicians
commonly do nor discuss all remote risks wirh their patients, especially those
parienrs who may be unduly alarmed by rhe information. In Nishi 11. Hart­

well, 41 rhe Hawaii Supreme Court explicidy recognized chis exception co rhe 
informed consent docrrine, holding char a physician may withhold disclosure of
information regarding any untoward consequences of a treatment where full dis­
closure will be decrimcnral co the patient's coral care and best intcresr.41 Yer, ir
is unclear what constirutes a decriment co the oatient's best interest. 

Finally, suppose a parienr suffers a posr-ope.rative infeccion after bowel sur­
gery, subsequently dying from rhc complication. Such complications are known 
co occur in a small percentage of cases despite obscrvar,ce of rhc highest stan­
dard of care. 41 Still, the issue remains whether deviation from due care was

.. Agranulocyrosis iJ defined as "an acute disease characterized by marked leukopmia and
neurropeni.a [decrease of white blood cells] and with ulcerative lesions of 1hc chroar and ocher 

mucous membranes, of the gastrointestinal tract, and of rhe skin:· OouANo·s ILLUSTRATED MID­
ICAJ. DlcnONAllY 48 (196�). 

I? Hyperthyroidism is wually creared by propylrhiouracil, radioactive iodine, or surgery. E.
MAzzAFElll, ENOOO.JNOLOGY 144 (1980). 

.. Id. at 14�. 
., Generally, rhe informed coo.sent donrine requires rhc creating physician ro inform the pa·

ticn1 of the diagnosis and proposed crcarmcnt or diagnosric procedure, rhc altemarivcs available, 

and rhc marcrial risks associated with rhc procedure. Hawaii's informed consent smurc is codified 

in HAW. REV. STAT.§ 671·3(b) (1985). Su 11/Jo Note, Leyson v. Sreurm11.nn: u Thtrt P/11i11 ErFor
i11 Hllw11ii'1 D«tn111 of l11f,,,,,,,d C.1111,rf, 8 U. HAW. L REV 569 (1986). 

•• Does a complication rare of less than 0.5% consrirutc a .. material risk" and therefore re­
quired to be discussed wirh rhe patienr? Or is rhc risk coo remote? In Scort v. Wilson, 396

S.W.2d 532 (Tex. Gv. App. 1965), 11ff'd, 412 S.W.2d 299 (Tex. 1967), a 1% risk of hearing

loss required disclosure. q. Yeates v. Harms, 193 Kan. 320, 393 P.2d 982 (1964). 11ff'd i11 part.
rr11'd ;,, p11r1, 194 Kan. 69�. 401 P.2d 659 ( 1965) (cot1" ruled that a 1.)% chance of visual los 

was insufficient to require disclosure). 

u �2 Haw. 188, 473 P.2d I 16 (1970). ln NiJhi, a stroke occurred as a complication follow· 

ing an invasive x-ray procedure. TIie plainciff sued for medical malpraaice on 1hc grounds char he 

was noc informed of rhc risk. 

u Ii/. at 191. 473 P.2d ar 119. 

•• "The ma,oriry of wound infections att caused by only a rdativdy few surgical procedures; 
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responsible for the complication, an issue easily raised, but not as easily
resolved. 

'The present system of deferring to the community standard4
� does not always

work in pracrice. Experts define the standard differently depending on whether 

they are testifying for the plaintiff or the defendant. 411 In the meantime, a 

drawn-out malpractice daim with potential adverse publicity stigmatizes the 
physician irrespective of the final outcome of the claim. Perhaps that explains 
why less than one case in twenty ends up in coun. •• Fear of publicity and jury 
sympathy make out-of-coutt settJemencs the preferred solution. 

The ease of imputing bad medical results to negligent behavior is thercfo1t 
apparent, especially if hindsight is used unfairly to penalize competent decision­
making. This concern among physicians, however, may be exaggerated, because 

most claims are adjudicated in favor of the physician, either in pre-trial 
panels,41 or when litigated to verdia.0 

The problem is no less acute for the victim of rrue malpractice who does noc 

press her claim for compensation. This injured patient recovers nothing from 
the negligent wrongdoer. Many more cases of negligent medical care occur than 
are pursued for legal redress. 49 The present system ignores these victims with 

rhesc infections att likely to occur when operations att long or require atensive rcsccrion, or when 
conruninanon is unavoidable." HAA.11.ISON's PJUNOPLES Of li-nu.NAL MEOIONl 767 (1977). 

44 Plosso. & KilToN ON TOI.TS, apr, no« 19, S 32, ar 187. "The formula under which this 
usually is put 10 the jury is thar the doctor musr have and use the knowledge, skill and catt 
ordinarily poucsscd and emplo)-ed by members of the profession in good sw1dfog." Id.

•• Id. ar 188-89. Medical "cxpcm" widely adv� rheir anilabiliry in litigation ,oumals,
rmdcring obsolete the ucusation of a "conspiracy of silence" among doctors. A ream issue of thc 
ABA Journal contained no fcwet t.ban 13 scpame such ads. Su,,.,., 72 A.B.A. J. 94, 117, 119 
(1986). The apm is asked ro state, as a matter of reasonable medial probabtliry, whether thc 
standard of care has been breached. Expert testimony is ncccssary co sustain the plainnH' s case. 
Su Dcvi.nc v. Queen's Medial Ccnrcr, �9 Haw. �O. H4 P.2d 13H (1970); Phillips v. Queen's 
Medial Ccntet, I Haw. App. 17, 643 P.2d 36� (1980). 

•• ln 1984, only four malpracricc lawsuirs WCtC litigated in Hawaii couru. One hundred
rwcnry-wcc compbints WCtC filed with the Medial Claims Coooliacion Pand during tlw year. 
). MAllDnN, sr,pra nore 2, at 14, 18. 

" In Hawaii, of 4H daims heard by the Medical Oaims Conciliation Panel from 1979-84, 
respondcnrs were found liable in I 09 claims (24%). Id. at 17. The following 26 states have pre­
trial screening panels for medial malpnaicc claims: Alaska, Arizona, Arbnsas, Conn«tiaJt, 
Delaware, Florida, Hawaii, Idaho, Ulinois, Indiana, Kansas, Louisiana, Maine, Maryland. Massa­
cbuscm, Missoun, Montana, Nebraska, New Hampshire, New JetSCY, New Mexico, New York, 
Ohio, Pennsylvania., Virginia, and Wisconsin. Four Other stares, Nevada, North Dakota, Rhode 
Island, and Tennesstt, have rcpcaled their provisions for such screening panels. AMA R.EfoaT 2, 
111pra note I, at 20-21. 

•• Where cases end up in trial, defendant vetdicn generally outnumber plaintiff" vetdias by
more than 2 to I. "n% of phyiicians who go ro au.I in Cook County (Illinois} arc vindiared." 
AMA REl'OIIT I, s11pra note I, at 20. 

•• A 1974 California srudy suggested thu 0. 79% of all hospicalizcd patients suffet advmc

1987 / MEDICAL MALPRACTICE
249 

. claims Even those who recover muse bear the substantial costs of l.irigacion
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(Supp. 1984). 
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A LEGAL AND EcoNOWJC ANALYSIS (3d ed. 1986);
.. G � TKE COSTS OF Acoonrn.
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P051ler, I\ Thmy Of N,glig,nu, I J. LEGAL Sruo. 29 {1972}. St, ,,Lu, Schwun 
"�• Dttt=nrt, 298 NEW ENG.), MED. 1282 (1978). 
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., Dean Calabtts' fi . , �ro C5S<'d an aversion ro the currcnr scare of malpractice bw beau ...

� 
urccrly ro achieve whar arc ,rs only =iblc justiliouions: a )  to induce better m:ii� 

c, and b) ro compcruarc efficiently rhosc who sulf'cr sno- m-_J•c:al _,_ 
rrnccs .. H - "' cu, m....,._cur-

place �f
-
the

·
mal;;rs

esr� 
;;

bl1shmen1 of a compensaoon fund that would take the 

co admit that I f
ee su,r. 

d 
e an only get out of our mess by admining what is hard 

there isn :t h
� o crron an maloccunences wi.11 occur, that iu ro all bur rile grosscsr 

anyr mg we can do and !hat the bes d . 
those mosc scverly injur&... '

1 we OUl o 1s allcviarc chc suffering of 

Mtdirittt CJ/ Lllw· " Dt . o· I 

•• . . . 
. i,u t11,og11t, YALE ALUMNI MAG .. 13 (Feb 1986) 

Fems Tht E.Jh • or .1: • 
• • 

f 
. . rctn, m 7 :'!1tlllt11,.( R.,111f111io11, 312 NEW ENG J. MEO 801 ( 1985} Or 

cuumn underscores the prtvailing socinal . ha 
. . 

di ti I If 
view c I the mcdical profession cannot be mmcd 

sap nc tsc . Although 1hc ovcrwhdm nu· · f . . to 

arc noc should be identili& and d' . . mg �ry � ph�icuins arc competent, rile few who 

. 
· ,sc,plin&. Dr. Fcsnncm believes rha cd'cal di • I' 

tngJ should be held in public view ro dispel hs bou 
t m ' sap uwy m�­

mcmben should serve on srarc medial boards 
myr

lli 

• . t cover-�p, and thar oon·physician

ccss and 10 allay public anxiety. 
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.. Id. St, 111,o 111pr11 note 28. 
.. Feinstein, IMJ>t'II noce 62, at 802. 
.. Id. at 803. 
.. Physician fear of malpractice suitS bordm on _paranoia.-
Even the doctor who has never been su& is ever OOOSC:ious of the sword of Damocles 
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cases t11e covered by malpractice insurance and the cortfeasor incurs no direct

economic loss, there is nonetheless the matter of loss of self-esteem, adverse

publidry, loss of practice cime and income, guilt, depression and the threat of 

discipline by peers and licensure bodies.•? In a few instances, there is acrual

exposure of personal assets, as where there is no insurance coverage, where the 

damages sought exceed the coverage, or where punitive damages are involved.

Physician responses co increased professional liability risk rypically include ac­

tions that can be conscrued as providing better medical care, such as spending

more rime with their patients and making more timely referraJs to specialises."

On the ocher hand, there are factors chat deaaa from effeaive deterrence.

First, the insurance burden of substandard practice is evenly shared by all doc­

tors in a given specialty. Unlike auto insurance, there is usually no experience 

rating for medical professional liability insurance." The careful doccor derives

no financial rebate from her insurance carrier, che careless doaor pays no

surcharge. Second, the stigma that attaches to a malpractice suit is attenuated

by widespread physiciar belief that mosc malpractice claims are wicbout 

merit.10 Certain high-risk specialties such as obsceaics and orthopedics experi­

ence a disproportionate number of claims.11 Fun:hermore, "one in five physi­

cians now faces the prospect of a claim or suit today."11 Such overindusion may

explain the cynical atcicude of doaors coward the probative value of malpractice 

claims to escablish medical incompetence. At che same rime , many acu of mal-

hanging over his head .... "As II physician, I live in an aura of fear-fear of suit. Fear

cootribucc:s to hostiliry and rattly contribute$ to conscruaivc aaion . . , :· (lln my opin­

ion, malpractice litip.tion is no< the l,c$c incentive tO imptOVcmmt. I< places m&icinc in

an advc:naty pOllition, and hostilities 100 ofren result . . . . 

Sokol. Ti,, CMmttl Std/Ml Of Mulic11/ M,,/f>t'lllli<t u11r,tm•i1t, 10 AM J L & MEO 439. 440-41

(198)} (quoting SECJ.ETARY's REPokT, IM/rd DO(C I, at 20.) 

17 Signi6cam psychic crauma results from a malpraaice lawsuit. Scriow sympcoms include

clq,tt:ssion and suicide. Stt AMA RIPO&T I, '"F" no<e l ,  at 18-20; S. CHAIW & E KENNIDY,

QE:f'EN(),\NT. A PsYCHIATlllST ON TllAL FOil MEDICAL 11{,\I.J'I.ACTla (198)). "Any suit, even 

though frivolous, cosu the defendant money, time, rcpumion, and peace of mind. h's the faet 

that suit was chmucncd or brought, ruhcr man the jury's decision or the amount of the sen�

mcnr, that concerns us most," R. PoU.ACK. "'F" oocc 8, at XIII. 

16 St, 1•f>t'" noce 16. 
M Schwartz., IMJ>t'II nocc 58, at 1287; SEOFTAI.Y'S REPOkT IIIJ>t'II no<e I, a.r 42-44.

10 In Hawaii, maoy malpracucc cbims a.re wilhout merit. Ha�i's Medical Oaims Concilia­

tion Panel's (MCCP) found liabiliry io only 24% of 4B claims filed durins: 1979-84. J 

M/.1.DIDI, IIJ/Wd OOlC 2, It 17,
11 Id. at ,ii. 
n AMA REPOlT I, '"F" ooct I, at 10. ln 1985, \)� claims were 61& with the MCCP in

HaW&ii which has about 2,000 ph�icians. Typ ially, multiple dd'endMtS arc named 10 each

claim. J. MARDFIN, 1•J>t'• note 2, at 13· 16. These additional dd'cndantS indude consulting spc-

cialisa, nuDCS. and the hospiaus.
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feasance go unreported.71 Because filing of suits and their disposition rurn 00factors ocher than physician negligence, errors of both overindusion and under­indusion make malpractice claims a poor basis for professional discipline. 

One also needs co consider che adverse effects of ovcr-dccerrcnce. Defensivemedicine is one commonly riced cxample,74 practiced noc for proper mewc:a1reasons, buc rather for medico-legal "proccction. "71 Proponents of the pr�csystem conrend thac defensive medicine increases che quality of medical care.They assert char any test with the slightest utility should be carried out. llus
conclusion ignores patient cosc, adverse complications of testing, and the needfor proper medical judgment.79 

Aoomer undisputed byprodua of over-dccerrence is physician frusttarion..
Some retire early to escape the "malpraaice roulctte,"'71 while ochers swirch toless risky specialties or limit high-risk praaice.11 A typical example is chat of family praaitioncrs who give up obstetric deliveries because of oppressive m.aJ.
praaice insurance premiums.11 The loss co society may be substantial; in certain
locales, especially rural areas, the net result may be the coral loss of certain
medical services.'° Regttttably, the tort mechanism for controlling substandard
medical praaice has, instead, driven comperent and experienced doaors away
from geographic and medical specialty areas in need of their cxpercisc. 

" Mills, 111pr11 nocc 49. u Su 111pr11 nocc 6. " "A U.S. physician will onkr S:SOO worth ol tcsa that will give 98 pcrcem diagnostic ccr­tainry rather than $50 worth of tests that will yield 97 pcrcmt ccm.inry.'' Nnibauer, 111pr11 noteI, at 67. Some commencators � that the estimated $15.1 billion cosc of defensive medicine isgrowy cxagcratcd. $#,,,., .. Mills, l•fwa,,rio• PullSI, 6 J. UGAL MED. 255, 257 (1985). 8111 HIWc:runan, Somin, Pavlova & Lundberg, Wb] 0. Pb]Iiri11,u Ordw LIIHrt1l"'7 Tu11?, 243 J. A.M.A. 2080 (1980). ,. All tcsu carry a finite risk of an advmc dr«t. Proper medial d«isionnwcing ttquites thata test or maunau be o«lcttd when medially appropriate. Unfommaccly, cosr-benc6t anal)'$is and medico-legal considerations have ettp< into the definition ol appropriateness. S#t tt•w11llyAMA R.f:Jlol.T I, 18/rll note I, at 16; Levey, n,pr11 note 7. '" Thiny-th.rtt percent of docton thought about early mircment after being sued. AMA RE•
PO&T I, ntpr11 note I, at 20. A tteent survey of Hawaii's physicians found 190 have taken or arc considering caking early tttitcmcnt, or arc considering/have shifted praa:ice spccialry because ofmalpractice conccms. Haw. Med. Asso. Ncws.lcrter, Dec. 1985, at 2. •• Two hundred and seven physicians in Hawaii have limited or arc considering limiting highrisk practice. Haw. Med. Asso. Ncwiletter, Dec. 198�. at 2. ,. Family praaitioners on Molokai cccmdy stopped delivering babies because their malpracticeinsurance premiums rose from $14,000 to $22,537 per year. Hawaii Medial Association, Legis­luivr Roundup, Feb. 21, 1985 at 3. 

00 Mololc.ai, for example, no longer has medial obstetric seniccs. The high insurance cost hassimply forced family praa:itioocn to give up that part of chcir practice since then: arc only anaverage of 70 birt.bs per year on Mololca.i. A Honolulu obstetrician visits Molokai once a week,and many women arc Rying to Honolulu for their deliveries. id. 
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.f I AITordability and Rtduction of Transaction CoJIJ
c. Maintenance o, nsuranct 'JI' 

. blem should be affordable and should
AnY solution to the malpracuce p� mium dollar with minimal

th . . ed che bulk of the msurance pre rerurn to e m1ur 
cransa-aion costs: . liabili reached $ l.57 billion in 1983.81 

Premiums written for malpracoce � fr $817 million in 1975, a 
were $2.0 billion for chat year, surging om . $3-4 of each{.oSSCS • . ce ulcimatdy coses the pauent 

Oil. • crease u Malpracoce insuran . · d by1457<> Ul • ·ta1 d u The average insurance premium pat . office visit, and $5 per hosp, . ay. 'th $4 700 in 1976 ... The prenu-$8 40(}. chis compares w1 doecors in 1984 was • • . ch bs ccrician or a neurosurgeon are
b high risk provider su as an ° t uins paid y a bs . . for ex.ample face an average

h .. ,.:_ . Massachuscns o tccnoans, • . 350""rricularly s u,.,uug, . bill • also staggering. For its 
y-- . h' .. The reuuurance IS $5 l,�� bill t IS 

Y�: Ph sicians' Indemnity Plan is required to pay $2.25
phystoans, the �a�au Y_ ce with a $500,000 deductible ... 
million for $1 �illion_ �f rcinsu�m a problem of injuries, racher than _of 

The malpracnce ams seems . ·a scud .. one in 126 hospital adm1S-c:laimS-" According co a 1974 _Ca
ed
hforrub ed' y, legal s.--ialists co arise from

ed . . ·ury bcliev y m ico- r-- nl sions result in "! mJ . . lation from other daca suggcscs chat o y

medical negligence._ �cao.,-ocal �m" These results indicate chat the cost
one in ten of chcse modents led to __ _1_· th f claims 11 Therefore, che 

d al raaice far exc= e cost o . 
of injuries ue to m p . li . . 

ness or insurance company or lawyer

problem may n0t be paoenc ug1ous 

__ _I ti grceu. 
I> AMA lUP()aT I, Jll/rll nott I, at 7.
u id. at 8. 

NG REC. S 290-4 (1985). The bill was inrrodu�
u S.B. tn, 98th Cong., 2d Scss., tn CO . h Catt Protection Act of 1985. In Haww,

by ., __ , Inouye under the Heall . b Stan into Congi,:ss .,.,,..or 
. . of ncarl S IO per patient day. Tesumony Y 

malpractice com cranslatc into an i� f Ha .! before the House Judiaary Commtntt. in 

Snodg,ass. President, H01Pical }.ssoaaUon o wau, 

Honolulu, Haw. (Feb. 26, 1986). 60 .. TM M4/pr1«ti<t 811111, s�fr" noc� I, 
a
t 70% of Massachu.scta obstetricians arc planning to

.. Id. I\$ a result of csalaung premiums, __ ,_ F b 1986 at 3. Ha Med Ass. N�•cr, c . 
nd 

. 
ctt,n caking new p&tienu. .,_ . . . ,._.d f Hawaii's Physicians' l cmmty--r Sia Execuuvc V,ce ,...,., ent o .. oo Testimony of Norman usw, . Honolui Haw (Feb. 3, 1986) (Hawa11 s
Plan before the Senate Committee on Health, in. . u, . 

' nc1 . Plan ·uuu- some 350 phys,oans). Physicians' I cmruty •� 
., Da,uon, 111,r11 note 11, at 18. 
.. Id. at 19. Stt 11Jso Mills, s11pr11 note 49. d-�- A . .>'co-'-al "expert's" char.tc·. . a1-ys easy to cnne. mcu1 �& 

.11---l " What constitutes malpracocc ,s no<_ The mattity of cases of au,;is= maJpracucc may prove erroneous. ,.,. · ccriDtioo of a ina)occurmlCC as. --·•• or at trial. Stt s11pr11 notes 48 & 49. 
mal . -- d-:ded 0therwtSC by scrttru11g .-� practice -- �� 

.. Da,uon. 111/rll nott 11, at 24. 
" Id. at 25. • ld. at 29.
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Despite the high cost of malpraaice insurance, the present system retunu as• linJe as 28 cents of every premium dollar co the injured viaim. 11 The insurance carriers lament that underwriting medical liabiJjry insurance is unpredictable and unprofitable, and many have withdrawn from the market ... However, crit­ics of the insurance industry suggest that the rate hikes resulted not from higher 

claims, but from poor premium investment return because of low prevailing interest rates ... Although some of the evidence may support this view, they fail
to explain why many commercial carriers are getting out of the malpractice business, co be replaced by doaor-run nonprofit mutual companies, whose raceshave also risen dramatically."

Some defense and plaintiff attorneys reap handsome monetary rewards from
malpraaice cases. The defense bar charges by the hour, which may act as adisincentive to quick resolution of the dispute. Typically, malpractice suits are 

complex, requiring hundreds of hours of legal work.•7 The plaintiff's attorney
operates on the contingency fee snuaure, usually accepting a third of the 

ti Moore 5c O"CoMdl, Fwulosi11g MtdictJI M,./pr,.rtiu CltJims By Prompt T111d1r Of &011n,ir 

Loss, 44 LA L REV. 1267, 1270 (1984). ··11 is esrimaced 1ha1 the medical malpractice tort 
sys1em mums ac most only IWfflty-cighc cents on the premium dollar 10 injured pa1iencs, of 
which only 12.} cents reimburses the victim for pecuniary losses n0< compensated by ocher 
sources." Other estimates arc slighdy higher. Su Schwam, 111pr11 nore 58, a1 1282 (3 5 cents on 
che dollar); Danzon, '"P'°" noce 1 I, at 16 (40 cents on 1he dollar). 

N Hawaii, for example, oo longer has a commercial carrier co underwrite individual physician 
malpractice liability, Argonaut Insurance Companies withdrew their services from the medial 
community in 1984. Hawaii's medial professional liability needs are being provided by the 
Medial Insurance Exchange Of California (MlEQ and rhe Hawaii AJ.sociation Of Physicians Foe 
lnderMification (HAP!). Boch are docror-owned non·pro6r groups. Physicians ar the Smaub 
Clinic are still collcaivdy insured by a commercial carrier. 

" "What we att wimcssing is a manufactured crisis intended 10 bloat in.surer profits and 
reduce victims' rights."' Perlman, Do11'1 Co11/111t M, With TIN f,.w, 22 n.w. � ( 1986). ""By 
manufacruring a nwpraaice "crisis; the medical and insurance industries have obfuscared dlrir 

culpability for incrcascd costs and at the same time have succeeded in sming back medical 
consumer tort remedies." Neubauer, JIIP,-ll note I, at 68 

" The National Insurance Consumer Organization, among 0<hcrs, blames the insurance indus• 
ay for the liability crisis. lrs calculations purport co show that the indwuy"s 691\ rare of mum in 
198) wa.s too low, and that this 6gure could have been boosted to 13% by a mere 3% increue ,n 
premiums-hardly a jUJcification for its widespread policy cancella1ions and mammoth price in· 
creases. Testimony by Robert Hunter, President, Nacional Insurance Consumer Organi:i:arion, 
before the Hawaii Seate kgislarure, in Honolulu, Haw. (Feb. 19, 1986). 

Hawaii" s imcmiscs paid $ I 041 in annual premiums in 1975; this figure increased by 469% to 
reach $}924 in 198�. Comparable figures for an obstcuician arc $4498 and $42,783 resp«· 
tively, a 8� 191\ incre&Je. Most of Hawaii"s physicians att insured by a non-profit doctor-owned 
mutual company, 1he Medical Insurance Ex.change of California (MIEO, there being no commer­
cial carrier underwritins malpractice iruurance foe private practitioners. Su s11pr11 note 94. 

" At $100-S 150 per hour, defense anomcys· bills rypicalJy run in 1he 1ens of thousands per 
malpraC"lice cue. The coses cuily double or triple if the case goes to trial. 
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d" Both defense and plaintiff's attorneys are required to use expert medi�
awat · blish the standard of care alleged to have been breached. �• · nesses to esca h · · ' ou wit ·-'- pos1·ng viewpoints regarding the defendant-p ys1oan s
Th experts ..use op ese d handsomely remunerated for their efforcs. In many cases, sev-
conduet, an are 

1 d b each P""" Their individual bills run in the
ral pem are emp oye Y -·, · . li 

e 
ex d f d liars adding subsrancially to the cost of medical neg gence 

chousan s o o · 100 litigauon. 

D. Pmervation of the Doctor-Patient Trust Relation1hip

I . ell established that the patient must crust her doctor for maximumt is :c benefit.101 An adversarial relationship between a doaor -�d her pa­
t�erai:�nimical to the healing process. Murual crust is needed �o e�ot an ac�­
uent ed" cal runory and to perform a proper physical exammau�n. Medical
race. m, I • d treatment has to be freely given and accepted m an atmo­
adv1ce 1or testing an . , · ison the rela-,. fidence Suspicion hesitancy, or conironranon can po sphere ..,. con · • 

· h · irreversibly. IOI 
· f h uons ip . f h d . healing powers comes from the fauh o t e A significant part O t e oaor s . • gra1 f h r. h Her powet to reassure and convince IS an inte part o . e 

paaent s _e treats. . ios Suspicion descroys this doaor-patient relanon­
therapeunc armamencar1um. 

tans·. d . 'onn her patient of diagnostic and treatment p 'hip The oaor must mi, . "fied . s . ·. bodied · 
the doarine of informed consent, and IS cow 10 manythis 1s em 10 

. . vail the anomey gm nothing for her elforu. Part of the justi.fi· 
" If the plainnlf" docs DOI pre • . , . 

1r these losses. Su g111trtJIIJ Com· 
. . "ff' la er's large conungency ,ces IS co onset .. 

cauon for the plaina s wy . ., Co 1 /,- 11 TIN PrrKriptio11 C,,ri11g TIH CriJIJ Or 
d. I M lh 1;c, Alld Co111111g11,ry 1·11 11 ro · . . ,.._ mcn1, M, "" . 

"r""' 
L REV 623 ( 1985); Reames, Co111;11g111ry Ftts: V,mm VI' 

Killi11g TIN p,.,,,,,,?, \9 �Y- L
A .

. 
Tufi Nil? 62 OIL[•}KENT L REV. 271 (1985). 

Co111rib111i11g C,,i,JI
. 
Of M�d""J M11lpr11r11u 

co =lish � eustomary scandard of care, cxcep< in 
" An expert w1cncss � us�y needed 

5c KllTON ON TOlTS, IIIP,-ll note 19, s 39. at
cases where res ipsa loqu,tur IS invoked. PlOSSEJ._ 

.J . lyu v Shinn 40 Haw. 198 ( 1953);.. this roposition was enunciatco in • • 
256-57. In Ha�au, P 

w 77 412 p_2d 669 (1966); Winter v. Scherman, 57
Cozine v. Hawau Caramaran Ltd., 49 Ha . • 

Haw. 279, �H P.2d 1137 0976>-
. L-- $!50-$300 per hour for rime ex· _J•-• ·r;nessa ryp1cally charge � ... ,.,.. . . 

'" Expert mco1 ..... w1 
..._ discussions and testifying ar dcposmons 

pended in reviewing records, cnvel, rc:scaru., attorney • 

and • Hondy 1111,r,. nO<C 15. . h .a. · ,n eoutt. • r 
and confidence on the part of the paucnt, I e .,.,ecnve-

,01 ··1n the amcncc of a sense of aust ., IONE. . . . . bed .. HAlllSON"S PllNOl'US Of INTnNAL ,.,ED 
ncss of therapeutic measures IS dinurus . 

,,,pr,. note 30, at 6. . . . ·ng1y evident in docror•paticnc cncounrcrs ... An a1• 
111 Unfommactly, advcnanncss 

_u ,ncreasand h
1 

.J•ca1 profession is symptomatic of the changing
f dismm betwttn the laity t e mcot 

mosphcrc O • f oda . ....,.;..., .. R. Pot.U.CK. S#prll llOIC 8, II 3. 
. d and cx.-...r,ons O I y s -·-·,. a. amru cs .---

. con6d . he physician reassurance alone sumces 
,.. .. 

. ccs when there lS ence ,n t • 
6 In man� ,nscan .: 

• Pl!NOl'US Of INTnNAL MEDIONE, l#frll note 30. al . 
and is all that IS needed. H.,.lllSON S 
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. . . 

e11rew I Vol. 9•2'AI)ur1sdi · 104 • ., cttons. The doctor sh uld k · 0 see the p · · d ' �aon, and assuage the patient's fears io1 Wh�1enr s un ersranding and COoJ>er �t? p�rienr and doctor are usually iden ·ca1 
.e the treacmenr goals sought �clinical Judgment in decisionmaking. An ;�� the docc�r muse. be allowed herously guard agajnst the erosion of ch· . . . malpracttce solunon should ieaJ 

tial for the effective d Li f ,� tmpliac cruse relationship which . • e very o medical care 1oe 1S CSsen-11.i� threat of litigation adverse! affects 

. . . . . Physaaans may feel hun d L 
y phys1aan sausfamon in their le.Th . an uetrayed when th b' Wor eu attitudes may change d ey are su Jeered to a law suit 107aeasingly distant from th .' an . some,A�ay become less involved with and ·. e1r pauents - p £ S in-who has studied the emotional effects

. 
of m

ro esso� ara Ch�les, a psychiatristhas concluded that "for h . . alpramce compJamts on doer tot· • . many P ys1c1ans one of h ors, tlon m their work-the feeli h ' t e greatest sources of saris£ �=--.J b ·  h ng t at they are helping peo I h L.. 
ac-"= Y t e present dimate."llo Pe-- as ueen compro-The adversarial nature of th . patient disputes Because . e tore s!stem IS not well-suited to settling doer · 

It may be imnn« 'bl al 
or-cercajn instances rhe phy . . ,..�1 e to ev uace and assess fauJ .. ' s1aan commonly . h t in sight, unjuscifu.bly ex·nn,-, d perceives erself as a victim of hind ,,_,..,., ro a verse ubli · 111 . • • to anger and disappointment over wha; City. . Inmal �epr�sion gives waygreed. 111 A doctor's attitude towards an

;: perce1v� as pauenr angracirude andpporc wuh subsequent patients ma 
IH 

ySu I11pr,,, narcs 39-42 d 100 St an accompanying rcxr,.. 1 III/Jr4 nore 103. 
Ocpcrsonalizacion o( treacmenr is rappon. properly blamed for much of the Jos.s of d . Th• octor-pancnr,s devdopmenr is in .... w due co ch �--� r-• e lOCreased s .:.,· · ��-= amounr of rime s"'"nr n,· h . pcc...,izauon of medicine and rh• d 

l . r· -n par1encs. H . ' e-r meam being less grewy You 
. . . ow should rh,s alfecr your rrcarmenr)· · must make h pauenr. Many physicians roday simply ov I d 

sure t ac you allor enough rime ro each secs forty pacienrs a day• I know he is b 
er 

; rhemselvcs. Jf a physician rells me char he W
;�TON, MA1.PRAcncr: A TI.IAL LAWYER' 

ree ing a pocenriaJ malpraaice suit. 
Clwlcs, Why Art Doer So U. 

S ADVICE FOR i>HYSICL\NS 47 (1977) 1986). ors 'Pml, Mm. MAl.P!tAcncr f>REVENTioN 10 (Jul ;• , .. Id. 
y nug.,

'" St1 S. CHMu:s & E 110 St . l<ENNmv, I11pr11 nore 671 111pr,,, nore ,07 ,11 "Ir may be hard co. 
beli bu H f, eve, r we are a fi · b ed e eds nude on rhe comer of rhe M . S r,g

. 
ren profession. The doctor feds pur I,

.�� 20 (quoting Dr. George Norchu;; 
tteer of life ... ," S£OtETAJtY's REPOn, I11pr11u:;:One sru.dy noted; 

More rhan one-third {of I �4 phys . 
suucs . 

f 
•cwu surveyed} ad . ed f, r�ve � a possible major depressive disord 

mm 
. co our or five symprornsa physical illness. . . . . Ir iJ rh Ii . . er after the sun and 8% nor.ed the 

=·- ffuJ e nganon process . If . --, o . . . . People have ro realize rhar . irse that is agonizing and srrcss-repcrcussions.. suing your doctor is nor an evenc rh h AM.A ac as no REPORT I, 111pr11 nore I, ar 20.
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suffer from such an unhappy encounter. This erosion of the doctor-patient trust
relationship extends to those physicians not directly involved in litigation. Doc­
cors, in general, are increasingly adopting a defensive posture cowards their pa­tients out of misplaced or exaggerated fear. 113 Irrespective of whether such be­
havior is justi.6ed, the fact remains that the present fault-based tort system
threatens destruction of the traditional doctor-patient relationship.

Ill. TORT REFORMS: W1u THEY WORK? 

Under the present tort system, the injured are compensated randomly and
unfairly, prompting some commentators to characterize it as a "lottery. "114 

Moreover, the lack of affordable medical malpractice insurance has reached crisis
proportions.1u The American Medical Association has taken the lead in a "cru­
sade" for tort reform ro correct the perceived inequities of the system, 118 and 
many states are currently considering the adoption of these reform proposals.117 

Recently, the Tort Policy 
Working Group established by the U.S . .'.ttomey

General has released its findings in strong support of tort reform. 118 It con­duded that "while there are a number of factors underlying the insurance avail­
abiliry /affordabiliry crisis, tort law is a major cause ... . "11' The Group rec­
ommended eight reforms that should significantly alleviate the crisis. no 

This section analyzes the fajmess and effectiveness of some of the more "pop·
ular" tort reforms. A measure of relief will probably result from these reforms,
because they serve to restrict the size of the damage awards. These reforms,
however, fail co address the fundamentally unjust manner in which victims of
medical injuries are compensated. Restricting reforms only to medical torts mayalso be unjustified. The American Bar Association's Committee on Medical Pro­
fessional Liability recently announced its opposition co tort reform, believing
chat "changing tort law rules and procedures co give special status co any spe-

JU Doctors "now have a new service co identify sue-happy plaintiffs. le is Physicians Alert 
.. originally conceived by a lawyer . . . . The service enables doaors co lt"a.rn if a potenrial

parienr has a history as a plaintiff in core litigation." Blodgerc, 111�11 nore I, ar 19."' Su Moore & O'Connell, Ill/Jr" note 93, ar 1269. 
111 AMA REPORT I, 111p11 n0<e I. 
111 AM.A REPORT 2, Jllp4 n0<e I. 
117 Hawaii is no exception. No fewer than 117 corr reform bills were introduced co rhe I 986 

Hawaii Lcgislarure, which went into Special Session 10 deal wirh rhe core reform issue. See infr11
nore 16 I. 

Ill TORT PouCY WORKING GROUP, III/Jr4 n0<e J. 
11• Id. at �-

..

110 Id. ac 4. The eight reforms chat were recommended were: ( I) retain rhe fault-based Stan· 

dard, (2) base causation on credible evidence, (3) eliminare joint and several liabiliry, (4) limir
non-economic damages, (�) provide for periodic payments, (6) reduce payments from collateral 
sources, (7) limir concingency fees, and (8) encourage alremarivc dispure resolurion. 
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cific professional group or groups uld be bo h · wo t mappropnate and 
I , UQjUStified, "lll 

A. Caps on Noneconomic Loms

_
This pro� limits the amount recoverable for noneconomic losses such as

pain an� su�enng: but allows for full recovery of economic damages. In 1975,
the Caltfomi� legislature enacted a $250,000 cap on noneconomic loss; this 
statut� has with�tood constitutional challenge. 111 The rationale behind this pro­
posal lS to provide some predictability co the amount of damages chat can be 
awarded. �oneconomic damages arc difficult co quantify, and jury sympathy
may resul� •� unrealistically high payments. 111 A 1977 study by the American

�ar
. �

uon opposed limiting economic losses, but was neutral regarding
limmng nonecono_�c damages.11' In contrast, the Tore Policy Working Group
recommends rcsmmng noneconomic losses co S l00,000.111 Recent data indi­
cate that chis measure h

:i-5 
been suc�essful in reducing skyrocketing damage

awards. A Rand Corporauon study esumated that California's noneconomic loss 

cap reduc,.,.i claim severity by 19% within rwo ycars. 1H 

The plaintiffs' bar, however, opposes limiting economic damages. They ar­
gue, c�r��y, that such limits unfairly discriminate against the victim with
severe_ tnJuri� such as the quadriplegic. In the final analysis, it seems a matter
of social policy whether pain and suffering is compensable and to what extent. 
It should also be noted that in the worker's compensation scheme, marked 

Ill Silas , 111F4 00<c I. lne ABA's recommendations on m�ical professional li.abilicy wereadopc� by ics Hou� of Delegates oo Fm. 11, 1986. S11 American Bar �iarion, Sp«ialComm,tttt On M�acal Professional l.iabilicy, Rcpott ro the Howr of n.i.....ccs "S' f th· • bdi 
-&• . unp y put,is comnu�� eves char the m�ical profession, in 1ttking changcs in the con law system, has shown a willingness co rrade away the rights of individuals in the hope of casing a pacciv�burden oo icsdf." Id. at 43-44. 

Ill F . p � v. mnancntc Medical Group, 38 Cal 3d 137, 695 P.2d 665, 211 Cal. Rpcr. 368,rtrt. d111ud, 106 S. Ct. 214 (1985) (provisions of Medical 1n1·ury Co,n .......... .-on R-r £ hich limi . r··-' corm na w _ _ 1 noneconomic damages in medical malpractice cases ro $250,000 and which modjfieduadmonal collaretal source ruk in litigation are noc unconstirutional); Roa v. Lodi M�icalGroup, _37 Cal. 3d 920, 695 P.2d 164, 211 Gil. Rpu. 77 (1985) (staruce on rauiaion of'-tt�::'cy � fees held noc uncoosirutiooal u denial o( due process or violarion of equal proccaion).0 �nneU, "'F" noce 14. "Jurors will award subswuially less for,. 5Criously iniur� l,,.ck
� �er tnJury they cannoc Stt, dun for a more visually striking injucy such as exccrisive scar­nng. Id. '-t 900. 

114 AMEJUCAN BAil Assocu.noN. UGAL TOPICS RD.AffilG To MWICAL MAl.nACTICE, submit­� to U.S. Ocpanment o( Health, Educacion and Welfare, Jan. 1977, ar iv (hcrcwfrer ABASnJDY), 
... TORT PouCY WORKING GROUP,'"""" noce I at LL "9 ••• . ,.. • uu-u . 

A,, Ovtrvittv Of TIN Fint Fiw Pngr11"' Y,11�1, INST. FOR CJv. JUST .. RAND ColP., Apr.1980-Mar, 1985, at 45 (hereinafter RAND SruoY).
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restriction of noneconomic payments exists without evoking widespread com·

f 
r. • 111 plaints o un,ai.mess. 

B. Abrogation of Joint and St11era/ Liability

Under the doctrine of joint and several liability, every defendant who is dc­

rmined to be a legal cause of plaintiff's injury may be held responsible for the
cc 

be . .  ed entire damage award in the event that other defendants cannot 1010 _or are

unable to pay for their proporcionatc share of fault. is• Opponents of this rule

argue that it is unfair for a defendant to pay more than a proportionate share of

the damages. They assert that the rule encourages the plaintiff to seek a "deep

pocket" defendant irrespecrive of how minimal that defenda nt's liability may

be. Jst

Supporters of the joint and several liability doctrine contend that �t is fairer

for the tortfeasor co fully compensate the innocent victim irrespecuve of the

degree of fault than for the vicrim to be undercompe:-"'ted. i:,o They funher

emphasize that the minimally negligent tortfeasor is no less a but-for cause of

the injury, and therefore the victim should be entitled to full compcnsation.m

The American Medical Association is silent on the issue of joint and several

liability. m The Tort Policy Working Group, on the other hand, has recom­

mended the doctrine's abrogation, except in the limited circumsrancc where the

plaintiff can demonstrate that the defendants have actually acted in con�en_ to

cause plaintiff's injury. 111 Because of the inequities involved in the apphcanon

1tt W«ker's compensation benefits are awarded in acc«dance with p�ignated sch�ulcs­

The arnouncs allow� arc considerably lcss rhan mditional ton rccoverics. Hawaii's workers com­

pensation lawi arc codi6� at HAW. REV. STAT. ch. 386 (1976). 
,u St, Proaa,joi,,, TK1111•d Stwr11J Li11hiJiry, 25 CAL L REV. 413 (1937). Su ,.1,, Kendro,

Tht 196 Lllw, 44 HAW, MED. AssO. ). 248 (1985). . 
an ln m�ical malpraaice, the dttp pockcr is invariably the hospital, which explains "".hy

Hawaii hospitals have recently ttqui� physicians to carry li.abilicy insurance before granung

hospital m�ical staff privilegcs. 
, .. St, American Mocorcyde Asso. v. Superioc Coutt, 20 Cal. 3d )89, HS P.2d 899, 146

Cal. Rptr. 182 (1978). The tcnn "the I% law" has been wed to describe this phenomenon.

Kendro, '"F" note 128. Prt-viously, in Hawaii, a I% liable c<>-<lefcndant could have been rcspon·

sible (« the entire damage award. indeed, even if the plaintiff was 50% liable, the 1% co­
de(endant was liable for the remaining 50% under Hawaii con law of comparative negligence.
Only if the agggregate negligence of all dcfmdancs (ell below 50% was rhcrc no liabiliry. HAW.

REV. STAT. S 663•3 l (1976). Sec i,tfr11 text accompanying 00<e 166 f« Hawaii's recently enact� 

law on joint and several liabilicy. 
111 St, Comment, libroi111io11 of Joi,tl ,.,,d Stwr11/ J.1111,i/iry: Sbo11/d Millo11ri 8t Ntxt ;,, Li111?,

52 UMKC L REV. 72 (1983) . 
'" AMA REPOlT 3, ,,,,,_,. note I. 
111 Tou PouCY WOI.XING G1.ou,. '"F" noce I, at 65. 8111 set AMDJCAN Cou.£GE OF Tl.JAL

LAWYERS, REPORT Of THE TASK fOllCE ON l.mGATION issuES 18 (1986). 
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of joint and several liabili r . . . iu . ty, a im1rauon on the common Jaw d . . , • pnate. 
. 

This would confer predictability and stabili h 
ocmne ts �ppro-

surahce mdustry, which in turn should l d 
ty o� t e malpractice in­

spiral. 1ae ea to moderanon of the premium 

C. Abolition of the Collateral S011m R11lt 
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bol. . · 1orn1a the Rand Corpo · . a mon of this rule reduced d b' 
ratton esnmated that awar s y as much as 50%. 141 

D. Regulation of Attornty Contingency Ftei 

The proposal to regulate arrorne fees d . . 
struaure, bur rather seeks to ed 

y �. 
not elimmare the contingency fee r uce, on a slidmg scale basis, the amounts arror-

... TORT Poucv w IH Sec .. r. 
ORKING GROUP, 111pr11 nocc I, ac 65. 1n,r11 ccxc accompanying nocc 166 /j h and several liabiJicy in Hawai,· 

or c e rccenc amendmenc ro the application of ,o· inr
IH 

. • 
Hclfend v. Southern California Ra id . . 

Rpcr. 173 0970). 
p Tranm D1Sc., 2 Cal. 3d I, 465 P.2d 61, 84 Cal."' "Th· IS procedure amounrs co coining m , .• O'Co ,., TORT Poucv WORKING GROU 

oncy. nne!l, i11pr11 nore 14, at 901.111 O"Co c!l O 
P, J1tpr11 nocc I, ac 71. 

"" Su,'.: • '/ff", Th111 Cll111101 & lu/11ud, 111pr11 nocc 26 ac 593 
,.. 

11r-" notes 138 & 139. • ·
RAND Sruoy, i11pr11 note 126. 
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neys would collect. HI This reform will return to the victim a larger portion of 
the damage award or reduce the actual roral amount awarded. 

The plaintiffs' bar argues that such regulation is unwarranted and intrusive , 
and deprives the poor man of his "key ro the counhouse." They assen that 
removal of the contingency system is ill-advised, as it robs the poor of litigating 
a meritorious daim.141 Furthermore, the plaintiffs' bar contends that reguJarioo 
of contingency fees may make it unprofitable to sue, and therefore, jeopardizes 
rhe vicrim"s chances of selecting and obtaining competent counsel.144 

Is it reasonable for a plaintiff's attorney co regularly take a third or more of 
the victim's award as payment? If so, a $3 million award for a claimant wrong­
fully injured would net the lawye.r $1 million in fees. 1411 Under the present 
system, a jury that ignores che contingency fee system may inadequately com­
pensate the injured victim. In most situations, the attorney's share is used by 
the jury to escalate the compensation amount. The inefficiency caused by the 
present system indicates char some regulation of contingency fees is required to 
currail such windfall profits. 

E. Othtr Tort Re/ormJ

Ocher reform proposals include : ( 1) mandatory scrucrured payments in which 
periodic rather than lump-sum payments are made; (2) penalties for the filing 
of frivolous suits; (3) modified statutes of limicacioos, reducing the rime interval 
during which suit can be brought for injuries co infants and minors; (4) sttiaer 
standards for expert wimesses; and (5) affidavits of non-involvment where the 

physician can file an affidavit denying involvement, and the plaintiff must pre­
sent evidence ar a hearing that establishes a reasonable basis for instituting an 
action against the individual docror. He One additional proposal, already in 

"1 Stt AMA REPORT 3, 111pr11 note I, ac 13; TORT PouCY WORXJNG GROUP, 111pr11 nocc I, ac 
72. The following sliding scale conringency fee schedule was recommended by rhc Ton Policy 
Working Group: 25% for the first $100,000, 20% for rhe next S 100,000, 15% £or the next 
S 100,000, and 10% for the remainder. Thu.s, for an award of $1,000,000, plaintiff's anomey 
would receive S 130,000 rather than $333,333, assuming a one-third contingency fee . 

10 Perlman, 111pr11 noce 95, ac 5. The author debunks rhc myth chat the contingency fee
beings more non-meritoriow suits into coumooms and gives deserving plaintiffs less and lawycn 
more. 

"• Schwarn, 111pr11 nocc 58, at 1288. 
"' The Ton Policy Working Group believes chat as che average plaintiffs verdiet has in­

creased in recent years, such high com:ingency percentages become difficulr co justify. "Increas­
ingly, rhcrc arc indications of enraorduwy abuses whttc anomcys receive fees in the hundreds of
thousands of dollan for limited work.'" TORT PouCY WOR.KING GROUP, 111pr11 note I, at 72. 

"• The AMA REPORT notes: 
Noc infrequently, plaincift"s name cvccyone remotely connected with the defendant's a!lcg­
cdly negligent acacment when filing a lawsuit .. . .  To elimiruue dw situation, any de-
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place in many scaces, is the mandatory pre-trial screening panel. 141 The objec­
tive of such a panel is co weed out ac an early scage nonmericorious, frivolous or 
nuisance suits. Some of these panels have been found unconsrirucional. 141 Al­
though the panels are generally popular among physicians, ac lease in Hawaii, 10
critics contend chat they merely prolong the licigarion process, increasing costs 
without substantial corresponding benefit. 160

F. California's Muiical lnj11ry umpnuation Rtform kl

Many of the above reforms were passed by the California legislarure in 1975 
under the Medical Injury Compensation Reform Aa (MICRA). m MICR.A 
limits noneconomic recovery in medical negligence cases to $250,000 and per­
mits juries to be informed of collateral source payments. Attorney fees are 
placed on a sliding scale so that only a 10% contingency fee for awards over 
$200,000 is allowed. The California Supreme Court has recently ruled that 
these reforms are constitutional since they are rationally related to the legitimate 
legislative goal of reducing medical costs. 111

The effect of MICRA is signi6cant. California hospitals are due for a rebate 

fendam should be able co file an affidavit denying involvement in the allegedly negligent 
care. A hearing would be hdd shoniy afcer the affidavit is filed, during which the plaintifr 
must present evidence that esrablishes a reasooable buis f« the ddendam being named. 

AMA RuolT I, 111pr11 nocc I, ac 14. 
141 For the Jtates which have such settening panels, see AMA REPOaT, 111pr11 nocc I. Su 11lso 

HAW. Riv. STAT. S 671-)(b) (Supp. 1984). 
141 Su l'"""l/1 Nocc, Mtdi<11/ Mlllpr11t1ir, Stn,111111 P11111/s: A j11d1tilll E1111/11111io11 Of Thti,

Pr11ttir11/ E/f«1, 42 U. Pm' L REV. 939 (1981). In Manos v. Thompson. 491 Pa. 38�, 421 
A.2d 190 ( 1980), the Pennsylvania Supreme Court found an incfficiendy run pand 10 be an
undue burden upon the right tO a jwy uiaL

141 Nincty-thrtt percent of doctors polled in Hawaii fd1 that a mandatory pre-suit hearing
,ns helpful in resolving malpraaicc complaints. J. MMDF!N, 111pr11 note 2, ac 33. 

, .. Hawaii's pand lindinp are non-binding and inadmissible ac uiaL The stal\lte allows up 10 
18 months for a hearing, and suic can only be filed af1cr a pand decision has been rendcm:I. 
HAW. REV STAT.S671•11-16 (1976). 

111 MICRA was the mosc comprehensive �vc paclc:age maaed int0 law during me 19n 
malpraaia auis. Medial ln1wy Compensation Reform Aa of 19n, Cal. A.B. UOC, 1975-76 
2d Ex. Scss., ch. 1,2 Cal Stat. 3949 (19n). Modination o( the collaccnl source rule is codi6cd
under CA1. av. CODE§ 3333.1 (West Supp. 1986), and noneconomic cap unda CA1. av. CODE

S 3333.2 (West Supp. 1986). Periodic payments arc codified under CA1. CODE av. PRO. S 667.7
(Wcsc 1980), and attorney contingency fees undu CA1. Bus. & Pl.OF. CODE 6146 (Wcsc Supp.
1986). The joint t0rtfcasor rule was DOt modified under MICRA. However, California v0tus 
tteendy approved Propositioo 51, a ba1loc initiative mac dimiiwcs "d«p pocket" awards for 
ooneconomic damages. Am. Med. News, June 13, 1986, at I. 

••• Fein v. Permanence Medial Group, 38 Cal. 3d 137,695 P.2d 665, 211 Cal. Rpcr. 368, 
cm. dt11itd, 106 S. u. 214 (1985); Roa v. Lodi Medial Group, 37 Cal 3d 920, 69) P.2d 164,
211 Cal. Rpu. 77 (198)).
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by requiring payment our of the amounc of judgment or secdemenc co che valid
, • lienl\older, less reasonable licigacion coses incurred by che claimant. Thus, the

new law prevents double dipping, 181 bur ic does nor reduce che cocaJ amount of
damages.
3. Joint and S111,ral Liahility:1 .. This legal doccrine is preserved for the recov­
ery of economic damages. However, a defendant muse be ac lease 25% negligent
co be jointly liable for noneconomic losses. Certain rypes of corn are specifically
exempted under chis new law.117 The exclusion of strict liabiliry and products
liabiliry cores results in the continued exposure of the nonnegligenr physician co
joint and several liabiliry for damages resulting from iatrogenic reactions co
drugs, vaccines and medical devices. 111 

4. Limitation of Noneconomic Loss:1 .. The new law limits pain and sulfering
awards co $375,000. Pain and sulfering is denned as .. aaual physical pain and
sulfering chat is the proximace result of a physical injury sustained by a per-

.. no Th . h son. ere 1s, owever, no cap imposed on ocher forms of noneconomic
damages �uch as "mencaJ anguish, disfigurement, loss of enjoyment of life, Joss 

of consomum, and all ocher non-pecuniary losses or claims. "m Because of rhe
Act's rescrietion co actual physical pain, chis provision is unlikely co significantly
reduce damage awards.
5 & . Lo 111 
. • onom_1c '11: Under the new core reform law, after-tax rather than gross
income will be used in computing earnings loss for purposes of awarding eco­
n�mic damages. Thus, the law may be expected co reduce mosr damage awards
w1rhouc unfairly penalizing che claimant.
6. Stat11tt of Limitations:11• The sraruce has also shortened the sratuce of limita­
tions for medical malpractice suits involving minors. Under the new law, they
are to be commenced within six years of the injury or by the minor 's cench
birthday, whichever is longer. This replaces the old law under which the statute
of lim itations did not run until the minor reached the age of majoriry. 174 This 

reform would provide parricuJar relief to obstetricians and pediacricians.
7. Mandatory Non-Binding Arhitration:111 The core reform law further man­
dates arbitration of all civil core actions having a judgment value up co

11• Su r11pr11 nores 136-141 and accompanying cac. 
1" Hawaii Tort Reform, 111pr11 noce 161, S 17, at 21..., Id. at 21-2. 
1" Su 111pr11 110<c 163, ac 2. 111 Hawaii Tort Reform, 111pr11 note 161, § 19, at 24.11• Id.
n1 Id. 171 Id. § 18, at 23. 171 Id. § I), at 19-20. 
m HAW. REV. STAT. § 6)7-7,3 (Supp. 1984), 11• Hawaii Tort Reform, 111pr11 note 161, § 21, ac 24-26.
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$150 000. Appeals for de novo trials may follow .171 Medical cores will presum­

ably �oncinue co be presented before the Medical Claims �n�acion Panel
(MCCP) prior co arbitration.1n In other words, a malpramce claim_ muse go
through rwo separate non-binding adjudication processes _before s�1t can . be
filed. Whether che additional rime and effort expended will r

esult m a fauer
judgment or be case-effective is uncertain. . 
8. S11bsidy for Obstetricians and GynecologiJIJ:171 The new la� pro�1des for a

e-rirne $ I 00 000 subsidy cowards obstetrics insurance premiums m areas of
on • M lk. 
limited services. This provision is intended co attract obstetricians co o o at
where obstetrical services are in jeopardy.179 This subsidy, however, is nor ex­
rended co family practitioners, and they are the ones who have traditionally

provided obstetrical care in Molokai. . . . 9, Attorneys' Ptts:110 The J\ct provides that fees of both plaintiffs and defense
accomeys .. shall be limited to a reasonable amount as approved �y the court
having jurisdiction of the action."111 The contingency fee scructure 1s preserv�,
with no sliding scale restrictions. Essentially, the new law works no change in
the regulation of attorneys' fees. 
10. Periodic Paymen11:1.,. The legislation applies only to scare and counry gov-
ernments for judgments in excess of $1,000,000, permircing payments ro be
scrucrured over a five-year period. 

Issues surrounding che liabiliry crisis are complex, and no single rare reform 

package is likely co be embraced by all parries. Although 74% o� chose �!led
felt char the Jiabiliry insurance situation is a significant problem an Hawaii, 1" 

more than half did not have a .. precry good understanding of the debate o�er
Jiabiliry insurance and liabiliry lawsuits ... 114 The Hawaii medical commun1ry
has e.xpressed reservations regarding the new law, 181 suggesting c�ac ch� reform
package .. makes coo many compromises co offer hope of elfecove relief from 

. . .. 1,, soanng insurance races. . . 
In view of che above, Hawaii's core reform package will fail to have a palpa-

"" HAW. AU. R. 22. 
1n Su 111,r11 no<e 147 . 
.,. Hawaii Tort Reform, 111,ra noce 161, S 23, ai 26-27.
1'1 �I IIIP,-11 noce ). 
1eo Hawaii Tort Reform, 111pr11 nO<C 161, § II, at 16 .
1•1 Id. 1u Hawaii Tort Reform, 111,r11 noce 161, S 14, at 18. 
1u Keir, TIKI J«fo,. A Pro#lt• Hard To P11tho•, Pol/J Fitui, Honolulu Advcn:iser, Aug. 9,

1986, at A I, col. 3.
lM LI. 

.. 
. 

,u "mhcsc concepts will need co be refined and cxp&nded in order 10 achieve 1he mcarungful 

reform that as needed 10 alleviate che tiabiliry crisis and prevent its recurtcnce." Haw. Med. Asso.
Ncwslcttct, 111,r11 nocc 163, at I. 

'" Honolulu Sw-Bull., July 31, 1986, at A\4, col. I.
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1 • 
ble effect on the malpractice crisis. The reforms are modest at best, and arc 
co1tsidcrably less sweeping than those enacted in other states, including Califor­
nia.187 Additionally, sections of the law relating to premium roUbacks, joint and 
several liability, and the cap on pain and suffering are scheduled to be repealed 
in three years. 188 This repeal may be premature, because the effectiveness, if
any, of these provisions will take longer than three years to become apparent_ 11,

Most importantly, these reforms do not address the problem of inefficiency and 
unfairness in the way in which victims are compensated under the present tore 
system.1

'° A fundamental change in the approach ro compensating viaims of 
medical care is needed; one which foregoes fault-finding and returns to the 
victims most of the insurance premium doUar by virtue of low transaction 
costs.191 

IV. THE No FAULT SOLUTION

It bas been asserted by Professor O'ConneU that if the present fault-based 
tort system is dysfunctional, it is because of the tremendous inefficiency, unfair­
ness, and prohibitive costs which fault-proving engenders.1

" The injured victim 
is randomly and unjustly compensated. Additionally, the contentiousness and 
adversarial nature of the proceedings traumatize the physician and the doaor­
parient relationship, with grave implications for rhe medical care system. In

many instances, fault simply cannot be ascertained.19
3 

Some of these same criticisms led ro the introduction of the no-fault concept 

"' Hawaii"s wgest physician malpractice carrier, the Medical Insurance Exchange of California 
(MIEC), has charaaeriied Hawaii's newly enacted ton reforms as "no help." MIEC insists that a 
limimion of contingency fees and non-economic damage awards, and periodic paymentS, arc the 
most positive and immediately dfcaive legislative actions nttded to reduce loss and premiums. 
Th, View From Her,, MEDICAL INSUllANCE EXCHANGE OF CALIFORNIA, Dec., 1986, at I. 

111 Hawaii Tort Reform, 111pra nore 161, at 29. 
11• ··11 will take many years before the dfcaiveness of this legislation can be mea­

sured . .  • .[l]t often rakes three or more years to bring a claim ro resolution."" Haw. Med. Asso. 
Newslerter, Aug. 1986, at 4. 

1
'° Su 111pra nores 12, 93. 

"' Id. 
1

•• Stt 111pra notes 14, 26, 93. Stt a/10 Havighum, 111pr11 note 12; Halley, Aftdiral M,,/pr4r­
tiu-l985: lujlmio1t1 Of A Ht11/th C,,rr P,rn,idtr, 85 ). KAN. MED. SOC"v. 323 (1984). 

The feasibiliry of stria liabiliry for compensating medical injuries was favorably explored by 
the Secrerary"s Commission on Medical Malpraaicc in 1973. Roth & Rosenthal, No11 Fa11/1 &JJtd 
M,dic11/ I11j11ry Compt1Uatio11 SyllttnJ, SEO.ETARY'S REPORT app. at 450. However, the Department 
of Justice has recently condemned the movement of the tort system cowards no-fault liability, 
decrying ··compensation often awarded merely for the sake of compensation."" TollT Poucv 
W0RKJNG GROUP, 111pr11 norc I, ar 30-33. 

1" Stt 111pra notes 30-4 5 and accompanying text.
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for auco injuries and for injuries arising out of employmenr.1•• In general, the 

abolition of fault-finding has resulted in a more efficient system for auto inju­

ries.11111 The no-fault approach does noc appear to be associated with an increase 

in negligent conduct, nor has the cost been burdensome. 1
" No one would seri­

ously suggest a recurn to the traditional fault-based syscem for these injuries.117 

No-fault patient injury compensation schemes are currently operating in Swe­

den1111 and New ZeaJand.1tt It is too early, however, to conclude how successful

they have been. 

Ii. The Compensable Even/ 

Injuries arising out of medical care differ in one essential aspect from all ocher 
injuries-chcy may be a natu.tal consequence of the underlying illness or an 
unavoidable result of medical treatment. To compensace without regard to fault 
cannot be taken to mean compensating all adverse medical events. Rather, 
medical no-faulc must embrace in some fashion che concept of compensating 
avoidable injuries.200 However, if complications arising ouc of medical care are

It< J. O"C0NNEU. ll< R. HENDERSON, TORT LAW: NO-FAULT AND BEYOND (1975). Hawaii's 
no-fault auto insurance law was enaaed i.n 1973. Su HAW. REV. STAT § 294 ( 1973). Hawaii 
Worken" Compensation Law was enacted in 1963. Su HAW. REV. STAT. § 386 (1963). 

111 O'Connell, Optr11tion Of No-F1111/1 A1110 Law1: A S11ro1y Of Th, S11roey1, 56 NEB. L REV. 23 
(1977). 

iN '"There seems 10 be considerable evidence that, all things considered, no-fault has nor only 
not increased auto insurance com, but has in face decreased rhem, just as was originally promised, 
despite the inadequacy of the laws passed." Id. at 36. 

107 Hawrui"s Workers' Compensation Law has come under recent arrack because of its high 
cost. The problems and remedies are addressed in a recenr srudy. Haldi, S111dy Of Tht Worktr1' 
Co,npt1U11tio11 Progr11111 Of Tht S111re Of Haw11ii, Fi1111/ luport, D«., 1984 (presen ted to the Legis­
lature of The Srate of Hawaii). However, no recommendation for a return 10 ton-based recovery 
was made. 

IN Cooper, Swtdtn '1 N11-F1111/1 Patit11r-/11j11ry I11111r1111n, 294 NEW ENG. J. MED. 1268 (1976). 
IN Smith, Comp111111tion For M,diral Mis11d11ent11rt And Drllg lnj11ry In Tht Ntw Ztaland No­

Fa11/1 Systtm: Feeling The Way, 284 BRIT. MED. J. 1457 ( 1982). 
•

00 If avoidable injuries can be predetermined, a lis t of compensable eventS can be drawn up. 
Sudl an approach under the rubric of medical adveniry insur:lllce (MAI) has been anemp ted. Stt 
Havighum, 111pr11 note 12. While acknowledging the complexities of idemifying compensable 
eventS, and the failure of physician groups to rake up the project, Professor Havighursr has 
nonerhelcss compiled a list of such evenu in anesthesiology and general surgery. Example$ of 
compensable events arc permanent recurrent laryn5eal nerve damage after parJthyroid surgery or 
thyroidecromy, hemolytic reaction following a blood transfwion, and brain injury under anesthe­
sia in patienu between six months and sixty years of age undergoing relatively simple operations 
such as hysterectomy and cholecystcaomy. Id. at 12H, 1259, and 1261. 

MA.I anticipates that: 
{Clase-by-case adjudication of medical injuries and exposure 10 unmanageable costs could 
be avoided if a highly specified list of compensable injuries were developed in advance and 
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••• Professor O'ConneU norcs:
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Moore & O'Connell, 111pra nore 93, ac 1277.•••s, H ' h  , av,g ursr, 111pra nore 12.
••• "Wh 31 exactly conscirurcs medical misadven . :'°d the scheme develops, but rhe .Acciden Co 
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m

7
aon Commission is quire delinire chat: "It before a daim will lie for d·-• . neg gence on the pan o( a medical .. me ,...., m1sadvenrure • ,. S 'ch pracrmoner •04 Id. · m, • '"fr" noce 199, ac 14H. 

••• Id.
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B. Deterrence

Advocates of the traditional tort system contend that a no-fault system will 
frustrate the objective of deterring wrongful conduct. They assert that a no-fault 
medical injury compensation system would abolish the independent check on 
physician quality. 2oe

The tort system, however, does not always achieve its objective of deter­
rence. so7 Further, tort action is not the only mechanism to deter wrongful con­
duct. A no-fault system could ultimately be more effective than the present tort 
system in deterring negligent medical practice. Under the present system, only a 
minority of cases of neg.ligent care result in a complaint.sos Thus, in many 
instances, the tort system allows negligent conduct to escape detection. Under 
no-fault, many more events of patient injury will be identi.6ed. These adverse 
patient incidents could be uniformly reviewed by a medical care evaluation 
committee for the quality of care provided. This mechanism will enable the 
medical community to accurately assess the performance of its members, and to 

impose sanctions where approp1ia.e. 20• 

C. &ono,11ic Co.rt

The cost of a no-fault system would be prohibitive if compensation benefits 
parallel the present fault-based tort system. A 1977 srudy estimated the cost of 
a no-fault system for California to be $800 million, a figure considerably higher 
than the cost of the fault-based system at that time.110 Paying for all medical
injuries and deaths would be prohibitively expensive, but paying for all avoida­
ble injuries may be feasible. Without a workable "compensable event" list,
however, no accurate estimate of the economic cost can be constructed.

On the other hand, che savings derived &om reduced litigation coses may 

... Present mechanisms for ensuring physician competence indude expanded disciplinary pro­
cedures against health care providers, more or better posr-graduare educarion, increased emphasis 
on hospital licensing, hospital sralf regulation, and peer review. HaUey, 111pra nore 192. 

•
07 s,, 111pra nores 69-80 and accompanying text.

1" Mills, 111pra note 49.
• .. Hospitals generally have medical care eva.luarion and peer review committees. These doccor 

groups evaluate peer aaivities in order to approve and renew hospital medical staff privileges. If
aU events of parimr injury were reviewed, a more accurare profile of physician pracrice may weU 
emerge. The question remains whether peer review will objectively and elfeaively weed out the
careless and rhe incompetent. In 1985, the Board of Medical Examiners of Hawaii aaed on every
recommendation presented co it by RICO and rhe hearing officers, raking acrion on 6 licensees. 
Testimony by Dr. William Hindle, Presidmt, Hawaii Medical Association, before rhe 1986 Ha­
waii Legislature, in Honolu.lu, Hawaii (Feb. 1986). Su a/Jo 111pra nore 27. 

11• Mills, 111pr11 nore 75, ac 2 56. 
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" •

�.t e 99th Congress Ouly 25, 1985) as the
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' · · · 15 ill was referred to five committees, bur no
11• Reskin , -·-· · 
II& 

• -wJlrl Oppoit Mtd1�11/ M11IP,11rti<t Bill 71 AB.A J 40 Su AMLA, s11pr11 nore 2 I 3, at 4 5-48.
• . . ·• ar .
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from collateral sources; (6) Civil action will nor be precluded for compensation 

cendered for intentional tom and in wcongful death cases; (7) Compensation 
benefits would be payable not later than 30 days after submission of proof of 
economic loss; (8) Torr action remains available to any claimant absent provider 
render. 

The appeal of AMLA lies in its provision for prompt, fair and reasonable 
compensation benefits without the need to inquire whether the event is "com­
pensable." The financial incentive to render payment insures that many more 
injured patients can be expected to be compensated. This incentive derives from 
the exclusion of noneconomic daims, and the offset provided by collateral source 
payments. Furthermore, savings from expensive litigation costs will serve as an 
added incentive. In short, the proposal rids the present system of inefficiency 
and randomness, replacing it with efficiency and predictability. 

By way of illustration of how AMLA might work, consider the case of a 
worker rendered paraplegic following spinal anesthesia.216 The physician has the 

incentive to tender payment for all economic losses, including all future wage 
Joss, because such te;. :ler will foreclose tort action, where the risk of a far larger 
award may be assessed. All parries further benefit by rhe non-adversarial nature 
of the transaction, and by the speedy resolution of the dispute. The patient, in 
tum, has the security of a prompt award equal to her economic loss, without 
incurring significant attorney or expert fees. In addition, the patient avoids the 

uncertainty of a Jong and costly claim, with potentially no recovery. The physi­
cian can return to caring for the sick and dying, and the injured patient can 
concentrate on rebuilding her future, confident that her economic needs will be 
promptly and fully mer. Under AMLA, minimal disruption of the d0ctor-pa­
tienr relationship should result due ro the decrease in litigation. 

Although AMLA's rrade-off is for smaller compensation benefits, this is miti­
gated to the extent that claimants will no longer bear the burdensome price rag 
of attorney and expert fees. AMLA will hopefully achieve the goal of fairly 
compensating the largest number of those injured. Allowing the provider the 
option of tendering payment further avoids the need for identifying compensa­
ble events. In essence, the provider is asked to identify whether a given event is 
compensable or not. Her incentive for settling lies in the reduced award. Given 

this powerful incencive,117 it can be expected that just compensation benefits

1" Kane, N111rologit- Dtfici11 Fol/qwi11g Epid11r11/ Or Spi1111/ A11t11ht1ia, 60 ANESTifESIA ANALGE­

SIA l 50 (1981). 
111 Limitation of claimant's choice is believed to be essential for the success of this proposal.

Professor O'Connell notes: 
The only way ro prevent a rejcaion of a sertlement for nee economic loss , therefore, is to 
give one parry the power to force che other party to accept the secdemenr. Thar parry must 
be the defendant, for rhe same reason thar the general no-fault insurance is nor feasible: 
ailowing the claimant co foi« the defendant co accept che d11im11nt'r olfer of sertlement for 
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under AMLA will reach most victims of avoidable medical injuries. In fact, 
some patients injured "unavoidably" may receive compensation as well through 

"provider tender. 
Furthermore, AMI.A can be used as an effective vehide for quality assurance 

and peer review.111 Compensated injuries can trigger an automatic medical re­
view, followed by appropriate educational, rehabilitative or disciplinary action. 
Data generacecl could al.so be used as the basis for experience racing in medical 
professional liability insuran� undcrwtiting. 1" Thus, an effective deterren� 
against substandard medical pracri� could be an important byprodua of 
AMLA. Physicians would nor tender compensation for every adverse result since 

all such renders will lead to automatic review for substandard care. One caveat: 
a careful balancing of proper dererrenc force and unprincipled accusation needs 
to be scruck lest the incenrive to render compensation is chilled, and the entire 
system aborted. This responsibility properly resides in the institutional medical 
care evaluation committee which should develop a fair and objective review 
process to decide whether the quality of care rendered was acceprable. 

Finally, although estimates of the cost of AMI.A have not been made, inter­
nalization of coses, with funding rhrough insurance premiums paid by cbe med­
ical provider, appears preferable."0 Spreading the costs evenly among all pa­
tients would be another alcemative, but such an approach would desuoy the 

potential use of provider experience-raring to modify premium races. The adop­
tion of AMI.A will nor lead co an escalation of insurance premiums. Savings 
from equitable awards, combined with the abolition of litigation coses and du­
plicative payments should significantly decrease the cost of insurance. AMLA 
will also redu� defeme roses further by allowing the hospital co tender pay­
ments. 111 This adoption of "corporate liability"112 will rid the present situation

1he cbiman1·s economic loss would force me defendan1 to bear losses tha1 soci� ant101 be 
con6dent belong on him. 

O'Conndl, Offm Thai Ca11'1 & Rl/1t11d, 111,ra nocr 26, u 605. 
"' Su 111,ra 1101e 209. 
111 An expcnen« n.ring fo1 medial malpractice insurance can be expected 10 be a po� 

deierrence co submlndard pniaice, and may indeed mnove 1he habirual olrender from the system 
alcoguher. For discussion why it is not in use presently, see 111,ra notes 69-73 and accompanying 
text. 

uo Malpiacticc premiums are business expenses and are ax-deductible. However, DO< all of
this tu-deductible COSt pa.id foe by medial care providen can be passed on to the patient because 
of govemmenral fee regulation. Fuced medial charges foe hospital and ourpatient services are now 
in �ca f01 both medicare and medicaid patiena. Su, t.g., Classen, Mtdunr's Pbyn<ia11 Ftt
Frttu: Sl»mighud Rl.u.ru?, I◄ l..EGA.1. AsPfcTS MID. Pl.Ac. I (1986).

"1 So long as any one member of the health provider team tenckn payment for the injlll}' u 
issue, con aaion is fo=iosed. Thus, by allowing the hospital as well as the physician to tender 
paymenu, AMU. provides an even greater oppom10iiy 10 compensate the injured without resort· 

ing co litigation. 
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Kaeo v. Davis: Informing Juries of the Effects 
of Their Special Verdicts Under the Law of 

Joint and Several Liability 

I. INnlODUCTION

In Kaeo 11. Davis, 1 the Hawaii Supreme Court held that, when a jury is 
charged with apportioning negligence among multiple tonfeasors under a spe­
cial verdict, the trial coun may allow a jury instruction regarding the operation 
of joint and several liabilicy.1 With this holding, the court appears to have 
carved out an exception to the common law 'blindfold' rule against 1.1forming 
juries of the effects of their special verdict findings on the rights of the parties to 
recover.• 

This note discusses the blindfold rule generally, and the Hawaii Supreme 
Court's treatment of it in Kaeo. Section 1II outlines the blindfold rule's histori­
cal application and rationale. Sections IV and V discuss and analyze the Hawaii 

1 68 Haw. _ 719 P.2d 387 (1986).
1 Id. at_ 719 P.2d at 396.
• A primaty purpose behind the use of special verdicrs, or special interrogatories charged in

conjunaion with a general verdict, is to limit the jury to fact6nding, and leave to the court the 
cask of determining the rdevanr law and applying ir ro rhe facts. 9 C. WRIGHT & A. Mn.LER, 
FEDERAL f>uCTICE AND PROCEDllll: CIVILS 2503, at 488 (1971) [hereinafter FEDER.AL PRACTICE 
ANO PROCEDUll}. St, Smith, Comp,m11i111 N,glig,nc, Probl,nu wilh th, Spuial Vmlict: Informing 

tht j11ry of tht Ltgal Effem of Thtir Annvm, 10 LAND ANO WATtR L REV. 199, 201 (1975); 
Noce, Infmning tht J11ry of tht Elfut of Its Aluw,rs to Spuial Vmiia Q11t11ion.s-Tht Minn,sota 
Expm,nu, 58 MINN. L REV. 903, 905 (1974) [hereinafter Noce, Th, Minnesota Exp,ri,nu}. St, 
11/so Skidmore v. Baltimore & O.R.R., 167 F.2d H (2d Cir. 1948) (exhaustive discussion of 
history and merits of special verdicts as compared with general vcrdicrs). More spcci6cally, rhe 
goal u 10 "obtain to the greatest extent possible the decuion of the jury without reflection of the 
ijury's} . . .  bias or prejudice." Annotation, 90 A.LR.2o 1040, 1041 (1963). To achieve rhu 
goal and insure that the jury answers fact questions as objectively as possible, several early coum 
cecogniud the necessity of withholding from jurors information about the effects which their 
answers might have on the ultimate rights or liabilities of rhe parties. Su infra notes 22-27 and 
accompanying text. Certain exceptions to the rule ha�e been recognized, but informing juries of 
the dfeas of their findings under joint and several liability has not been among them. Su infra 
note 31 and accompanying tclCt. 
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ance could provide funds for risk pools or reimbursement allocation 
schemes. Massachusetts has adopted a plan Lo provide universal health 
coverage to all state residents. Employers will be taxed to underwrite the 

program but the cost of worker insurance, if provided, is deductible from 
the tax. An insurance pool will be financed from the revenues, with the 
uninsured obtaining insurance on a sliding-scale fee. m Placing a tax on 
hospital bills of insured patients could furnish revenues for either a 
provider or uninsured pool.1

" Looking outside the existing framework to
taxing consumption on commodities like alcohol or tobacco to underwrite 
health care offers a certain logic."' After all. illnesses generated by abuse 
of these substances result in a huge cost to society in absolute and 
financial terms. 

Ultimately, all these solutions to the dumping problem merit close 
scrutiny. But none of these solutions is a panacea. Clearly, at some point, 
society must grapple with the real problem. who will pay for indigent 
health care?271 But until that occurs, many of these suggested measures, in 
concert with COBRA. could provide an adequate interim remedy lo the 
dumping problem. 

CONCLUSION 

Dumping poses a serious challenge to indigent health care. Current 
state statutes and enactment of COBRA represent significant attempts at 

a remedy. However. despite legal prohibitions. there are still strong 
financial motivations for economically strapped hospitals within a com­
petitive market to continue dumping. Properly directed financial incen­
tives can discourage this conduct and strengthen existing legal rules. 
Alternatively. the relief could focus on the class of patients most likely to 

be harmed. A commitment to funding would be the most unequivocal 
solution, but is unlikely given the current economic landscape. Broadly 
extending the private attorney general provision of COBRA offers the 
dual advantages of allowing the affected injured to assert their rights 
while simultaneously enforcing the statutory guidelines. Some combina­
tion of these options is capable of modifying provider behavior and 
reaffirming our social commitment to health care for the indigent. 

'" Lund. Statts Us, Pool., ar,d 7i1x Credits to I/tip Unin.rrirtd. Am. Med. News. Sept. 9. 1988, al 3. 
,,. Wilensky. supra nocc 65. al 59. 
'"/ti. 
1,. Reiman, supra note 72. at 579. 
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NO-FAULT LIABILITY AND

MEDICAL MALPRACTICE 

A VIABILITY ANALYSIS 

Ronald S. Latz, J.D.* 

INTRODUCTION 

Regardless of whether a medical malpractice insurance crisis plagues the 
health care system,' a medical injury crisis surely does. 1 Although 
malpractice premiums as a percentage of gross physician income declined 
from 4.4% in 1976 to 4.0% in 1984 and those premiums total only 1% of 
the nation's $500 billion bill for personal health care services,' up to 7.5% 
of hospital patients suffer a medical treatment-caused injury during care 
and only 0. 7% of injured hospital patients receive compensation! Tort 

reforms aimed at insurance premiums have been both largely ineffective 
and hostile to consumers. T he time may have arrived to consider an 

alternative system of liability and compensation-no-fault liability 
insurance. 

• Special Assis1an1 Anorney General. Smee or Minnesoca. This anicle docs not rcflecl che views or 
lhe Allorney General of Minnesota. Address correspondence 10 Mr. Lacz at 6850 Harold Avenue. 
Golden Valley. MN 55427. 

' Medical injuries also are described by commencacors as iacrogcnic inju1ics. 
' For a reccnl rcpon concluding thal there is no crisis in claims or paymencs. see MINNESOTA DEP'T 

OF COMMERCE, MEDICAL MALPRACTICE CLAIM STUDY 1982-1987. ac 17-19 (Feb. 1989). Minnesoca 
Commerce Commissioner Michael Hacch auribules the premium crisis 10 over-reserving on the 
part of insurers. a lack of compc1i1ion in the insurance market. use or poor inves1mcn1 slrategics by 
insurers. and allegations of claims race increases by insurers rather chan acknowledgement or 
inveslmcnt mislakcs and absorp1ion of losses. lclephonc inccrview. Michael Hatch (July 13. 1989). 

' Law. A Co11s11mn Perspecti,•e 011 Medical Malpractice. 49 l..,\w & CONTEMP. P•oas. 305. 308 
(1986): P. Weiler. ugal Pt>/icy for Medical lnj11ries: The /ss11es. the Option., & the Evidence 241
(Drarc, Jan. 1988): GENERAL ACaJUNTING OFFICE. MEDICAL MALPRACTICE: INSURANCE COSTS 29
(GAO/HRD-86-112, Sept. 1986). 

• Brook. Bruloco, & Williams. Tht Rtla1io11ship 8t1wu11 Medical Malproctice and Q11n/i1y of 

Cart. 1975 DuKE L.J. 1197, 1208. 

479 



480 LATZ 

The recent advent of catastrophic no-fault liability plans for birth­
related medical injuries in Virginia and Florida suggests that a society 
imbued with the notion of individual common-law rights to sue in tort 
may be loosening its resistance to abrogation of those rights beyond 
automobile and workplace injuries. 

It is not the purpose of this article to assess whether problems exist 
with the tort system. This article assesses the viability of a no-fault 
system as an alternative to the tort system. Consic.Jcrations of compensa­
tion and deterrence dominate the assessment, preceded by a summary of 
criticisms of the tort system, tort reform effectiveness , and the proposed 
no-fault alternatives. These proposals are Statutory Neo-No-Fault Early 
Compensation plans, Pure No-Fault (Third Party) and Medical Maloccur­
rence Insurance (First Party) plans, and the limited no-fault or specified 
event systems. Limited no-fault plans consist of statutory Medical 
Adversity Insurance, Virginia and Florida's Birth-Related Neurological 
Injury Compensation plans. and the private voluntary contractual Elective 
No-Fault and Contractual Neo-No-Fault. This study is almost entirely 
theoretical, conducted in a virtual vacuum of hard data on the tort system 
and focusing on alternatives which are mostly proposals.' 

A number of criticisms have been leveled against the traditional tort­
based medical malpractice system.• There are high administrative costs 
for claims processing and fault-finding. Charges of professional negli­
gence, and use of the litigation process to evaluate those charges . have 
real psychic and time costs to physicians. The system creates antago­
nisms between physicians and patients. physicians and attorneys, and 
physicians and the law. It discourages full discussion with patients of risk 
and alternative treatments. The threat of litigation encourages the defen­
sive practice of medicine, with unnecessary use of medical resources to 
protect against suit and refusal to provide care or adopt new methods of 
treatment for fear of increased liability exposure. Finally. the system does 
a poor job of deterring medical injury, with random and haphazard claims 

' For ooc s1udy in lhe pl'QCCSS of filling 1ha1 vacuum. sec HARVARD MEDICAL PRACTICE STUDY 
GROUP. MEDICAL CARE & MEDICAL INJURIES IN THE STATE OF NEW YORK: A PILOT STUDY (1987) 
(hereinafter A PILOT STUDY!: MARVARD MEDICAL PRACTICE STUDY GROUP. MEDICAL CAR£ & 
MEDICAL INJURIES IN THE STATE OF NEW YORK: AN INTERIM REPOtn (1988). 

• Sre Pollack. Medit-fll Mfllncrnrrt11a l11.<11m11r, (MM//: A No-Fault l11.<11m11cr Prop<>.1111 for 
Re.wfri11g the Mrtliml Mal11m.-rirr C,1111rcn-,r.<y. 23 ToRr & INS. L.J. 552. 557-88 (1988): 
Havighursl. M,diml Ad,•ersity l11rnra11ce-Hns Its Time Come?. 1975 DuKE L .J. 1233. 1234-37: 
Tancredi. D,signi11g n No-fa11l1 Altmw1i1v,. 49 LAw & CONTEMP. Pltoos. 277. 278-80 (1986): 
Sugarman. Doing Away wit/, Tort Lm,·, 73 CAI IF. L. REV. 555 (1985). 
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incidence,' unsystematic compensation, inequitable decisions from in­
consistent results on similar facts, fortuity of proof of provider fault, no 
experience rating of liability insurance,• reliance on stigma and publicity, 
and undue focus on the process rather than the outcome of medical care. 
The result, critics assert, is many uncompensated injuries, much un­
policed negligence, uncontrollably excessive insurance premiums and a 
failure of due process.• These criticisms have spurred efforts both to 
reform clements within the tort system and lo abdicate the tori system for 
an alternative such as no-fault. 

I. THE INEFFECTIVENESS OF TORT REFORMS

In 1974, the first "crisis" hit the medical malpractice insurance
market. Premiums skyrocketed and carriers threatened to withdraw from 
the market. Many states responded with legislative reforms of the tort 
system. This section summarizes these early statutory reforms and 
reviews their effectiveness in alleviating the perceived causes of the 
crisis. 10 

Legal reforms enacted by states focus on four main facets of the tort 
system. They affect the filing of claims, determining the amounts 

1 8111 set Dan1.oo. Why Are Ma/practiu Premiums So High-Or So low?. T he  Rand Corp. Rep .. 
No. R-2623-IICFA (1980): P. DAN7.(l!'I. MF.DICAL M ALPRACTICE: T IIEORY. Ev1DENCe, AN() l'VRLIC 
POLICY ( 1985 ). 

• But see i11fra 1ex1 accompanying notes 175-87. 
• For a response 10 1he lraditional cri1icism of the medical rnalpraclice sys1cm. sec Bovbjer�. 

Medirol Mnl11mc1ice 011 Trial: Quality of Care Is the l111por1m11 Stm,dard. 49 l..Aw & CON'IHtP. 
PR<,ns. 321 • .12H-35 (19R(,): llcnncll. l'l,1.<e.< of Molprtu·1i1·r S11i1.,. N.Y. T1M1,< MN: .. July 24. 
1988, al 3. 

,. Few s1atis1ical analyses wi1h national da1abases have assessed the effcclivcncss of sta1utory lort 
reforms. Danwn's analyses focused oo nalionwide closed claims data from 1970 and 1975 through 
1984. P. DANZON. supm n01c 7 (a compila1ion of her earlier research): Danzon. Tli, Frequency n11d 
S,,-erity of Medical Mal11mc1ice Clnim.s: New £.,idence. 49 I.Aw & CONTEMP. !'Roos. 57 (1986) 
(hereinafler New Evidence(; Danzon. Tlrt Frequency 011d Sevt'riry of Medict1I Malprortire Claim.<. 
27 J. L. & EcoN. 115. 137 (1984). Danzoo & Lillard. Th, Resol111io11 of Me,/irol Mnlprartic, 
Clair>!.$: Research Re.mlts a11d Policy Implications. The Rand Corp. Rep.. No. LR-2793-ICJ 
(1982): Danzon. The Effects of Tart Reforms 011 ,1,, Freq11e11ry and Se,•er/1_1· of Medict1I Malpractice 
Claims, 1988 PERs. INJ. REV. ANN. 142. Sloan. Mcrgenhagen. and Bovbjcrg arc currcnily upda1inl' 
Danzon·s research on claims frequency and sc•�rily. Sloan s1udied malpractice premiums paid by 
physicians from 1974 1hrough 1978. Sloan, Star, Respo11ses 10 the Malpractice /11.,11ra11ce Crisi.s of 
the 1970s: A11 Empiricnl Asussmtlll. 9(4) J. HEALTII POLITICS. P0t.:Y & L. 629 (1985>. Zuckerman 
and Bovbjcrg arc upda1ing 1his research. Preliminary rcsuhs are consis1en1 wilh earlier findings. 
wi1h 1he additional conclusion lhal premiums arc responsive not 10 urbanizatioo as Danzon 
explained. bu1 10 other unmeasured factors. 1clephonc in1crvicw wi1h F rank Sloan. Ccn1ennial 
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recoverable, defining the standards of care or burden of proof. and access 
to the courts." Reforms that affect the filing of claims include shortening 
the statute of limitations and limiting attorneys fees. As of December 31. 
1988, all 50 states and the District of Columbia had laws modifying the 
statutes of limitations." Danzon found that an average shortening of one 
year for adµlts was marked by corresponding reductions in claim 
frequency of 8% and in frequency of paid claims of 6-7%. '' Sloan found 
that statute of limitations modifications had no statistically significant 
effect on premium levels.'' 

Caps on the contingent fees of claimants' attorneys took the form of 
sliding scales, specified percentages , or court determinations of "reason­
able" fees. As of March 15, 1989, they were in place in 20 states." 
Oanzon concluded that contingent fee limits had no systematic impact on 

Professor and Chairman. Department of Economics. Vanderbill Univen:i1y. (May. 1989). No 
studie-< have ycl assessed !he impacl of 1he recenl !rend Inward modifying or abolishing join! and 
several liabili1y. or increasing sanctions for frivol,�:,. suils. 

Several s1udics have asscs.-;cd 1hc imp�1r1 or clrnngcs in common-llw doc1rinc on premiums. 
claims ra1es. severily. and cos1,. Al bcs1. com,oon-law changes were associa1ed wilh and probably 
coo1ribu1ed 10 pro-plaintiff oulcomcs of li1iga1ion and physician 1>remium hikes. Reader. A11 
CC'OIIOllliC A11alysi., of MPdica/ Mnlpmctic�. 5 J. l.EGI\L STUD. 267. 287-89 (1976): f-eldman. T/r, 
D�taminams nf Metli,Ytl lt1alprartirt! /ndd�uu· n,t!on· nf Co111i11gtnn· f�t.'i and E.mp;ril'ol 
cl'ide,IC'e. 7 ATL. EcON. J. 59. 62 & 64 ( 19791: Adams & Zuckerman. Vari ations in the Growth tmd 
/11,idmce t>f Medical Mol,,,orti <-e Clai m.,. J. HF/\1 Ill POUllCS. P oL'Y & L. 475. 484-85 (19841. 

"G1·Nl'RAI. Af'nlUNIIN<; On1c:F. Mt UIC"AI MAI l'l<A<"IK"I·: No Al;RH·Ml,NT ON 1111. PROlllHl' ow 
Sm 1m0Ns n (GAO/IIRl>-Kf>-50. Fch. 11/R<,J. (."c,11,1i1u1i.,ool d,allcn[!<s 10 1nr1 rcfc,r111, have hccn 
abundant in 1he aftermath t'r kJ!i�latiw acli\lity. For �umm�1ric.'\ and :inalysc..; of 1hc rcsulls. sec 
Commenl. Tl,, Comti 111tio11ality of Medical Mal11mC'liu l.el(iSlati,.,, Refor m: A National S11riV'y. 
18 l.oY. U. C111. L.J. 1053 (1987): Learner. Restri cti,·e Medical Mt1/pmcti<e Cnmp,11satio11 
S,·h,-.m,·,: A Cm1f,i1111io11nl "Q11id t•ro Qm1·· /\1101\-,h to Suf,·�1wrtl lndfrfr/ur,/ /Jlwr1ir,,, IK IIARV. 
J. ON u�as. 143 119111): AsS<JCll\lklN ·� TNIAt 1.1\WYI kS u A�II kl("· CclN�IIIUIIOl<t\l. 
011\LLENGF.S 1'0 TORT Rl,HlRM (1988). An especially useful analysis is P. Weiler. supro noie 3. al 
56-70. See also S111i1h. 8flttli11K a Reatli1111 Tort Frmuier: Ct111<1it111io1wl Atwch 011 Me,lirnl 
MolpraC'tiC'e lnws. 38 OKI.I\. L. REV. 195 (1985): Reddish. Le11islatil't ReJ1xms,., to 1/re M,Jical 
Malproetice i,w,rance Crisis: Co,miwtimwl lmpliC'a1io11s. 55 TEXI\S L. REV. 759 ( 1977). 

11 Tallies of s1a1es implcmenling lort reforms were compiled from information pruvidcd by 1he 
Associalion of Trial Lawyers of America (ATLA) and 1he American Ton Reform Association 
(ATRA). The few successful cons1i1u1ional challen�s have auacked li111i1a1ion periods which 
began running upon 1he performance of 1he negligenl acl. ra1hcr 1han fmrn 1he dale of injury or 
discovery or 1hc injury. Su. '·11·· Carson v. Maurer. 120 N.H. 925. 424 A.2d 825 (1980). 

"N,..- E>·idence. supra nO!e 10. a1 71. 
"Sloan . . mpra note IO. at 640. 
'' Regulation of allorncy.;; recs in medical malprm:licc li1iia1ion ahno�t uniformly sur\li\'CS a 

cons1i1u1ional challenge. Su, e.g .. Roa v. Lodi Medical Group. Inc .. 37 Cal. 3d 920. 211 Cal. 
Rpu. 77. 695 P.2d 164. app eal dismisud. 474 U.S. 990 tl985): Johnson v. SI. Vinccni Hosp .. 
Inc .. 273 Ind. 374. 404 N.E.2d 585 (1980). 
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claim frequency or severity. 16 Another commentator suggested the statu­
tory contingent fee may be greater than or equal to the current market rate 
and thus did not interfere with attorneys' incentives to take cases." This 
analysis is supported by Sloan's finding that contingent fee reforms had 
no statistically significant effect on malpractice premiums. 18 

Another major area of reform focuses on determining the amounts a 
claimant may recover. Caps on damages, mandatory offsets of collateral 
sources. required periodic payments, and elimination of the ad dam1111111 

clause have been common. Statutory reforms have limited damages by 
either capping the whole aw.ud, capping only the non-economic portion 
of the award, or capping provider liability and supplementing the award 
from a patient compensation fund. 19 As of March 15. 1989. 30 states had 
enacted damage caps."' The recent trend is toward courts not tolerating 
low ceilings that sometimes effectively restrict compensation for actual 
medical expenses and lost wages. 

Danzon found that statutes capping all or part of the plaintiff's 
recovery cut total awards by 23%. 21 This average effect. however, masks
significant differences among the cases. The caps do not affect the 
majority of cases, but do have impact on the few large awards substan­
tially greater than average. Since large aw<1rds account for a disproportion­
ate fraction of total damage outlays.21 severe caps drastically cut the large
awards and have a big impact on both average and total money paid.2' 

111 Nrw �vidrnce .. tupra note IU, 3t 78. 
"Robinsc:111, 77r, Medka/ MolfJrll<ti1·e Crisi., of 111, /970"s: /\ Retrti</>t<·t11'1'. 49 Ll\w & CONHMP. 

!'Roos. 5. 29 (1986). 
" Sloan. Sllf1ro m>le 10. al 640. 
1" In additiHn. m:u1y �1:11c-. h:ivc s1,cdric.·ally li111 itcc.l or cli111ina1c.·,I ruui1ivc dmn:1i,..� cl;1i1u,. and 

awards. which b'CncrJlly arr- 110< CO\-'Crc.'t.l by insurance. 
"'The queslion of 1he cons1i1u1ionali1y of damage caps has splil stale courts. The Washingion 

Supreme: Courl reccn1ly overturned lhc s1a1c� 1986 cap on non-economic damages. Sofie v. 
Fibreboard Corp.. 112 Wash. 2d 636. 771 P.2d 71 I (1989). O1her coorls finding caps 11ncons1i1u-
1iooal include Condcmarin v. Universi1y Hosp .. 775 P.2,J 348 (Uiah 1989): Kansas Malprac1icc 
Vic1ims Coali1ion v. Bell. 243 Kan. 333, 757 P.2d 251 (1988): Lucas v Unilcd S1a1es. 757 S.\V. 2d 
687 ncx. 1988): Smilh v, Deparlmenl of Ins . 507 So. 2d 1080 (Fla. 1987): Wrigh1 v. Cenlral 
DuPage Hosp .• 63 Ill. 2d 313, 347 N.E.2d 736 (1976). Cases upholding caps on damages include 
E1hcridgc v. Medical Cen1er Hosps. Inc .. 376 S.E.2d 525 (Va. 19891: Fein v. Permanente Medical 
Group. 38 Cal. 3d 137. 211 Cal. Rp1r. 368. 695 P.2d 665. apptal Jismisstd. 474 U.S. 892 119851: 
Prcndergasl v. Nelson, 199 Neb. 97. 256 N.W.2d 657 (1977). 

H New £,,itlencr .. mpm note 10. at 76. 
" Five rcrcen1 of 1hc cases arc responsible for 49% of !he IOlal nH>ncy paid 10 claiman1s. Id. at 77. 
"Id. Crilics of damage caps also poin1 ou1 1ha1 1he mosl severely injured indi,•iduals--prcsumably 

1he mos1 deserving of compcnsalion-bcar the grca1cs1 burden of the a11cmp1 10 remedy the 
perceived insurance crisis. 
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The collateral source rule traditionally bars the court from consider­
ing sources of compensation not associated with the defendant when 

awarding damages to the claimant. Statutory reforms of the collateral 
source rule focus on mandating offset of awards by the amount of 

collateral coverage. or by admitting evidence of collateral sources for the 

fact-finder to consider. Thirty states had enacted such statutes as of 
March 15, 1989.2

' Danz.on found that mandatory offset resulted in a 50%
reduction in award amounl.s, but simply admitting evidence of collateral 
sources had no effect.23 This suggests that juries tend to agree with the 
original intent of the collateral source rule. Danzon's updated study 

reports that the frequency of claims drops 14% with both optional and 
mandatory offset and mandatory offset might reduce average severity by 
30-40%.'6 

Another frequent statutory reform. enacted by 26 states by March

15, 1989, was mandating periodic payments of future damages. n This 
reform is intended to eliminate uncertainty about the extent of future, 
continuing losses. protect the plaintiff against premature or improvident 

exhaustion of funds, and protect the defendant when losses end unexpect­
edly early due to patient recovery or death. Danzon reported that periodic 
payments had no effect on claim frequency or severity.2

' 

Elimination of the ad damnum (damage request) clause by 26 states 

as of December 31, 19882'1 was intended to avoid prejudicing the jury with 

vastly inflated damage requests in the plaintiff's complaint. The reform is 
estimated to have had significant negative impact on total claim cost, but 

not individually on frequency or severity."' 
Statutes affecting the definition of standards of care or burden of 

proof constitute the third broad grouping of tort reforms. No empirical 

:� Legislation 1110JifyinJ:! che roll:lll'ral sourct! rule has sun1ivcd c.·tnn,1i101io11;1l challenge in almost �111 
cases. See, r.11., Fein v. Pcrrnancnle Medical Group. 38 Cal. 3d IJ7. 211 Cal. Rptr. 368. 695 P.2d 
665. appeal dismissed. 474 U.S. 892 (1985); Bernier v. Burris. 113 Ill. 2d 219. 497 N.E.2d 763 
(1986). 

"P. DANZON • . wpm note 7. al 78. 
"'N,w Evidtt1a, supra nolc 10. al 72 & 77. 

" Most of the s1a1e courts that have reviewed 1heir periodic payment provisions have found them 
constilutional. Su, ,.g .. Ftin. 695 P.2d al 665; 8,mitr. 497 N.E.2d al 763. 

"' P. DAN7..oN. supra no<e 7. al 78. Bui ii docs significantly reduce the cost to insurers. who can buy 
an annuity much cheaper and keep the rest and. thcrrforc. could reduce the premiums. 

,. The conslillltioualil) of climina1int1 1he ad damnum clause is established. Su, ,.g .. Evcr,u v. 
Goldman. 359 So. 2d 12.56 11...,. 1978). 

"P. DANZON. supro n()lc 7. al 78. Again. Sloan reporied 1ha1 none of the auempts 10 limit the 

amoonc o( recovery had slnlii.tically significanl impact on provider premium�. Sloan. SllfJfO note 
10. al 640. 
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studies appear to have assessed the effect of standards of care or expert 
witness reforms. As of July 1985, 10 states had prohibited or clarified the 
circumstances for the use of the doctrine of res ipsa loquitur to shift the 

burden of proof to the defendant." Res ipsa loquitur is traditionally 

invoked in cases of obvious error, such as when surgical instruments are 

left in the body, and is also common for cases in which the evidence is 
solely in the hands of the provider. where the patient, often anesthetized, 
could not have intervened or i<lentificd the person or process of medical 
treatment. Danzon found that restrictions on the use of res ipsa loquitur 
had no effect on claim frequency or severity.'2 Sloan found that such
restrictions had no effect on premiums.ll 

The last general category of tort reforms are those aimed at reducing 
the use of the court system and the costs of litigation-voluntary or 
mandatory pre-trial screening panels and voluntary binding arbitration. 
As of December 31, 1988, 24 states had pre-trial screening panels 
intended to screen out non-meritorious claims." Both of Danzon ·s studies 
reported that neither voluntary nor mandatory panels had systematic 
effect on total number of claims filed or paid or on the amount paid. J> She 
added that such panels may even encourage filing claims by reducing 
plaintiff's costs of obtaining expert testimony, since the panel's con­
clusions are usually admissible at trial. Sloan found that mandatory pre­

trial screening panels reduced premiums . .)t, 

Voluntary binding arbitration provisions were in force in eight states 
as of December 31, 1988. Danzon found that arbitration tends to increase 

the frequency of claims filed and paid,17 though another study concluded 
that arbitration reduced claims frequency by an average 11%." Danzon 
found that severity of cases which used voluntary binding arbitration 
instead of litigation was 20% lower than on average, attracting smaller 

(less severe) claims by providing a less expensive recourse for claims. 

However, total claims costs are probably greater in arbitration, with the 

'' GAO REP .. s11pra note 1 1 .  al 80. 
" P. DANZON, s11pro note 7, al 78. 
"Sloan. s11pra note 10, 31 640. 
-" Mosl courts considering the ques1ion have concluded 1ha1 properly designed and i mplcmcn1ed pre• 

trial screening panels pass cons1i1u1ional scrutiny. Su. ,.g .. A11orney Gen. v. Johnson. 282 Md. 
274, 385 A.2d 57 (1978). cm. denied. 439 U.S. 805 (1978): S1a1c ,x r,/. Strykowski v. Wilkie, 81 
Wis. 2d 491, 261 N.W.2d 434 (1978), 

"N,w £,·itl,nu. supra no1e 10, al 72 & 78. 
-"' Sloan, supra note 10. al 640. 
"New Evidence, supm nOle 10. 31 72. 
"Zuckerman. Koller. & Bovbjcrg. Information rm Malpmcticr: /\ Review o/£mpiriml Rcsenrc-/1 m, 

Major Policy /.,suts. 49 l.Aw & CONTl,MP. l'ROBS. 85. 103 ( 1986), 
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reduction in claim severity more than offset by the rise in claim 
frequency.'9 Moreover, although significantly faster than litigation,4"
arbitration to decision costs 17% more than pre-verdict settlement." This 
is consistent with Sloan ·s finding that arbitration tended to increase 
premiums.'2 

At best, tort reforms have had moderate success in curbing increases 
in the frequency and severity of malpractice claims. Danzon found that 
shorter statutes of limitations, mandatory collaleral source offset, caps on 
damage awards, and arbitration statutes were somewhat effective in 
easing the rise in claim frequency and severity. Sloan found that only 
mandating pre-trial screening panels led to a cut in premiums. However, 
collectively, the legislative reforms had no impact on premium inflation." 
Some commentators concluded that the single most important factor 
influencing victory is whether the insurer views the case as one with legal 
merit . 44 

None of the reforms addressed the fact that only a very minimal 
proportion of negligently caused adverse medical outcomes ever reach the 
stage of claim filing, let alone recovery:' Perhaps the most important 
issue in the systematic policy debate is whether the tort system better 
compensates and more effectively prevents the occurrence of iatrogenic'" 
injuries, including those negligently induced. than could a proposed 
alternative system. 

ll. MEDICAL MALPRACTICE NO-FAULT LIABILITY

PROPOSALS 

Proposed no-fault alternatives lo the medical malpractice tort system 
focus on replacing the tort system for adverse medical outcomes. The key 
factors distinguishing the various proposals are the range of adverse 

"N,w £1'ide11Ct?, .<11pra nole 10. a1 72 & 77. 
"Zuckerman. Koller. & Bovbjerg, .<111,ra no1e 38, al 104. 
"P. DANZON. supra nOIC 7. al 202. 
''Sloan.supra nole 10. at 640. 
"Id. at 642. Q1hcr tori reforms. as yet too rcccnl for their impacl 10 have been studied empirically. 

include limitalions on joinl and several liabilily. additional penalties for filing frivoloos lawsuits 
and pa1ient ca1as1rophic compcnsa1ion funds. 

"Zuckerman, Koller. & Bovbjerg, ·"'I'"' note 38, al 98. 
"One possible excep1ion is arbilralion. See texl accompanying notes 47-51 (AMA Proposal). 
"'As used herein, "iatrogenic injuries" or "iatrogencsis" refers 10 patient injuries caused by medical 

lrCalmcnl. 
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outcomes subject to the distinct treatment of the new system. the extent to 
which fault remains part of the system, and the balance between 
compensation and deterrence mechanisms. The alternatives fall into three 
major categories: (I) Neo-No-Faull Early Compensation schemes; (2) 
Pure No-Fault systems; and, (3) limited no-fault plans utilizing specified 
events. Preliminarily, a brief analysis of the recent American Medical 
Association (AM A) proposal is warranted. 

A. Administrative Fault

The AMA and the Specially Society Medical Liability Project•'
propose a fault-based, administrative system, modeled after the National 
Labor Relations Board, to completely replace the tort litigation system. 
The proposal consists of three basic components: (I) an administrative 
mechanism consisting of a Medical Board , Office of General Counsel, 
and staff for determining the compensabili1y of adverse medical out­
comes and for monitoring health care provider performance, with the 
power to discipline when appropriate; (2) retention of the fault standard 
for determining liability and compensability; and (3) modification of 
some legal elements of medical liability. The proposal is receiving state 
legislative consideration in Utah, Vermont, and Wyoming. 

The administrative mechanism consists of several de novo reviews of 
the merits of the claim,4·' one administrative appellate review using the 
substantial evidence standard of review, and judicial appellate review. 

The plan poses major difficulties for claimants. A claim deemed 
"meritorious" must follow an arduous negligence determination process 
that only the most obvious or egregious instances of fault-induced medical 
injury will �urvivc. Among other things. it i� likely that younger attorneys 
will work in the Medical Board's Office of General Counsel and will face 
experienced defense attorneys." Furthermore, Office of General Counsel 
attorneys may be forced into a conflict of interest situation by the 
proposed requirement to settle claims if the attorney, not the claimant. 
finds the settlement offer "reasonable." Cases in which fault is uncertain 

"AMNSPECIALTY Socn;rY MEDICAL LIABILITY PROJECT. A PROPOSED At.1"ERNAT1vF. TO THE Clv1L 
JUSTICE SYSTEM FOR RESOLVING MEDICAL LIABILITY DISPUTES: A FAULT·BASED ADMINISTRATIVE 
S YSTF.M ( 1988). 

.. A claim must be found meritorioos in each of four successive de novo reviews 10 secure 
compensation. lnvestiga1ion and review for meril is conducled firsl by a claims reviewer. 
thereafter by a Medical Board member, !hen by one or two physician reviewers. and subsequenlly 
by a hearing examiner. Id. al 21-32. Set1lemen1 procedure.< arc manda1ed. 

.. Sre P. Weiler . .rnpra note 3. 
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might well be deemed to lack merit and significant barriers preclude 
further pursuit of a claim in such situations.�' 

There are some clements of the administrative fault tribunal that have 
merit. A relatively simple filing process initiates a claim and investigation 
of facts without resource expenditure by the claimant. The expedited 
process would resolve claims faster. The expertise, experience, and 
written rulings of the Medical Board probably would result in more 
consistent and well-reasoned conclusions regarding liability and a grow­
ing body of knowledge about the elements of medical injury.5

' Moreover,
the information generation, continuing education. and disciplinary pro­
cedures merit implementation . 

In the final analysis, however. the administrative fault mechanism 
replaces one series of barriers to recovery with another. Given the 
incidence of malpractice, the process should expand, not constrict, 
compensation for meritorious claims. 

B. Neo-No-Faull Early Compensation (Statutory)

The early compensation alternative. originally proposed by O'Con­
nell;' has seen legislative consideration in at least Massachusetts. 
California, and the United States Congress." These plans have been 
labeled Statutory "Neo-No-Fault" plans because they envision broader 

"'lb pursue such A claim bey(J!ld lhc scco11d scn,c11i11g level. a claima111 must pay fur a privalc 
auc,rney :inJ secure a medical c,pcrl

°
s opinion. rccoor<c which 1he AMA makes clear they believe 

is unlikely. 
"Ser P. Weiler. s11pra note 3. at 225. 
,: o·conncll. Offers 11,m Can·, Re Re/wed: Fort!do.,1,r,• ,if Pt!rsonal Injury Cluim.t h,,1 D,-fendmus · 

Promf11 1imd,r fl[ Claim,1111s' N<t F.mnumic Lassrs. 71 Nw. U.L. REV. 589 (1982) (hercinaflcr 
O//f'rsl. Sre al,m O'Connell & Guinivan. An /rra,innol Combinmio,r: Tlte Relmfre £.rpm1.do11 of 
Uohili,,· /11,wmm·e m11/ Cm1trm·1i,m of /...1t,t.'f ln.u,ronn·. 49 Omo ST. L.l 757 (1988): O'Connell, 
N,m-No•Fm,/1 Rc•me,lie.{ f<,r Mnlia1/ lnjur,es: C<H,rditr<1t<•d Storwnry mu/ Cmurtt(·tcwl Allrr,ratfrt's, 
49 LA" & Cot1TEMP. l'Ro11s. 125 (1986) (hereinaflcr Nto-No-Fiwltl. 

"Both 1he Massachusens and California bills failed 10 pa« 1hc lcgislaiures. H.R. 3084. 991h Cong .. 
Isl Sc-s .. 131 Cong. Rec. 116353 (1985). discussed in Moore & Hoff. N.R. 3084: A Mort Ra1io110I 
Comptmntio11 System for Medh<il Molprc,rti<-t. 49 LAw & CONTEMP. l'llt1RS. 117. 118 (1986). ""s 
fifl'I in1roduced in 1984 as H.R. 5400. II was n,� reiniroduced in 1he IOOlh Congress. Supporlers 
arc looking for • principal <ponsor in lhe 10b1 Congrc«. 

A rnodiric<l prupt1,al under cc>n�idcra1ion by proponent� i,; cfc.;.igned to allcviatr concern about 
lhc harshness or l<�ally precluding IOrl li1iga1ion . T he ploimirr could OCCCpl lhe offered 
compcns:nion. or rcjec1 ii and li1iga1c. subjec1 10 ei1hcr a uamage cap or a differcn1 s1andord or 
proof. such as gross ncglig,,nce or proof beyond a reaSQllablc doubl. T his would leave to 1h< lort 
<ystem the more egregious cases. Telephooc inlervicw wi1h John Hoff (May 4. 1989) (Anorncy 
Morr 3"<i!oited Rcr. Moore in prcp;1ring 1hc lcgi.,.latlve initiative). 
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availability of automatic indemnification for net economic loss while 
retaining the fault standard, rather than a total displacement of the fault 
system." 

. . 
The unifying element of these plans is that, following any iatrogenic 

inJury, the provider has a limited period of time5s during which a potential 
or actual claim may be foreclosed by offering the victim compensation for 
the full net economic loss suffered and for reasonable legal fees. The 
inclusion of legal fees is necessary. since there will be no award for pain 
and suffering that is generally the source of fees in traditional tort 
litigation. The net economic loss consists of medical expenses and wage 
loss less any payment from collateral sources. 

The provider's determination of cases deserving compensation is 
based on its own assessment of liability. The victim has a limited time 
during which to accept or reject the offer, but has no tort claim alternative 
once the provider extends the offer. Should the provider elect not to offer 
economic compensation, or in cases of death or intentional injury, the 
victim has all rights that now exist to proceed in tort.,. Annuity payments 
would be made periodically rather than in a lump sum. Arbitration would 
resolve disputes over the amount of compensable loss. 

The primary rationale for these Neo-No-Fault proposals has been the 
partial preemption of the tort system without abandoning the fault basis of 
liability. This retains intact the three tenets of tort law as a system of 
deterrence, compensation, and corrective justice, while reducing much of 
the transaction costs, delay, and uncertainty encumbering the tort system. 
According to proponents, the system also encourages the tender of 
benefits in marginal cases based upon a cost/benefit analysis." The plans 
also have the advantage over no-fault plans of deflecting the issue of 
defining which adverse medical outcomes arc covered.'" The provider 
independently assesses responsibility rather than relying on a predelinea­
tion of compensable outcomes. 

"Nto-No-Faulr, su11ro note 52. al 129. 
"The time limit should provide lhe defcndanl sufficicnl lime 10 in.,cs1iga1r 1hc circum,1ances or 1he 

incident giving rise to lhe claim. O'Connell's original proposal haJ a 60 day limit. The le�islali\'C 
proposals call for a 180 day Ii mil. 

,. In 1-t.R. 3084. if a provider failed 10 offcr compcnsa1ion.1hc vie1im could go 10 arbi1ratio11 ,wcr 1he 
issue or provider fault. recovering ooly nc1 ecooomic loss if successful. Moore & I-torr. s11pm nOlc 
53. at 119. 

n Neo-No-Fault. ,upra nOle 52. al 130. 
" Moore & Horr. s111,ra note 53. a1 118. 
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C. Pure No-Fault

A Pure No-Fault system would statutorily mandate liability for
iatrogenic injuries without regard to fault. The victim would receive 
compensation for any injury arising out of medical care, whether the 
result of negligence or a risk of normal care. Causation becomes the sole 
determinant of whether compensation is provided. Negligence is no 
longer a variable. Compensation would come from either: the provider or 
the mandatory third party insurer of the provider;'" nr. the injured party's 
mandatory first party insurer."'' The Third Party Pure No-Fault system for 
medical injuries is essentially a strict provider liability regime.•• It 
resembles workers compensation. The First Party Pure No-Fault insur­
ance resembles automobile no-fault compensation."' 

At least two proposals for First Party No-Fault insurance exist..., 
Under Pollack's Medical Maloccurrencc Insurance (MMI). "[sjtate law 
would require patients entering a hospital for treatment either to show 
proof of private maloccurrence insurance or to purchase a policy covering 
that particular course of treatment..,,.. Insurance purchased on admission
to the hospital would be added to the hospital bill for a payment either by 
private health care insurers or by Medicare or Medicaid. An assigned risk 
pool could sell insurance to those patients unable to acquire private health 
insurance or un4ualificd for Medicare or Medicaid ("bad risks"). A 

"Set Ehreniwcig, Cum1m lsory "llo.1J1ital-Accide,11'" l11wrc111c,; A Nuded First Si,p Toward the 

Dis11larrme111 of Uahility for "Mrdiml MalJ1mc·tic,·. 31 U. Chi. L. Rev. 279 (1964); Roth & 
Rothstein, No11-Fa11/t-Oased Medical l11j11ries Compt11satio11 Systems. in U.S. Dcp" t of H.E. W 
(No. OS-73-89), Ap1>. to Rl11>RT OF 111E S1,c."'REIAR\' 0S COMMISSION ON Ml,DICAL MAI .PRACTICE 
462-63 0973): S. 215, 941h Cong •• ISO Sc.". (1975). 121 Cong. Rec. 641 (Jan. 17. 1975) (lhe 
"Inouye-Kennedy No-Fault Proposal:· national medical injury compensation insurance): Grad, 
Medical Mnlpractire nnd tl,e Crisis of l11sura11c, Avail<1bi/i1y: Tl,e 1\1111i11g Options, 36 CASE W 
RF.s. L. REV. 1058. 1090-97 (1986). 

•�• Srr Durflt'tte. Mnl kol llljun· /11.mrouC<"-i\ lhuihlt• Rrme,fr for 1hr Ma/praf'lice Problem, in 
MEDICINF. LAw ANIJ PuBLK' Poucv 26 (N. Killrie. II. Hirsh. & G. \\\:gncr. eds. 1975): Pollack. 
supra nole 6: Pollack. Nn Filtdi11g of J-;111/t: 1i1ki11� a New ApprQ<Jc/r 10 Malpracrice l11sura11u. 11 
LF.GAL TIM>-� 24 (Apr. 1989). 

"Su R. &sn.1N. A Tlll•.ORV OF SrRICT LIABILITY: Tnw,RD A Re.FORMULATION OF TORT LAw (1980). 
" Roth of 1hesc no-fault scl..,n,es conlra<I "i1h a 1rue social insurance approach which is 

administered by a j?OVCrnn>enl agency. funded by general re,<cnucs. and may compcnsa1c for injury 
without rc1rnrd to cause. Coun1rics with such npproaches include Grca1 Britain. Aus1ralia. 
Sweden. Finland. ond New Zealand. For some pmposals directly applying to the United States. 
sec. e.g .. Rc�h & R01h<1cin, su1m1 noce 59: Sut?arman. s11r1ra note 6 .  

"Su Dornc11e. supra note 60 :  Pollack. supra noce 6. 
.. Pollack. supra no1e 6. at 578. 
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minimum level of benefits would be mandated. covering economic loss 
and a specified level of non-economic damages."' 

If coverage is disputed, routine arbitration panels would determine
whether a particular outcome of medical treatment was a covered 
maloccurrence and would "separate the sequelae of medical treatment 
from the sequelae of the patients' condition by applying a standard of 
avoidability on an ad hoc claim by claim basis, rather than in advance."'� 
Avoidability is defined as whether the disability was more likely than not 
attributable to health care management. If yes, then provider causation­
iatrogenicity-would be established. Then a presumption of iatrogenicity 
shifts the burden of proof, applying "unless the outcome was an 
unavoidable consequence of a preexisting condition or an unavoidable 
reasonably anticipated result of the best treatment or alternative .. ,., 
Though focusing almost exclusively on compensation, MMI proposes to 
help prevent maloccurrences by experience rating providers and adjusting 
premiums for patients accordingly. 

Dornette's system would be financed by premiums paid by each 
patient.68 An appealable administrative review of causation would deter­
mine whether an adverse outcome is considered a compensable event. 
Professed advantages particular to First Party No-Fault insurance include 
the following: improving actuarial credibility in determining premium 
rates; consequent reduction in rate volatility; systemic viability enhanced 
by the significant excess of premium income from the larger pool of 
policies over the increased number of claims; attorney support for 
receiving post hoc fee awards from the insurer for arbitrated claims, even 
for unsuccessful bona fide claims; elimination of the provider-middleman 
insurance transaction costs: patient choice of policy coverage and pre­
miums; and, insurer collection of maloccurrence incidence dala for 
ratings of providers, both for premium levels and for consumer 
information."' 

A Third Party Pure No-Fault system would be administered by the 
provider or its insurer. The extent to which causation becomes a contested 

"Id. at 578-79. 
"Id. at 581. 
"Id. 

,. Dornenc. supm nOlc 60. at 30-36. Domelle & MMI arc similar in their e ssential characteristics. 
so a detailed analysis of Firs t Party No-Fault will be limited to the more recently developed MMI 
proposal. 

., Id.: Pollack .. 1111>m note 6. al 580. 583-86. 
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issue depends on the clarity of the definition of medical injury."' Awards 
would be scheduled according to the injury suffered, and could include 
most components traditionally present in litigation. It could be more 

narrowly restricted to include some or all of past and future medical 
expenses, lost wages, pain and suffering, and legal fees. It may or may 
not include an offset for collateral source compensation. A particular 
advantage of Third Party Pure No-Fault is the imposition of insurance 
costs directly on the provider for strict liability. 

Justification for the abdication of the tort system in favor of a Pure 
No-Fault system, as in the Neo-No-Fault proposals, rests primarily on the 
grounds of efficiency, effectiveness, and equity. Replacing litigation 
expenses with a more cost-efficient and predictable administrative 
procedure permits more timely compensation of more victims of both 
negligence and normal risk. Advocates argue that no deterrence is lost 
since the tort system offers little anyway. with the prevalence of inconsis­
tent findings of fact and with the "moral hazard" created by liability 
insurance." Defensive medicine would be reduced. No-fault would be a 
necessary constitutional quid pro quo for limiting damage awards.72 No 
stigma would attach to compensation since payment would be on the 
morally neutral ground of "accident." Orher system advantages include 
consistency of decisions and awards, accessibility for claimants, assured 
payment of the award, predictabiliry of systemic costs, avoidance of 
duplicate payment (if no collateral source rule), and enhanced medical 
injury data collection and analysis ." 

D. Limited No-Faull: Specified Events Schemes

In recognition of the difficulties encountered by open-ended no-fault
plans, especially with regard lo determining which medical conditions 
are consequences of medical intervention and not of the condition that 
prompted medical care, more limited forms of no-fault insurance have 
been proposed. These plans would automatically compensate patients 

� Cau.;;ation ic. :rn cc:prcial1y scnsith-c is�uc due 10 1he complication or 1hc prce:tisting condition 
"hich prompccd medical care St•� i11fm notes 188-2{KI 

"Grad. mpro nOlc 59. 31 1091: Pollack. -'"I"" nOlc 6. al 567 Su olw P. 0AN71)1'1, mpra nOlc 7. al 
91 & 214. 

" Id. llo,-.,vcr. 1hc very e<is1c11cc of defensive medicine. 10 1hc exienl 1ha1 i1 doc.< not subs1an1ially 
clcv:i1c ri.<k. supports lhe nocion 1h01 dc1crrcncc does in facl resull from lhc 1hrca1 or 1or1 sui1s. 

" ROlh & R01hs1cin. supra ootc 59. Ro1h & Roch,1ein envi,ion a �O\·crnmcn1-•flilia1cd no-faull 
commission. more akiu to a social in�urnnce scheme. These advantages adhcr� to both private and 
puhfo.· nc,.(.:n1II �-heme,. 
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who suffered adverse outcomes specifically pre-determined to be com­
pensable. The list of compensable outcomes would be determined 
statutorily or contractually on the basis of their relative avoidability or on 
the likelihood of having arisen from medical error. The tort system would 
remain in place for outcomes not included as automatically compensable. 

Various rationales are advanced in support of a specified compens­
able events mechanism. Prior specification of compensable outcomes 
preempts litigation over cause. In addition. limiling no-fault compensa­
tion to a narrower range of events reduces the costs relative to more 
inclusive no-fault schemes. Furthermore, compensation is linked to 
quality assurance and injury prevention by retaining provider financial 
responsibility and by focusing on the patient's highest priority. the 
outcome, rather than the inputs." System flexibility is enhanced by 
beginning with a more limited initial list of compensable outcomes, 
expanding the list with experience on data and cost, and updating the list 
in light of medical advances and experience with preventability. '! Finally, 
the system encourages innovation to improve medical care and does not 
penalize a patient or provider any more than if the original technique had 
failed. 

I. Statutory Schemes

a. Desig11a1ed Compensable Evems

Havighurst and Tancredi have proposed a statutory scheme in which
health care providers would purchase from private insurers a policy of 
"medical adversity insurance" (MAI) to automatically indemnify a 
patient suffering a designated compensable event (DCE).'0 Patients would 
receive compensation for all medical and hospital expenses . and for lost 
wages up to a pre-determined maximum. A floor is imposed on wage loss 
compensation. and a minimum claim amount level would exist.n A 
statutory board of medical experts and consumer representatives would 
determine inclusion of outcomes on the list of compensable events based 
upon their relative avoidability. Providers would pay premiums rated for 

" NATIONAL AcADEMY OF SCIENCES. INSTmrrE OF MEDICINE. BEYOl<I) MALl'RACTICF� C!J'IP€NSA1 ION 
FOR MEDICAL INIURIES 38 (1978): Tancredi . supra note 6 .• , 282. 

"Id. 

,. Hovighursl & Toncredi. Medical Atfrnsiry lns11ronc,-A No-Fault Approoch 10 Mtdirol M11lpmr• 
tict 011d QualityAssuranct. 613 INS. L.J. 69. 71 (1974): Tancredi. supra m�e 6: ABA C0'1MISSION 
ON MEDICAL PRO!'ESSIONAL LIABILITY. DESICNATfJ) C:O,.tPENSABLE Eve<r SY STE>I: A FEASl81U fY 

Sruov (1979). 
"Id. 
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claims experience. The plan retains the collateral source rule, but 
subrogates those first party sources lo the patients' rights to recover from 
the providers. Within a specified time after recognition of a potential 
claim. providers must inform a patient of the existence of a claim. or be 
personally liable for the claim, perhaps within the traditional tort 
system. '8 

The primary rationale behind the statutory DCE mechanism is the 
combination of no-fault compensation to victims with a stmng financial 
incentive to deter iatrogenic injuries. Outcomes covered arc avoidable 
relative to other adverse outcomes."" Wage loss limitations reflect the 
expectation that high income persons would self-insure, and that this 
would not distort providers· quality incentives. A minimum wage loss 
entitlement would protect people like stay-at-home spouses. 

Retention of the collateral source rule together with first party 
insurance subrogation avoids a windfall to the patient while preserving the 
financial incentive for quality care, and encourages first party insurers to 
inquire as to the existence of a compensable event. This commensurately 
reduces the cost of health and disability in�urancc and employer sick pay 
plans."' Experience rating premiums retains an element of provider 
responsibility. focuses attention on specific risks. and docs not automat­
ically force the cost-reimbursement system of financing health care to 
pick up providers' insurance premiums." The disclosure requirement 
corrects for the fact that many claims are never filed due to patient 
ignorance of the provider"s role in the adverse outcome.•1 Disclosure also

n Id. al 72-7.1. 
" llovighur<1 & T.111crcdi • . mpra no1e 76. •• 77. 79 & 82. Su 11lw i,,Jm no1c, 2.12-44. A <ample li51 

for orthof)l!<lic czirc include,;; ou1cun-.co;; found 10 he ncgli�"Cnlly 1.·:m-.cd in a "great majori1y" of 
reviewed ca�s lei. ut 75. Sre ol.,;o Tancredi. ldem(J_,•111,: /\,v,i<l"ble Atlw.'rl'e £,'tms in Mediri,rt'. 12 
Mw. CARe 9J5 (IC/7�). Two difficullic< in de1en11ining approprioicly compensable !llllCOnlC.< art 
ob1oining :1 conscn,:,,,us or medical expcr1s anti asccr1:1ining rel:.uivc avoidability tluc to varia1ion in 
res1>00scs or pa1icnl11: to medical inlcrvention. N}t.TIOOAL AC'At>EMY OF SCILNCF..S. supra nocc: 74. :11 
38. 

"' Id. Some of lhc<e <aving< could fund a reinsurance risk pool. 
u For more discu��ion or c:<.p,criencc ra1ing .  sec i,ifn, notes 175�87 anti accompanying ccxt. The cosl�

reimbursement sys1em for financing hcahh care is 1hc process whcrehy lhc hc11llh care provider 
incurs 1hc cos1 of providing medical 1rea1111cn1 and 1hcn bills 1he pa1ien1 or insurer for 
reimbursement. 

"The GAO cs1im,11c< 1ha1. in only .9% of all claims file< opened, did 1hc prnc1i1icmer. 1hc l>0-<pi1al. 
or the in!i.urnncc comr,:my nc,ciry the pa1icn1 of a m�1lprac1icc im.�itfent. Payment was made ttl lhc 
pa1ien1 in 99% of 1hese cases. suggcs1ing 1ha1 providers ini1ia1ed lhe procc.<.< only when 1hey knew 
1hey wnuld hc <ucd and intended 10 resolve 1he i«ue quickly and inexpensively. GEN�RAI. 
A.C'CTllJNIING 01 FIC1,. MU>K"AL MALl'IUCTICL: CIIARAC."rl.RISTICS llf CLAIMS CLOSW IN 1984. 
(;A()/HRl)-K7-5�. 01 Jf> (Apr. 19K7l 
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improves quality feedback for measuring the system and provider 
performance, by ensuring data collection on the frequency of various 
outcomes. 

b. Catasrrophic No-Faull: Virginia & Florida Birth -Re/(l{ed Neurological

Inju ry Compensation Acts

Virginia in 1987. and Florida in 1988, became the first two slates to 
pass mcdicnl malprncticc no-fault programs." Whnt may be termed 
"Catastrophic No-Fault'' plans. the Birth-Relatcxl Neurological Injury 
(BR NI) Compensation Act in each state"" creates a compensation fund to 
cover participating physicians and hospitals for severe brain and spinal 
cord injuries resulting from obstetrical care. The statutes exclude 
common-law tort remedies for qualifying cases.85 

Successful claimants recover compensation for "medically neces­
sary and reasonable expenses of medical and hospital. rehabilitative, 
residential and custodial care and service. special equipment or facilities. 
and related travel." subject to collateral source offset, and reasonable 
expenses incurred in filing the claim. including attorneys fees. Virginia 
compensates for loss of earnings after the child reaches 18 years of age. 
and Florida awards up to $100,000 to parents to compensate for lost 
derivative actions. replacing wage recovery."' 

Funding in Virginia is provided by annual assessments upon par­
ticipating obstetricians ($5000), participating hospitals ($50.00 per deliv­
ery, up to $150,000), all practicing physicians ($250.00). and, if 
necessary, casualty insurers doing business in the slate. In Florida, up to 
$40 million is available from the state before assessing casualty insurers." 

" A North Camlin.:t eommi.ssion is �111dying the i�suc. 
" VA. Coot! ANN. § 38.2-5000 10 -5021 (Supp. 1989): FLA. STAT. ANN. § 766.301 10 .316 (West 

Supp. 1989). 
"The Virginia Ac1 specific.< 1hc qualifying medical condition as a lh-c birth infnn1 '" pcmianenlly 

non-ambulatory. aphasic . incoo1inen1. and in need of assis1anee in all phases of daily living.·· VA. 
Cooe ANN. § 38.2-5001 (Supp. 1989). The Florida Ac1 covers live birth infants over 2500 grams 
rendered ·• pcrmanen1ly and subs1antially menially and physically impaired.·· FLA. STAT. A NN. § 
766.302(2) (Wesl. Supp. 1989). Both acts define cause as --oxygen deprivation or mechanical 
injury occurring in the course of labor. delivery or resusci1a1ion in lhe imnicdiale pos1-dclh-cry 
period in a hospilal. •• Id. Eoch law excludes disabili1y or dea1h caused by gcnelic or coogcniial 
abnormality. VA. Coor, ANN. § 38.2-5014 (Supp. 1989); FLA. $TAT. ANN. § 766.302 (West Supp. 
1989). 

.. VA. Cooe ANN. § 32.2-5009(1). (3). & (4) (Supp. 1989): Commcnl. Vir11init,"s Birth-Rtluted 
N,urolngicnl Injury Co111pcnsa1io11 Ac-1: Consri1111io110/ a11tl Pvliry A1111lyus. 22 U. RICI IMOND L. 
RF.V. 431. 435 (1988): FLA. S TAT. ANN.§ 766.31(1)(a)•(c) (Wesl Supp. 1989): Tcdca51le & Dew.ir. 
Metlirol Molpmcrice: A New Treatment for n11 Old 1/ln,ss. 16 FLA. L. REV. 535. 588-89 (1988). 

" VA. Coo£ ANN. § J8.2-5019(A) (Supp. IQR9): Fl.A. S lAl·. ANN. § 766.JM(<I) (Wcsi Suw. 19891. 
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In both states. claimants rile petitions and all documentation 
supporting the claim with a commission. A physician panel makes a non­
binding recommendation as to whether the claim is a qualified injury. The 
commission makes a final determination of qualification and the amount 
of compensation to be awarded." All claims are automatically forwarded 
lo a board of medical review and the department of health for quality of 
care review, with a mandate 10 impose sanctions for substandard care.3•

Objectives of the Virginia and Florida plans include the following: 
compensating profoundly damaged infants and aiding their families by 
providing more certain and immediate compensation for expenses not 
covered by collateral sources; bringing private insurers back to provide 
coverage for obstetricians; stabilizing or reducing premiums by removing 
catastrophic cases from the tort system; and. creating an incentive to 
hospitals and obstetricians to care for Medicaid and indigent patients.90

2. Elective No-Paull

Frustration with the legislative process and belief in private initiative
has led to several limited no-fault proposals designed for private imple­
mentation by health care providers, their insurance companies, and 
patients, without statutory mandate. These plans rest on elective con­
tractual relations between patients and providers. 

lancredi has proposed one such program. a private means for 
implementing what is essentially the MAI proposaJ.•1 O'Connell also has 
proposed an Elective No-Fault system."' Under Elective No-Faull, health 

care providers would define all the adverse medical outcomes for which 
fault-based claims would be foreclosed by automatic compensation. 
Patient choice of a provider brings with ii the liability system as defined 
by the provider. Claims would be paid on an occurrence basis, with no 

"VA. COOi, /\NN. � ,18.2-500.l Ill -5008 (Supp. 1989); Fl.A. SIAI. ANN.� 766 .. "IO-l-.309 (Wcsi Supp. 
1989). 

"VA. Cooc ANl'I. § 38.2-5004(8). (C) (Supp, 1989); Fu. STAT. ANl'I. § 766.304(4), (5) (Wcsl Supp. 
1989). 

"HARVARD Sc11001.. Of' Puouc HEAl..111, No-FAULT COOtPEl'ISATION FOR NEUROL.OGICAI..I.Y IMrAIREO 
INFANTS: Al" EXPI.Of!ATIO'I Of' TIIE ISSUES FOlt TIIE ll'ISURAN('E PANEL 16-17 (1987). S,t Ep�lein. 
Mark,1 011d R,gu/arory Approac/i,.r to Metliml MalpractiC'e: Th, Vir11inia Obst,,rical No-Fault 
S10111t,, 14 VA. L. REV. 1451 (198R); O'Connell. Prn,:matir C,m.llroi,w, ,m Market ,1,,prooc/1,s: A 
Response 10 Pmfe.uor £,,,,,in. 74 VA. L. RtV. 1475 (1988): Commcn1. supra n0tc 86. at 436-50. 

"lancrcdi . . wpm no«c 6. a1 277. 
"O'Connell, An Alternotfr, to Alxmdoning Tort U<1bility: £!«•1;.-,, Nfl•Fa11l1 l11s11rtmc, for Ma11y 

Kinds of lnj11ri,s, 60 Mll'IN. L. REV. 501. 522 (1976) (probably O'Connell's mos1 comprchcn.sive 
and persuasive advocacy or 1hc no-fauh conccp1). 
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specific determination of causa1ion or legal culpability.•-' Patients would 
receive compensation for out-of-pockel losses only. Compcnsalion would 
be determined in a final administrative procedure with no provision for 
appeal. Faull-based litigation would remain for outcomes not agreed to be 
automatically compensable. 

The rationale for Elective No-Faull focuses primarily on the goal of 
compensation, saving enough tort money to make it auractive to both 
patient and provider, and providing simple access to compensation. 

3. Co11tract11al Neo-No-Fault

More recently O'Connell has proposed a Contractual Neo-No-Faull
plan. The provider obligates itself to offer economic compensation wi1hin 
90 days of the occurrence of any adverse events specified in the provider­
patient contract. The victim then has the option to accept the tender of 
compensation or pursue the claim in tort. The purpose of this plan is to 
circumvent some of the legal difficulties provider-patient contracts might 
encounter, such as adhesion and unconscionability issues."' 

Critics of contractual schemes argue that contracts really absolve 
providers of liability, and consumers in the market for health care services 
are often uninformed, lacking the capacity to compare providers prior to 
illness and lacking the time to compare at the moment of illness.°' The 
cost savings achievable by re-ducing malpractice premiums, which are 
only 1% of total health care costs, are insufficient to induce informed 
patients to accept a reduced standard of care. Private contract really 

results in no provider liability. 

IIJ. COMPENSATION 

No-fault liability systems as compensation mechanisms rest on three 
principles:90 payment without regard to fault; payments by private enter-

•• Presumably, wi1h 1hc use of a compcn<able evenls sys1em. 1hc causation issue is resoJ-,,d wi1h 1hc 
decision 10 include an adverse outcome on the lisl. 

"' O'Connell, A Nto•No�Fm,lt Comrac, in Utu of Tort: Prtnccide,11 Guarantees of Pos,acd,lrm 
S,11/,m,nt Offers. 73 CALIF. L. REV. 898 (1979): N,o-No•Fau/1. supra note 52. Congress recenlly 
has enacted lcgisla1ion mandating tender of economic loss for vaceinc-rcla1ed injuries. The vic1im 
then has lhc option of accepting tender or pursuing a tort claim. Su 42 U.S.C.A. § 300aa-10 
{Supp. 1989) (National Chi ldhood Vaccine Injury Compensation Program): Commen1. Na1io,i<1/ 
Childhood Vaccine llljury Act of 1986. 63 WASII. L. RE" 149 (1988). 

"For a full discussion. sec Law. supra note 3, al 316-17; P. Weiler. ,upm note 3. al 169-220. 
"Kcc1on. Campm,a1ia,1 for Medical Accidents, 121 U. PA. L. REV. 590. 601 & 603 (1973). 
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prise insurers; and. private no-fault payments as the chief source of 
compensation for the victim whose injuries fall within the scope of the 
insurance contracts. This presumes a corollary of partial or total provider 
exemption from liability based on negligence. No-fault is intended to 
achieve at least one primary objective of a compensation system, 
equity-between the beneficiaries and the cost-bearers, among beneficia­
ries, and among the cost-bearers. 

A. Fairness and Rationality of Com1>ensation

One of the most vociferous criticisms of the tort system is the alleged
lack of rational connection between the quality of care and the incidence 
of claims and resulting awards or settlements. Critics attack claims and 
awards as random and irrational." The validity of this assertion is relevant 
lo consideration of moving to a more highly specified award system 
guaranteeing coverage for at least economic loss. Pure No-Fault (both 
Third Party and MMI), the limited specified events schemes, and the 
Contractual Neo-No-Fault plan guarantee coverage for all economic loss 
resulting from covered events, rendering compensation highly predictable 
and rationally related to the loss incurred ... The Statutory Neo-No-Fault 
scheme preserves for the provider discretion to offer compensation. The 
decision to tender will include consideration of the particular patient's 
likelihood to sue. The fairness and rationality of awards is greater in the 
non-discretionary tender schemes. 

B. Range of Covered Outcomes: Breadth

The extelll to which a no-fault scheme replaces the tort system
depends on the proportion of all iatrogenic injuries the scheme deems 
compensable. Broader schemes better distribute losses by passing more 
costs through to all of society. protecting the individual victims from the 
full burden of the loss. 

The incidence of iatrogenic injuries is startlingly high. Estimates 
range from 4.65% to 7 .5% of all hospital inpatient stays resulting in 

"Su. �.g .. Offers, .supm nole 52. Su o/so J. O'Ca<NELL. TtrE LAWSUIT U)TTF,RY (1979). For a 
summary of research suggesting 1ha1 awards arc <1mngly relalcd 10 injury sevcrily. bul over• 
compen�ale lower economic losses and under-compensate higher economic losses. sec Zucker• 
man. Koller. & Bovbjcrg. s11prn no«e JS. al 98-100. Claim frequency is affecled not only by 
1cchnical care. bul also by lhe demeanor of 1he phy sician. lhe physician-palicnl relationship. and 
patient ignorance both or injury occurrence and legal rights. 

0'1 Thi� is: untrue for casc1; in which 1hcrc is: �real pain ;.111d suffering but li11Jc economic loss. 
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injuries, negligent or otherwise, which are potentially compensable 
events. In 17% of these cases, or .8% of all patients, evidence of 
negligence was present. 99 

The Statutory Neo-No-Fault proposals are likely to cover more 
adverse outcomes than does the tort system, but fewer than would no­
fault Compensation would be tendered in clear liability cases, when there 
is a reasonable probability of suit or claim. when net out-of-pocket costs 
are less expensive than full economic damages plus pain and suffering 
and the costs of the tort system, and when the provider can avoid the 
personal costs in emotion, time, and professional reputation involved in 
protracted litigation. In cases of unclear liability, advocates of Neo-No­
Fault argue that providers' distrust of the litigation process and the 
opportunity to present the offer in a "nonadversative, healing spirit" 
would induce tendcr. '00 

Success of the specified events proposals depends largely on the 
ability to define compensable events. The scope of coverage must be 
broad enough to obviate a substantial proportion of current claims or 
dramatically reduce the dollar costs of the fault system. MAI focuses on 
the areas hardest hit by malpractice claims. which are those injuries of 
definitive character and avoidability which facilitate easy delineation as 
compensable events.'"' However. the easily delineable events also arc 
those claims that settle early and avoid trial costs. Thus, the expansion of 
the coverage to include those less obvious, less avoidable outcomes would 

be necessary for significant improvement over the administrative costs of 
the tort system, in spite of the difficulties of defining compensable 
events. 102 

The BR NI plans reach directly into this more difficult range of 
outcomes. often the potentially catastrophic ones. The Florida BR NI uses 
a broader injury definition than Virginia, but excludes premature births. 
an exclusion which ultimately restricts eligibility more than the Virginia 

"Su P. Weiler. s1111ro noce 3. al 107-08. The Harvard Piloc Study. adminedly skewed somcwha1 10 
1cs11hc survey inslrurnenl. found a 4.8% 10 6.9% injury rate. Se, A PILOT S1uov. Sll(Jm noce 5. al 
59. 

100 Moore & Hoff. s11pm noce 53. al 120. 
1•1 Havighurst . . wpm noce 6. al 1270. Examples include hospital accidcnls. surgical mishaps. and 

ancs1hcsia consequences. One i1cm lisicd on a sample lis1 of ancsihesiology cvcnls was responsible 
for 61 % of 1he dollars paid for claims. 

101 Such dirficuhies could lead 10 litiga1ion over the dcfinilion of an iatrog.,nic C\'tnt. li1iga1ion which 
would be avoided if a less ambi1ious Slricl liability system were adop1cd. Havighurst . . <u(Jm noce <,, 
al 1270. 
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definition. However, both may be too narrow to preempt a substantial 
degree of litigation."" 

Elective No-Fault schemes and the Contractual Neo-No-Fault pro­
posal arc likely to result in narrower coverage than MAI. While it is true 
that providers will reap benefits from covering marginal cases of liability 
by avoiding expensive litigation and the possibility of huge damage 
awards. providers will not voluntarily purchase coverage for avoidable 
outcomes that rarely become claims due to difficulties in discovering or 
proving negligence."" Except to the extent that group health plans bargain 
with providers and their insurance companies. Elective No-Fault is viable 
only as providers see a benefit to themselves when designing 'their lists. 
There is fear of specialty societies designing uniform insurance contracts 
offered to patients on a take-it-or-leave-it basis.'"' 

MMI. like MAI. defines coverage by avoidability. but relies on case­
by-case determination. The presumption of avoidability would expand 
coverage beyond negligently caused injuries and well into some subset of 
additional injuries. 

Pure No-Fault by definition covers all iatrogenic injuries. The 
Swedish No-Fault system. for example. covers injury related to treatment 
but not necessarily to the health problem for which treatment was sought. 
Injuries which arc the expected result or the prior medical condition arc 
not covered.'"'' 

C. Extent of Coverage: Economic Loss

The extent to which an injured person is compensated for loss
implicitly reflects a decision on the protection, enhancement, and wise 
allocation of society's human and financial resources.'"' Critics of the tort 
system argue that excessive aw·Jrds for pain and suffering losses are the 
primary threat lo the systcm·s financial viability and perversely dis­
courage rehabilitation. Commitment to economic loss reimbursement 

"' "T
h

e incidence nr ncurol"!'ic injury did nol approach lh< prevalence of severe menial r<lardalion 
3nd cerebral pa IS)' ... 

0111comcs which commonl)' result in mulpraclicc �uits rc{!ardles� of evidence 
of malpraclicc. Brmvn & Faulknicr. /11jurt•d ln{cmts Art. Swd.,· Crm11mr<'s Defi11itin,r, Nrwborn 
Remrd.f. VA. Ml.l>ICAI. Mar. 1989. al 114 & 11(,.17. 

,m Havighurs1, i11pm n(l(c 6. 31 1276. 
'"' Id. a1 1270. 

'"' Ste Braham,. Tire Swe,lislr "Nn Fau/r'' Cm11pe11.m1imr S-,11•mfi,r Mediml /11j11rits, 138 NEw L. J. 
15 (Jan. 1988). 

1"' Kcc1on .. rnpra nnlc <>fl. al <1'n 
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encourages providers to pay for rehabilitation to mitigate future medical 
expenses, especially in catastrophic cases.""' 

Under Neo-No-Fault, economic loss is offset by collateral payments, 
thus covering out-of-pocket expenses for continued medical and hospital 
care, rehabilitation, nursing care, unlimited wage loss, housekeeping 
services. adapting the patient's house and car, and reasonable attorneys 
fees. MAI covers all medical and hospital expenses, limited wage loss. 
and reasonable attorneys fees without collateral offset. The Elective No­
Fault proposal covers all out-of-pocket losses. Individual provider con­
tracts could include a ceiling on benefits with possibly large deductibles 
creating a floor below which the tort system would still operate.'°" 

MMI covers a minimum net economic loss and a standard non­
economic loss payment. Patients may purchase additional coverage as part 
of the policy. BRNI covers collaterally offset medical, rehabilitative. 
long-term care, and claim filing costs, including attorney expenses, plus 
limited wage loss (Virginia) or a capped non-economic award (Florida). 

One controversial aspect of no-fault schemes generally is the elim­
ination of compensation for pain and suffering. Damages for pain and 
suffering. loss of enjoyment of life. and so on. are regarded in common 
law as compensation for losses. "0 Pain and suffering awards are the 
traditional source of attorneys fees. without which many suit� could 1101 
be brought. Often they serve as the corrective justice component of 
damages. No-fault advocates argue that since few victims receive com­
pensation even for pecuniary loss, it is socially more desirable to use the 
elimination of pain and suffering damages as a quid pro quo to guarantee 
economic loss compensation to more victims.'" 

The objective need for out-of-pocket expense reimbursement. and 
the fear of an exception creating a systemic loophole, mitigate against 
inclusion of pain and suffering compensation in a no-fault scheme. 
Compensation for reasonable attorneys fees are necessary to replace pain 

"" O'Connell & Beck. /\11 Updare of tire Suro.,,ys 011 rlrt Operatio11 of No,Ftmlt Auto La .... ,. 674 INS. 
L.J. 129. 136 (1979), 

""NATIONAL AcADEMY Or SaENCES. supra nole 74. at 42. Since 1he 10,1 sys1<m cffecli"ely preclude, 
small claims a� too cxpcni;;i"e to li1iga1e. deductible� lcm� 3 p:aticnl with no recourse. but. or 
course. ie.�s economic loss. 

,,. For a discussion o( 1hc pros and con, or pain and suffering damage,. see Law. ,11,,m note J. al 319: 
O'Connell. /\ Propo.<t1I 10 llbc/i:,h Defe,u/a111.,· Pnym,111 for Poi11 a11d S11fferirr11 i11 Re111rn /fir 
Po.wnrllf n/Claima111,· ,111orn;ys' Fu.,. 1981 U. ILL. L. Rr.,: 333. JJ9. J47. 

'" O'Connell. ,fll/JM m�c 110. :01 J56: M<,orc & �h,ff . . wpm noie 5J. ao 123. 
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and suffering damages, or the system effectively would bar access in 
disputed cases to those unable to afford an attorney. 

Foreign no-fault models are illustrative in their coverage. 112 New

Zealand provides coverage for the following: all accidental personal 
injuries, up to $17 .000 for permanent loss or impairment of any bodily 
function; $10,000 maximum for loss of amenities or capacity to enjoy 
life, including disfigurement and pain and suffering; and, l imited 
earnings-related losses up lo age 65. Sweden covers treatment costs and a 
pain and suffering payment, for a maximum of $500,000 total compensa­
tion, though it imposes a minimum need of two weeks of hospitalization 
or sick leave, permanent disability or death, for no-fault benefits to apply. 

D. Ease of Achieving Recovery

The ease with which a patient can secure compensation for covered
losses depends upon how a patient becomes aware of a possible loss, the 
likelihood a provider will offer compensation, and the energy a patient 
must expend to secure compensation. Under the tort system. the 
responsibility for pursuing compensation rests entirely with the patient. 
The discovery of medically-induced injury can occur during follow-up 
care years after the in itial treatment. or may be immediately obvious to 
the layperson. The exhaustion of first party insurance benefits may 
precipitate a malpractice claim. 

The specified events no-fault schemes-MAI, BRNI, Elective No­
Fault, and Contractual Neo-No-Fault-provide for automatic indem­
nification for losses from covered adverse outcomes. MAI obligates the 
provider to notify the patient within a prescribed time of a potential claim 
for a covered injury. The patient then files a claim. To discourage 
providers from resisting payment in cases of questionable occurrence, the 
provider can be required to pay altorneys fees for successful claimants. 
Under the BRNI plans, claimants file comprehensive petitions with the 
workers compensation commissions. Claimants will want private at­
torney assistance to pursue discovery. since defendants no doubt will be 
represented. At the hearing, the Commission(er) applies a rebuttable 
presumption of birth-relatedness and determines if causation and result fit 
the statutory definition.'" 

Contractual Neo-No-Fault obligates tender of compensation within a 

"'Gellhorn. M,dical Malpractict L.iti/iation (U.S.>-M,diml MislwpComptnsotio,r (New ualand), 
73 CORNEU.. L. RE\C 170. 194 (1988). Su also Brahams. supra note 106. 

'" v,._ Coots ANN. § 38.2-5007 (Supp. 19K9): Ft.JI. STAT. ANN. § 766.309 (Wc<t Sup,,. 1989). 
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specified time period following an injury claim, giving the patient the 
option to accept or reject such tender. Advocates of the proposal argue 
that acceptance of tender is likely since victims of serious injuries, even 
when liability is relatively clear, are risk-averse enough to the uncertainty 
of tort recovery that they will accept certain, immediate benefits.'" 
Elective No-Fault contracts similarly would mandate lender of losses, but 
also would mandate acceptance. 

Statutory Neo-No-Fault schemes make optional the tender of eco­
nomic losses and the accompanying foreclosure of a patient's tort right. 
The opportunity to foreclose large tort claims could encourage providers 
to set up comprehensive injury discovery procedures, and tender would be 
near certain in cases of clear liability. In cases of marginal liability. an 
economic cost/benefit analysis would lead to tender of compensation 
when a lump sum payment is greater than the anticipated litigation costs 
and the size of the likely recovery, discounted by its probability. The 
opportunity to avoid the anguish and adverse publicity of litigation, and 
the power to seek contribution from other parties potentially jointly and 
severally liable by extending immunity to them, also would encourage 
tender of loss."' 

Under a Pure No-Fault (Third Party) plan, patients would initiate 
claims with assistance in filing from an impartial review procedure."" 
This procedure could be part of the hospital grievance procedure, or part 
of an exceptional or standard review of medical files upon discharge. 
MMI (First Party) envisions routine insurer indemnification for injuries, 
with disputed issues addressed by standard arbitration procedures."' As 
with MAI and Elective No-Fault, the parties are obligated to lender and 
accept payment, with no tort option for those injuries. 

Patient utilization of an attorney to achieve recovery also adds to 
patient costs. The more automatic the compensation, the less the need for 
an attorney."' For example, under the Michigan and California auto-

'" N,o-No-Fault. supm noce 52, at 131-32. O'Connell cites lhe fact lhal 20 of 21 seriously injured 
high school athletes accepted lender under a similar plan. The Olhcr had fully recovered with small 
ec0001nic loss but with the possibility of a pain and suffering rcrovcry. 

"' Id. al 130. The s1a1u1ory erosion of the joint and several liability doctrine in many stales reduces 
this incentivc. 

'" R<>lh & R<>1hs1ein. supm note 59, al 464-65. 
'" ":>Hack. supra n<>le 6, al 580-81. 
"' One potential advantage of the AMA proposal. suprn n<>1c 47, is 1h01 the burden of claim 

inves1iga1ion rests with the administrative agency rather than the claimant, and then an anorney is 
provided fr,,- the claimant if merit is found. 
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mobile no-fault laws. 10% of claims utilized auorneys for filing. down 
from 50% of claims in the ton system.',. 

However, a poor victim will have trouble finding an attorney to take 
a contingent fee case without commensurate reward for the risk of losing. 
In New Zealand. claimants generally arc paid their costs regardless of 
outcome. Therefore. persons file claims freely without becoming en• 
tangled in expense.'� This may be an option worth considering. 

E. Promptness of Payment

A major criticism of the medical malpractice system has been the
delay in resolving claims. Medical injuries may not be discovered until 
several years after the treatment (the long tail effect). It then may take 
years after a claim is filed to resolve it . 

Each of the proposed alternatives to the tort system explicitly 
addresses the issue of delay. The Neo-No•Fault proposals would require 
loss tender within 180 days of discovery of the injury, either as mandated 
tender or to foreclose potential tort claims. MAI also anticipates a limited 
period during which the provider must notify the patient of a potential 
claim. MMI. BRNI, Elective No·Fault. and Pure No.Fault schemes rely 
on the patient to initiate claims. The primary vehicle for achieving 
reduction in the time needed to resolve claims would be the substitution of 
an administrative for a litigation process of compensation."' 

Automobile no.fault. most analogous to MMI. successfully has 
reduced transaction time from 57 .6% of tort claims paid within 180 days 
of accident to 84.8% of no-fault claims paid. Department of Transporta­
tion figures show that the time lapse from receipt of medical expense 
documentation to the first no-fault medical payment was four to seven 
days in over 50% of the cases, within one month for 80% of the cases, and 
within 180 days for 97.9% of the cases.'" Clearly, an administrative 
procedure could significantly improve early compensation over the 
current tort system. 

11• Rolph. Hammitt. & flouchcns1 iutomobilt Aa·id�11, Comptnsation: Who Pt,�1s llow Much /low 
Som,?. 52 J. RISK & INS. 667. 680-81 (1985), 

. 

"" Gellhorn .  mprn nole 112. al 195. 
'" The AMA proposal relies quilc heavily on 1his udvan1age 10 recommend it O\'Cr the lorl system. 

but specifics no lime limit for 1he procc-<s. AMA PR<.wos111.. s111,ra no1e 47, al 20-32. 
'" O'Connell & Beck, supra n<>le I08, al 141. 
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E Systematic Financial Viability 

The overall financial viability of a no-fault compensation system 
depends on all of the above factors as well as the specific factors discussed 
below.· 

I. Proportion of Injuries Compensated

The incidence of iatrogenesis is quite high. In the tort system, many
more treatment-induced adverse outcomes occur than result in claims 
and/or compensation. Only one malpractice claim is filed for every 10 
potentially valid claims, and even for major, permanent, partially negli­
gent injuries (the group with the highest probability of bringing suit), only 
about one in six injuries (17%) is followed by a claim. One in two of these 
received some payment (one in twelve (8%) of the "potentially litigable 
events"). According to some estimates, less than 4% of negligently 
injured hospital patients, and 0. 7% of all injured hospital patients, receive 
any compensation. iu Patients are either unaware of the mishap, unaware 
of their rights, or accept the adverse outcome. 

The range of covered outcomes varies with each proposal.,:, A 
comparison with workers compensation, a system quite similar to third 
party medical no-fault, is equivocal about whether the quid pro quo trade­
off of pain and suffering damages for broader compensation of economic 
loss significantly improves the victims' lot.'" 

Automobile No-Fault evidently has been more successful at achiev­
ing this goal. 11• The New York plan covers up to $50.000 medical 

"' P. Weiler. supm note 3. at 104•11; P. DA117.oN •. mpm IIOIC 7. at 20-25: Dan,on. s11pm note 7. al 23: 
Pocinki. Doj:ger. & Schwam. T1o, lnddrnrt nf /ntrt111mir· l,,j11rir.•. I-IEW Rep .. App.� (197)): 
Mills, New Malpmctiu R,f<Jrm ugislarion: Th, 17 l'erctrll Solmion. 12 LEGAL ASl'H"TS MtDICAI 
!'RAC. I (July 1984). These figures arc based on mid-1970s da1a. ScY<nly-cight percent or paid 
claims resulted from injuries in hospitals. Zuckerman. Koller. & Bovbjerg. rn11rn note 38. al 94. 
Research in progress will gather current data. Su supra no1e 5. · 

"' Su supm text accompanying noles 99·106. 
"' The negligence system is belier for small losses (high probabilily. low cost accidents). Workers 

compcnso1ion is belier for large losses. Both compen<01e for significantly less than one-half of 1he 
tOlaJ loss. Ashford & Johnson. Neglig,11ct Versus No-Fault Liability: An A11alysis of t/o, l\brku,· 
Compmso1io11 E.xompl,. 12 SETON H11u. L. REV. 725, 755·62 (1982). O1her wage lo« 
compcnsalion came from oocial insurance (16%) and employer/union or union pension and 
disabili1y plans (3%). This leaves 72% of loss uncompensated and thus borne by 1he victims. Id. ot 
155-51. 

'" O'Connell & Joost, Gi.,ing Motori51s a Choice 8ttn·u11 Fault 011d No-Fault l nsuronrt, 72 VA. L 
REV. 61. 73 (1986� 
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expenses plus wage loss, provided at one-half the cost of $30,000 of 
tradilional liability insurance based on fault. The experience in New 
Jersey, which covers unlimited medical expenses plus $5,000 wage loss, 
is similar."' 
2. Administratil,e Costs

Administrative costs are the lightning rod for criticism of the tort
syst_c'.n, and the great reposilory olhcr than pain and suffering damages of
addllronal no-fault compensation resources. Most estimates of 1he cost of 
operating lhc tori system put the amount of premium dollar aclually paid 
to claimants at 18% to 50%. o!i This is clearly less return on the dollar than 
workers compensation (55%-70%) or first party health insurance 
(85%-90% ). 129 

The no-fault proposals by definition eliminate one of the most 
expensive parts of the tort system-the determination of fault-and 
replace it with a more cost-efficient administrative procedure. 110 The 
specified events schemes. except for BRNI. will incur large starl-up costs 
in designing. refining, and upda1ing the lisl of compensable events, but 
w'.11 find marginal costs drop as adverse events are automatically 
reimbursed. However, the lists focus on readily definable events. which 
arc not the focus of most malpractice litigation. 

. As the list is exp,inded to preempt litigation of more ambiguc,us, less
avoidable outcomes. litigation over the list may ensue. Net administrative 
costs depends on whether such list litigation, combined with automatic 
compensmion for mosl of those events is, in the aggregate, less expensive 
than tort litigation of claims for those events. Statutory Neo-No-Fault 
retains the negligence judgment, shirting it from the court to the provider. 
This would reduce litigation expenses for cases where compensation w.is 
offered. but probably not as rnuch as wi1h specified evenls schemes. 

MMI has the potential to outshine 01her proposals for administrative 

"' Id. For a highly us<:rul summary of research, sec Rea. Ecmromic Analysis of Fault ,md No-Fault 
Liability Systems, 12 CAN. Bus. L.J. 444. 462-64 (1987). 

,,. Kakalik & Pace estimaoc that 42% or the premium dollar is paid 10 the non-auto tori victim. J. 
KAKALIK & N. PAa. Cosn AND Co,.1Pl".NSAllON PAIi> 1N ToR·1 LI 11,;,., ""' ( 1986). Weiler estimate< 
40-45% or medical rnalprac1icc premium dollars remain for 1hc victims. P. Weiler. s1111ra note 3, at 
129. 

'" Zuckerman. Koller. & Bovbjcrg. supra note 38. at 100. 
'" Under New Zcalond's comprehensive accidcn1 no-faull ac1, 93� or the collected premium dollar 

goc� lo the vic1im. Gel/horn. supra note 112, al 193 n.67 (ci1ing Report of 1/rr Acl"id<'Jlf 
Compet1.mtin11 Corpnrarion 11 { 1987)). 
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cost reduction, if the arbitration mechanism for resolving coverage 
disputes is not overused. This depends upon the insurer's demeanor and 
clarity of guidelines for pre-arbitration coverage determination. At this 
juncture, Dornette's proposal for an Iatrogenic Complications Registry, to
disseminate to arbitration panels and insurance companies information on 
recurring iatrogenesis, would be an important addition to the MMI

proposal. '3' 

"After start-up (the Virginia BRNI program) expects to spend 
$125,000 annually for adjudicating and processing claims and operating 
the Board. " 132 Although not a tolal cost accounting, this represents .6% of 
the $20 million anticipated compensation to infanls. It remains to be seen 
whether this real world test passes financial scrutiny. 

3. System Costs

Total system costs depend on the interdependent factors thus far
discussed in addition to some broader cost concerns of lhe various no-fault 
proposals. The costs of the Statutory Neo-No-Fauh plans depend partly 
on the provider's assessment of negligence (a costly process itself, though 
less so than litigation), and the decision to tender compensation. Insur­
ance companies may limit liability for high risk cases by prompt tender 
and resist all others in court. Or they may settle non-merilorious claims 
quickly based upon a cost/benefit analysis, paying full economic loss and 
pushing up claims frequency and premiums.'" It is likely that insurance 
companies will try to set a few examples by resisting claims, then loosen 
up and see where costs go, approaching what is in effect a limited no-fauh 
scheme. 

Compensable events schemes have a particular problem with breadth 
of coverage. since the cost of trading off tort remedies for predictable but 
limited administrative remedies is not obviously positive or negative. The 
out.come of cost/benefit analysis is unpredictable without data on injury 
incidence, severity (economic loss suffered), and claim rates.'" At some 
point. presumably, as a scheme gets broader, it compensates for more 
injuries than would be financed by reduction in tort system inefficiencies 
and awards, rendering the whole system more expensive. 

"' Dorncue. supra noce 60. 
'" HARVARD So«XlL OF Pueuc HEALTH, supra no«e 90. at 16. 
"' Robinson . . wpm no«c 17, •• 33-34. 
,u This dala currently is being gathered. Set A P1un STUDY. supra rn�c 5. 
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The narrow BRNI plans are testing the viability of Catastrophic No­
Faull. Virginia estimates an incidence of 40 qualifying children at a cost 
of $500,000 per child, so the projected $14,050,000 in revenues fell short 

of the $20 million in costs. Florida estimates a minimum incidence of 60 

qualifying children at a cost of $400,000 to $1 million per child, leaving 

provider assessments of $22.250,000 short of the projected $45 million 

claims costs.'-" The difficulty of predicting net financial results is 
exemplified by the fact that provider participation in the plans is low, and 
claims incidence thus far is negligible. "6 

The concept of Catastrophic No-Fault plans gains credence when one 
considers that "lw)hile only about 16% of all iatrogenic injuries were 

attributed ... lo provider negligence, the latter was true of fully 52% of all 
major permanent disabilities. "ll7 As more consumers begin to exercise 
their litigation rights. it becomes clear that retaining the tort system is 

increasingly risky to providers. and the move to Catastrophic No-Fault is 
a smaller step than adopting full No-Fault. Concentrating compensation 
on catastrophic losses prompted by longer-lasting or permanent dis­
abilities, leaves the larger proportion of injuries with short term disability 

and more moderate losses to be borne by the injured party's personal 
resources. 11• 

MMI is designed so that every patient is covered by loss insurance. 
Presumably. all avoidable adverse medical outcomes are covered, but 
large administrative savings are envisioned to permit this expansion. The 

balance is hard to predict.'" although the relative efficiency of first party 

insurance generally is accepted. An unknown variable here is the extent of 
use of arbitration panels to determine coverage. More precise actuarial 

"' FLORIDA SENAoE COMMISSION ON CO-IMERCE. FLORIDA MEDICAL MALPRACTICE REFORM ANO A 
REVIEW a., COURT·OROFR�o ARlll"rRATION 114-16 (Jan. 1988). Florida explicilly provides $40 
million in backup revenues. Blllh s1atc� hav<: final resort 10 lhc sttuc·� general revenues. 

,� Provider par1icipation includes 1wo-1hirds of obste1ricians and three-fifths of hospitals in Virginia. 
Telephone Interview. Virginia BRNI Compensation Board (Apr. 26, 1989). and one-half or 
obstetricians in Florida. Legislation (S.B.10 2 7) mandating obs1e1rician participation died in lhe 
Florida 1989 legislative session. Telephone interview. Florida BR NI Compensation Associalion 
(Apr. 1989). After more than one )'Oar in operation. the Virginia BRNI Compensacion Board was 
aware or only two qualifying cases . nei1her of which had riled claims. 

11' P. V.\:iler, s11pro note 3, at 312. 
"' A PILOT STUDY. supra nole 5. al 71. 

,,. Dorneue estimated tha1. based on 1968 data. modesl premiums charged palients would ncl 
sufficient resources 10 sati<fy 1he claims made under the 1ort sy<lem plus addi1ional claims. in the 
amount of anywhere from 41h 10 over 17 times the net resources available under the ton sys1em. 
Dornelle, supm note 60. at 30. 
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prediction based on larger risk pools will tailor premiums to costs and 
spread costs more. Inequities creep back in as wealthier consumers 
become increasingly able to afford minimum coverage and can purchase 

broader coverage. But at least coverage is guaranteed for those who 

otherwise might never receive any compensation. 

Contract schemes have a particular problem with steady or high 
income patients who are usually covered by collateral sources. Under 
Nco-No-Fault, these patien<s would refuse to accept provider tender of 
compensation. Under an Elective No-Fault option covering only out-of­
pocket expenses, these patients either would avoid treatment by the 
provider altogether or litigate coverage. looking for a large tort award to 
supplement their collateral sources. "0 Both Neo-No-Fault and Elective 
No-Fault could minimize costs by utilizing deductibles to limit payment 
for non-serious injuries more easily absorbed by the patient. 

Compensating additional victims is simply a socialization of private 
costs. Third party payments to collateral sources, such as health and 

disability insurers and employer heahh plans. reduce their costs. trans­

forming lost wages and medical costs into physician and hospital fees and 
charges.••• 

Some commentators conclude that. under a Pure No-Fault plan. 
efficiency savings would be far outweighed by higher overall costs. These 
are the administrative expense of litigating iatrogenicity (a problem 

mostly avoided by specified events schemes), the necessity of insuring 

against maloccurrences not worth avoiding, and the high reserves due to 
risk uncertainty. 10 Yet, one workers compensation study concluded that 
employers pay less than under the negligence system.'" Some studies 
indicate that, for automobile no-fault. states with relatively high ton 
threshholds or verbal threshholds have seen premiums either drop 
significantly or increase much less than in non-no-fault states.'., 

''° Havighurst. supra note 6, at 1274 n.121. Subrogated first party insurers may prevent thi< 
opportunity in the hcallh insurance contract. 

'" Havighurst & Tancredi. supm note 79. at 89-90. 
'" Keeton, supra note 96. at 615. This last concern. however. ought to disappear with experience. 
'" Ashford & Johnson, supm note 125. at 765. But. wage loss benefits to workers have not risen , 

suggesting that the costs of the negligence system have been redis1ribu1ed to 1he workers. !ti. a1 
765. 

'" Maroney. No-Fault Automobile lnsuranct: A Succr,s or Failure Afttr £/t1•t11 Years. 51 INS. COUNS. 
l 75. 79 (1984). Bui, auto no-fault in California has cost more than the tort system. Mills. 

/11/ormation Pleau, 6 J. looA� Mro. 255 (1985); Tun, The Mrclicnl Malpmctic, Crisis: Woll No­
Foult Curr,,., Diuau?. 9 U. HAWAII L. RI'-" 241 119871. 
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LV. DETERRENCE

It is unrealistic to expect that medical care never would lead to
iatrogcncsis. Proposed alternatives to the medical malpractice system which 
focus primarily on compensation view the prevention of adverse medical 
events as either impossible, a desirable side effect, or an obstacle to the 
compensation goal. "1 However, the analysis in this article treats the 
promotion of quality medical ."'.re, or conversely, the p�evcntion_ o� po��
medical care, as at least equal 111 unportance to eompensat111g the v1cllms. 
By cutting back on patients' rights without substituting effective regulatory 
or market-oriented replacements, some reforms may inhibit valid as well as 
invalid claims and weaken existing quality incentives.'" 

Goals for a better system of medical quality ought to include 
increasing the number of liability claims. since few of the valid claims are 
brought today.'" Other goals should be reducing the expense and agony of 
each case and strengthening other quality control mechanisms. Factors 
influencing the care provided to the patient include the original medical 
condition of the patient and the source of payment for patient care. 
hospital and physician characteristics. expected liability perceived by 
providers, and conditions of local health care markets.,.� "If a deterrent 
effect is operative, liability should induce modifications in care that 
reduce the probability of adverse outcome. "11" From the patient's perspec­
tive, outcome considerations of mortality. morbidity. disability, or psy­
chosocial functioning are the must valid assessment of quality of care.'" 

Mechanisms for deterring adverse medical events vary in type and 
focus. Financial incentives. such as exposure to risk through tort liability, 
experience-rating premiums. and cost-sharing , focus on the outcome of 
care. Professional review and government regulation focus on the process 
of health care delivery. This section of the article assesses the potential 

'" NATIONAL ACAOF.M\" ()I' SCIENCES. $11/JTO nOIC 74. al 84; Kce10n. Sll/>rO no«c 96. al 603: o·connell. 
s1111ro nolc 92. a1 553. 

, .. Commen1. Toward 011 Effidtnt Mo,lrl <>J Mulrm1r1ic, Uobility for For-Pro/II Heoftl, Ct1r, 
Pro,·ider,. 30 Sr. Lott,s U.L.J. 949. 984 (1986): Furrow. /01roge11r,i, and Medical Error: The Casr 

for Medirnf Mnlpmctir, Litigation. 9 LAw. Mw. & IIEALTII CARE 5. 7 tOc1. 1981). . '" Bovbjerg. 511pro nole 9. al 322. Mony reform .. packages· now include mengthcned peer review 
and licensing mechanisms such as 1hc Virginia and Florida BRNI plans. f/111 see Comment supra 
nolr R6. al 452. 

"' Handling more claims is an explicil goal of no-fauh plans. Bovbjerg. '"'"" OOIC 9. a1 322. 340. 

, .. A PILOT S1 UDY. wpra note 5. at 145. 
,,. fd. a1 144. 
"' Brook. Orutoco. & William, . . mpm n<Jlc 4. al 1203. 
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effectiveness of the various no-fault proposals in preventing medical 
injury. 

A. Regulation, Moral Psychology, and Financial Incentives

Professional review, such as standards delineation,"1 peer review, and
disciplinary action. may be initiated by physician groups or, as in the case 
of Peer Review Organizations, by the government. Other government 
regulation includes medical licensurc, accreditation of lilcilitics. and 
certification. ,si Peer review generally is favored by physicians as a less 
intrusive quality assurance mechanism than government regulation or tort 
law. However, peer review is "inevitably dominated by the professional 
colleagues of the doctors whose behavior they arc asked to review.""' This 
is an inherent disincentive to animating the disciplinary process. Also. 
reviewers face the real risk of defamation or antitrust suits."' One 
observer concluded: "Policymakers ... should not accept all professional 
self-regulation at face value. "'S6 

Furthermore. a move to no-fault liability. by reducing outside public 
scrutiny of physician and hospital staff behavior and subsequent con­
demnation of unsafe and inappropriate practices, diminishes that propor­
tion of the deterrent impact in the fault-based tort system which derives 
more from moral psychology than from monetary responsibility.'" 

Thus. for quality of care purposes, no-fault liability plans assume 
that medical injuries are at least in part deterrablc by employing financial 
incentives. Little empirical evidence considers Lhis assumption. Many 
physicians deny the effectiveness of such incentives. They believe instead 
that "good doctors practice good medicine" and "bad doctors practice 

"' Selling s1andards for proper medical care is one means of deterring sub-s1andard care wi1l,ou1 
Ulilizing lhc tori system. HARVARD SCIIOOL 01' l'uDLIC HEAl.111, ,upro nole 90. Su. '·II . 
Eichl,orn, Cooper, Cullen. Maier. Philip. & Seeman, S1011dord.< for Po1it111 Monitoring D11ri11K 
Anw!,,oio at 1/ormrd Mtdicaf School, 256 J.A.M.A. 1017 (1986). 

'" Federal and stnle rcgula1ory mechanisms incorporate s1reng1hcncd medical review boards and 

manda1ory rcporling of malprac1ie<e li1iga1ion ou1comes and disciplinary ac1ions. Su.,.� .• Health 
Care Quali1y Improvement Ac1, Pub. L. No. 99-660. §§ 411-432 (1986). Physicians professional 
in1cgri1y and caring. as ._.,c11 as 1he Hippocra1ic Oa1h. compel quali1y care. 

'" A PILOT STUDY. supra note 5. at 124. 
"'St!t, e.g .. Taylor. Doc:tors Cati S11t for Petr Rr-,•iews: Court (Peer Rt,1iew Commiuee.r /\'01 

Ab.<olwtly lmm11nt from A111i1r1m Suits). Chi. Daily L. Bull .• May 17. 1988 al I. 
,,. C. l·IAVl(HIURST, DEREGULATING TIil HEALTII CARE INOUSTRY: PLANNING FOR C�ll'l;'TITION 441 

(1982). Su t1lso Wolfe. Bergman, & Silver. Medirnf Mo/proctict: 71i, Nud for Disciplinary 
Reform, Not Tort Reform. Public Ci1izcns He.a.Ith Research Group (1985). 

"' A PILOT Sruov. s11pro note 5. al 16. 
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bad medicine .
. 

regardless of external threat.'" Others believe, however, 
that deterrence depends on the economic consequences of imposition of 
liability. which in turn depends on the internalization of costs. The 
leakage from internal to external cost-bearers occurs as premiums get 
passed on through patients to government and health insurance.,,. The 
highly inelastic demand for medical services ensures that up to 75% of 
premium costs get passed through.''" 

Financial incentives encourage physicians to seek consultative advice 
and continuing education as well as to reexamine practice methods and to 
limit practice to health problems the physician is capable of handling. 
Financial incentives also encourage followup with patients to check 
compliance and problems. Such incentives supplement the necessity of 
sanctioning powerful professionals resistant to outside interference. 1•1 

B. Risk Exposure

A traditional tenet of the medical tort system has been the deterrent
effect of exposure to risk. Critics of this tenet argue that the malpractice 
system has a "miniscule" impact on quality of care compared to other 
factors. ••i Advocates of Statutory Neo-No-Fault plans add that what little 
deterrence the tort system has is preserved with fault rules as the ultimate 
basis of responsibility. They also point out that the abandonment of fault 
liability in workers compensation and automobile no-fault has had no 
adverse effects on deterrence. and that more non-tort protections of 
quality exist in the health care field than in other areas in which fault has 
been dropped. Neu-No-Fault deterrence is further enhanced by the 
i11centive to uncover actionable events within a prescribed time period to 
foreclose tort liability.'"' 

l-lowever. acceptance of the premise that tort deterrence is ineffectual 
renders meaningless the subsequent guarantee of preserving tort incen­
tives. Statutory Neu-No-Fault may be a slight improvement in deterrence 
over the current system due to the limited optional tender period. 

""Zuckerman.Koller. & Bovbjcrg. supra nOle J8. al Ill; Havighurst . . rnpro noce 6. al 1243. This ,s 
supported by the n01ion that much of medical practice is an an. Mis1akes arc a natural pan or 1he 
practice. 

'" This is Pollack·s premise for MM l's almost exclusive concenlra1ion on compensation. 
'"' Sloan. Ero11omic ls.<11t., ;,, Mrdical Malpmrtict. rtpri111td in FLORIIM MEDICAL ASSOCIATION, 

MWICAL Poucv GumtnouK 41--IJ (Manuc ed. 1985). 
'" Havighurs1. JI//Jm nole 6. al 1247. 
"' llrook. Bruloco. & Williams, s11pro nole 4, al 1222; Moore & l loff, supra nOle 53, al 122. 
lfl\ 

Id. 
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However, it is unlikely to have the cost-imposition deterrence effect 
inherent in true full or limited no-faulUstrict liability schemes or in 
schemes explicitly affecting cost by deterrability, such as MAI and MMI. 

In truth. Statutory Neu-No-Fault is an attempt to reduce the costs of 
malpractice without affecting tort deterrence. If costs are in fact reduced. 
then it either will be the result of reduced administrative costs, which 
would not affect tort deterrence, or by elimination of the threat of large 
damage awards. a primary component of tort deterrence. Certainly. the 
large damage award threat is eliminated, since providers will tender 
compensation in such cases. 

If tort liability fails to deter, then it does not matter from where the 
reduced costs come. Assuming tort damage awards to deter (a notion 
supported by common sense, economic theory. and some case histories.
but very little hard data).'"' then .Statutory Neu-No-Fault would have a 
negative impact on the quality of medical care to the extent the positive 
incentive of the time-limited tender provision does not offset the effect of 
reducing damages. The negative impact could be quite significant. It may 
be unwise to abandon effective tort deterrence without a strict liability 
replacement ensuring provider responsibility for medical injuries.••• 

MM l's First Party No-Fault liability effectively segregates the health 
care provider from the financial burden of unsafe health care. For BR NI. 
the potential for overflow allocation of insurance costs to unrelated lines 
of insurance carriers dilutes any strict liability deterrent effect hy 
spreading costs well beyond parties with responsibility for and ability to 
reduce the incidence of adverse medical outcomes.'"' Yet. tort deterrence 
still has some impact upon the physician, who will be unable to discern 
with certainty at the time of delivery whether an infa111's injuries qualify 
for compenstion under the BRNI plan. •M 

Pollack's MMI proposal repeatedly attacks t�e alleged failure of the 
current system to adequately spread provider costs. If the sole purpo�e of 
an injury payment system were to compensate victims and spread that 

'M Zuckerman, Koller. & Bovbjcrg. supra nOlc 38. al 111. 
,., Anocher "'"Y 10 increase the de1errcn1 effect is to require 1ha1 lender include reimbursement of 

collateral sources for their outlays. Nto-No-Fau/1. mpro noce 52. a, 140. However. this would ahcr 
the provider's tender decision by necessitating a higher bcncrit-thc preclusion or a grcatcr 
potential jury award-to offset the higher cost of tender. This would reinforce the tendency of 
providers 10 tender only 10 the seriously injured with high damage risks and thus narrow the range 
or injuries likely 10 benefit from the plan. 

, .. Epstein . . ,11pra nOlc 90. al 1471. 
"' NOie. /11now,1i,,. No-Foul, Rtformfor an £11da1111tred Specialty. 74 VA. L. R�v. 1487. 1503 (1988). 
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loss as widely as possible throughout society. then perhaps first-party 
insurance such as MMI would be the best way to achieve that goal. 
However, financial incentives are an essential element of preventing 
iatrogenesis. The failure of providers to spread costs of such injuries as 
evenly as first-party insurance presumably could is, from a deterrence 
perspective, an advantage of the current tort system. 

Such advantage would be retained in third party no-fault or partial 
no-fault insurance through strict liahility and experience rating of 
providers. One need only look to the meteoric rise of risk management 
programs within health care institutions to confirm the impact of 
potentially catastrophic malpractice awards and consequent premium 
hikes in making health care delivery a safer process., .. Removing any 
financial onus on providers when they fail to provide safe heahh care is 
precisely the wrong direction to take as market-oriented economics and 
dollar-focused bottomline profitability become a central focus of for-profit 
and not-for-profit private and public health care corporations. 1 .. Indeed, 
"(c]redentialing and peer review ... have surely been strengthened by the 
increasing liability of hospitals for injuries caused by physicians on their 
staffs."'"' 

C. Strict Liability

Commentators generally agree that a system based on strict liability
principles operates more effectively as a deterrent than docs a negligence 
system. Forcing someone to pay for accidents regardless of fault is an 
extraordinary incentive to safe conduct on the part of potential 
defendants.'" 

No-fault's raison d'etre is to increase claims frequency, sys­
tematically covering all practitioners, including those who arc incompe­
tent and whose patients most need the coverage. on The unsystematic 

, .. Tort liability is not the only factor. Health care professionals acccpc 1he burden of long years of 
training and long hour< on the job 10 p«r,1idc society wi1h qualily care. 

, .. The converse argument could be made. 1hough lc.ss cffecli>'Cly. 
'" Oanzon, MMical Molf)ror,ice Uability. in LIADIUTY: Pl.RSPt.CTIVF.5 AND POLICIES 125 (R. Utan & 

C. Winston eds. 1988). This con1plcmcnts lhc increasing institutionalization of hcallh care. For a 
more comprehensive discussion of the advantage< or insii1u1ional liability. sec P Weiler. suf)ra nolc 
3. DI 239-48. Su also Curran. A Furth,r Sal111in11 '" the Molf)raflic, Pmbltm: Corporar, Uabi/ity 
mod Ri.,k Ma11axeme111 i11 Uo.,1>itals. 310 NF.w EHc. J. MED. 704 (1984). 

"' F. liARPER. F. JAMES. & 0. GRAY. Tue LAW OI' TORTS§ 13.5 (2d ed. 1986): O'Connell. o,,,ra,ion 
of No-Fa11/t A1110 l.aws: A Sun·,y oftloe S11nv:ys, 56 Nm. L. REV. 23. 50 (1977). Ahhough 1his may 
be less true for heahh care professionals than ror ordinary tortfeasors. it is not likely to be wholly 
untrue. 

"'Id. at 551; BOYbjcrg • . <upm note 9, at 340. 
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compensation afforded under the tort law system suboptimally deters 
injuries, even those that would be compensable under its own restrictive 
rules. m In this regard, systematic imposition of costs on providers would 
eliminate this shortfall of the tort system. Any increase in health care 
costs probably would be offset with gains in quality. 

The predictability of no-fault liability also facilitates the establish­
ment of a wide-scale safety monitoring system to measure safety 
improvements. Data feedback achieved by increased accountability for 
medical injuries, otherwise largely unattainable except through expensive 
post-hospitalization patient follow-up interviews, would significantly 
enhance safety programs' effectiveness."' Cost imposition on those able 
to organize to do safety research fits well with the increased institutional­
ization of the health care system. Resulting data would facilitate experi­
ence rating of premiums. 

Elective No-Fault contracts and Contractual Neo-No-Fault plans 
relieve providers of psychic and financial burdens. but neither plan is 
explicit about incentives for quality hea"lth care. However. their strict 
liability contractual obligation to tender compensation solves the chief 
problem found in Statutory Neo-No-Fault (the tender decision). Although 
premiums for Pure No-Fault, Elective No-Fault. and Contractual Neo-No­
Fault probably will be substantial. providing some incentives. costs still 
will be passed through. The BRNI plans establish separate stale funds 
that are liable for awards. Although claims are automatically referred for 
quality review, health care providers face no direct financial 
consequences. 

The prevalence of cost-shifting suggests the importance of including 
deterrence as an explicit focus of no-fault insurance. Internalizing costs 
by imposing them on providers retains accountability and financial 
responsibility while relieving the psychic and other burdens of the tort 
system. !;:ven strict liability regimes have no deterrent effect if all 
liability costs can be shifted or passed on. A no-fault plan, then, ought to 
include experience rated premiums or cost-sharing provisions. 

D. Experience Rating

Until recently, rating medical liability insurance premiums for
provider claims experience has been dismissed as impractical and 
ineffective-impractical for statist"ical and political reasons, ineffective 

11' T:1ncredi. .tupra note <>. al 278. 

,,. Id. 
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m General Accounting Office, supra note 3, at 14.
176 Bovbjerg. supra note 9, at 334, 341; Posner. Trends in Medical Malpractice Insurance, 1970-1985, 

49 Law & Contemp. Probs. 37, 42-44 (1986); Department of Health & Human Services, 
Report of the Task Force on Medical Liability and Malpractice 151 (Aug. 1987); Tan, supra 
note 144; Gellhorn, supra note 112. The state statutes and regulations are designed to require or 
permit implementation of medical malpractice insurance experience rating. See, e.g.. Mass. Gen. 
Laws ch. 175 § 5A (Supp. 1989) (constitutionality upheld in Massachusetts Medical Soc’y v. 
Commissioner of Ins., 402 Mass. 44. 520 N.E.2d 1288 (1988)); N.Y. Comp. Codes R. & Regs. 
tit. II, § 152 (1986). The Massachusetts Division of Insurance in unaware of any studies assessing 
the success of experience rating. Telephone Interview with Mark Leymaster, Division of 
Insurance. State of Massachusetts (May 19, 1988).

177 Nye & Hofflander, Experience Rating in Medical Professional Liability Insurance, 55 J. Risk & 
Ins. 150, 151 (1988) |hereinafter Nye & Hofflander). Accident propensities of individual 
physicians are stable over time, so past malpractice experience is a good predictor of future 
malpractice experience, and physicians vary in individual accident propensities. Id. at 154-55 
(ciling Venezian. Nye. & Hofflander. The Distribution of Claims for Professional Malpractice-
Some Statistical and Public Policy Aspects, Proceedings of the Casualty Actuarial Society). See 
also Nye & Hofflander. Economics of Oligopoly: Medical Malpractice Insurance as a Classic 
Illustration, 54 J. Risk & Ins. 502 (1987). For a comment critical of the actuarial definitiveness of 
Nye and Hofflander's work, see Klugman, Experience Rating in Medical Professional Liability
Insurance: Comment, 56 J. Risk & Ins. 329 (1989). For a response, see Nye & Hofflander.
Authors' Reply, 56 J. Risk & Ins. 333 (1989).

,7* Rolph, Some Statistical Evidence of Merit Rating in Medical Malpractice Insurance, 48 J. Risk &

I

on expected claim rates and anticipated claim severities, experience 
rating probably would lead to substantial differences in premium levels, 
making it good financial and public policy for insurers to merit rate.

Since claims experience is at least as important to pricing as 
knowing the physician’s medical specialty, two commentators recom­
mend “mandatory collection of experience information on a centralized 
basis as a measure critical to the long run health of the medical 
malpractice insurance industry.

If merit rating would be effective in concentrating the cost of injuries 
on poorer quality providers,180 insurers could implement it by grouping all 
providers together, forcing hospitals, physicians, and those providers 
subject to particular adverse outcomes to bargain over who is best able to 
monitor and avoid medical injuries. Insurers also could group providers 
along functional lines of economic and professional interest, such as a 
hospital and its staff, or within risk groups as is done currently, since 
different specialties of practice have different degrees of risk.181 * Retro­
spective dividend adjustments seem to represent the appropriate mecha­
nism for implementing merit rating, given the long-tail of medical losses, 
though some insurers presently utilize surcharges. Cost-sharing by 
deductibles, coinsurance or non-coverage of specific procedures are other 
options.'82 Allowing a maximum threshhold number of claims before 
experience rating took effect would accomodate a few normal accidents or 
random claims, so only providers who are prone to adverse outcomes pay 
the price.'85

Experience rating would improve the deterrent efficacy of both the 
tort system and no-fault. All of the proposals discussed herein could apply 
it. The BRNI plans contain no provisions for experience rating.

Properly implemented, merit rating of first party no-fault insurance 
could fit in well with the private incentives in the current market-oriented 
health care system. MM1 could substantially add to the information the 
health care consumer has about potential providers. For example, first- 
party insurer ratings of providers for frequency and severity of maloccur- 

Ins. 247, 249 & 259 (1981); Schwartz & Komesar, Doctors, Damages & Deterrence, 298 New 

Eng. I. Med. 1282, 1287 (1978).
I7’’ Nye & Hofflander, supra note 177, at 150-51.
’** See Study. Few Doctors Cause Most Lawsuits. Chi. Daily L. Bull., Mar. 3, 1987, at I.

Bovbjerg, supra note 9, at 342.
'« HHH Rep., supra note 176, at 151.

Havighurst, supra note 6, at 1251.
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due to the perceived randomness of claims. Changes in the health care 
marketplace and the liability crisis now have spurred efforts to tie liability 
coverage to deterrence. Hospital insurers frequently base premiums on 
malpractice loss experience.'75 Institutional providers, who pay the largest 
share of premiums, have begun experience rating and risk retention 
through self-insurance and physician-owned (captive) insurance com­
panies. Risk management programs have begun to translate malpractice 
experience into effective preventive measures. Legislators, regulators, 
and commentators have concluded that rates should reflect quality, 
regardless of scheme—fault, partial-fault, or no-fault.* 176 Some insurers 
apply experience (merit) rating to individual providers in the form of 
surcharges.

Strong and growing research concludes that experience rating of 
individual physicians’ medical liability insurance premiums is both 
statistically feasible and “extremely valuable in setting appropriate 
premium rates.”'77 Claim incidence and severity are not random, as 
underlying claim rates vary significantly within specialty class. More­
over, those physicians with high claim rates also had claims that were 2.3 
times larger than their colleagues.178 * Since insurance premiums are based 
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rence claims could well steer patients away from providers with high 
maloccurrence rates and toward providers of safer medical care.,,.. Of 
course. this function need not necessarily be performed solely by first­
party insurance companies. Any institution or payor that in some way 
bears the costs of medical maloccurrence or iatrogenesis would have an 
incentive to collect this information. Such bodies would include unions 
and employers that provide health insurance for employees. and govern­
ment acting on nchalf of socic1y. '" I lowcver. the anlitrust a11d defamation 
implications of publicizing information. steering patients or refusing 
coverage for patients treated at certain institutions, would have to be fully 
explored. 

Explicitly subsuming MMI premiums into health care insurance is 
possible and may reduce administrative costs. In some cases. like HMOs , 
first and third party insurers would be one and the sarne-the health care 
insurer is also the provider. Although this does impose the cost directly on 
providers, somewhat expanding their liability. first-party insurers already 
ultimately bear much of the cost. For HMOs. subsuming MMI premiums 
would eliminate the risk incentive of catastrophic tort awards without 
adequate replacement. 

Whether first-party or third party merit rating would be more 
successful depends upon the degree of first-party insurer influence on 
consumer choice (for example, docs it recommend certain providers or 
refuse coverage?). This is especially true when balanced against personal 
physician recommendations and institutional staffing privileges. Experi­
ence rating MAI is an explicit part of the proposal. It would complement 
and enhance the incentives built in through the relative avoidability 
criterion of reimbursahlc event choice. 13ut patient choice of provider is 
unlikely lo be based on the insurance arrangemenls between the provider 
and insurer."'" unless experience rating forces a provider out of business. 
Ultimately. experience rating or cost-sharing forces the medical profes­
sion to carry its own liability costs.'" 

"' Pollack recommends 1his for MMI. 1hoogh 0111 0< CJ1plici1ly. II is par1:.:ulorly effcc1ivc wi1h 
causa1ion based on avoidabili1y. Pollack, supra note 6. OI 567 n.93. 

"' One drama1ic example of 1he impacl of publish in!! infonna1ion 10 fodli1a1e consumer choice wo< 
the F�dcral Avia1ion Administrntion·s publica1ion of C1n�1imc percentages ror 1hc na1ion ·s airlines. 
Almos! i111111cdia1ely. 1hc airlines rcnc1cd by adj11,1inl! 1hcir schedules lo renccl more rcnlis1ic 
flyin� limes <<• lh'11 1hcy would rank higher 1,n lhc FAA lisi. 

1� Mavighursl. 111pro note 6. al 1275. 
10 lhkcn 1ogethcr. conclusions of slmlics of the dclcrrcnt effect or workers com1x:nsation and 

au1omobile 110-faull is 1ha1 1herc is nci1her more nor less injury 1han under 1or1 liabilily. Su 
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E. Causation and Identifying Compensable Events 

In all no-fault schemes, compensability. or inclusion on the list of
compensable events, depends on establishing a causal link between 
provider care and the adverse outcome. Causation in the medical injury 
context poses particularly difficult technical problems due to the com­
plication of the underlying adverse health condition for which the patient 
originally sought treatment by the provider. Compensation for all cases_ in 
which the patient leaves the provitlcr's care in a condition worse than pr111r 
to the care would condemn all providers to the role of guarantors of good 
health regardless of the natural path of human physiology. A sy_stem o� law
that fails to use a concept of causation "may not respond to ord111ary views 
on individual blame and accountability. "''3 

Legal theory recognizes four types of causation: (I) but-for causa­
tion; (2) necessary and sufficient causation; (3) the substantial factor test: 
and. (4) Tancredi's concept of relative avoidability. The tort system relies 
primarily on necessary and sufficient causation, which focuses on 
deterrence but would yicltl a very narrow list of compensable events. 
Substantial factor causation is akin to absolute liability, an overall health 
insurance system focusing on compensation. But-for causation is only a 
little broader than necessary and sufficient causation. Relative avoid­
ability attempts to balance the goals of supplying compensation. assign­
ing accountabilily, and providing feedback for prevention. It recognizes 
the difficulty in forming a chain of causation. Factors determining 
relative avoidability are iatrogenicity, preventability, treatability, detec­
tability, and the consequences of designating events as relatively avoid­
able, such as mitigating expected but unavoidable side effects. Relative 
avoidability causation is a key aspect of MAI deterrence."" 

A highly specified statutory list of compensable events atltlrcsses 
concerns about a factual causation litigation bottleneck for a strict liability 
regime for medical injuries. Relative avoidability, by removing actual 

Fishback. Uobi/i1y R11/-, & Accidtnt Prtw'lltio,1 ho tht \\'orlcplact: Empirical E,•idtnu from ti,, 

Early r,,.,ntitlh Ctnwry, 16 J. l.roAL Sruo. 305 (1987): Zador & Lund, Re-Analysis of tht Effrct.r 

of No-Fat1/1 Arllo lnsuronc, on r-t11al Cmshts, 53 J. RISK & INS. 226 (1986). But su Chelius & 

Kavanaugh, \Vor*trs Compen.r,11imr and 1/0, Lese/ o[Oaupotional Injuries. 55 J. RISK & INS. 315 

(1988). finding lower "'orkers compensnlion bencfil levels associaled with. and probably the cause 

of. lower frequency of injuries. 
'" R. EPSTEIN, rnpm note 61, al 10. 
"' This analysis. developed for MAI. could apply 10 all compensable evenis plans. s,, Havighurs1 & 

Tuncrcdi, sr,pm nOlc 76. at 77-82: ADA. supra note 76. 
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fault as an objective, permits broader compensation to be perceived as 
fair, even if an outcome is arguably unavoidable. It also helps shield 
providers from imputation of fault whenever a patient suffers a compens­
able harm. •<>o The minimum degree of avoidability required for compen­
sation would depend on whether the benefit of retaining the opportunity 
for fault-related inquiry is worth the fault-based costs of frequent provider 
exculpation, proof problems, and defensive medicine. 

Such costs would justify a substantial degree of apparent arbitrari­
ness in a. no-fault system. Evolutionary expansion of covered outcomes 
would bolster incentives to find methods to avoid outcomes previously 
considered unavoidable while attaining the social insurance goals of 
distributing cost and eliminating tort system financial and psychic costs. 
Yet, there may be an optimal level of injuries beyond which expenditures 
for prevention exceed the liability value.' .. 

Another criterion for specifying the list of compensable events is the 
impact on the quality of care. 1•1 The specification of compensable events
ought not distort the physician ·s choice of treatment in the patient ·s best 
interests.••• 

The third specification criterion is administrative simplicity, essen­
tially the case of recognizing compensable events.'"' The list often will 
sacrifice relative avoidability and accurate assignment of risk for the sake 
of administrative simplicity. This criterion finds application in the BRNI

plans.'"' 

rinally, consideration of patients' compensatory needs would focus 

coverage on areas where claims usually arise. since those injuries arc less 
likely already to be covered by other compensation sources., .. This 
criterion is only useful if compensation were not reduced by the amount of 
available collateral sources, because such a reduction would reduce the 

'"' Su Havighurst & T.1ncrcdi, supra note 76. al 77-78 nn.2 & 3 (full discussion of 1hc fairness 
dimension). 

'" For example. is the cost of leaving a sponge in a body arter surgery in I of 100 surgeries less than 
1hc cos! of increased diligence to ensure that it docs not happen even once? 

"' Id. al 79. 
1•1 Greater distortion now exists with a physician facing personal cataslrophy for a variance from 

standard practice. 
, .. Id. a1 82. 
'"' Epstein ci1es !he difficully of distinguishing serious injuries caused during pregnancy or 1hc 

birlhing process from those caused by birth defec1�. as well �,s referring to serious injurie� 
potentially caused by intermittent drug use (for e,ample. cocaine use). which is indis1inguishable 
from statulorily defined compensable injuries and which may be uniraceablc. Epslein. supra note 
90. at 1469. 

IQf> fl.Jvi�hu�t. Stt/lTO note 6. 31 1255 n.66. 
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incentive effect of fully accounting for injury cost within the compensable 
events insurance sytem and would distort the incentive effect by the 
fortuity of patients' coverage or lack of it. ••1 

MAI explicitly focuses on deterrence, emphasizing the avoidability 
of adverse outcomes complemented by merit rating of provider liability 
insurance premiums, boosting its credibility as a viable no-fault alterna­
tive to the tort system. Presumably, in the compensable events proposals 
of Elective No-Fault and Contractual Neo-No-Fault, the list of compens­
able events would be based on a straightforward risk analysis of potential 
tort liability. 

lri the MMI proposal, the standard for defining causation (and 
thereby, medical maloccurrences or compensable events) is not addressed 
until coverage is disputed and an arbitration panel determines causation. 
Before arbitration, the defining factors are presumably left up to the 
parties to the contract-the insurer and the patient. The relatively poor 
bargaining power of consumers vis-a-vis insurers raises the contract of 
adhesion specter, especially when the consumer lacks leverage and is 
forced to accept government mandated insurance coverage rather than 
being able to walk away to the tort system.198 If a coverage issue goes to
arbitration, the arbitrator applies the avoidability test., .. The "more 
probably than not" version establishes iatrogenicity upon a conclusion 
that the outcome was 51% likely to be the causal result of health care 
treatment. fl then presumably shifts the burden of proof by creating a 

presumption of iatrogenicity unless a determination of "unavoidability" 
could be made, raising the issue of what percentage of risk is deemed 
"unavoidable. "200

CONCLUSION 

No-fault alternatives 10 the tort system vary in the application of 
similar basic principles. They vary in the degree to which they displace 

"' Sample lists of general surgery and orthopedic compensable events were dc,,:lopcd hy the 
American Bar Association in a detailed study analyzing such a system's feasibili1y. ABA. supra 
nOle 76. Su al.,a Havighur.;t & Thncrcdi, .,11pro note 6, at 82 (for lists of reaction< from blood 
transfusions and orthopedic injuries); Havighurst, supm noce 6. al 1256 (ror lisl< or anesthesiology 
and general surgery ou1comcs). 

1911 Que._c.tions of regulation and insurance mark.et compclitiveness factor into this calculu�. 
'" Pollack, supra note 6. at 581. 
,., In New Zealand. 1hc debate over causation has centered around the issue of ··remotcnrss." 

considering whether the: risk of worsened physical condition for medical lrratment i'- significant 
enough to cons1itute a "misat.lvcnlure." Gcllhorn. :wpm 110cc 112. at 190-91. 
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the tort system, meet the compensatory needs of injured patients, and 
create incentives to prevent injuries. 

The purest application of the no-fault principle covers all medical 
injuries regardless of fault. As a compensatory mechanism. Pure No-Fault 
promises the broadest coverage, but only while jeopardizing systematic 
financial viability. Not only might the broad coverage of Pure No-Fault 
(Third Party) be exceptionally expensive, but litigation over causation 
would ensue.in any but the most generous, social insurance-type systems. 
Medical Maloccurrence Insurance (First Party) would significantly 
spread the funding and actuarial base. but in so doing would compromise 
deterrence by separating provider from cost-bearer. The Pure No-Fault 
(Third Party) strict liability regime unifies those elements, but most of 
the costs would be passed on to the government. third party insurance. or 
patients. 

The smallest departure from the tort system is the Statutory Neo-No­
Fault Early Compensation plan. As such, it retains most of the fault 
system's deficiencies. Its chief advantage is deferral of the issue of 
defining compensable events. Its utility as a compensation system 
depends on the providers' cost/benefit analyses and decisions to tender 
compensation. Compensation is virtually guaranteed to severely injured 
patients, those who have catastrophic losses and arc most likely. though 
still unlikely. to sue. Providers might gamble on avoiding a claim 
altogether. One also must judge an alternative to the tort system on its 
ability to improve compensation for those left out of the tort system and 
not solely on the effect on insurance premiums. Under Statutory Neo-No­
Fault, coverage much beyond the litigious grievous cases is unlikely. In 
addition, it removes the tort system ·s primary deterrent, the threat of large 
awards. and replaces it with less-than-guaranteed, time-limited economic 
tender. 

Of the elective options, Contraclllal Neo-No-Fault is the most 
attractive to the patients. It binds the provider to tender compensation for 
defined injuries without binding the patient to accept. This avoids the 
unconscionability and adhesion concerns of mutually binding contracts 
and does not forcibly preempt the tort system for seriously injured 
patients. However, providers are unlikely to voluntarily purchase a 
"guaranteed offer" insurance policy for injuries that fall along the hazy 
negligence borderline unless they see a clear net savings, narrowing the 
breadth of compensation coverage. The plan successfully merges the 
threat of large awards through tort with strict liability for defined injuries, 
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retaining deterrence for borderline injuries. Overall, Contractual Neo­
No-Fault is a relatively attractive proposal but inherently too narrow for 
systemic medical malpractice reform. 

Even narrower in scope, and adding the contractual difficulties, 
Elective No-Fault will find that providers are unlikely to voluntarily 
accept coverage for events rarely compensated in the tort system. It fails 
to provide the necessary legal quid pro quo while leaving uncompensated 
a vast portion of iatrogenic injuries. Strict liability will encourage t1uality 
care but with incentives limited only to defined injuries. 

The fairness of contract depends heavily on consumer education and 
information. It is ineffective when choice of provider often is based on 
facility reputation for care, emergency convenience, and consumer 
inability to assess adequately the available information. Blind faith will 
not ensure the patients' best interests in an era of providers that must focus 
on the bottom line. Elective No-Fault is really only viable to the extent 
providers see a benefit to themselves as they design the list of compens­
able events. Consumer protection in the form of legislative determination 
of compensable events would go a long way toward remedying this 
problem. 

By contrast, the Catastrophic No-Fault plans of Virginia and Florida. 
the Birth-Related Neurological Injury Compensation plans. hold the 
promise of alleviating tort stress while providing fair and simple compen­
sation within their narrow targets. But, the promise will remain unre­
alized if the injury definitions are loo narrow and provider assessments 
are not somehow linked to provider experience. 

This is why, of the limited specified events no-fault schemes. 
Medical Adversity Insurance holds the best promise of effectively 
combining compensation and deterrence objectives. Like the other plans, 
MAI risks compensating too narrow a range of injuries. Unlike the 
others, MAi's statutory basis gives it the flexibility to accomodate 
concerns about equity and efficiency by expanding the list of designated 
compensable events to include some relatively unavoidable outcomes 
(such as severe birth-related injuries). It protects consumers by avoiding 
contracts and ensuring non-provider participation in defining compens­
able events. MAI deterrence builds in experience rating of provider 
insurance premiums and defines the compensable events by their avoid­
ability. MAI defines a closer relationship between the incidence and cost 
of bad outcomes (patient losses), and the cost to providers (premiums). by 
unifying the bearer of the cost (the provider) with the cause of the outcome 
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(the provider). Financial interests and professional responsibiliLies closely 
coincide. 

However, MAI will be difficult to translate into an operational 
solution to the medical malpractice crisis. It requires highly detailed data 
on malpractice claims to appraise, refine. and extend MAi's impact, and 
then requires government administrative implementation. The feasibility 
of identifying compensable events has been demonstrated. 

Although its developers view MAI as a nonregulatory attack on the 

problem of obtaining quality medical care and affordable insurance 
premiums, this author considers it a proper regulatory use of financial 
incentives to achieve social goals. Regardless of ideological labeling, 
MAI represents (as do all these no-fault proposals) a significant departu�e 
from the current tort system. 

An intermediate implementation step would be a state administrative 
determination of compensable events and the use of incentives to 
encourage providers lo join the system. This proposal will encounter 
increasingly independent providers wary of subjecting themselves to 
further state regulation. However, carefully designed incentives to join 
would avoid loosening patient protections built up over many years, while 
offering the advantages of no-fault insurance to providers and patients 
alike. 

The new health care system of competition. profit, and institutional­
ization may need a strict liability system in which the provider bears the 

complete cost of injury, with explicit emphasis on financial incentives for 
quality care. This will motivate providers to minimize injuries for strictly 
business reasons. and give the provider freedom to adopt cost-effective 
innovations to improve care quality. Contract-based health plans encour­

age single provider experimentation as long as unions or employers 
bargain for health care consumer rights. The institutionalization of health 
care delivery encourages large-scale organization of and investment in 
quality-enhancing research and other measures. Whatever one thinks of 
health care deregulation in the abstract, no-fault could play a healthy role 
in it. 

As an additional consideration, it is recommended that in all the 
proposals there be a requirement that the provider give to the patient 

written notification of likely medical mishap. Consumer ignorance of 
medical causation often leads to no claim at all, a fate suffered 
disproportionately by the unempowered. No-fault generally allows physi­
cians and patients to form relationships of caring and mutual self-interest 
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rather than antagonism. Failure to acknowledge and notify patients of 
human error, negligent or accidental, continues the provider deception 
fostered by the tort system. Most people simply cannot be vigilant 
consumers while in fear and pain and under anesthesia. When injury 

occurs, patients need a psychological healing process just as they need 
physical healing. A grievance procedure for the injured's communication 

with the physician and hospital would assist the patient to work through 
the injury, providing congenial personal e111powermen1 where the tori 
system offers little but antagonistic empowerment. 

No-fault offers a strong opportunity for improving health care 
quality and reducing the burden of medical injuries for individual patients 
and for providers. Medical Adversity Insurance provides the best balance 
of compensation and prevention. After all, no one wants to suffer medical 
injury. 

Yet, a decision to abdicate the tort system in favor of a no-fault 
system must recognize that no-fault, for all its surface appeal, contains 
administrative, actuarial, and sociological complexities of its own. The 
extent to which no-fault "intervenes in the free market" escapes easy 
philosophical definition, but its departure from the traditional common­
law tort principle of fault i� a major step indeed. If done correctly, no-fault 
can improve individual lives, social justice, and qu.ility health care. Two 
bold legislatures have taken the first step. It remains for others to follow. 
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rlIE NO-FAULT ALTERNATIVE TO MEDICAL 

�ALPRACTICE LITIGATION: COMPENSATION,

pETERRENCE, AND VIABILITY ASPECTS OF A
PATIENT COMPENSATION SCHEME 

by David S. Star,.. 

I. INTRODUCTION 

A perceived medical malpract ice crisis• has caused state legisla­
(llres throughout the nation to enact a variety of statutes which are 
intended to cope with this problem.2 The crisis actually began in the 
early 1970's when the number of medical malpractice claims,3 as well 
as the size of awards granted to successful plaintiffs, began to 

• M.D., J.D., FACS, FRACS, FRCS(C). The author worked 16 years in surgery before
anending law school during a long period of convalescence from personal il.lness. He graduated 
J.D. (magna cum laude, Order of the Coif) from University of Toledo in Ohio in 1988. He 
is presently working as a medical consultant and attorney at Bankston, Wright and Greenhill 
in Austin, Texas. Principal areas of interest are malpractice defense and legal medicine.

I. Several writers have recognized the "medical malpractice crisis". See Danzon, The 

Frequency and Severity of Medical Malpractice Claims, 27 J.L. & EcoN. 115 (1984); Winter, 
Medical Malpractice: Will Jumbo Awards Spark Another Insurance Crisis?, 68 A.B.A. J. 1545 

(1982). Other authorities believe that there is no actual crisis. See, e.g., Londrigan, The Medical

Malpractice "Crisis": Underwriting Losses and Windfall Profits, 21 TRIAL 22 (May 1985) 
(arguing that factors relating to insurance company investments and interest rate changes have 
produced funding problems): Kelner & Kel.ner, Medical Malpractice: Is There a Crisis?, N.Y. 
L.J., Feb. 8, 1984, at I (arguing that a false crisis has been orchestrated to cover other 
problems). 

2. As early as 1976, forty states had enacted legislation aimed at curbing increases in 
medical malpractice litigation. See Grossman, A State-by-state Summary of Legislative Activities 

in Medical Malpractice, in A LEOISLATOR'S GUIDE ro THE MEDICAL MALPRACTICE ISSUE 12 
(1976) (compilating legislative efforts in all 50 states). Legislative activity continued in the 
imcrvening years to the present. See generally Comment, An Analysis of State Legislative 

Responses to the Medical Ma/practice Crisis, 1975 Dun: L.J. 1417 (providing a general guide 
as to the preparation and evaluation of legislation dealing with the law of medlcal malpractice). 

3. See generally Abraham, Medical Malpractice Reform: A Preliminary Analysis, 36 Mo.
L. REV. 489, 490 (1977) (noting the dramatic increase in the number of medical malpractice 
claims); Adams & Zuckerman, Variation in the Growth and Incidence of Medical Malpractice 

Claims, 9 J. HEALm Pot. Pot'Y & L. 475, 475-81 (1984) (noting that the frequency of medlcal
malpractice claims increased greatly between 1976 and 1981); Danzon, The Frequency and

Severity of Medical Malpractice Claims, 27 J.L. & EcoN. 115, 115 (1984) (noting the increase 
in frequency and severity of malpractice claims): Witherspoon, Constitutionality of the Texas 

Statute Limiting Liability for Medical Malpractice, 10 °TEx. Toco L. REv. 419, 419 (1979) 
(finding the national health care crisis manifested by increase in medical malpractice claims
filed).

803 



804 TEXAS TECH LAW REVIEW [Vol. 20:803 

i�crease. • This increase in dis bursements forced the insurance C0111-panies that issued medical malpractice policies to su bstantially bi. crease the premium charged to each policyholder,' while sollle companies decided to completely discontinue offering medical mat. practice insurance .6Legislative response has often been initia ted by actual or threat.ened withdrawal of the insurance companies from the market' or
• 

4. �t Comment, M«Jkal Malpractice in l'e"l)«tlvt.· Ntbraska Hospital-M«Jica/ LiabllilJ 
Act, 59 NEB. L. R.Bv. 363, 363 (1980) (noting that in mid-1970's there was a dramatic UlCnllc 
in the amount of damaaes awarded to successful plaintiffs in medical malpractice lletioaa); 
Comment, R«ent Mtd/CJJI Malpractict Legislation - A First Chtc1cup, 50 Tut. L. REV. 6Ss:
658 n.22 (1976) (finding the national average of clainu awarded to successful plaintifra la 
medical malpractice aaJons rose from average of S6,705 in 1969 to $12,535 in 1974). 

The trend appears to be continuinJ. In August 1987, Secretary Bowen of the � 
of Health and Human Services released a study showing that the average malpractice uuuruce 
premium for American Physicians ro� 81 o;, from 1982 to 1985, while increasina 1131/t for 
hardest hit specialty obstetrics, and gynecology. Stt Bowai Calls for States to Act M 
Ma/practict, N.Y. Times, Aug. 9 1987, § I, at 21, col. I. 

5. Gray, Tht lnsJJrtr's Dlkmma, .SI I.Im. L.J. 120, 120 (197.S) (notinJ t1w wbc8
malpractice coverage is available, it is offered at an increased rate). Redish, Legislative Respo,u,

to tht M«Jical Malpractlct /nsJJranct Crisis: Constitutional Implications, SS Tax. L. Rav. 759, 
760 (1977) (noting that physicians in some states experienced an increase of more than 100 .. 
in their malpractice insurance premiums). Note, Tht Michigan Malpractice Act's RtqUUffllfflt 
of a Pliysician on tht Pant/ Violatts tht Dut Proctss Right to a Fair and Impartial TriblUWI, 
28 WAYNE L. REv. 1843, 1843 n.3 (1982) (fmding that the avera1e malpractice insurance rate 
of surgeons has increased 949'1e ). 

6. �t e.g., Redish, supra note S, at 760 n.4 (noting that nationally the number of
insurance carrieu writing such insurance has decreased). Segar, Is Malpractitt Insurable?, SI 
bm. L.J. 128, 132 (197.S) (findina tha.1 some insurance companies would prefer to abaDdoa 
the business entirely). 

7. Stt Robinson, Tht Mtd/cal Malpractict Crisis of the /970's: A Retrosptctlvt, 49 I.Aw
& CoNTl!MP. Pl\0BS. 2, .S (1986). Such major companies as Wausau, Hartford, Fireman's Fllnd, 
USF&G, and Travelers have withdrawn from the medical malpractice insurance market since 
the mid 1970's. Id. at 9 n.23. 

Threatened withdrawal wa.s a major factor in initiating recent legislation in Virginia. "[111 
mid-1987) a federal coun case ovmumed the state's SI million cap on malpractice judgments 
and awarded S8.3 million 10 a brain-injured child, who died only 6 weeks after the vcntk:l. 
At the same time, the Virginia Insurance Reciprocal, the state's largest profession.al liabiliey 
insurer, decided not renew coveraae for obstetricians, affecting one-quaner of all OB's on the 
state. The bill (providing a patient compensation scheme for brain-damaged babies) wa.s paued 
in an atmosphere of near-hysteria." Ohio Hospital Insurance Company, 7 QA/RM Buu.. 2 
(1987). 

A similar 1987 threat of withdrawal by the large malpractice insurers, St. Paul and Clgna, 
initiated premium increases and a promise of a "special session of the (Florida) legislature." 
Nisonson, A Vitw From Miami: Surgeons vs. Letislators, Buu. Aw. C. SU'P.Ol!ONS, Aug. 1987, 
at 27. 
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II. SEPARATING THE COMPEN SATORY AND DETER.RENT F'uNCTIONs 
OF THE TORT SYSTEM 

The putative function of the tort system is to compensate the 
injured patient. However, the tort system is inadequate to compensate 
the injured patient because of its breadth of coverage, its amount of 
compensation, and its form of compensation. There are significant 
elements of chance involved when the injured patient attempts to 
contract with the appropriate attorney in hopes of prevailing at trial 
or reaching a settlement, 19 a phenomenon evoking the term "ton 
lottery. "20 In approximately seventeen percent of the cases where 
medical patients sustain an adverse outcome while under treatment, 
the injury is traceable to provider negligence. 21 Around ten percent 
of all injured patients filed a claim, while only about four percent 
actually received compensation for their economic or non-economic 
losses.22 Even successful plaintiffs must still pay significant transac­
tional u,sts in terms of time, money, and psychological stress. 23 Less 

19. An injured pa1ien1 was more likely 10 seek legal consultation ir the injuries were 
severe, if the injurie, involved sisnificanl economic losses, if the patien1 had had a previous 
experience as a plaintiff, or if the injured patien1 was black. J. PEnasoN, CoNstlMl!a's 
KNoWI.EOOE Of Al'll> ATT?TUDES Tow.u.o MEDICAL MAI.PllACTICE 659, 691 (U.S. Dep1. o( 
Heallh, Education and Welfare No. 73-89 1973). 

A random sampling of private practice anomeys showed a soe;. rejection ra1e of malpractice 
cases broughl 10 them. A second survey, involving auomeys specializing in malpractice 
litigation, showed a rejection rate of less than Joe;.. In both surveys, cases were rejected most 
commonly for reasons of 'no liabilily' under presen1 tort rules or for 'economic reasons' (i.e., 
insufficien1 potential recovery to justify the attorney's lime). Id. at 889-99. 

20. The 1enn "Ion lottery" ar0$e in the 1960's in connection with criticisms of 10n
compensation for traffic victims and was later adapted to "malpractice louery" in order to 
suit the medical context. Both terms are associated with Professor O'Conndl's writings. Stt, 
J. O'Co�EU, THE LAWSUIT loTru.Y (1979).

21. A study of patient injuries from all causes in 23 California hospitals estimated that 
the overall incidence of "disability caused by health care management" was 5'ie and this 
incre:ued with patient aae. CAL. MED. Assoc. & CAL. HO$P. Assoc .• RvoRT ON THE MEotCAL
INstJKANCE FEASIBILITY STUDY 6S (D. Mills ed. 1977) [hereinafter D. Mills Report). Of each 
100 injured patients studied, 17 had an injury due to medical negligence (i.e., compensable 
under the tort system). Id. at 70. The report concluded that the liability system acts effectively 
to reduce the total payments since many more injuries occur than are ever compensated. Id.

22. These estimates are maximum figures, extrapolated from claims data covering the 
same period as the D. Mills Report, supra, note 21. Although compensation through the 
malpractice system was predominantly through settlement, the expected award amount was an 
important indieator in determining whether a claim was filed. P. DANZON, MEDICAL MAL· 
PRACTICE: THEORY, EVIDENCE, AND PUBJJC PoucY 23 (1985). 

23. Delay is a feature of the 10n system and often a defense tactic. For claims closed in 

the period 1975-1978, the avcra,ge time from incident to disposition was 41 months for paid 
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vaJue of the tort system, in this regard, remains undetennined.u Th 
tort system does alter provider behavior but probably in a complci:
way which is poorly understood. 29 There remains the real issue as tu
whether these changes reduce the incidence of substandard care. loi 
some cases, such as the overuse of diagnostic x-rays, the behavioral
changes are positively harmful to the patients.» In other cases

competent physicians may appropriately alter behavior while care!� 
doctors "go bare." Thus, the deterrence of particular instances of
substandard practice or of individual doctor incompetence is ques­
tionable. Also, deterrence may reduce the number of competent 
practitioners in a field with a high incidence of litigation . 31 Moreover 
in view of the high transactional costs of the tort system, its prota-
gonists have the burden of showing not only a theoretical possibility, 
but also a real and substantial deterrent effect. Otherwise, other 
forms of insurance having much lower transactional costs, such as 
first party insurance, 31 are the obvious economic choice to pay the 
costs of medical injuries. 

• 

A. Unresolved Areas

Several areas of interest are notable for a lack of accurate 
information. First, the absence of empirical data noted above makes 
it impossible to assess the deterrence effect of malpractice litigation, 
or even tort litigation generally.n Clearly, if the primary reason for 

deterrence is less likely to create incentives when compared to the direct regulation); s« al.so 
Bovbjerg, Mttlical Malpracri� on Trial: Quality of Car� is rh� Important Standard, 49 LAw 
& CoNTnCP. P11.oas. 2, 321 (1986) (arguing tllat the principal function of tort litigation is not 
10 compensate but to maintain quality of care througll deterrence). 

28. Io a meticulous review of empirical data relating to tile compensatory and detcrrmoe
functions of malpractice litigation, no studies relating to the efficacy of the deterrent function 
could be found. Zuckerman, supra note 24, at 99-100. Thus, tile relationship benrem 
malpractice litigation a.nd deterrence remains, at best, undefined. 

29. The aggregated cllanges in physician behavior have been collected under the rubric of 
"defensive medicine," but what constitutes such practice, and how it is reprded, vary with 
tile commentator. 

30. One identifying feature of defensive medicine commonly suggested by medical providcn 
is the use of diagnostic tesu more frequently than would be indicated on a traditional medical
risk-benefit or a more modem cost-risk-benefit analysis. 

31. Large awarch against obstetricians for babies born with brain damage have becD 
associated will\ a rapid increase in malpractice premiums for tllis specialty group resulting in 
a net loss of one in eight practicing obstetricians, mainly in rural areas. Stt supra note I and 
accompanying text. 

32. See supra note 24. 
33. Stt supra notes 27-32 and accompanying teXt. 
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workers' compensation statutes," no-fault schemes,� and the Ne,,
Zealand injury compensation scheme .•• In view of the strong theoretical justifications for a Pati 
compensation scheme based on the no-fault principle, the qucsticrtt
then becomes one of efficient implementation . 0Q

fVoI. 20:IOJ 

B. Elements of a Patient Compensation Scheme Ideally, such a scheme would compensate rapidly, approprjatcfy and without the attribution of fault. A central feature is that rno�
or all injured parties would be given some degree of compensation.42
To limit the economic burden of the scheme to medical care proVj.
ders, and eventually to society as a whole, such a scheme must focus
on minimizing transactional costs, as well as limit recovery to the
injured patients. '1 In economic terms, the scheme would seek to
distribute the majority of the risk over the resources of the corn.
munity ... 

Limited rtcovery may seem a basic ineq•uity in the scheme unless
it is realized that the present system limits recovery to nothing at aUfor most injured patients, '5 and to less than adequate amounts for

39. M. FMNICUN, lH1UJUE$ AHO RalaDIES 789 (1985). 40. See R. KEsToN, B.u,c P110TEcnoN FOR THE TAArnc v,cm, 241-72 (1965) Cdiscussin,
the social rationale of the no-fault system). 41. See G. PALMER, Sllpra note 35, at 55-56. 42. For a discussion of the broad issues of public policy leading to universal but limited

compensation under the no-fault principle. sec R. KEBTON, supra no1e 40, at 243-50. 
43. Compcnsa1ing a much larger number of injured pa1ienrs wilhin realistic limiu of 

socie1al resources implies leaving some of the risk of medical 1rca1mem allocated 10 the patient.
1n addition, limiting recovery 10 injured patienrs could serve as an economic dctcrrcn1 ro
malingering. 

The probable economic burden of such a scheme may be es1ima1ed from available data: of
each JOO pa1ien1s who suffer an injury during and related 10 medical trea1ment, 17 have 
injuries falling wi1bin 1he present concepts of provider negligence. Of lhese, only 4 receive any 
compensation. Stt Mifls Report, supra note 21. Thus a scheme compcnsa1ing all JOO injured 
paiien1s could cos1 abou1 25 times as much as the present system; a scheme compensating only 
the 17 injuries due to provider fault would cost about 4 times as much. Assuming a dramatic
increase in system efficiency, resulting in only JO'lo of the premium dollars bcina lost in 
transactional costs, the scheme would cost only 3 10 J 7 limes a, much as presently. Assume 

further that only economic losses of I. 7 10 l, costs would increase 10 1.8 10 JO times present 
levels. See Zuckerman, supra note 24, at JOO. Thus the economic realities require pa1ienrs 10 
carry some of the risk of injury. 44. Payment for the cosu of medical injuries differs from that associated with traffic 
accidents in that the complex cost-shifting arrangements between government, industry and
medical providers makes 5Cgre1alion and allocation of the costs of medical injury difficult or 
impossible. fn contrast, conscious allocation of the costs of traffic accidents is possible through
statute. R. KEETON, supra note 40, at 266. 45. Stt Sllpra notes 21-22 and accompanying text. 
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the' insurance rates," by giving public notice of high claim proVid and areas of practice,s• and by liaison between compensation ada:istrators and licensing authorities. s9 These provisions would effectiv 1 •maintain accountability of the medical providers without distort�ythe compensation process.60 &

III. DESCRIPTION OF THE ELEMENTS

A. Limitation of Injuries Covered

Workers' compensation statutes generally apply to injuries_ "aris­ing out of" and in "the course of employment. "61 An analogouspatient compensation scheme would cover only injuries "arising outof and in the course of medical treatment. "61 The well developedcase law interpreting the worker's compensation requirement couldwell be applied to a patient compemcsLion scheme, providing a ready common law framework upon which the sclieme could rest. 63 Problems of interpretation would arise mainly where no clear parallel existed in workers' compensation law, such as the distinction

S7. &e infra note 141 and accompanying text. 
58. &e infra note ISO and accompanying text. 
59. Sa infra notes 154-58 and accompanying text. 
60. &e J. O'CoNNEU., THE LAwsurr LoTnu 49 (1979) (providing a graphic description 

of the distortions of the compensation process and the role of lawyers io the distortion). 
61. M. Fll..UlU.IN & R. R.uIN, TollT LAw AND AI..TUNATM!S 692 (1983). The use or the 

workers' compensation scheme is limited by the problems experienced by many states. A 1972 
National Commission noted seriow deficiencies and laws that were neither "adequate nor 
equitable". THE REPORT OF THE NATIONAL C0lilMlSSJ0N ON STATE Wo�·s CoWPENSATION 
LAws 24-25 (1972) [hereinafter WOUEllS' COMPENSATION REPOllT). The fear of federal inter• 
vention following this report stimulated significant reforms in many states. Sa 0. P.u.wu, 
supra note 35, at 39. 

62. Suuested entry criteria for patient compensation schemes vary widely. The simplest 
form paraphrases the workers' compensation definition : "injuries arising out of and in the 
course of medical treatment." HEW REPOllT, supra note 19, App at 460. 

A more elaborate attempt defines a compensable injury as 

Id. 

any physical harm, bodily impairment, disfigurement or delay in recovery which (i) 
is more probably a.uociated in whole or in pan with medical intervention rather 
than the condition for which the intervention occurred and (ii} is not consistent with 
or reasonably to be expected as a consequence of such intervention or (iii) is a result 
of medical intervention to which the patient has not given his informed consent. 

63. AJthouJh an impressive body or law has been developed in the area of workers' 
compensation litigation, the complexities or applying that law can frustrate the search for 
administrative simplicity. Stt Riesenfeld, Basic Problems in th� Administration of Workmen's 

Compensation, 36 MLNN. L. REv. 119, 133 (1952). 
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Complications resulting from the treated condition, and an
1ween · h · · 

�e- r caused by the medical treatment.6' In many cases, _t e �DJ�fY
,nJU y It from either thus presenting an issue of causation snrularuld resu · • · . . 
�o difficulty to the familiar problems of causat1on m. the present tort
,n 6, However there already exists a substantial body of au-
5Y51�m�ive medical' literature on the natural history of disease proc­
thonta d on complications of treatment which would guide the
es�es aaln ;" i·ts determinations,66 In the last resort, causation could bembun "' bl • ' • 

67 · ed between compensable and non-compensa e mJunes. apporuon 
B. Limited Recovery 

I accord with its basic purpose, a patient compensation scheme
1: above all else, seek to prevent economic hardship.61 Thus,

w��ve'ry for non-economic losses and punitive damages become sec­
�:dary considerations, to be awarded from resou!ces le_ft over after
all economic losses have been_ sati�fied.69 In practice, th_is m,:y mean
h I non-economic losses receive bttle or no compensation. t a As regards economic losses, the experience with worker's com-
pensation schemes is a useful model. 11 Payments are based on the

64_ This difficulty Jed Professor Keeton 10 compare automobile accidenu with malpract.ice 

• • · and conclude that the efficiency achieved by no-fault auto plans could not be expected
m1un

b
es 

al ct'ce area Keeton Comrvn.sation for Medical Accidents, 121 U. PA. L. REv.
mt e m pra• • • ,--

590 591-600 (1973). ed'cal · · d damages 
6S Id at 594. The problems of determining causation of the m I mJury � . 

are <liscuss� at some length. Id. Another concern is that the no:fault_ system might mduce 

doctors to reject difficult cases, and refrain from necessary but high nslc procedures. Id. at 

599
66

· 
1 edical s'ituations the various complications of interventions and their rate 

. n many m • . . · d · 
· 11 documented One suggestion is to use this mformauon to etcrmmc

of occurrence 1s we · . • · I h · es J 
objectively when a medical injury should be compensated usmg stallstlca tee mqu • · 

O'CoNNEU. ENDLNO lNSUl.T TO IN1UllY 191 (197S). 
I 

67 ru: analysis similar 10 the comparative negligence analysis used in present to':' . aw 

could ·be employed to estimate the contribution or the disease process itself compar� 10 •�J�ry 

produced by medical intervent.lon. Unfortunately, such determinations would result m rewrung

the present inefficiencies and failures of the fact-finding process. Su supra note 66. 
ed

68. Although seldom specifically stated, this premise underlies most of the suggest 

schemes for medical malpractice reform. Sa supra note IS. 

69. A strict ordering of priorities requires that the more important arc fully sausficd 

before the lesser are addressed. ·• · h 
70 f'nancial projections on available data suggest that a patient compensation sc_ eme 

• 1 
h th · all presently available 

would cost 2 to 10 limes as much as the present sc eme, us usmg · 

funds to compensate economic I0$$CS alone. Sa supra note 43. . 
71 p Cessor O'Connell argues that the experience with worker's compensauon encourages 

. ro . . eel 
. J O'Co .,..,, • ENDLNO [NsUl.T TO INJUllY

one to avoid a similar scheme for miur pauenu. • N .. -. 

95 (197S). 
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clisability, and 5) death. 13 

' ent tota}

Workers with temporary partial disability may recover all medi 
expenses, but are often excluded from recovery of lost wages b caJ 
of a statutory waiting period, usually one week.'• Patients

ec
a� 

injuries in this group could expect similar treatment, with full 
WJtb

men� for meclical expenses associated with the injury, but ��Y­
restncted recovery for wages.1s 

. re 

Most workers' compensation cases are in the second gr 
workers with temporary total clisability. 76 The experience with ti�
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h uld b irnil · pa ems 
s o e s . ar, sm� the usual result of an adverse outcome is to 
extend the time reqwrc:' for the patients to recover and retum t 
work.n • • 
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. 
The third group, permanent partial clisability, is usually clivided 

mto two ca�egories: "scheduled" and "non-scheduled" injuries.,. 
�he former mvolve the loss, or loss of function of, an anatomicaUy 
discrete part of the body, such as an arm, and usually award is made 
�r?m a statutory schedule. 79 The latter is related to less def mite 
lDJury. 80 Compensation for the two categories is interdependent, and 
a complex _system of calculating awards has been developed.11 Patient 
compensation could be defined in similar terms, using the broad 
p�ameters _of t�e workers' compensation system, but with appro­
pnate modificat1ons. 82 The concept of "designated compensable 

72. M. FltA.NnlN, lNJtnlES ANO REMEOl:ES 776 (1979).
73. Id.

14. Id.

75. The r�tional� :or panial recovery in workers' compensation schemes is 10 allocate 
som_e or_ the rule of IDJury lo 1he worker in order lo reduce compensation cosu, minimize
malingenn� and deter unsafe work practices. Only the first two reasons would appear 10 apply 
to lhe medical injury situation. Id. at 781. 

16. Id. at 777. 
77. Id. a1 853.
18. Id. at 777. 
19. Id. at 778.
80. Id.

81. Id. at 781.
82,. 

Defining �d classifying the injuries as a guide to compensation has been criticized 
as arbitrary and inappropriate, and may generate administrative haggling: "(the � 09 
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, nts" for patient injuries would then correspond with the system
tie 1 d" . . . n f •'scbedu e mJunes. 
0 The group with permanent total disability are generally compen-

ed under the same guidelines as the third group, but with extended
sac . h all I 
benefits." Many workers' compensation sc emes �w r��overy on y

for a limited number of weeks, and rely o� feder� d_1sabihty sche?1es

tO continue the support aft�r th�t penod.U S1m1larlr, �. patient

ompensation scheme could d1scontmue benefits after disability ben-
c 

M 

efits become available. 
Workers' compensation schemes provide death benefits for the

families of employees.17 Since most employees have dependents, this

provision satisfied important public policy in providing for the fam­

ilies of wage earners who die from work-related injuries.11 Patient 

injury may take place in very different circumstances, and there may 

be no dependents for the scheme to protect. 89 Accordingly, the claim

would only survive the patient where there are such dependents. This

(s)cheduled benefits under workers' compensation [is inequitable and has caused! prodi&i�us

infighting (over classification)." J. O'CoNNEU., ENDING INSULT TO INJURY 190 (1975). Applymg 

this sys1em to medical injuries would have its own difficulties: "Trying thus by bureaucratic

command . . . 10 formulate an appropriate amount of compensation for every medical

1rea1men1-or even for major injuries from major forms of treatments-would indeed be an 

incredibly difficult task." Id. at 189.

83. A proposed "designated compensable evenu" system would effectively remove cases 

involving majory injury from 1he present fault system. In order to recover under this scheme, 

1he patient would have to show that he had suffered a listed, compensable event. Havighurst, 

"Medical Adversity /nsurance"-Has its Time Come?, 1975 DUll L.J. 1233. The principle

has been included in recent tort reform le&islation in Virginia and Florida, for compensating

brain-damaged babies. 

Id. 

84. M. fllA1'lnlN, INJUllIES AND REMEotES 780 (1979).

85. The lowest maximum in 1979 was S36,500 and the briefest time span was 300 weeks. 

86. Disability benefiu are normally available through lhe Social Security scheme if lhe 

disability is expected 10 last more than one year. 

87. Dealh benefiu are available in all jurisdictions. The amount of lhe award varies with 

1he earnings and number of dependenu, and varies widely from state to state. M. FAANnlN,

INJVJUES ANO REMEDms 781 (1979). 
88. Id. The cessation of benefits upon remarriage in many states is consistent with this

rationale. Id. 

89. Some of the largest jury awards predictably involve individuals with no dependenu, 

such as babies. A recent case illustrates how a patient injury can provide a windfall to the 

nondependent family. Six weeks after the award of $8.3 million for a birth defect, the baby 

died, leaving the award amount to lhe baby's family as the heirs. 7 Q.A./R.M. BUUBTlN I,

2 (1987). 
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mg a windfall t g ar shJp for the patient's famij 0 non-dependent heirs.90 Y, While avOid.
C. Reducing Transactional Costs· Alto The · · rney Compe contmgency fee system is . nsatio,, has become a symbol of its l al umque to the United St gency fee argue that it P :: system.91 Proponents of th ates llldmeritorious claims but n 

rov1 es . competent counsel for t e con�
;�coul r�g:s litigation of '�ri��::��! :ies_ources.92 Opponent�:;�tJiitP runt1ff of a Jar e 

. rums and deprives th indisputably represen� t;;:on o_f his award.9J The contin \su�cases, roughly equal in 

bstantJal transactional cost in mg _ncy feewould reduce lit· . amount to defense costs 94 A t 

'
b alpracticclim. igat1on costs on b h . . . n unal SYst 

of ;:��n�o�i;gdesn�S�ees should be
o

�d:�:::d �
o

u�etctihfi
e

c stdatut:;1 · • mce the ad · · · re uctj . ess m the way of proof att �rustrative sy�tem Would r �n m attorneys' fees • o�ney skill, and preparation h CQlllre
needed to pursue ��u�f aJ;: !ccomplished by a reducti�n

t; ::ductionWorkers' . . e work compensation statute all .r'.111ge from thirteen to thirt s ow for attorneys' fees whi hnence has shown this ran 

_Y pdercent of the award amount� E c witho t · • ge 1s a equate all · . · xpe.u mordmate reduction of the a..;,ard�:mg client representation
90. This would be a r d' wrongful death, and usual 

a icaJ alteration of the presem ton law . . -
schemes, because of th 

ly the ton claim itself, survives the indi 
_
d

Pnnc1ple, where a claim for
91. F. MAcKnmo: ���he individuals covered, general; ::C,

al. Wo
;
kers' compensation 

92. See, e.g.' Not 
' OENcy f'EE.S FOR LEGAL Si;:1w1 

nor ave this problem. 
Arizona, 27 ARIZ. L :;_/

n re Swarr1.: Judicial Regulation o;�
9-4! (

19
64). 

9 3  F ,., . v-. · · 539, 542 (1985) cess,ve Contingent ,,._ . • • "lAC"'l'IN'ON' 
• n.� 1/1 

94. Defense fees a 
, SUP_ra note 91, at 325-28. 

"th ppro,ama1e pla· ·rr e average hourly f • 

mu s costs, althou h th of S50 for defense lawy
e
c 

(m "l970J for plaintiff's lawyers r�-e le m
$6
o

3
de of paYlllent is different: 

9 5  ers. HEW REPo 
_., o , compar d • Such statutory 1. . . RT, supra note 19 at 33 

e to an average 
1 · 1 - 1mnauons O • , • eg1s auon in several star Se 

n commgency fees are al d 96 . The same rat· al
es. 

. e supra note 2.
rea Y a feature of ton reform ion e 1s used t • cases. However the O Jusufy comrols on la , note 97. ' recovery allowed is rather generous 

wyer� fees in workers' compensation 
97 

• varying from 10 t 30 · Yinually all k , 0 OJo • See i,ifra wor ers compe . amount an attorney ma 
nsauon statures place restri . by case basis by the ag

/ charge a claimant. In some states th 
coons o� some son upon the 

App 8-188-5 (1987) 
ncy or the coun. 4 A. LARSoN Tu,.'' . 

e amount is awarded on a case · ' "" ...,.w OF WORKER' 98. In many cases t 
s CoMPENSATION

· , a torneys' r, review as to reasonableness Id 
ees are also awarded, Id. The f, . · · ec is usually subject 10 
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D. Reducing Transactional Costs: Administrative A wards

The replacement of the traditional trial by jury with an admin­
. alive system is typical of the workers' compensation schemes and1s1r . d . · · l 99 Th resents an important re uction m transact1ona costs. e use r�Padministrative agencies is made possible by the imposition of strict
� ability on the employer. 100 Similarly, a patient compensation scheme 

,:·ould be effective only if the vagaries of the jury were avoided, 
allowing consistent awards on the basis of strict liability. 101 

E. Reducing Transactional Costs: Payment in Kind

One of the main transactional costs in the existing tort process
is the requirement to change medical services into cash, which is thenpaid to insurance companies in the form of premiums, invested moreor less wisely, and then changed back into cash as needed to satisfy
an award.102 A significant saving could be achieved in a patient 
compensation scheme by allowing the medical provider to supply themedical services directly to the injured patient as needed. 103 

This proposed provision corresponds to the states whose workers' compensation statutes allow the employer to designate the medicalprovider used, or even provide medical care directly. 104 The advantage of this arrangement is that the employer's self-interest is in the

99. A few states have retained the court system rather than allowing a specialized agency 
10 handle claims. In contested cases, the states which use administrative agencies attempt a 
simple, informal fact-finding procedure with the result subject to judicial review. Id. at 405 -
1 2. "It would be impossible to overemphasize the importance of effective administration to 
1he success of any worker's compensation law." Id. at 399. "For forms of government let 
fools contest; Whate'er is best administered is best." Ill A. POPE, AN ESSAY ON MAN 303-04 
(173 3 ). 

100. Compensation ... represents a compromise in which each party surrenders cenain 
advantages in order to gain others which are more imponant to him and to society.
The employer gives up (the fault principle of tort] and the employee surrenders his 
former right to full damages and accepts a more modest claim for the essentials, 
represented by compensation .... The statutes vary a great deal; with reference to 
the point of balance. 

4 A. LARSON, Tm; LAW OF WoRXER'S CoMPENSATION App 8-188- 5 (1987).
!OJ. See 1. O'CONNELL, THE LAWSUIT LOTTERY 84-106 (1979).
102. These transactional inefficiencies cost more th"1! 50 cents of each premium dollar.

See supra note 24.
I 03 . Savings would result both from reduction of the transactional costs and the cost 

reduction to the medical provider resulting from dilution of fixed expenses and being able 10 
supply services at cost. See supra note JOI.

104. M. fRANlU.IN, INJURIES AND REMEDIES 782 (1979).
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effective treatment and early rehabilitation of the injured empJoy 
(!specially in the case of serious injuries. re» c:c_ Several problems stand in the way of this proposal When appfi "
10 a patient compensation scheme.'" The pauen,, having surr., ',i
one adverse outcome at the hands of the medical provider, may�
reluctant to undergo further treatment by the same Party.'m Seeon,1 

the reports lo the patient compensation tribunal may be colored b,;
the provider's self-interest in minimizing the injury.'" Third, u,;,
provider in this situation may retain some hostility toward the Patieo,
especially if the patient is thought to be malingering, and this hostili,;
may interfere with effective treatment. 109 

F. Reducing Transactional Costs: Payment As Needed At present, awards are paid in a lump sum, a practice Which 
leads to several problems."' First, there ;,, the difficulty of u,, insurance company estimating and setting aside an appropriate "loss
reserve" to be available in cash if the plaintiff prevails. 111 Second,
the high liqui<fity of insurance company investments made necessary
by this practice is one reason for the generally poor investment results
achieved by insurance companies. 112 Third, the award of a single 
lump sum presents the payee with the problem of preservation and

105. Id.

106. This paragraph wumes a patient compensation scheme incorporates the essential 
features of a worker's compensation scheme. 107. This speculation finds some suppon in the patient frus1ra1ion and anger that motivates 
many malpractice suits. HEW Jou.oar, supra note 19, a1 769, 813. In a study of 414 medical 
"consumers," 83"J'o stated they wenr ro a different provider after a nqative medical CXPCTiencc. 
Id. at 674. 

108. This is one of a vanery of barriers to rehabilitation discused in J. TuRNauu, C. 

WILU.u.is & E. CJw-r, EcONOl,(Jc AND Soc!A.L SECURJTy 339-41 (1968).
109. Id. 

110. See supra note 26 (discussing a recipient's problems); HaJpen, Structur� �fflemorrs

in Policy Limit Ca.res, Ttw., July 1986, at 80 (discussing a Plaintiff', PCTSP«tive). 
11 J. The technical task of eslimatillJ future claims is increasingly d.ifticuJ1 due 10 the 

atmosphere of uncertainty. Nash, Calculating Risk is a Riskier Business Now, N. Y. Times,
May 25, 1986, § 4, at 18, col. 4. 112. Invesrmen1 performance of imurance company is J)artly related to the interest rate 
cycle, which therefore J)artly determines the premium levels. However, internal operatillJ 
expenses are a major factor in the low investment performance of insurance companies and 
need clo�r examination. To some ex1en1, accounting rules are used 10 produce losses which 
do nor reflect reality and are also used ro conceal poor investment rerurm. Hunter & Boriilleri, 

The Liability Insurance Crisis, T1UAI., April 1986, at 42. 
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CV01,""' many states.122 If th b . �--scheme is to prevent e as1c �urpose of the Patient injuries must be inte r econo�1c hardship, then award�omPc� the total recompense 8f 
ated hwith other community reso for Pari-..

t f rom t e comm . . urces so --.ent rom patient to patient 12) Th unity is appropriate and lbaapayments, health insuranc� dus, unemploYment, federal d. colllia.s�uld_ be considered in c�lc:�ati;or�ers' compensation p�:ilnyot . erw1se would increase the g � award amount 124 eiir,overlap of supportive schem w/;:te and inequities resulting. f To do es. ro111 the
H. Reducing Delay- Ad . . 
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/. Reducing Uncertainty: Strict Liability 

workers' compensation schemes impose strict liability on the
loyer in return for limiting employee recovery.i29 Similarly, a<rn� 01 compensation scheme should elevate the community interest

rauereventing economic hardship over the attribution of fault byin �sing strict liability on the medical provider in return for limited
,rniient recovery.U0 Avoiding the fault-finding process would allow
f

3scer claim administration. 131 The relative certainty of compensation
3�50 reduces the human and psychological costs associated with the
ncercainties of the tort system. 132 

0 Strict liability implies that once the patient falls within a certain
well-defined group, recovery is ensured.133 In order to reduce uncer-
13jncy and its associated costs, the entry criteria should be clear and
spe:-:fic enough for the lay person to be able to predict eligibifuy . 134 

This has proven a major source of difficulty with the workers'compensation scheme, and thus is a source of concern in the designof a patient compensation scheme. m In the current judicial climate,

.. orker's compensation systems. NATIONAL C0WMISSI0N ON STATIS WollDaN'S CoMPENSATlON 
LAWS, COMPENDIUM ON WonwEN'S C0WPE?ISATI0N 3S (1973). The delay between the injury 
and ,ubsequenl payment, however, was not known. Id. 

129. M. FRANIWN, INJUIUES AND REMEDIES 764 (1979).
130. Stt Vandall, Applying Strict Liability to Professionals: Economic and Legal Analysis, 

S9 IND. L. J. 25, 38-39 (1983) (arguing in favor of imposition of strict liability in medical
malpractice cases). Only a few couns have overtly imposed strict liability in malpractice cases.
Stt, e.g., Helling v. Carey, 883 Wash. 2d 514, 519 P.2d 981 (1974); Clark v. Gibbons, 426
P.2d S2S, 58 Cal. Rptr. 125 (1967), opinion vacated, 66 Cal.2d 399, 58 Ca!. Rptr. 125, 426
P.2d S2S (1967).

Posner critized couns which are led 10 "disregard the customary standard of care and 10
subs1i1u1e their own conception of due care." Landes & Posner, Tht Positive Economic Theory 
of Tort Law, IS GA. L. RJ!v. 851, 919 n.150 (1981).

131. Other arguments in favor of strict liability are the putative stronger deterrent effect,
the greater reflection of the cost of patient injuries in the cost of medical services and more 

adequate compensation for injuries. M. FRANJWN, lNJUlUES �D REMEDIES 62-63 (1979). 
In addition, increased efficiency would result from avoiding "the almost Byzantine nature 

of trying 10 (establish) fault in malpractice litigation (becau.se of esoteric and involved factual 
issues)." J. O'CoNNBLL, THB LAwsurr LOTTl!RY 179 (1979). 

132. The psychological traumas associated with litigation have been relat;vely neglected in
the academic literature. Stt supra note 23.

133. Essentially, strict liability imposes liability without any finding of negligence.
134. It would be unjustifiable 10 replace the fault-finding process with no-fault eligibility

requirements which wCTe in effect even more complicated. 
135. The entry criteria for worker's compensation have proved a fenile source of litigation.

Set w. M.uo!'lE, CA.SES & MATElllALS ON Wou:n's COMPENSATION �D EMPLOYMENT Rl<lffTS
SS-56 (2d ed. 1980). 
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the patient compensation statutes probably would be "constru liberally to accomplish {theirJ economic and humanitarian 0�jects .... " 136 The statute, then, should be defined narrowly �compensate and allow for broad judicial interpretation.137 A Sui�bl b�ance might be struck. by requiring a medic�Uy recognized cornpi�lat1on of treatments, which would allow the tribunal and its officcnto use standard texts for the assessment of claims. '38 Alternatively the regulations could designate adverse outcomes from standardtreatments and use these as a basis for claim evaluation. 139 The legislative process of each state must find an appropriatebalance in the entry criteria in order to properly define the breadthof the compensation scheme.140 

J. Maintaining Deterrence: Economic Incentives It seems intuitively fair that providers should be required tocontribute t" the compensation fund in relation to their loss exp
erj_ence.1•1 Such an arrangement also creates a classic economic deterrentby increasing the cost of injury-causing behavior to the party whohas the most control over that behavior. 142 Thus, a deterrent effectis created without the stigma of assigning fault. 143 As with workers'

136. Huds1ead v. Seneca Steel Serv. Inc., 41 N. Y.2d 140, 145, 359 N.E.2d 673, 391 
N. Y.S.2d 78 (1976). 

137. A contrary position is taken by Palmer, originator of the New �and scheme. The 
experience in that country has been that the administrators of the scheme held to a narrow 
interpretation, despite the generous drafting of the Act, because of concem with financial
viability. See G. PALMER, supra note 35, at 226. 138. This would introduce the vexed question of "authoritative texts" into the administra­
tive process. A de1ermination of what is to be considered a result of medical treatment, and 
what an inherent pan of the original disease process, remains a weakness of the scheme. 139. Similarly, the task of designating a comprehensive schedule of compensable injuries 
could prove impracticable. But see supra note 87. 140. Each state must find its own point of balance between the imposition of liability upon 
1he medical provider and the adequate compensation of the injured individual. The same 
principle is broadly acknowledged to account for interstate differences in workers' compensation
s1a1u1es. See supra no1e 136. 

141. Current insurance company policy does not use loss experience 10 determine premium 
levels for malpractice insurance. This practice may act to insulate providers of substandard 
care from the deterrent effects of tort suits. Apart from utilitarian considerations of effective 
economic deterrence, basing premiums on loss experience is inherently more fair than the 
present system of loss distribution. 142. See supra note 21. 

143. The strong negative feelings evoked in doctors by malprac1ice litigation are related as 
much to the personal stigmatization of the doctor defendant as an incompetent, "bad doctor", 
as to other factors, e.g., financial burden, Joss of time. 
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ntribution could be based initially on the class -ornpensat1on, the co . !ates the premium is altered c b t then as expenence accumu , . d dnorms,_ u 
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r48 This wou

ld be a dramaticin a slower growth of med1ca cos s. 
. for workers' compensation insurance are related to employer Joss experience 144. Premiums 

. . and government insurers. . 
. all SO states and wuh both pnvate 

d b t ndard care in two ways. First, 

m • . be used to eter su s a . Collation of loss expenence 
C: ed by relating premium levels to prior loss expenence. economic deterrence would be pr uc 

. nee could be used by the disciplinary system d 1ha1 same loss expene · 
Se ·M� t xt

See supra n_ote 27. Secon • 
ssible instances of repeated substandard care. e t,vra e as a screerung tool to detect po 

accompanying notes I 54-58. . ggcsts that the premiums would not be t' on experience su 
h · 

145. The workers' compensa r 
I . k ctr'vities would pay more than I cir · cc but that ow-ns a 

• • · h e 
strictly related to loss e�perre� 

• d" g of losses from low-risk to high-risk actJV\11�, I �
\ 

proportionate share. Despite this spr� m 
Id unduly inhibit socially useful but bigh-ns . . . h 1 lated premiums wou . is a pomb1lrty l at oss-re 

rosurgery and orthopedics). specialities (such as obstetrics. emerg�ncy neu 
. k h I'd be allocated between the doctor, the bee how this extra rrs s ou 

'fi · t'ons 
The question then ome� 

. rtion of the premium in certain spect rc s1tua I • patient and the state. Possibly some po 
b bed by the doctor or patient. An altemauve should • be paid by the state, rat�

�
r �ban 

: t�: incremental risk would be spread among the approach would be to set the legis auon s 
other providers. 

. . 
146. See supra note 27. 

I ted this concept i�· inherent in the statistical discussions 147 Although seldom overt Y sta · · 

r · rates of treatment failures and comp ,cauo_n 
. 

. 
to the use of new medical technology. SchwartS 148. Cost increases are related prmcapally 

Ny T"mes Apr. 6, 1988, at A 23, col. & Aaron, A Tough Choice on Health Care Costs, . . t 
2. 
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• High utilization rates have been attributed to doctors• fina,, . ·
motives, misplaced scientific enthusiasm, and attempt, to avoid 0::
practice liability ("defensive medicine"). '" Lower utilization of .;
Pensive and advanced technology may well be an unexpec,Cd �
effect of economic deterrence through a patient compensation schenie.K. Maintaining Deterrence: Public Notice Using standard insurance techniques, the accumulated infonna.

!ion from the scheme could be presented to show the "ri�k C>J>eo.

ence" of each area of medical practice, or Possibly of each prov;der_,.
Making the information public would result in an OPtimal deterren,
to "high-risk" behaviour if the information could be presenk<l
without prejudicial effect and misinterpretation.'" The dange,- in u,;,
suggestion lies in the possibility of inapproptiate attribution of fault
and the deterrence of high risk but sociaJ/y desirable behaVior.'•
Nevertheless, the public release of risk experience, however Presented,

"'· Stt, ,.,., Sldow;u, "°"'""' F,-; .. °"''· N. Y. Tim ,,, '"'· 1, ""· " A 27, '""· 

I ,, .. i,, ,ha, dOdoa' ... ,, ..... ra..., h,aJ1h =, ""' ,,.,_,,, """"'o, ""H..,,,_

C." Choo,, N. Y. Tim o Ma«b 20, 1988, § 6 (M,_"),., 44, «>I. I Co"liruoa 1h, ,...., 

of political an d waste factor s that increase health care costs). 
150. I, ;<uy .,,.,,_ «>"1d b, "''""" IO ,how ,., ri,k of • ,i...,, '"""''" • of • 

,,.,, of '"""''=• ,1,o ,s, of , �""' di,sno,;,, o, of on ""'""'"" '"'"" fo, ..,, 

PrOcedure. 
"'"'"ah ,i,k o,po,io,o, fo, ""'' ...,,,.,0,.1 s,o,p i, """bk fo, Wo,k<r, eom.....,tio, 

�h"""• "'d i, """ IO ""'ly do-"' '"""rn ''""• '"h """ 0 oo, ,...,.,, lo, m­

""•ra- cl,im,. """""" <cl•tios ,o arum f"""''Y "'d �""'Y ro, """" ....,,_,.,

ca ses has only been available since 1975. P. DAN:zoN, supra 11ote 22, at 6 1 . 

'". °"'"" '" ,....,., " IO ... , "'""""''Y ""'" u P<Orido, of "''"'" ""'"'

=,. " Ho-o, "''" i, a, '"'"" li<tlo m fonn.,io, i, <ho po bli< '<ao, u 10 fodirid"" 

m•lp<,«io, I°" °'P<rio,o, o, Olho, """''°' of P<orido, "'"""''"· M.,y ...,;o,u )odgo <ho, 

fflo!ioaJ P<Orid,,. o, •ho, ""°"i•tio, wf<h •-�ow '""""'o" o, """••� iofo,m.,;,. 

from other patients. O, <ho Olho, ""'• ,.,.,., of raw ••• •i1hoo1 "'""1"1 '°"''"°' lo, ,,,_,.,..,,

"""•blo ""h " ""'" m O ou, •ow, io ""''""'' g .,, ''"'"'"" «>oclo,ioo, b<i,g fonoOd 

by <h, ,,.,,.. "'' P'bli,. Tb, l"6 ,.,._ of rnon,li,y •�•Rio to, HEw•, Modi""'""°'" 

"'°'goiog <o,o,,cy a1,o,y b,,,,..,, Wi<ho" <om,ollJ,. fo, opo"ti" <Ok, """' <oa,ido,.b/o 

'"""' '""• ''"i""· Stt, ,., .. a,,.,,, of,,,, Ad H� Comm;,,ll ., R•; F=o,, fo, 

Coronary Bypass Surgery, 45 ANNALs TaollAcrc Suao. 348 (1988). 
"2. Commo, """ of '"h ri,k ...., u • =,1, of "high n,, .. ob"«ria .,, io;wio 

i"'""' " """" "'"'"" "' ... """"" '"'"'"gi, .,, .... ,,...,, ""'""'' ,, ""'

injo,Jo,. All <h,tt .,.., o,ny , .. tiruoa/Jy high ri•k of d,im,, Tbi, '" b°"' ,uno,,., 10 

the P0or results in the se areas of practice. 
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160. 
161. 
162.
163.
164. 
l6S. 
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See supra no1es ISO.SJ and accom an See supra notes 141 9 
p ymg lexr. -4 and aocom""n,,;n 1 Stt supra note ISS 
.-.-·,· 8 ext. and accompanying iext Stt supra no1es 19-29 and acco . · 
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See infra notes 223-31 and accom
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�
ng rex1.

panymg rexr. 
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d'cional tort process. 167 If injury is a community responsibility, then 

1 \zicaJIY, the compensation process should be extended not only to 0
;;ients who have suffered an injury as a result of medical treatment 

�ut 10 all injured people, regardless of cause.168 The fact that a 

patient compensation scheme would stop short of this ideal robs such 
a scheme of moral force.169 On the other hand, worker 's compen­
sation was gladly embraced at the time to solve an immediate 

problem.110 The mere fact of a scheme representing only part of a 

total moral solution and being only an increment in the path of a 

larger community concern does not vitiate this basic principle. 171 

Thus, the scheme does not purport to be totally fair, only fairer 

chan the present arrangement. 172 

Nevertheless, the immediate problem is whether a patient com­
pensation scheme .,hould seek to benefi t all those who experience 
injury from an adverse event or result while under medical treatment,
or only those who suffer such an injury as a consequence of, and
while under medical treatment. 173 The difference would have profound
ramifications in terms of eligibility since the former group would
include the whole spectrum of natural bodily decay in the aging

167. See 0. PALMEll, supra no1e JS. 
I 68. Sugerman criticized "tailored accident-compensation schemes" and rhe role of "politics

and personal preference" in their implememarion. Stt Sugarman, supra note 47, at 63S. "One 
s1cps back and asks why (compensarc) these victims and not others?" Id. al 626. "I see little
reason ro single our (one type of acciden1) for special treatment. I do not see why, as an
ini1ial proposition, today's law should care how a limb was broken, . .. " Franklin, Rtplacing

1he Ntgligtn� Lot/try: Compensation and Stltctivt Reimbursemtnt, S3 v,.. L. REv. 774, 777 

(1967). 
169. Ste Sugarman, supra note 47, at 633 (reviewing the theoretical and practical auempts 

11 hich overcome this problem by the design of comprehensive compensation plans). 
170. The problem addressed by worker's compensation statutes wa, that industria.1 devel­

opment around rhe 1urn of the century was producing increasing numbers of severe and ofren 
uncompensated injuries among workers. Employers were effectively using the common law 
defenses of feUow servant rule, contribu1ory negligence, and assumption of the risk 10 avoid 
liabili1y. Stt generally w. MALoNE, WollX.Ell'S COMPENSATION AND EMPLOYMENT ilJOHTS 27 
(1979).

171. "Some araue that major reform will emerge only a, the final product of a series of
smaller steps. (Other authors( have doubts about tailored [restrictive application) plans as
s1eppina stones to wider reform." Sugarman, supra note. 47, at 627.

172. Ste supra note 49. 
173. The stringency of rhe entry criteria essentially determine the breadth of the whole 

scheme because of the imposition of strict liability on the provider. As with worker's 
compensation, enlry criteria can be expected 10 provide much of the litigation associated with 
1he scheme. The desirability of designing simple criteria is apparent. See supra note 62.



828 TEXAS TECH LAW REVIEW [Vol. 20:803prt>cess. m Thus, every injury would have r d nomic losses. m Whether a scheme w1·1h s he bress dbut only for eco.• • uc roa scope t mJury would. have economic or even political viability . o rcdreqswered question 116 The only We t is an un .. -. · s em country with h ---scheme d1ffers drastically from the U ·t d S sue a bro .. .i Ii • . . m e tates with ~ po t1cal trad1t1ons and social values Th respect to �nd social responsibility for all injuries t;a::��:;n

� of_ co_llllnunityt10n are not widely accepted in the United States.•� Y Its introduc-In summary, the acceptance of a limited schem �nly those patients whose injuries arise during the c:u��e ci;Pensatedi reatment and are related to that treatm · • �e cal
compensation of all inJ·uries and co 1· �nt is more likely thand • mp 1cat1ons whether I me 1cal treatment or not 111 Perha h . ' re atcd to d ·d· f · ps ere, m the absence of h �c1 mg actors, considerations of political acceptability will dot er mme the form of the scheme. "9 

etcr-
8· Maintaining Economic Viability A problem common to man 

. . schemes is the pre d Y government admtrustered benefitpon erance of factors tending to increase expen-

174. A compensation scheme which accepted . . 
broad in application. One which limited its a Ii 

�cry •�J�fl'. or disease would be extranely
would encounter the same difficult° . d 

PP �l1_on 10 inJunes 'caused' by medical treatment 
correctly a11ribu1.ing fault. 

ies in etermirung causation .u the pr�nt systan has in
Even in the tiny welfare Slate of New Zeal d " interpre1a1ion of the comprehensiv N ;: i' a labo�atory of social experiment," judicial 

application 10 "medical m1·••d 
e 

.�
w a and Accident Compensation Act limited its- venture to cases h r I "exclude(dJ situations wher• the tr . w ere ,au t could be shown, and thus . � catmenr simply does 0l h. h 

. 
unprove lhe patient •s condi·u·o 

n ac ieve t e desired result does 001. n or worsens it or h h 
• 

bodily reaction, or other complicatio .. G p' 
w ere t e change results from infection, 

National Health Service would talc 
n. · ALMER, supra no1e JS, a1 258. Of course the e care of medical exn.o · h 

• 
175. See supra noies 68.70 d 

. ,,.,nses wu our funher costs. 
recovery to economic losses). 

• an accompanying text (discussing the rationale for limitina 
176. Most authors apparently doubt ah . . . . . 

ignoring the possibility. Some specificall 
e _pohucaI. viab1hty of a broad scheme if only by 

10 such an ambitious exnans1 ·v• d 
y reJ�I the idea. "Perhaps eventually we will move 

B 
• "" �. an revolution�~ ne h r · ua the sweep and scope and 

-J w sc eme ,or medical compensation. ..,_1 • . expense of such a proposal th . uc ay in its adop1ion." J. O'CONN 
augurs, u e lea.st, mtenninable 

177 Se S 
EU, ENDING INSULT TO INJURY 193-94 ( 1975) . e ugannan supra note 47 a1 633 

. 
178. G. PALMER, supra noae 3.S ;t 40-.54

. 
179. Even a limited scheme co;fronu si 

. . . . . 
supra no1es 163-66 and accompa 

. gruficant difficulues 1n design and enac1men1 SN ny1ng IClll. 
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d·iures. ''° This places a strain on limited and finite societal resources, �d rnaY threaten the economic viability of the scheme. 111 A patienta ompensation scheme would be exposed to this danger .111 c To fulfill its goals, a patient compensation scheme must be
broad in its application . 183 However, a broad application, when
combined with generous construction of the limiting provisions, can 

threaten the financial solvency of a scheme, 184 or place an undue
burden on the contributing doctors to the point of affecting the
availability of medical services. 11' A study of the various factors
influencing the fiscal balance of similar plans, such as workers'
compensation schemes, is instructive. A variety of factors tend to increase the size and availability of
awards in workers' compensation.i86 The "remedial" nature of the
scheme itself encourages a construction of eligibility requirementsand awards in favor of the recipient. 117 There is a natural sympathy
for the injured worker, and any doubts tend to be resolved in the
worker's favor. 181 Perception of these programs has changed from
that of an insurance scheme that abrogates the common law to a

180. Changes made to accommodate special interest groups, however, can negate the whole 
effectiveness of the proposed scheme. In the case of no-fault auto insurance, "willingness 10 
compromise lhe theory behind no-fault in order to make the propsaI more politically palatable" 
vitiated many of the advan1a3es of the no-fault principle. Sugannan, supra note 47, aa 617. 

181. See supra note 43. 
182. Expenditure growth in existing schemes is panly 10 blame for lhe pr�nt federal 

budget deficit, currently hovering around $200 biUion a year. 
183. As history demonstrates, attempts 10 establish social equity or tolal justice through 

government schemes can create severe economic and social dislocation if the limitations of 
finite societal l'C$0Urces are disregarded. 

184. The Commission governing administration of the New Zealand Accident Compensat.ion 
Scheme were wary of this tendency. It feared "a progression of claims until the scheme was 
covering most deaths and incapacities resulting from disease." G. P Al.MEil, supra note JS, at 
2.5.S. See Sugarman supra note 47, at 633-36 (review of theoretical and practical attempts 10 
overcome this problem by the design of comprehensive schemes). 

185. An increased financial burden on providers will not nccc:ssarily result in decreased 
availability of medical services. Su Vandall, Applying Strict Liability to Professionals: Eco• 

nomic and Legal Analysis, 59 IND. L. REv. 25, 33-4 (1983). 
186. See genLrally, M. FllANXl.lN, INJU'atES AND REMEDIES 764 (1979). The SO year history 

of workers' compensation in the United States has been notable for increasing coverage and 
expense. At pr�nt, approximately 900/, of workers aie covered, with disbursements rising 
rrom $600 miUion in 1950 to $7.5 billion in 1976.

187. "rrJhe Workmen's Compensation Law, beina remedial In character, is to be construed 
liberally 10 accompllsh lhe economic and humanitarian objects of the act." Husted v. Seneca 
S1eel Serv., Inc .• 41 N.Y. 2d 140, 146, 391 N.Y.S. 2d 78, 82 (1976). 

188. M. fRANJCLIN, INJ\WES AND REMEDIES 766 (1976). 
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government benefit program supported by employer taxation.11t This
implies greater scope and benefits in the state schemes, folloWing 
comprehensive Commission report in 1972. 190 • 

Despite these financial pressures, state workers' compensatio 
schemes have managed to achieve a fragile fiscal security. 1'1 Factor� 
important in achieving a secure plan are the greater ability of 
manufacturers to pay increasing premiums; 192 a gradual loss of "high 
risk" manufacturing and industrial jobs and their replacement With 
lower risk office jobs; 193 the greater concern with safety; 194 and an 
emphasis on rehabilitation by some sectors of the industry.195 

Applying the above to a patient compensation scheme, there 
appears to be no easy method of ensuring fiscal stability.1" A 
codification of covered injuries and their corresponding benefits 
might be clumsy, but could reduce judicial and administrative dis­
cretion and the inevitable drift toward generosity . 197 However, other 
historical forces a. C reducing the ability of the medical provider to 
pay,191 but new technology increases the risk of an adverse result.•"

189. P. BAIi.TH & H. Hum, Wouu.s' Colll'ENSATION ANO Wou:-RliUTED lu.NEssEs AND 
01.Sl!ASES 280 (1980). 

190. WoRDa.s' COMPENSATION REPORT, supra note 63. al 13. 
191. Id. compendium on Workers' Compensation 101.
192. Worker productivity bal increased over the last fifty years. Many labor-intensive jobs 

have become panly or fully automated. Stt ienually M. CEnos, Joas Of THE F'1:mru (1986). 
193. Many manufaaurina jobs, and their accompanying risks, have been "cxponed" since 

World War U. There bal been a corresponding increase in "service industry" office positions. 
This trend is projeaed to continue into the next century. While 264H of the workforce in the 
United States were employed in manufacturing jobs in 1980, if the present trends continue 
this will fall 10 10-,. by the year 2013. M. CEnoN, JOBS Of THE FuTull 110 (1986). 

194. Scientific nudic:s of OCC11pational hazards have led to better undemanding, which 1w
resulted in greater awareness of safety among employers, private insurers and regulators. s«
P. B.u.m & H. Hum, Wou:Ea.s' COMPENSATION ANO Wou:-RliUTED lu.mssEs AND DlsEA.sEs 
48-54 (1980).

195. Adequate rehabilitation bal an imponant and neglected role in an effective workers' 
compensation scheme. CoWPENSATION RBP01.T, supra note 63, at 38, 39. 

196. The factors which have reduced injury losses in the workers' compensation scbcmc:s
either do not apply to patient compensation schemes, or are not under statutory control. 
Presumably in a situation of steadily rising and uncootroUed costs, a point would be reached 
where the premiums for the scheme arc so high as to inhibit the activity responsible for 
generating the injuries. The theoretical endpoint of economic deterrence OCC\Jrs when no injuries 
are created because the basic activity has ceased. 

197. Bur see Franklin, supra note 74, at 781. 
198. Stt generally J. CnlsTtANSON & JC. Swrm, CuuENT SnATEOIES l'Oll CoNTAINING 

ff£ALTH CAllE Ex7ENDITIJUS (1987). (discussing a variety of methods for limiting paymenu to 
doctors and other health care providers). 

199. Stt Schwartz & Aaron, supra note 147 (discussing the role of high technology in
increasing the risk of an adverse result). 
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. ma·or weakness of a patient compensation scheme. 

. remains a J 
thtS 

C. Fraud, Abuse, and Malingering
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,,·sting tort system.210 However, the schemes have, with limitedrhe e� �,epiions, been upheld. by the �ourts'. �ndings that no fundan:iental
(
. ht has been affected m applymg trurumal standards of scrutiny. 211 

��e retention of jury trial for serious injuries has been important in
h acceptability of these schemes to the state courts.212 

1 e Lastly, tort reform legislation has had a varied experience under
·onsticutional challenge. While the early statutes, which tended to apply
�road restrictions to malpractice litigation, were generally struck down
b,· the state courts,213 a recent California decision upholding a $250,000
Li�lation on non-economic damages may represent a .watershed in the
modification of the common law in regard to medical negligence. 21•

!IO. Generally no-fault traffic accident schemes automati� cosnpmsarc personal injuries 
.:aused by 1hc accident, if the costs incurred are less than the statutory threshold amount. No 
11a1e has yet entirely eliminated fault-b� !Ort liability. Stt M. WOODRUFF, AUTOIIOBn.£ 
l�sl·RAJ'ICE AHO NO-FAULT I.Aw, 441-{i9 (1974). 

2 I 1. In a leading Florida case upholding the stare no-fault statute against a due process 
.:hallenge, the court cited the traditional test for economic rights: " . . .  whether the statute 

bears a reasonable relation to a permissible legislative objective and is not discriminatory, 
arbitrary or oppressive." Lasley v. State Farm Ins. Co., 296 So. 2d 9, IS (1974). A similar 
1es1 was used in an early Musachusctu case upholding the state's no-fault statute against a 
plaintifrs challenge that due process was violated by requiring 1ha1 he insure himself through 
a private entity and limit his common-law recovery. Pinnick v. Cleary, 60 Mass. I, 6, 271 
N.E.2d 592, S96 (1971). The court presumed legislative objectives of reducing the explosion 
,n li1iga1ion and consequent congestion of the court system. Id. at 20, 271 N.E.2d at 602-03. 

212. Generally, courts have inquired whe1her 1he legislature has provided a reasonable 

ahernativc to the cause of action it has restricted, and have accepted no-fault as such a 
reasonable alternative for small claims. 

The courts of Colorado, Conneclicut, Georgia, Kansas, Kentucky, Massachusetts, Minnesota, 
New Jersey, New York. and Pennsylvania have upheld the consti1u1ionali1y of no-fauh s1a1utes. 
The Illinois statute was struck down as unconstitutional because "flawed provisions were not 
severable" from the remainder of the act. Grace v. Howlett, SI Ill. 2d 478, 283 N.E.2d 474 
(1972). Single provisions of the Florida and Michigan acu have been struck down as too 
restrictive on common-law tort claims. 

213. Stt e.g .. Wrigh1 v. Central DuPage Hosp. Ass'n, 63 Ill. 2d 313, 347 N.E.2d 736 
(1976). Contra Jones v. State Bd. of Medicine, 97 Idaho 8S9, SSS P. 2d 399 (1976), cert.
denied, 431 U.S. 914 (1977). The subsequent diversity of opinions was disc11ssed by an Ohio 
Appellate Court. Stt Duren v. Sub11rban Comm. Hosp., 24 Oh. Misc. 2d 25, 27, 49S N.E.2d 
SI. SS-S6 (198S). 

214. Fein v. Permanente Medical Group, 38 Cal. 3d 137, 162, 69S P.2d 665, 679-84, 211 
Cal. Rptr. 368, 383 (198S), appeal dismissed, 474 U.S. 892 (198S). The California Supreme 

Court under Chief J11St1ce Bird, widely perceived as a progressive and liberal court, voted 4-3
to uphold a S250,000 limit on damages for non-economic losses. See id. See gtnerally Note, 
The Conslitutionality of Statutory Caps on Noneconomic Damages, 11 S. lu. U.L.J. 1269 
(1987) (discwsing 1he significance of the Fein decision) . 
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rnent of such a scheme presents substantial problems. First, there 
1ppears to be little public concern over the malpractice "crisis," and 
3 corresponding lack of legislative interest. 223 The problem is perceived 
bY many as an internecine squabble based on the conflicting economic 
interests of three privileged groups: lawyers, insurance companies, 
3nd doctors.w None of the three groups seems to generate much 
public sympathy, despite substantial attempts at publicity. w 

Second, legislatures historically contain a strong representation 
of attorneys.126 Legislative schemes reducing litigation and controlling
,ontingency fees would probably meet with an unsympathetic recep­
tion from attorney-legislators.227 At best, their natural sympathies
would lie with arguments against such legislation, and at worst, it
would be opposed through simple self-interest.221 

Third, even if the individual legislators were in favor of such 
measures, the pe1o1ty machinery responsible for their election contains 
an undue proportion of plaintiff's attorneys, often placed in strategic 
positions.229 Thus, even assuming the requisite political will on the 
part of the legislators, the strong and strategically placed special 
interest group of plaintiff's lawyers could effectively abort the polit­
ical process. 2JO It is possible that the wave of "tort reform" is spent, 

223. The general public apparently does not suppon the most commonly proposed legal
reforms, eJtcepl for limitations on auorney's fees. McCoy, Public is of Two Minds About 
Limiting Plaintiff's Right to Get Rich in Court, Wall St. J., May 20, 1986, at 18, col. I.

224. A penetrating analysis of the mutual hostility and distrust between the two professions
is found in Morris, Professional Interface: Doctors vs. Lawyers, 49 lNs. CouNs. J. 514, SIS

(1982). 
225. See Rubin, law, Medicine and the Mass Media: Uneasy Partners, 4 COMMENT 389

(1981-82). 
226. See, e.g., Murphy, Soml! Thoughts on LawyerlLl!gislators In the Georgia House of 

Representatives, 23 GA. ST. B. J. I 10 (1987) (reponing that over the history of the Georgia
state legislature, 17 10 22.,., of the legislators have been lawyers); see also Schmalz, How Stat/! 
Lawmakers Can Benefit From Ties, N.Y. Times, March 9, 1986, § I, at 38, col. I (reporting
1ha1 N. Y. state lawmakers are engaged in a variety of profes5ional and investment activities 
that are directly affected by legislation they enact and by officials whose appointments they 
confirm). 

227. Formal opposition has come through the influential American Trial Lawyers Associ­
ation (" A TLA "), while informal influence has come through the close association of lawyers 
with political parties. 

228. For an analysis of the political forces involved in modifying contingency fees sec F.
MAC KINNON, CoNTtNGENCY FEES FOil LEGAL SERVICES (1964). 

229. Plaintifrs lawyers occupy key positions in the administrative machinery of both
political parties, often as campaign or finance chairmen. J. O'CoNNEU, THE LAWSUIT LOTTERY 
158 (1979). 

230. The impulse for no-fault insurance and ton reform generally has been blunted by the
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I. gering. "237 The fate of statistically high-risk activities would be rna in d . . b ncertain: the suggeste mcent1ves may e too generous, or notu �rous enough, thus creating shortages or excesses in these areas.238 

�n the other hand, the effect on medical malpractice may be anti­
.:li�actic, and medical life may go on just as before, as in New
Z land.2J9 ea . . The greatest uncertamty must remain the overall cost and usage
f the scheme, since so much would depend on shifting community

;uitudes and administrative efficiency, both uncertain commodities. 2<40 

V. SUMMARY

Significant increases in litigation frequency and award amounts, 241 

coupled with cost containment pressures on medical P_!_Oviders, 242 have 

directed attention to the wider problem of minimizing the economic
impact of medical injuries on the patient .243 The failure of the tort
svstem to adequately compensate medical injuries244 and its undefinedr�le in deterring substandard care245 are becoming more apparent and
less tolerable. The use of high technology in medicine, as well as incidents of substandard care, have created a statistical incidence of medicalinjuries that are a societal burden.246 One method of distributing thatburden is a patient compensation scheme based on a worker's com­pensation scheme, and focusing mainly on compensation of injuryrather than its deterrence . Because of this, it would need to be linked

237. Third party benefit schemes are infamous for fraud and abuse, of which malinaering
is one form. The problems are seemina)y inherent in the system and merh more discussion 
1han space allows here. Stt supra notes 201, 202. 

238. See supra text accompanying notes 141-45.
239. Organized medicine made only a perfunctory submission 10 the 1974 Select Commi11ee 

which preceded the introduction of the New Zealand scheme. and has made no formal 
suggestions since then. However, this apparent lack of interest in a scheme which tum.eel 
malpractice litigation into an administrative process is accounted for by the virtual absence of 
malpractice litigation in that country. 0. PA.I.MEil, supra note JS, at 258. Interest in such 
changes would be significantly higher in the U.S. 

240. See supra note 43 (estimating costs).
241. Stt supra notes 3-4 and accompanying tellt.
242. See supra note 198. 
243. See supra note IS.

244. See supra notes 19-26 and accompanying text. 
24S. See supra notes 27-32 and accompanying text. 
246. See supra note 147 and accompanying tel11. 
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with more effective quality control through the licensing systein. 
' The patient compensation scheme discussed here would 111
reduced transactional costs, greater net awards to patients, and .,,,""'­compensate a greater number of injured patients than the . °!'Idsystem. ZAS However, tbe vexing questions of bow broad such a :i:: 
should be, the design of simple entry criteria, and the financial
uncertainties are significant weaknesses in its design.249 

Constitutiona1250 and political cbalJengesm would threaten the
viability of a patient compensation scheme, but even if it Survived
them, its future would be uncertain. Foreseeable and unforeseeable
difficulties would hover, never far away, threatening its function or 
basic compensation and medical care for the injured patient. 

VI. CONCLUSION

Major uncertainties and their corresponding risk of failure sur.
, uund the implementation of a patient compensation scheme. Rather 

than radical change, a more effective and certainly safer method or
dealing with the inefficiencies and inequities of the present medical 
negligence system is a policy of incremental change, implementing
modifications in the existing tort system that have been demonstrated 
to reduce system costs, and adding others which have a high lilceli.
hood of effectiveness. m The former measures are restrictions on
plaintiff recovery,m deducting collateral recovery from damage
awards, z5• and limitations on attorney's fees. m The latter include

247. Stt supra notes IS0-62 and accompanying tcllt. 
248. See supra Pan III, DESC1JPTION OP THE ELEMENTS. 
249. Stt supra Pan IV, Pl.0111.EMS AssoclAnD WTT1f PAT'lalT CoMPENSATION Scl.lEMES. 
250. Stt supra notes 203-22 and accompanying tCJCt. 
2S I. Stt supra notes 223-31 a.nd accompanying text. 
252. A careful statisticaJ appraisal of the effectiveness of specific provisions commonly 

found in ton reform legislation found "milled effects of the ton reforms enacted in response 
to the 1975 crisis." Danzon, The Fr�uency and Severity of Medical Malpractice Claims: New
Evidence, 49 LAW &. CoNTEMJt. Paoas. 57, 58 (1986). While limitations on recovery and
mandatory offset of collateral benefits appeared 10 have slowed claim growth by 1978, none
of the other changes, such as pre•tnal screening panels, showed any impact. Id. However, 
long-term measures affecting the "long tail" of claims, such as a shoncr statute of limitat.ioos, 
would not be expected 10 show such early effects. Id. The principle of emphasizing empirically 
effective measures, however, is apparcn1. Id. 

2S3. Stt supra 001es 68-90 and accompanying tat. 
254. Stt supra notes l2l-2S and accompanying tellt. 
2SS. Stt supra notes 91-98 and accompanying ICllt. 
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VII. CONCLUSION
The goal of this Article has been to sort out descriptively 

what the Court does in applying the Constitution to penalties 
that are not labeled "criminal," and to provide some sort of ana­
l�ic framework that might make decisions in this area more pre­
dictable, consistent, and articulate. The Article does not purport 
to provide definitive answers about the constitutional outcomes 
that should obtain in particular cases, but instead offers an over­
view and a framework of analysis. Nor is it meant to suggest 
that the overview provided here is necessarily the only one which 
the Court could responsibly use. One might perhaps retain the 
description of penalties and forfeitures as "quasi-criminal" and 
still explain in functional �erms why certain provisions of the 
Constitution, such as the self-incrimination clause, are ''broader" 
than other provisions, such as the sixth amendment. On'? might 
also, for example, formulate a view of "punishment" that avoids 
reference to purpose altogether and instead employs a balancing 
test. 

If space permitted, certain issues raised by this Article would 
clearly warrant more extended consideration. The question 
whether reference to "purpose" in the first amendment cases con­
tributes more to analysis there than does the balancing language 
�urrently employed is an intriguing issue whose full exploration 
lS beyond the scope of this Article. At a less general level the 
questions raised in the last section of this Article about the 

1

pro­
cedural attributes of civil penalty proceedings are only adum­
brated. They in particular deserve more extended analysis. 

Nonetheless, it is hoped that this effort will at least serve 
to stimulate more detailed examination of these and other issues 
upon which the Article touches. If the use of civil penalties pro­
liferates, as it seems likely to, the need to explain and justify 
the_ir co�titutional treatment will become increasingly critical.
This Article may at least serve to facilitate that task. 

381. See Boddie v. Co�ecticut, 401 U.S. 371 (1971) (emphasizing the
fundamental nature of the interest at stake (marriage) and the judicial 
monopoly over the grant of divorce). But see United States v. Kras 
409 U. S. 434 (1973) _ (no waiver of fees in federal voluntary bankruptc; 
C8:9eS). Also_ reaching the conclusion that the bond requirement in for­
feiture cases IS unconstitutional is Note, Forfeiture Proceedings-In Need 
of 

_
Due Process, 3 FORDHAM URB. L.J. 347, 355-57 (1975), which further 

P?mts out th_at certain federal statutes may be defective in failing to pro­
vide for notice of seizure to owners of property worth less than $2500. 
Id. at 353-55. 
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An Alternative to Abandoning Tort Liability: 
Elective No-Fault Insurance for Many Kinds 
of lnjuriest 

Jeffrey O'Connell* 

The inadequacies of tort liability as it applies to personal 
injury have become commonplace knowledge in recent years. 
David Sandford's incisive summary of the present system's un­
wieldy mixture of insurance, law, technology, and emotion­
largely leading to frustration-is as follows: 

Newspapers in March [1975) reported the sad story of Gail 
Kalmowitz, a nearly blind college student, who had undertaken 
to sue for negligence two doctors and the hospital where she had 
been born prematurely. She asserted that the defendants' fail­
ure to provide her adequate care following her birth in 195� �ad 
caused her loss of sight. While the jury in her case was deciding 
its verdict she became anxious about the outcome and accepted 
a $165 000' settlement offered her by the defendants' insurance 
comp�y. A few minut� later the jury returned and she 
learned that had she not settled she would have won $900,000. 
Was she a fool? 

The insurance company evidently expected a big verdict in 
her favor but Miss Kalmowitz was merely playing th_e odds. 
. . . [Aft�r all] the majority of plaintiffs in m�practice . : . 
suits end up with nothing. Moreover, even if Miss KalmoW1tz 
had waited for the jury, the defendants could have appealed and 
might after years and expense to her, have won a reversal. 
Miss Kalmowitz chose a sure thing and that may not have been 
a mistake.C11 

t This Article is part of a_ study by t�e author financed_� the 

John Simon Guggenheim Memorial Foundation; Consumers Uruon, the 

Foundation for Insurance Research, Study and Training (FIR ST) of the 

League Insurance Group, Southfield, Michigan; and the Center for Ad­

vanced Study, University of Illinois. 
• Professor of Law, University of Illinois. 
1. For an excellent description of the frustrations to doctors from

a case like Katmowitz, see N.Y. Times, Apr. 27, 1975, at 1, cols. 2-3. They

are summarized in the following letter to the editors of N�sweek: 

[The case of] ... Gail Kalmowitz . . . is a classic exBI?ple 

of the malpractice m!il�se thr�a.tening th� health professions.

Two physicians, practicmg medicine a_ccording to the the? cur­

rent standards of care, preserve the life of a prema�ure infant,

who later becomes blind as a conseque�ce of th� high oxygen 

concentration that made her very SUl"VlVal possiJ:>le. Twenty­

two years later, the physici� are held retroactively account-

able to a different and changing standard. . 
When it was discovered that the eyes of some �ants were 

more sensitive than others to high oxygen concentrations, there
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Ideally, an inept or careless physician should be made to pay 
the costs of the damage he does; likewise the manufacturer of 
a faulty or dangerous consumer product. Guilt should be fixed 
and punished and the fellow who makes the shabby power tool 
that ends up putting out someone's eyes should have to pay for 
the doctors, for the loss of a career, and for the lifetime support 
of the blinded consumer. "Ideally" is the key word, of course, 
because retribution is an inexact science. Some products are in­
herently hazardous-a chain saw for example-and if the user 
saws off his arm is it because the machine was faulty and the 
user was not warned of the peril, or is it because the victim op­
erated the saw carelessly and in flagrant disregard of its operat­
ing features and instructions? 

Nor is this common ambiguity the only problem. Whatever 
the �irc1:1Mstances of an accident, the lawyers for the contending 
parties, m our adversary system of laws, will arrive in court pre­
pared to present, as theatrically as a judge will tolerate, the 
"best" case for their clients. Extraneous matters are introduced 
into proceedings to i.way jury verdicts. Indeed, lawyers try dur­
ing the empaneling of juries to select persons who, by dint of 
certain stereotypes, are likely to be more--0r less-inclined to 
find in favor of one party or the other. A plaintiff's lawyer 
might prefer jurors who are young, or Jewish or black, or who 
work in blue-collar jobs, and who are preswn'ed to be generous 
in their impulses toward the injured. The lawyer representing 
the doctor accused of malpractice is likely to want on the jury 
retired persons living on fixed incomes and "tight with a buck," 
middle-management types, or a highly diverse group liable to 
squabble and unlikely to grant a large award. 

Once a trial is underway the plaintiff and the defendant, 
each in his own ways, will try to win the sympathies of jurors 
with irrelevancies. The blind plaintiff might be encouraged to 
come to court with his seeing-eye dog and to dab at his eyes 
with a handkerchief. The corporation's lawyer might dress 
shabbily and play the rube and sit in court next to a "goat"­
[an] ... official of the sued company who, it is heavily implied, 

will personally suffer an adverse verdict [whereas in fact an in­
surer will almost always pay any verdict].£21 On the defense side 

was a concerted effort to lower oxygen concentrations in incuba­
tors to what were then considered less toxic levels. Predictably, 
there was a drop in the incidence of retrolental fibroplasia. 
Ironically, however, recent evidence in the United States, Eng­
land and elsewhere now indicates that lowering oxygen concen­
tration to prevent the rare occurrence of blindness bas been ac­
complished at the cost of an increase in mental retardation of 
oxygen-deprived premature infants. It could be argued that 
Miss Kalmowitz might have grown up retarded instead of blind 
-had she in fact survived at all without the extra oxygen. This 
is a hard dilemma, but one we must face daily in our imperfect 
world. We can't have it both ways, and the burdens of choice 
are not eased by havin� to second-guess what interpretations 
will be placed on our actions by an emotion-charged jury twenty 
years after the fact. 

Letter from Joseph Leaser, M.D., Hershey, Pa., in NEWSWEEK, May 12, 
1975, at 4, 6, quoted in Epstein, Medical Malpractice: The Case for Con­
tract, 1976 A.B.F. RE.S. J. 87, 114-15 n.54. 

2. Cf. James & Law, Compensation for Auto Accident Victims: 
A Story of Too Little and Too Late, 26 CONN. B.J. 70, 78-79 (1952). 

1976] ELECTIVE NO-FAULT 

there will be expensive technical experts offering abstruse testi­
mony that the product at issue was not unreasonably dangerous, 
that it was not the product but something else that caused the 
injury, that the product was not defective when sold, that the 
injured person had been negligent in the maintenance or use of 
the product, that the manufacturer had amply warned of the 
hazards involved, and so forth. 

The injured plaintiff in these cases is allowed to sue not only 
to recover the actual expenses incurred as a result of his acci­
dent-medical bills, lost wages, etc.-but for intangible pain and 
suffering. Thus a judgment can run into the hundreds of 
thousands of dollars or more, and the lawyer for the plaintiff, 
working on a contingency-fee basis, will collect a percentage, 
usually a third, of the money won in court. Doctors, particu­
larly, are quick to argue that one of the reasons there are so 
many malpractice suits is that aggrieved patients are egged on 
by attorneys hoping to get rich. A third of a million dollars 
is quite a .. . fee. Product liability suits and malpractice cases 
do seem to reward lawyers generously . . . . 

Whatever the virtues of the fault system and of law suits, 
it remains true, according to . . . the National Product Safety 
Commission, that ''most injuries to consumers go uncompen­
sated." .. . Trials are expensive, and it's not worth a lawyer's 
while to sue for damages of less than $5,000 or $10,000. Perhaps 
two-thirds of those injured never pursue a claim beyond writing 
an unacknowledged letter to the firm whose product was in­
volved in an accident. 

The problem is immense. The Product Safety Commission 
estimates that 20-million people in the United States are injured 
each year "as a result of accidents connected with consumer 
products." These are, quite frequently, architectural glass, color 
television sets, fireworks, floor furnaces, glass bottles, bicycles, 
hot water vaporizers, household chemicals, infant furniture, lad­
ders, power tools, lawnmowers, toys, gas heaters. There are 
perhaps 500,000 product liability cases in the courts each year. 

Medical malpractice suits are even more of a problem, given 
the near impossibility of proving negligence and the reticence 
of doctors to testify against one another. Malpractice is a night­
mare to doctors as well as to patient litigants: a doctor may 
resort to expensive and needless procedures (for instance, X­
rays) only to establish later in court, if need be, that he had 
done everything be could to diagnose and treat illness. Insur­
ance companies want to get out of the malpractice business; they 
say it isn't profitable. Doctors are carping about malpractice in­
surance rates, now commonly as high as $12,000 or more a year 
for a physician . ... a 

503 

Some idea of the waste the tort liability insurance system 

generates is gained by examining just how much of the premium 
dollar ever reaches accident victims. While defenders of tort 

3. Sanford, Book Review, N.Y. Times, Aug. 10, 1975, § 7, at 4, cols.
1-4 (summarizing the first three chapters of J. O'CONNELL, ENDING IN­
SULT TO IN.JURY: No-FAULT INSURANCE FOR PRODUCTS AND SERVICES 

(1975)).
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liability seem always to be offended by appraisals of the system 
from this vantage, 4 surely the thrust of even the common law 
has been to recognize increasingly the rights of accident victims 
to share in tort liability insurance proceeds.� 

Professor Robert Keeton of the Harvard Law School has 
compiled the following table: 

Where the Automobile Bodily Injury Liability Insurance 
Premium Dollar Goes& 

General OverheardC7l 33 cents 
Claims Administration Cost 

Defense SideCSJ 13 cents Claimants' SideCOJ 10 cents 

4. See, e.g., Kalven, A Schema of Alternatives to the Present AutoAccident Tort System, 1 CONN. L. REv. 33, 34-35 (1968). 5. See, e.g., R. KEETON, INSURANCE LAw-BASI" TExT 223-28 522-27 (1971); J. O'CONNELL, TH!: INJURY INDUSTRY AND THE REMEDY o� No-FAULT INSURANCE 22 (1971). • 
6. From P. KEETON & R. KEETON, TORTS: CASES AND MATERIALS514 (1971) (footnotes renumbered). 

The principal sources of data relied u�n in making thiscomputation are the following: the Amencan Insurance As­sociation [AIAJ Cost Study [AIA, SPECIAL COMM. ro STUDY ANDEvALUATE THE KEEToN-O'CONNELL BASIC PROTECTION PLAN ANDAoTO�O� ACCIDENT REPARATIONS, REPORT 13-16 (1968)) ...
. 
; the Michigan Study of Conard and bis colleagues [A. CONARD, J. MORGAN, R. PRATT

'-C. VOLTZ, & R. BOMBAUGH, AUTOMOBILE AccmENT COSTS AND r' A YM�TUDIES IN TBE EcONOMICS OFINJURY . REPARATION (1964) ) . .. ; Harwayne, Automobile BasicProtection qosts Ev�uated (1968); and Harwayne, InsuranceCosts of Basic Protection Plan in Michigan, 1967 U. Ill. L. ,Forum479 (1967), �so published in Crisis in Car Insurance 119 ( (R.Keeton, J. 0 Connell, & J. McCord eds. 1968) ]. Harwayne is a Fellow of the Casualty Actuarial Society and an independent consultin� actuary. His studies were conducted under the sponsors!up o� the Auto�obile Claims Study at Harvard LawSchool, m which. the Basic Protection Plan was developed. The calculations presented here were published in a 1969pamphlet, under the same title as this chapter. [CompensationSystems-The Search for a Viable Alternative to Negligence�w]. They were thereafter cited and independently confirmedm N.Y. Ins. Dep't Report 34-37 (1970). 
Id. at 513 n.17. 

7. General overhead, as used here refers to all overhead other than claims �dministratio� costs. It includes agents' fees and other marketing costs (vanously referred to in the insurance in­dustry as prod�ction or acquisition costs), home office expenses, taxes1 and_ profit. . . . Harwayne's study sustains the estimate, used m this.chart, that actual general overhead comes to 33 cents of the premiwn dollar. 
Id. at 514 n.18. 

8. Harwayne observes that in recent years national stock com­pany averages for defense claim costs have varied from 12 8 to 13.3 per cent and national mutual company averages from· 16.2 to 16.6. The chart presented here uses a figure of 13 cents as 8: very co1:1servative figure for the industry as a whole on a na­tional basis. 
Id. n.19. 

9. Earlier field studies . . .-particularly studies by Professor 
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Total Claims Administration 
Cost 

Total Overheard 
Net Amount Paid to Victims 

Above Losses (in theory for 
Pain and Suffering) c101 

Paid to Compensate for Losses 
Also Compensated from Other 
Sources (mcluding income 
tax saving) CllJ 

23 cents 

21.5 cents 

8 cents 

56 cents 

Conard and his colleague.s at the University o� Michigan-sho� 
these costs to be about 10 cents of the premium dollar. This 
figure is used in the chart. It is, of course, an av�rage for all 
claimants-representing a mea� betwee� lower claims costs �or 
those without attorneys and higher claims costs for those with 
attorneys, who also generally receiv� high�r �otal paym�nts. 

These claims costs on the claimants side are paid ou� of 
the gross sum th� :.nsurance companies pay to set�le claims, 
whether paid before or after a trial. Under the AIA figures that 
amount is 55 cents; under the adjusted figures used in this chart, 
54 cents. 

Id. at 514-15 n.20. 
10. The AIA study found that the total -amount .P�� m settle­
ment of a bodily injury claim under the tort _ liability system 
is on the average 2.4 times the amount of economic loss. 

When we divide 2.4 into 54 cents of gr<?ss payment f<?r 
claims we find that 22.5 cents go to compensation for econo�1c 
losses of those victims to whom payments are made. Deducting 
this 22.5 cents and the 10 cents for claimants' attorneys fr?m 
the total of 54 cents, we find that 21.5 , cents go to compensation 
above both economic loss and a�torneys f�es. . 

In theory this is compensation for pain and s1;1ffermg, though 
it is not all that is paid on this theory. That lS, at least part 
of the amount that goes to pay claimants' attorneys' fees (the 
IO-cent figure) can also be said to ha�e bee? awar�ed on the 
theory of damages for pain and suffering, smce clarmants are 
not entitled to recover compensation for their attorneys' fees as 
such. 

Id. at 515 n.21. 
11. The AIA report shows that other �vailable. sources of com­
pensation such as Blue Cross, Blue Shield, accident and health 
coverage, and the like .amo'!-11� to at least

. 
11 per cent of _the to� 

tort recoveries. That is, this is the amount they found m dupli­
cated payments. This would amount to 6 cents of the premium 
dollar (11 per cent of 54 cents). 

The Harwayne study calls attention to the fact that the AIA 
s tudy obtained from claimants themselves the _ da�a i:epor�ed as 
compensation from other sources than automobile lia�ility_ insur­
ance. It seems likely indeed that data collected m this way 
would not reflect the full extent of ot�er payments. M?reover, 
such data do not reflect the overlappmg of compensati�n tJ?at 
results from the fact that a claimant is excused from paying in­
come tax on the compensation he receives for the ai:nount of 
wages lost, on which he would have had to pay a tax if he had 
received that amount as wages. . . 

A �e of 8 cents seems a very cons_ervative esbma!e of
overlapping compensation (including the mcome tax savmg), 
and this figure is used in the chart. . . 

For 1969 and even more so as to later years, this figure 
of a cents is 'a conservatively low estimate of overlapping com­
pensation for another reason beyond those so fai: st_a�ed-:--pay­
ments of compensation from sources other than liability msur-
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Paid to Compensate for Losses 
Not Compensated from Other 
SourcesCi2J 

Net Paid to Victims Altogether 

14.5 cents 

44 cents 

100 cents 

Genuine dollar losses are what most people want to insure 
against. Apart from tort liability insurance, there is no market 
for pain and suffering coverage in insurance that people buy on 
themselves. As Professor Alfred Conard of the University of 
Michigan Law School has put it: 

Did you ever hear of anyone voluntarily buying insurance 
against pain and suffering? Everybody I know �ould rather 
keep his premium money and bear his suffering w1th�ut balm. 
If no one in his right mind would voluntarily buy msurance 
a�ainst pain and suffering, it is silly to require everyone to buy 
it compulsorlly.18 

• 

Yet only 14.5 cents of the automobile tort liability insurance dol-
lar goes to meet that essential insurance need of payment for 
dollar losses not otherwise compensated. 14 

Similar inadequacy is found in compensating injury in at 
least two other situations-personal injury from medical mal­
practice and from defective products. 

Extrapolating (conservatively) the auto liability and other 
figures10 to medical malpractice, we get the following figures: 

Hypothesis of Where the Medical Malpractice 
Liability Insurance Premium Dollar Goes 

General Overheadl8 30 cents 

ance have been rising rapidly, and the trend is expected to con­
tinue. 

Id. n.22. 
12. This figure-5howing the amount paid in. com�ati�n for
losses not compensated from other sources-IS derived sun�ly
by subtraction. After accounting for other purposes t!) which
all the rest of the premium dollar is committed, we find that
only 14½ cents go to compensating for losses not otherwise
compensated.

Id. n.23. 
13. Conard, Insurance Rates and Regulation, 15 U. MICH. L. QuAD.

NOTES, Fall 1970, at 14. But see J. O'CONNELL, supra note 5, at 104-
05; J. O'CONNELL & R. SIMON, PAYMENT FOR PAIN AND SUFFERING 29-34 
(1972), also printed in O'Connell & Simon, Paument for Pain & Suffer­
ing: Who Want& What, When & Wh11?, 1972 U. ILL. L.F. 1, 29-34. 

14. J. O'CONNELL, supra note 5, at 36; note 12 supra and accom­
panying text. 

15. See note 16 infra. 
16. This figure is based on those provided by insurers to lnsur�ce

Services Offices (ISO). ISO is a statistical and rating body orgaruzed 
by property and casualty insurers. The insurance industry figures were 
submitted to the Subcommittee on Health of the Senate Committee on 
Labor and Public Wellare, chaired by Senator Edward M. Kennedy, in 
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Claims Administration Cost11 
Defense Side 24 cents 
Claimants Side 18 cents 

Total Claims Administration 
Cost 42 cents 
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response to written interrogatories from the Subcommittee. Washington 
Insurance Newsletter, Dec. 8, 1975, at 7 [hereinafter cited as Newsletter]. 
According to another estimate for medical malpractice insurance, "Ap­
proximately 25 percent of a physician's malpractice insurance premium 
. . .  is consumed by the . . .  insurer [exclusive of legal fees]." Note, 
Comparative Approaches to Liability for Medical Maloccurrences, 84 
YALE L.J. 1141, 1155 (1975) (citing Remarks of G. Parrella, Medical Mal­
practice Insurance, Connecticut Medical Society House of Delegates, Nov. 
20, 1974; on file with the Yale Law Journal). But that same estimate 
is much higher for legal fees: ''An additional estimated 50 percent of 
the premium is consumed by lawyers in the (orm of fees for services 
in medical litigation." Id. For a similar estimate of "more than 50 cents" 
of the insurance dollar going to lawyers, ''less than 25 cents" to patients, 
and the remainder to insurers' expenses, see PHYSICIANS CRISIS COMMIT­
TEE [oF DETRorr], COURT DOCKET SURVEY 2 (1975). 

17. The figure of 24 cents for costs of administering defense claims
is the response of the insurance industry to one of the Kennedy Subcom­
mittee questions. Newsletter, supra note 16, at 7. 

Medical malpractice cases (like product liability cases) are much 
more difficult to prepare and try for both plaintiff and defense lawyers, 
so that it is safe to assume more is spent on legal fees by both sides 
for medical malpractice claims than for automobile liability claims. 
J. O'CONNELL, ENmNG INSULT TO IN.JURY: No-FAULT INstJRANCE FOR 

PRODUCTS AND SERVICES 29-30, 41 (1975) [hereinafter cited as J. O'CON­
NELL]. Also given their complexity, it is much more likely that a claim­
ant in a medical malpractice or product liability case will retain a law­
yer. Admittedly, estimates vary widely:

One insurance company told the subcommittee [of the Sen­
ate Committee on Government Operations] that of the total 
[loss] costs from its malpractice business, only 30 percent of 
these funds actually go the patient; 15 percent goes to the plain­
tiff's attorney; and 55 pereent is taken by defense attorney fees 
and defense investigation costs. 

Another said that 38 percent of each claims loss goes to the 
patient; 35 percent goes to the plaintiff's attorney; and 27 per­
cent is taken by defense attorney fees and defense investigation 
costs. 

It is readily apparent, then, that the amount of claims and 
judgments paid represent only a portion of the costs generated 
by malpractice actions. Furthermore, the lion's share of the ex­
pense goes to the legal community. 

SUBCOMM. ON Ex1:cuTIVE REORGANIZATION OF THE SENATE CoMM. ON Gov­
ERNMENT OPERATIONS, 91ST CONG., 1ST SJ:ss., MEDICAL MALPRACTICJ:: Tm: 
PA'll:ENT VERSUS Tm: PHYSICIAN 10 (Comm. Print 1970). 

Without certainty about whether plaintiff's or defendant's coun­
sel ends up with a different ratio of the total money going to counsel 
fees in medical malpractice liability insurance as opposed to automobile 
liability insurance, I have assumed the same ratio (13: 23 = 24: 42; 
10: 23 = 18: 42). See text accompanying notes 8-9 supra. Actually, given 
the greater resistance to medical malpractice claims compared to auto 
liability claims, see J. O'CONNELL, supra at 29-30, it might be safe 
to assume defense lawyers receive even more of the premium dollar 
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Total Overheadt8 
Net Amount Paid to Victims 

Above Losses (in theory for 
Pain and Suffering) 10 8.8 cents 

[Vol. 60: 501 

72 cents 

vis-a-vis plaintiff's lawyers. Note that the total figure of 42 ce_nts 
roughly corresponds with the estimate in a generally ast�te appraisal 
of medical malpractice insurance by journalists Stephen Cam and Clark 
Hallas: "For every dollar collected by a patient who successfully s1;1es 
a doctor or hospital for medical malpractice, the attorneys repres��1:'1g 
both sides of the suit collect an estimated $2." Cain & Hallas, Possibility 
of Fraud Is Probed in Medical Malpractice Suits, Detroit News, Oct. 10, 
1974, at 1, cols. 2-4 (which, for the purposes of this Article, involved 
a comparison of the figures for claims administration . cost f�r _both the
defense side and the claim.ants' side and for the net paid to victons alto­
gether). 

Representatives of the insurance industry, in respons� t? � Subcom­
mittee question, stated: "A . . .  breakdown between plaintiff s atto�n�y 
fees and benefits to the claimant is not available from insurance sto.tistl­
cal data. However, if the commodly quoted estimate of one-third of the 
settlement as the fee for the plaintiff's attorney is assumed, then $.153 
[of the premium dollar] would go to the attorney and $.305 to the 
claimant." Newsletter, .rupra note 16, at 7. 

18. According to other estimates, this figure understates total over­
head (including claimants' administration costs) and, as a corollary, 
overstates the net amount paid to claimants. For example, in a pr1:view_ of 
a study by the Iru;titute of Interdisciplinary Studies in Minneapolis, Min­
nesota, under a research grant from the National Institute of Health, it 
has been indicated that "only sixteen to twenty-seven cents [of the pres­
ent medical malpractice premium dollar] reaches the patient whereas.of
the automobile liability insurance dollar, forty-four cents reaches the vic­
tim and in Workmen's Compensation sixty-four to ninety-three cents 
reaches the injured workman." Morris, Medical Report: Malpractice Cri­

sis-A View of Malpractice in the 1970's, 1971 INs. CouNs. J. 521, 523. 
Subsequently, Rick Carlson of the Institute opined that only "be�een 
sixteen and seventeen cents of the premium dollar ends up as benefits to 
victims of medical injuries." MEDICAL MALPRACnCE: A DISCUSSION OF AL­
TERNATIVE COMPENSATION AND QUALITY CONTROL SYSTEMS 5 (D. McDon­
ald ed. 1971) (Center 1.or the Study of Democratic Institutions Occasi�nal 
Paper). According to still another study, 16 to 25 per cent of the premium 
dollar is eventually paid to patients. CAL. AsSEMBLY SELECT COMM. ON 
MEDICAL MALPRACTICE, PRELIMINARY REPORT 5-6 (1974), cited in Note, 
supra note 16 at 1155 n.75. Apparently relying on PHYSICIANS CRISIS 
COMMITTEE (�F DETROIT], supra note 16, consumer columnis� Sylvi� Por­
ter bas reported that in Michigan 23 cents goes to the patient, with 55 
cents being spent on lawyers and litigation expenses and the remaining 
22 cents on insurance overhead. Sylvia Porter's column, December 8, 
1975. According to Ms. Porter, the situation is "even worse in some other 
states." Id. On the other band, the insurance industry estimate, in reply 
to a Subcommittee question, was 31 cents as net payment to victims and 
69 cents to total overhead. Newsletter, supra note 16, at 7. 

19. The ratio, under tort liability, of pain and suffering payment
(including plaintiffs' attorneys' fees) to out-of-pocket losses (including 
those compensated from other sources) is about 1.4: 1. See P. KEETON 
& R. KEETON, supra note 6, at 515 n.21 (reporting that "the total 
amount paid in settlement of a bodily injury claim under the tort liabil­
ity system (for auto accidents] is on the average 2.4 times the amount 
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Paid to Compensate for Losses 
Also Compensated from Other 
Sources (mcluding income 
tax saving) 20 

Paid to Compensate for Losses 
Not Compensated from Other 
Sources21 

Net Paid to Victims Altogether22 

6.7 cents 

12.5 cents 
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28 cents 

100 cents 

Here, then, for all the agony caused by the medical malprac­
tice tort system, we find that it returns at the most only 28 cents 
of the premium dollar to injured patients, and, of that, only 12.5 
cents reimburses the patient for dollar losses not otherwise com­
pensated. 

In this regard, Phillip Corboy, a prominent personal injury 
lawyer, has recently referred to the testimony of a nurse in a case 
involving severe burns caused one Jake Crouch when a trans­
former on which he was working exploded and spewed burning 

of economic loss," which is another way of saying that the ratio is 1.4: 1.) It might be argued that-given stouter resistance to clainls and especially fewer nuisance claims under medical malpractice insurance, see J. O'CONNELL, supra note 17, at 29, 38-41-less is paid for pain and suffering8;riS�g from me�c� m�practice liability than from auto bodily injuryhability. But for md1cat1on that most medical malpractice claims are for relatively minor injuries and for small amounts ($2000 or less in one­half of all paid claims), thus justifying an inference that insurance com­panies prefer a nominal settlement rather than the expense of defendingits insureds, see King, A Commenta.ry on the Report of the Malpractice 
Commission, 29 RECORD OF N.Y.C.B.A. 294, 295 (1974) (based on but notspecifically citing, Rudov, Myers, & Mirabella, Medical Malpra�tice In­
surance Claims Files Closed in 1970, in APPENDIX, REPORT or SECRETARY'S COMMISSION ON MEDICAL MALPRACTICE 1 (U.S. Dep't of Health Education and Welfare Pub. No. (OS) 73-89, 1973). According to o�e estimate' over half of medical malpractice cost is related to awards for "pain and suffering." Address by Steven Resnick, conference entitled "The MedicalMalpractice Crisis: Managing the Costs," University of Maryland School of Law, Nov. 21, 1975 [hereinafter cited as Conference]. Al.so it is the low limits of automobile liability insurance (often only $20,000) that often cause little to be paid for pain and suffering in severe cases. Medical malpractice limits would often be $300,000 higher. Thus I have used Professor Keeton's ratio to arrive at the figure of 8.8 cents (28 + 18 = 46+ 2.4 = 19.2 + 18 = 37.2; 46 - 37.2 = 8.8). See note 10 supra. 

20. I have calculated this figure on the basis of the Keeton formulaexplained in note 11 supra: [(11 perc�t of 46 cents) = 5 cents] + [(¼ X 5 cents) = 1.7 cents to account for income tax savings] = 6.7 cents. The result, as in the Keeton calculation, is no doubt a very con­
servative estimate. 

21. "After accounting for other purposes to which all the rest of the premium dollar is committed, we find that only [12.5] cents go to compensating for losses not otherwise compensated." Note 12 supra. 
22. See note 18 supra. 
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·boy's purpose apparently is to illustrate the real­
. to justify the law's attention to compensating

1·he nurse describes in detail the extensive (and, one 
gathers, hugely expensive) treatment of the patient, including 
the careful professional application of Sulfamylon cream plus ex­
tensive and professionally supervised administration of whirlpool 
treatments. She then testifies: 

[Jake] very soon after be was admitted [to the hospital] became 
aware of the fact that the treatment would be a long one . .. .  
He would look to the future and getting out of the hospital and 
the possibility of getting back to work. . . . [HJ e liked to be out 
in his job and he felt this wasn't going to be possible and this 
was a factor in bis depression, that bis life style would have 
to change. He often discussed with me what would happen to 
his family. He worried about bow they were making out . . .  
as far as financial arrangements . . . and I would say a great 
deal of time he Ras severely depressed . . .. 28 

• 

The patient in this case was awarded $650,000 after, as Cor-
boy indicates, a lengthy trial (he does not tell us the length of 
time between injury and trial). But Jake Crouch was one of 
the lucky ones in being paid at all from the tort liability system. 
As the nurse's testimony poignantly indicates, what be needed 
was treatment-both physical and psychiatric {for his depres­
sion)-and assurances that his family would be cared for. In

short-as with most of us if seriously injured-be was primarily 
concerned with payment for his out-of-pocket losses, not for his 
pain and suffering. 

Discussion of a products liability case raises the point that 
the figures for products liability insurance have not been devel­
oped with even the precision of those available for medical mal­
practice insurance, not to speak of the relatively exhaustive fig­
ures available for automobile liability insurance. But products 
liability cases share characteristics with medical malpractice 
cases. In both, liability turns on very complicated fact situations 
with concomitantly extraordinary expense and delay, and the de­
fendants take offense to attacks on their professional or entrepre­
neurial pride and therefore are inclined to resist settlement more 
strongly than, say, the insured motorist-defendant.24 

23. Couch v. Central Maloney Transformer Corp., No. 75871 (King
County, Washington Superior Court, Apr. 24, 1974) (transcript on file 
at the law offices of Philip H. Corby and Associates, 33 N. Dearborn 
St., Chicago, m. 60602), noted in Corboy, The Expanding Univene of 
Jeffrey O'ConneU: Backing into a "Brave New World" 1976 U. ILL. L.F. 
100 n.63. 

24. J. O'CoNNELL, supra note 17, at 17-18, 29. 
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Extrapolating (once again, conservatively) from both the 
auto liability and medical malpractice figures, we get the follow­
ing figures: 

Hypothesis of Where the Bodily Injury Product Liability 
Insurance Premium Dollar Goes 

General Overheard2:S 30 cents 
Claims Administration Cost28 

Defense Side 18.5 cents 
Claimants' Side 14 cents 

Total Claims Administration 
Cost 

Total Overbeard27 
Net Amount Paid to Victims 

Above Losses (in theory for 
Pain and Suffering)28 

Paid to Compensate for Losses 
Also Compensated from Other 
Sources (mcluding income 
tax saving) 211 

Paid to Compensate for Losses 
Not Compensated from Other 
Sourcesso 

Net Paid to Victims Altogetherllt 

32.5 cents 

16 cents 

7.5 cents 

14 cents 

62.5 cents 

37.5 cents 

100 cents 

25. I have used the medical malpractice figure on the ground that
such coverage, in its complexity and marketing, more closely resembles 
that for malpractice liability than for auto liability. 

26. I have assumed that the amounts spent for both defendants' and
claimants' legal expenses for products liability lie halfway between the 
amounts spent on auto liability and medical malpractice claims. There­
fore, for the defense side 24 cents (medical malpractice) minus 13 cents 
(auto liability) = 11; 11 + 2 = 5.5; 24 - 5.5 = 18.5. On the claimants' 
side, 18 cents minus 10 cents = 8 cents; 8 + 2 = 4; 18 - 4 = 14. 

27. Cf. note 18 supra.
28. A1J with medical malpractice, see note 19 supra., I have used

the Keeton formula to determine the amount spent to compensate for 
pain and suffering: (37.5 + 14 = 51.5 + 2.4 = 21.5 + 14 = 35.5; 
51.5 - 35.5 = 16). See note 10 supra.

29. Here also I have used the Keeton formula explained in note 11 
supra: ((11 percent of 51.5 cents) = 5.7 cents] + ((lf.i x 5.67 cents) =
1.89 cents to account for income tax savings] = approximately 7.5 cents. 
A1J with the earlier calculation, this is probably a very conservative esti­
mate. In fact, since so many product liability cases are also covered by 
workers' compensation (with its unlimited medlcal benefits and sub­
stantial wage loss payments), the figure is probably even more con­
servative for products liability than for medical malpractice or auto 
liability. 

30. "After accounting for other purposes to which all the rest of
the premium dollar is committed, we find that only (14] cents go to 
compensating .for losses not otherwise compensated." Notes 12 and 21 
supra. 

31. Cf. note 18 supra.
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Here, too, for all the expense and agony caused by the tort 
system we find it returns only 37.5 cents of the premium dollar 
to injured victims and, of that, only 14 cents reimburses victims 
of malfunctioning products for dollar losses not otherwise com-
pensated. 

I. HOW VALUABLE IS COMMON-LAW TORT LIABILITY?

Perhaps the most distressing aspect of the common law's sys­
tem of personal injury insurance is that it compounds the prob­
lem by, in effect, requiring everyone to buy such largely worth­
less but horrendously expensive insurance. 

Suppose, instead, that one were given the choice when one 
buys a power tool or undergoes an operation: 

"Do you wish to buy tort J.iability insurance?" 
"What's that?" 

Any decent truth-in-insurance bill would then require the buyer 
to be told: 

Your chances of being paid any benefits under the insurance 
are extremely small Most people who are injured (by this pro­
cedure/by this product) are not paid from this insurance. In 
point of fact about (75/65)82 percent of the premium is used up 
by insurance overhead and legal expenses on both sides. And 
even if you are one of the rare ones who ever collects under 
this insurance, you would only be paid after about two years 
or more has elapsed after you bad put in your claim. Also there 
is a strong chance that before you are paid you would have to 
appear in court (at least in a lawyer's office for pretrial proceed­
ings under oath) not only to tell your story but to be sharply 
cross-examined by the insurance company's lawyer who, frank­
ly will often be out to cast doubt on your credibility and relia­
bility. That can be a very humiliating experience. In additi�n 
even if you go to trial and win, it is very likely that there will 
be an appeal--or several appeals--which can �alee from. an ad­
ditional year or two before you would be paid, assuming you 
win the appeal. 

Of course, we lawyers have seen to it that no one is forced 
to explain the dubious value of insurance covering tort liability. 
And, in a measure, there is no point in telling the consumer/pa­
tient of the relatively worthless nature of such insurance inas­
much as he is not allowed to reject it even if he discovers its 
worthlessness. On the contrary, because tort liability is imposed 
by common law, tort liability insurance must be bought by every­
one who buys a product or undergoes medical treatment since 
any reputable manufacturer, retailer, or health care provider will 

32. See text accompanying notes 16-18, 25-27 supra. 
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buy such insurance and add the cost of it to the overall cost 
of the product or service. The cases are replete with pronounce­
ments from judges that any manufacturer, retailer, or health care 
provider who tries to dispense with tort liability in the sale of 
a product or service will not be allowed to do so. sa 

A. PATCHWORK REFORM

What to do about all of this? One could in essence maintain
the present system for lack of any other alternative. Such main­
tenance could, it is true, probably be accompanied by some 
window dressing changes. But none of those so far suggested 
would likely change things except in the slightest way-and pos­
sibly for the worse. 

One reforn1 often advanced as a solution is arbitration of 
medical malpractice claims. As a practical matter, however, the 
problem of the present system is not who is hearing these claims 
but what is being heard. Replacing a judge or juries with law­
yers and other panelists dressed in business suits will help only 
marginally at best. As two insurance executives have put it: 
"Arbitration cases appear to require the same preparation and 
negotiating processes of other claims and may thereby increase 
the actual preparation cost of claims by the addition of arbitra­
tion fees to the other legal fees."34 

A second proposal frequently offered is the so-called "claims

made" system. In the words of Dean Richard Rosett of the Grad­
uate School of Business of the University of Chicago, however: 

A change from policies that insure the physician forever 
against claims arising from treatment given this year to a 
[claims made] palicy that insures him against claims that arise 
this year from treatments ever given is not fundamental It 
eliminates-or at least reduces-the forecasting problems unpre­
dictable inflation pases, but in a reasonably predictable econ­
omy, steady-state cost of insurance will be the same either way. 
Under the present system, for example, the insurance company 
charges the physician now for claims that will arise 15 years 
from now and that premium is part of the physician's expense 
and is reflected in what he charges for treatment. Under the 
suggested change he would know that insurance would be 
needed 15 years hence to protect him against claims arising from 
treatment given now. A proper counting of his expense now 
will include provision for that future.premium. It does not mat­
ter whether the insurance company must set something aside 

33. See, e.g., Tunkl v. Regents of University of California, 60 Cal. 
2d 92, 383 P.2d 441, 32 Cal Rptr. 33 (1963); Hunter v. American Rentals, 
Inc., 189 Kan .. 615, 371 P.2d 131 (1962). 

34. Greenfield & Hoffman, No-Fault or ArbitTation Proposed as 
Solutiotl3 to Malpractice Woes, Bus. INs., Feb. 4, 1974, at 33. 
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now to meet future claims or whether he must set something 
aside to buy insurance in the future. The cost should be the 
same.aG 

Thus, in addition to generating no cost savings, by requiring a 
doctor to forecast his future cost to cover his costs after he retires 
( or the costs to his estate after he dies), a claims made policy 

shifts the most unpredictable risks to those far less able to pre­
dict and prepare for those risks than insurance companies. What 
this probably would mean as a practical matter is that the typical 
doctor, far from setting aside reserves this year to pay for future 
claims arising from this year's services, would be paying in future 
years (and then forcing his patients to pay) for the liability aris­
ing from his services rendered this year-a sort of deficit financ­
ing, if you will, with the greater problems this would present 
t, doctors and their families on retirement or death. 

A third suggestion is that limits be placed on contingent fees 
that can be charged by plaintiff's lawyers. Curiously enough, 
nothing is concomitantly said about curbing defense lawyers' 
fees. Since the problem of medical malpractice stems from litiga­
tion between two sides, why is an equitable solution to limit what 
one side can spend on litigation while ignoring the other? As 
long as we keep a system_:.like the fault system-that depends 
on litigation, how much sense does it make to limit by statute 
either side's (or both sides') access to litigation? 

B. ABANDONMENT OF TORT LIABILITY

An alternative to maintaining, with minor adjustments, the
present tort liability system for medical malpractice and products 
liability litigation would simply be to abolish the tort liability 
system as it applies to such areas and let anyone who so desires 
buy his own coverage for his own loss. At first blush, the solu­
tion seems too extreme to be seriously proffered or considered. 
But weigh the following exchange between Congressman Bob 
Eckhardt, Democrat from Texas, and former Dean Erwin N. Gris­
wold of the Harvard Law School, certainly a conservative, care­
ful legal scholar, concerning a no-fault law that would similarly 
simply abolish tort liability and leave anyone who so desires free 
to buy his own coverage for his own loss: 

MR. ECKHARDT .... In H.R. 10 (a federal no-fault automo­
bile insurance bill], there is a provision [eliminating] tort lia­
bility with respect to property losses altogether. Then H.R. 10 
provides for optional coverage under no-fault [for] property 

35. Remarks of Richard Rosett, Conference, supra note 19.
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damage. So the result would be that an individual would 
either have to elect to accept ... no-fault liability by buying 
no-fault insurance, which must be offered to him but which is 
not mandatory, [or not] ... be covered at all [since] H. R. 10 
broadly limits tort liability in any event. 

[I]t seems to me that when the statute merely gives a person
the opportunity to elect coverage by insurance, thus not estab­
lishing a complete system of reparation, and at the same time 
broadly wipes out tort liability, there may be a serious constitu­
tional question. 

MR. GRISWOLD .... I don't, myself, find that question very 
difficult. I would think that Congress, under the commerce 
power, if it chooses to do so, for whatever reasons that appear 
to warrant it, could entirely eliminate property damage liability. 
That is, in effect, what H.R. 10 does. 

If that were done, then persoru; Nho own automobiles or 
other property may well want to consider the question of 
whether they should obtain insurance for that. As I understand 
it, that is the effect of H.R. 10. 

MR. ECKHARDT. Well, Dean, suppose we did not pass any no­
fault statute, but the United States Congress decided that all tort 
liability was too burdensome and too costly and simply provided 
that tort liability for . . . property damages . . . shall hencefor­
ward be wiped out in the Union[;] could you do that constitu­
tionally [?] 

MR. GRISWOLD. Congressman Eckhardt, in my opinion, Con­
gress could do that if it chooses to do so.36 

515 

Of course, Dean Griswold was discussing the abolition of tort 
liability for property damage. One can make the case, however, 
that if a legislature could abolish tort liability for property dam­
age, a fortiori, it could do the same for tort liability for personal 
injury arising out of the use of manufactured products or medical 
treatment. It is not without significance that a lower Michigan 
court has found the Michigan no-fault auto law abolishing tort 
liability for property damage invalid on the ground that the old 
common-law tort system, coupled with the availability of colli­
sion insurance, had been working sufficiently well that such 
abolition of tort liability was unconstitutional.37 Perhaps, then, 

36. Hearings on H. Con. Res. 116 Before the Subcomm. on Com­
merce and Finance of the House Comm. on Interstate and Foreign Com­
merce, 93d Cong., 2d Sess., ser. 115, pt. 2, at 1207-08 (1975). 

37. Shavers v. Kelley, No. 73-248-068-C2 (Mich. Cir. Ct., May 30,
1974), CCH Auto. Ins. Cas. 11 8308 (1974), in J. O'CONNELL & R. HENDER­
SON, TORT LAW, No-FAULT AND BEYOND: TEACHING MATERIALS ON COM­
PENSATION FOR ACCIDENTS AND .All.:M:ENTS IN MODERN SOCIETY 462 (1975). 
The court viewed the issue as one of due process, concluding that the 
abolition unreasonably deprived property owners of their common-law 
right to sue for damages. The intermediate appellate court opinion, af­
firming the trial court on these points, has not yet been published. The 
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a tort system working as poorly as does that for product liability 
and medical malpractice should be viewed as more subject to 
such legislative abolition. 

Thus it is that several states have recently put "caps" or lim­
its on what can be obtained in medical malpractice actions. For 
example, in California, the limit is $250,000 (for pain and suffer­
ing); in Idaho, $150,000; in Indiana, $500,000; in Illinois $500,000; 
in Ohio, $200,000 (for pain and suffering) .88 Two trial courts­
one in Idahon9 and the other in Illinois40-have recently ruled 
these statutes unconstitutional. Admittedly, therefore, there is 
grave doubt about how courts will view a simple abolition of 
the tort remedy for medical malpractice or products liability, 
given doubts about the lesser step of limiting the amount of tort 
liability. In a measure, however, the courts' willingness to strike 
down such limitations as unconstitutional, while never question­
ing the constitutionality of limits of, say, $5000, $10,000, or $20,000 
uniformly prevailing in the United States for tort liability insur­
ance for auto accidents, demonstrates how totally unrealistic are 
the courts in their attitudes toward insurance and torts. Limita­
tions on the amount of insurance that motorists must carry have 
a pervasively devastating effect on how much is in fact available 
for accidents involving negligence in that jurisdiction (especially 
since a claimant may be unable to discover the limits of insurance 
carried by any motorist).0 A limit of $500,000 on medical mal­
practice verdicts, on the other hand, in a jurisdiction like Indiana 
will probably affect no claimant for years, if ever, and indeed, 
will rarely affect any claimant in any jurisdiction. Yet the latter 
is quickly struck down and the former goes unquestioned for gen­
erations!•2 Constitutions may no longer be color-blind, but 
their eyesight still seems woefully weak. 

matter is yet to be decided by the Michigan supreme court. See also 
Kluger v. White, 281 So. 2d 1 (Fla. 1973). 

38. For a chart (with current supplements) of such laws, along with
other laws (such as those altering statutes of limitations or eliminating 
ad damnum clauses), see AMERICAN INSURANCE Ass'N, COMPARATIVE AN­
ALYSIS OF LEGISLATIVE CHANCES RELATED TO MEDICAL MALPRACTICE chart 
II (1975) (available from American Insurance Association, 85 John 
Street, New York, N.Y. 10038). 

39. Jones v. State Bd. of Med., Civ. No. 55527 (Idaho Dist. Ct., Sept.
23, 1975), in 18 Ass'N TRIAL L. AM. NEWS LETTER 365 (1975). 

40. For a newspaper report on the Illinois case, see Associated Press
Release, Nov. 28, 1975. 

41. See Mecke v. Bahr, 177 Neb. 584, 129 N.W.2d 573 (1964); Hard­
ware Mut. Cas. Co. v. Hopkins, 105 N.H. 231, 196 A.2d 66 (1963); Annot., 
13 A.L.R.3d 817 ( 1967) . 

42. I am indebted to Professor Robert E. Keeton for suggesting this
difference in attitudes toward insurance limits. 
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Thus, given the relatively worthless nature of tort liability 
insurance as an insurance mechanism, one forced to choose be­
tween retaining the present system and simply abolishing it, (at 
least as applied to personal injury for products liability and medi­
cal malpractice), would probably more sensibly abolish it than re­
tain it. In addition to all the money spent on overhead costs 
and legal fees,48 one must take account of the substantial 
amounts of money and energy spent by the medical profession 
trying to avoid tort liability in a manner that, far from helping 
the patient, hurts him. Dr. James Potchen, head of the Michi­
gan State University Radiology Department and chairman of the 
Committee on Radiology of the American Medical Association 
tells us that around one billion dollars a year is being spent na� 
tionally for largely unnecessary X-rays that physicians now 
order to protect themselves from potential malpractice claims: 

Potchen . . . said that � many �ases doctors ordering the X­
raY.s Imo� that they will be of little medical value in making 
a diagnos1S. 

Howeyer, Dr. Potchen . . . said doctors are "beginning to 
feel that it they don't perform these tests they'll get sued for 
malpractice." 

He cited as an example a skull X-ray which is almost al­
ways ordered for youngsters when they are brought to emer­
gency rooms for head injuries even though studies have shown 
the X-rays are all but useless. 

Even though this is widely !mown, Dr. Potchen said, the 
skull_ X-ray has become standardized in the law as a medical 
practice and therefore doctors are afraid to do away with it 

Overall, about 11 per cent of.all X-rays given patients are 
! result of so-called defensive medicine-medicine that may 
itself have no value other than to forestall the possible lawsuit 
he 

He estimated that the cost to consumers could be between 
$200 million and $1 billion yearly, with the higher figure more 
likely.H 

Not only are the services superfluous, but-given the dangers 
of exposure to radiation-they lead to needlessly added injuries! 

Admittedly, however, many will be concerned about the oc­
casional claimant who, after tort liability for medical malpractice 
and products liability has been abolished, has no major medical 
or other catastrophic insurance coverage but who nonetheless 
would have had a valid tort claim against a health care provider 
or product manufacturer. Perhaps the only answer to this di-

43. See notes 16-18 supra and accompanying text. 
44. Baltimore Sun, Nov. 22, 1975, § B, at 1-2, cols. 4-5. See also

Remarks of James Potchen, Conference, supra note 19. 
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to safer medicine. Even Guido Calabres i, perhaps the leading 
advocate of imaginative use of the tort and insurance systems 
to achieve deterrence, recently concluded that there is no basis 
for believing that the present tort liability system promotes qual­
ity medical care.◄1 In short, when a system is as highly wasteful 
and arbitrary as is the present tort system, the burden rests heav­
ily on those who would maintain it to demons trate its effective­
ness as a deterrent, not on those who would abolish it to prove 

that such abolition would have no unsalutary effect on deter­
rence. That is a burden that defenders of the status quo mani­
festly have been unable to meet, except by intuition and anec­
dote. 48 

Even granted the failings of tort liability, however, one must 
admit that for political, practical, and constitutional reasons the 

revolutionary solution of simply abolishing it without any sub­
stitute should be avoided, if poss ible. Bear in mind it bas been 
assumed by many courts-state and federal (arguably errone­
ously in light of Dean Griswold's testimony, for example) 49-that 
a substituted remedy, such as mandated no-fault benefits, must 
be provided if common-law tort rights are to be abolished.50 

There are similar political, practical, and constitutional obstacles 
to a proposal advanced by Professor Richard Epstein of the Uni­
versity of Chicago, urging much greater tolerance by the courts 
for contractual arrangements to abandon or limit tort liability. 
Under Profes sor Epstein's proposal, health care providers would 
be allowed to impose all or most of the risks of medical proce­
dures on patients under the doctrine of assumption of risk; they 
would be allowed, for example, to limit their liability to, say, 
gross negligence, or to put tight limits on the dollar amount of 
their tort liability. "Private agreements of free individuals," he 

47. Rema rks of Guido Calabresi, Conference, supra note 19.
48. See, e.g., Cartwright, Therapeutic Effect of Tort Law, 18 Ass'N

TRIAt. L. AM. NEWS LETTER 2 (1975). 
49. See text accompanying note 36 supra. 
50. See, e.g., Pinnick v. Cleary, 360 Mass. 1, 21-23, 271 N.E.2d 592,

605-06 (1971). Although the requirement that an adequate and reason­
able substitute for the abrogated tort recovery must be pr ovided was
enunciated by the Supreme Court in New York Cent. R.R. v. White,
243 U.S. 188, 201 (1917), "it is doubtful that the Court would find the 
test necessar y today. Nonetheless, the ·dictum has given the reasonable 
substitute test considerable impetus in state courts. All cases examining
the constitutionality of no-fault legislation on due process grounds have
applied this test." Note, Due Process Problems of Property Damage No­
Fault Insurance, 8 U. MICH. J.L. REFoRM 646, 649 & n.25 (1975). But 
see Montgomery v. Daniels, 81 Misc. 2d 373, 367 N.Y.S.2d 419 (Sup. Ct. 
1975). 
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medical services, and if it
ing from malfunctioning products or

ELECTIVE NO-FAULT REFORM

and suf-

so thatseen as relatively simple: Structure the tasurano^ system so tha_ 
it pays (1) for losses regardless of fault and ( ) Y 
of-pocket losses (essentially, medical expenses “d wage los£ 
which are readily reducible to dollars and cents andi no J° 

ernffArins. which are not).52 Thereby, m one simple stroK 

these two questions that plague the system

mination

examined in this Article can be ar-

See notes 55-56 infra and accompanying text.commissioners.

II. ELECTIVE NO-FAUBiMALPRACTICE AND PRODUCTS LIABILITY

Workers’ Compensation and Automobile
A. Applicability of

Liability Reforms

The basic difficulty with present tu i medical malpractice and
is fundamentally a replication of the

at fault (or whose product is defective)
V 7 ■ -2) what is the monetary value of something

essentially untranslatable into dollars and cents-pain and su -

or (2) for pain and suffering itself). Applying this solution to 
medical malpractice insurance is somewhat more complex be­
cause it is more difficult to define the no-fault insured event for 
medical maloccurrences than for industrial or auto accidents. 
Under a no-fault system the employer pays an employee-victim 
injured in an accident “arising out of or in the course of employ­
ment,”53 regardless of anyone’s fault; the motorist pays any mo­
toring victim injured in an accident “arising out of the ownership, 
maintenance or use of a motor vehicle,”54 regardless of anyone’s 
fault. But it is not feasible simply to force the health care pro­
vider similarly to pay any patient “injured in the course of medi­
cal treatment,” regardless of anyone’s fault. The problem is how 
to define whether the patient was injured in the course of medi­
cal treatment, as opposed to suffering injury d”» to his own prior 
condition that sent him to a health care provider in the first place 
(his so-called presenting complaint). Assume that a patient goes 
to a doctor with a thyroid condition: the doctor treats him (per­
haps by an operation)—the patient gets worse. A health care 
provider could not realistically be asked to pay for any worsened 
condition after treatment; but determining which worsened con­
ditions are due to the doctor’s intervention and which to the pa­
tient’s presenting complaint would be as intractable as determin­
ing the criteria for payment under the present negligence crite­
rion. As indicated in the report of the [HEW] Secretary’s Com­
mission on Medical Malpractice:

At the outset, the Commission members wrestled with the 
virtually impossible task of defining the “compensable event” 
which results from a “medical injury”. Every effort to date on 
this subject has met with the same lack of success. Although 
we have a reasonable understanding of the terms “work injury” 
and “automobile accident injury”, we have no real mental pic­
ture that covers the field of medical injuries. Does a “medical 
injury” occur when a physician fails to heal his patient or fails 
to heal him quickly, in the face of the joint hopes by the physi­
cian and the patient that an early recovery can be obtained? 
Illness and accidental injury become inextricably intertwined 
when fault issues are ignored.55

To be sure, other similar problems attend defining the com­
pensable event for products liability. Ladder manufacturers

argues, “promise 
ma

53. This language appears in a typical workers’ compensation stat­
ute. 1 A. Larson, Workmen’s Compensation Law § 6.00 et seq. (1972).

54. R. Keeton & J. O’Connell, Basic Protection for the Traffic 
Victim 303 (1965).

55. Secretary’s Comm’n on Medical Malpractice, Medical Mal­
practice: Report 131, 132-33 (U.S. Dep’t of Health, Education, and Wel­
fare Pub. No. (OS) 73-88, 1973) (statement of Richard M. Markus).

payment for more claims financed by me savings

and suffering, which are not) - ^th

' • financed by "the savings from simplify-

xs” ~ x:

a substitute ror tori ------ — - =
tally mandated standards to protect patients.  - 
and accompanying text.

52. See J. O’Connell, supra note 17, chs. 2, 4, iu.
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hies, "promise the best solution to the problems of me ' 
Ipractice In a world In which no perfect solutron is possrbhn 

If then there is little sense in retaining with minor ad; 
ments the tort system of compensationpersonal injuries ans- 
ing from malfunctioning products or i—----- , ,
is not practical to abolish that system, what can be done.

FOR MEDICAL

51. In a way, the proposals 
ranged in the following spectrum^

(2)
Lability. j for eiective no-fault insurance insurance
tort liability, relatively loosely supervised by the courts and insurance 

? •“bS“±S L notes 57-58. 128 infrc

as a substitute for

workers’
no-fault auto insurance. In each case, traoiuu^
demanded (as it still dX" causing

the accident, and (2)

^"The solution for industrial and auto accidents hasJong been
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would undoubtedly find it overwhelming to be asked to pay for 
all injuries resulting from falls from ladders regardless of the 
users' negligence or a lack of any defect in the ladder; similarly, 
stove manufacturers would find absurd a demand for compensa­
tion for all injuries resulting from burns from stoves. 

While for this reason no-fault insurance cannot be applied 
across the board to all adverse results of medical treatment and 
manufacturing (the way in which it can be applied across the 
board to all industrial or auto accidents), this is not to say that 
it could not be applied to many such adverse effects of both. 
Health care providers and manufacturers can probably identify 
hundreds of maloccurrences that can be readily isolated and for 
which it would be feasible to apply the no-fault bargain: prompt 
payment for out-of-pocket losses in return for waiver of the right 
to sue based on alleged fault for possible, but by no means cer­
tain, payment for out-of-pocket \oss plus pain and suffering. For 
such identifiable injuries, the savings realized from eliminating 
payment for (1) insurance overhead and legal fees and (2) pain 
and suffering could be used to finance prompt and expeditious 
payment regardless of fault. Moreover, the bargain should in­
clude no payment under no-fault insurance that would duplicate 
payment already made from other sources, such as Blue Cross 
and employer-paid sick leave. The advantages to insureds and 
their insurers thus would be (1) potentially lower premiums; (2) 
greater certainty of the extent of potential liability, in that liabil­
ity would no longer turn on the vicissitudes of unpredictable 
common-law liability but rather on defined, predictable com­
pensable events; (3) avoidance of stigmatization or paying a 
windfall gain solely because of fortuitous injury; (4) use of insur­
ance dollars to pay genuine losses, as opposed to devoting large 
amounts to payment of legal fees and company overhead; and 
(5) good will arising from prompt payment to customers/patients
versus ill will stemming from resistance to claims for injuries 
attributable to the use of products or services. 

As examples of the way elective no-fault liability would 
work, a manufacturer of a power tool could elect to take out 
a no-fault policy to pay for out-of-pocket losses-medical expense 
and wage loss-whenever an amputation results from use of 
the power tool. Just as no-fault auto insurance pays without 
regard to anyone's negligence, so payment would be made in this 
instance without regard to the victim's possible carelessness or 
the lack of any defect in the tool. Similarly, a doctor who knows 
the inevitable risks of, say, cardiac arrest occurring in even nor-
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mal patients in the course of a given surgical procedure could 
agree to pay for out-of-pocket losses stemming from such an ad­
verse result of an operation regardless of anyone's fault. In both 
ca_ses, the prior a�eement to make such no-fault payments would 
W1pe out any claun based on fault, just as happens under no­
fault auto insurance.56 

B. DEFINING COMPENSABLE EVENTS

. In a 1974 article, Clark Havighurst and Lawrence Tancredi
hsted some examples of likely adverse results arising from surgi­
cal treatment that might be selected as compensable events under 
a_ no-fault plan: They included, for example, postoperative infec­
tions, thrombophlebitis and embolism, catheter infections aller­
gic _anc! toxi� reactio� to antibiotic and other drugs, blood trans­
fusion reactions, foreign bodies, growth deformity secondary to 
bone injury, Volkmann's contracture and other consequences 
fro_m casts, �d failure of healing of fractures (including mal­
umon, nonumon, and delayed union).57 This list was compiled 

. 56. Note, too, the flexibility possible under elective no-fault 1iabil-
1�y .. for example, electors might be allowed to experiment with no-fault
liability for products produced during a given period. ln addition the 
ele�tor mi_gh� be allowed. to limit the amount of no-fault benefi� for
�hich he 1s. hable to multipl� of $10,000, assuming the enabling legisla­
tion authorized a corresponding tort exemption measured against both 
o_ut-of-pocket loss and pain and suffering. For example, if no-fault bene­
fits of $20,000 are provided, no tort suit could be main!ained for out-of­
pocket lo,ss less than $20,000, nor for pain and suffering less than $20,000. 
s_ee J. 0 CONNELL, supra note 17, at 104-06. For more extensive discus­
sions of elective �o-fault insurance generally, see J. O'CONNELL, supra
�ote 17. For a precis of the book, see O'Connell, Elective No-Fault Liabil­
ity Insurance for AU R:inds of Accidents: A Proposal, 1973 lNs. L.J. 495; 
for a draft statute, with commentary, implementing the proposal see 
O'C_onn� An E_lective No�Fault Liability Statute, 1975 INS. L.J. 261°; for
a discuss!on of unplementi,ng the proposal by contract, with or withcu.t 
an enabling statute, see O Connell, Elective No-Fault Liability by Con­
�ract:-With � Without an �nabling Statute, 1975 U. ILL. L.F. 59, printed 
m shghtly different form m O'Connell, No-Fault Liability by Contract 
for Doctors, Man�facturers, Retaile'TS and Others, 1975 INs. L.J. 531. 

For other 37ticles on the subject by the author (set out in approxi­
mate chronological order of appearance), see O'Connell, Elective No­
r,ault I�;ance fo_r Many Kinds of Accidents: A Proposal and an 
Economic Analysts, 42 TENN. L. R.Ev. 145 (1974) · O'Connell, It's Time 

for No-Fault for All Kinds of Injuries, 60 A.B.A.J'. 1070 (1974); O'Con­
nell, The FrostTations of InsuTance, 43 U. CIN. L. REV. 847 (1974) • 
O'Connell, No-Fault Insurance for Injuries Arising from Medical TTeat� 
ment: A Pr?Posal for Elective Coverage, 24 EMORY L.J. 21 (1975). 

57. Havighurst & Tancredi, "Medical Adversity Insurance"-A No­
Fault Approach to Medical Malpractice and Quality Assurance 1974 INs 
L.J. 69, 76. 

' . 
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after informal consultation with a group o
f orthopedists. Other 

specialities could compile similar lists-and all would be 
mu

ch 

more extensive than the exemplars listed abov
e. 

Indeed ,  Professor Havighurs t  has birosr.lf mo
re recently com ­

piled a more technically ambitious list of adver
s
e results of gen ­

eral surgery and anesthesiology that might be candidates fo
r 

compensable events under no-faul t  insuranc
e. He indicat

e
d th

at 
the list for general surgery "was compiled by reviewing the most 
common surgical complications and considering th

em 
in li

g
ht 

of 
the following questions: "

1. To what extent is the incidenc e of this com plicati on re­lated to the technical skill, judgmen t, or atten t iv
eness 

of the 
s ur­

geon? 
2. Is this complicatio n a clinicall y distin

c
t 

en
tity

? 
ca

n 
i
ts 

existenc; ">e readily substantiated
? 

3

. How early in the pos�perativ e pe
r

iod is this 
co

m
p

li
ca­

tion detectable? 
4. How costly are the 1equelae of this com

p
lication ?  

5. 
Would an incentive to minimill" the o ccurrence of this 

complication bias the choice of treatment in un!o
r

t
u.na

te ways? U  

It is clear that Professor Havigburst focuses in item 
1 on c om­

pensatin
g 

for advers
e 

results most likely to hav
e 

bee
n caus e

d 

by physician error-to adverse results relatively avoidable, in the 
aggregate

, 
by a health car

e 
provider. But items 

2 th
ro

ugh 5 

do not necessaril
y thus limit compensable events. E

v
e

n un a void­
able events may meet the criteria of items 2 through 5 and 

might 
thus be included as compensable events unde

r 
elective no-faul

t 
insurance. In other words

, 
both avoidable and una

vo
idabl

e re-

58. Remarks of Clark Havighurst, Con!e r
ence, supra note 19, in 

Havighurst, "Medical Advernt11 lmu ran c e''-Ha.s It$ Time Com e
?
, 1975 DUKE L.J. 1233, 1256 n. 71 [hereinafte

r cited as Ha vighurst]. 
The suggested compensable events in the original [Havig­

hurst -Tancredi no-fault] ... proposal ( 1ee notea 57-58 supra and 
accompanying text] were merely illustrat i

ve of possibilitiea. 
The only set of events carefully considered at that time was 
blood transfusion reaction s (. . . which were deemed appro­priate for compensation under a hospital-purchased [no-fault] 
. . . policy even in the case of certain hepatitis reactions which 
were neither clearly avoidable nor clearly caused by the trans­
fusion]. Although the [Havipiurst-Tancredi] . . . proposal 
contemplated extensive professional investiga ti

on of numerous 
events which were candidates for the list, no professional 
groups have taken up the proje ct, and it has not been possible 
t-0 involve physicians extensively in subsequent investigations. 
The results of further speclfication efforts 

ar
e th

ere
f
or

e s
till 

highly tentative. 
OUr recent efforts toward compilin1 a definitive list of 

compensable events have concentrated on anes th
e

si
o

logy 
an

d 

general surgery. 
Id., 1975 Dmu: L.J. at 1256. 
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sults �ight

_ 
b� subject to no-fault compensation n Indeed 

to

otherwise liirut no-fault compensation ( wi th  its i 
' 

would be to undercut the bargain of no-fault ins 
owe: pay-ou

t ) 
ment to more people in return for abandoning thure anfaulcet. le_stes �

ay-

After all e did t · . 
en non. ' w no 1.nStitute no-fault insur . . 

or auto accidents only for those injuries mo=:� f�r md�
str1

al through the exercise of due care b the 
e Y avoidabl e 

Nor need we do 50 for m dical aly 
employer or motorist. 

e m occurrences Th b • then, of no-fault insurance is that the ins 
. e argam, 

both �'°:oi�able and unavoidable injuries ins�:� :r::; � pay !od
r 

able lnJ unes • the sav m· gs fr (l) . 
Y or avo1 -

• om not haVlllg t distin . tween the two and (2) not payin g as much per �ase 
gwsb Le­

ample , eliminating payment for pain and suff 
. (b

) 
Y, for ex­fin enng serve to anc e  pa ym ent 

for unavoidable as w ell as avoidabl 
. 

. . e lnJunes. 
. What follows, then, is Professor Havighurst's m . 

list of compensa ble events The only t 
ore extensive . 

d 
. . · cavea one must kee • mm in perusing it is that although it is limi·ted to 

p m 

· th . 
ever 1ts that m e aggregate, are relative ly avoidable an ultimat list ul

d 
not have to be thus limited. That aside: the list ill :

tr
a
U:0 

the fl a vor of what at least so me items on such a list w ould b e . 

I d. 

1. General Sur11 erv11 0
Ge neral 

1. Foreign bodies acquired lntraoper atlvely 
2. Burns acquired intraoperatively 

3. Injury resul ting fro 
pl astic catheter61 m severance 

of an mdwelling 

. �- Neurologi
c

al d eficit r
es ulting from 

1n

· t ul lnJecbon ram us c  ar 

5. Injury resulting from mistaken identity 
6. Injury resulting from · d 

jection ot l ocal a n est he tic Ula v ertent mtravascular in-

59· See id., 1975 DUKE L .J. at 1273-77 
6 0. �t �m Id. n. 71, 1975 Duo L.i at 1257-60 
was C. el�&��� �� ted (f or the gen� surgery list] 
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�s pr a�titioners have 

difficulty.  "Such occurrences ca be 1 . � wh
i
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t
e
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m�lf!tl� bet fopre insertio

n and 
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O
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o
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I d.  n. 72, l 75 DUJCE L J. at 12 57 n.72. 
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7. Postoperative wound dehiscence in noncarcinoma­

tous patient under age forty-five62 

8. Tetanus infection subsequent to treatment of wound

9. Severe reaction to administration of tetanus anti­

toxin [On irreversible neurological damage or death fol­

lowing intraoperative cardiac arrest or spinal anesthesia,

see Anesthesiology below.] 

Procedure-specific 

Parathyroid surgery or thyroidectomy

10. Permanent recurrent laryngeal nerve damage
63

11. Postoperative hypoparathyroidism exceeding two 

weeks' duration64

Thyroidectomy or tonsitlectomy

12. Death in the immediate postoperative period65

Cholecystectomy 

62. "Studies have shown thal a few surgeons will have many 

wounds with dehiscence and others will have extremely few.

Surgical technique is important." Hunt, Wound Complication,

in MANAGEMENT OF SURGICAL COMPLICATIONS, supra note [60], at

21, 25. A number of technical errors are known to increase the 

likelihood of dehiscence. Other variables, such as ,age and con­

dition of the patient and the type of operation performed, also

affect the incidence of this complication. Restricting compensa­

bility to patients under forty-five would help to screen out the

effects of the principal variables that lie beyond the surgeon's

control. 
Id. n.73, 1975 DOKE L.J. at 1257 n.73. 

63. "In the hands of competent surgeons experienced in expos­

ing the recurrent laryngeal nerves, permanent nerve injury oc­

curs in less than 1 per cent of cases." Hardy, Complications

of Thyroid and Parathyroid Surgery, in MANAGEMENT oF SURGICAL

COMPLICATIONS, supra note [601, at 291, 300. Technical skill and 

attentiveness are probably the key variables determining the in­

cidence of the complication. Permanent abnormal phonation

and serious respiratory obstruction are the sequelae involved. 

Id. n.74, 1975 Dtn0: L.J. at 1257-58 n.74. 
64. If all four parathyroid glands are inadvertently removed

during surgery, hypocalcemic tetany will result, and lifelong

drug therapy will be necessary to compensate for the activity

of the removed glands. "In a review of 600 cases of thyroid

surgery . . .  17 (2.8 per cent) cases of transient postoperative

bypocalcemic tetany and nine (1.5 per cent) cases of permanent

hypoparathyroidism rwere foundl ." [Hardy, supra note 63, at

300.] Preserving the parathyroids during total thyroidectomies 

for thyroid malignancy is a difficult technical feat; for this rea­

son some may suggest that compensability be restricted to pa­

tients without thyroid malignancy. Others may argue that pre­

cisely because of the difficulty of the procedure, the adverse out­

come should be made compensable to deter less technically com­

petent surgeons from attempting the operation. 

Id. n.75, 1975 DUKE L.J. at 1258 n.75. 
65. Careful observations in the postoperative period will pre­

vent the fatal consequence o:£ uncontrolled hemorrhage. "The 

most distressing fact is that, though this hazard and possible se­

quelae are well known on all active surgical services, every 3

or 4 years in most general hospitals some patient loses his life 

from this cause." [Hardy, note 63, at 296.J Designating "death"
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13· Injury to common bile duct66 
V �nous stripping 

14. lnJury from inadvertent stripping of femoral artery
Gastrointestinal procedures

15. Inadvertent gastroileostomy67
16. Duodenal stump leakage following 

tiones 
gastric resec-

17· Instrumental perforation of esophaguseo 
Gynecology10 

18. Perforation of uterus during dilatat1·on 

� 
�=� 

19. Vesicovaginal ureterovaginal, 
terovaginal fistula f�llowin 

r�tovagmal, or en-

noncarcinomatous patient 
g gynecological procedure on 

20. Permanent damage to ureter

Prostatectomy
21. Rectal injury
22. Permanent urinary incontinence 

Treatment of fracture

l
. 23, Nerve paralysis following treatment with straps, 

sp mts, or castsn 

as the compensable event rather th " 
t 

· 
rhage" serves three goals· (l) Deat�· 

pg
s _operative hemor-

to the,, definitional probleins inherent � � r:lY. not .. subject 

��gr�su18J !j
e
u�r:��tlc������K g0f�c� and coi;:c:on�

m

;;ii 

the hemorrhage itself is of questiona�le avoir:ffbility

te
th

(3) While 

c_an affec_t th_e consequences of hemorrhage by ca ful
' · e surgeon 

hve morutormg. 
re postopera-

Id. n.76, 1975 DUKE L.J. 1258 n.76. 
66. Careless dissection and blind clamping of bl d' 
can produce an injury to the co bil 

ee mg vessels 

than half of those who sustain 
�on e duct. "Perhaps less 

s�ive for 10 years." Glenn.a ���tt��Jie ti 0
11

erc1;tive injury 

tions Upon the Biliary Tract in MANAGEMEN ns o · owing Opera­

PLICA'nONS, supra note [60). at 501 521 
T OF SURGICAL CoM-

Id. n.77, 1975 DUKE L.J. 1258 n.77 
' ' 

67. This t�chnical error ca� be avoided b · · • • 

o_f anatonucal structures. Its occurrenc 
Y care!� identification 

tion. 
e necessitates reopera-

Id. n.78, 1975 DUKE L.J. 1258 n.78. 
68: I?uodenal stump leakage is the most . 
plication and the main source of mortality

s�ous C<?mmon com­

Surgical judgment, technical skill 
10 gastr!c resections. 

ment are among the variables affectin
an
g t�os�o

d
perative manage-

Id. n. 79, 1975 DUKE L.J. 1258 n. 79. 
i mci ence. 

6.9· As the use of instrumentation in th tr 
tions has increased instrumental perfo

e 
t

_ eatmrt of GI condi-

�as emerged as a serious complication 
ra

This

io� 0 
t
the es�phagus 

hvely avoidable. · ou come lS rela-

Id. n.80, 1975 DUKE L.J. 1258 n. 80. 

Id. 
7
8
0. These complications are highly avoidable 

n . 1, 1975 DUKE L.J. 1259 n.81 
. 

71. "Delayed nerve paralys·· · t· all 
faulty treatment." Hampto� ��ac

u!:c 
t· 

Y always secondary to 
• P a ions of Common Frac-
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. , deforrru.·ty from malunion of 24. Function-impamng
fracture72 

Blood transfusioo

25. Hemolytic reaction78 

26. Bacterial sepsis
27. Serum hepatitisH 

N ephrectomy

28. Nephrectomy in the absence of a normally function­
ing contralateral kidney 

2. Anesthesiology

In anesthesiology highly detailed specification of eve�ts
com ensable under [no-fault insurance] . .  : such as as 
beeii attempted for general surgery, is _appropriate for 

th
den� . h 1 injuries occurring under anes es1a, and per1p _ �ra . nerve . 

1 d d n the list covered by and such tnJUrtes should be me u e o , . This iecemealthe anesthesiologist's [no-fault] . .. r� •cy. P 
th most approach seems inadequati;, however, t� manage 

!ath or serious adverse consequences of anesthesia, namely � . airreversible central nervous system damage occurring m 
wide variety of surgical circumstances. • • • 

Thus it is tentatively proposed to make coml?ei:sa­
ble �Y death or irreversible central nervous syst�m tnJ� 
under anesthesia occurring in a patient between sPC_ mon 

d sixty years of age undergoing any of the following p�-
:dures: tonsillectomy, chol_ecyst�ctOIJ?Y ;.i hyst::�:mi!e'

r
�

a�latation and curettage, repair of m� or . . 
abortion, sterilization, uterine suspension, venous stripping, 
thyroidectomy, mastectomy, and gastrectomy. 

n The task of defining compensable events �ould be ev:t easier for manufacturers of many products-especially those th 
h tend to inflict simple, traumatic, easily identifiable injuries (sue 

as those from power tools).75

t · ,.r.uA�-""""T OF SURGICAL COMPLICAnONS, supra note ures, m u.LA.OO '"""' .... ' 
(60), at 699, 708.

Id. n.82, 1975 DtJKE L'
m
.J.

al

125� n
-�\ally imnlies union of a fracture in72. "The tE;rm . . union r . 

"ch uld have been pre­a function-unpau-�g deforrru.ty whi
t f fue fracture." [Hamp­vented by more skillful managemen o 

ton, supra note 71, at 709-10.] 
Id. n.83, 1975 DUKE L.J. 1259 n.83. . 83 73 . See Havighurst & Tancredi, supra note 57, at 

74 See id. at 83-88. . •c1 haps the most 75: On a point bey�nd the scope _of _t�us 
�w!���

r 

and occupiers' promising area for elective no-fa�t liabili� 
most likely to arise liability insurance since smaller, nutsance clauns are 

b 
. 

tablish-from injuries occurring � one's. house �:t�=n�°:i i��e:;:!r
e suchment and the automobile uruverse 

ily The reasonclaim'.s abound that no-faul� can be �pl�ent� �os�;:,: li�bility systemthis is so is that where �uisa�ce claim_s a o
�uff;ing and more is paid is most wasteful: more ts Patd for pain an 

Both of these excess alr d paid from collateral sources. 
�
o

:Y�':s
un

� b/:�inated by no-fault insurance. But except for lessors 
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III. NO-FAULT REFORM AS UNCONSTITUTIONAL
OR UNCONSCIONABLE?
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No-fault reform for medical and product injuries could be 
instituted by legislation authorizing substitution of no-fault for 
traditional tort liability in the case of given injuries,76 or it could
be instituted without enabling legislation by contract between 
patients and health care providers, signed before treatment, or 
between consumers and product manufacturers or retailers, 
signed before purchase.77 Already hospitals contract with pa­
tients to resort to arbitration, rather than common-law litigation, 
to resolve disputes arising from hospital treatment;78 no-fault 
agreements could readily be added to such arbitration contracts. 
Of course, treatment should not be refused if a patient chooses 
not to sign a no-fault agreement; nor should such agreements 
be used for emergency cases, lacking statutory authorization. 

To be sure, the argument will be made that such contracts 
by health care providers, manufacturers, or retailers would be 
unconstitutional if authorized by legislation,79 or unconscionable

dealing with lessees, it will be impossible to impose such liability bycontract without enabling legislation since there is no contract in whichto incorporate the no-fault agreement. For this reason, though, elective no-fault liability for slips and falls and other injuries should be imple­mented in leases. 
76. For draft legislation, see O'Connell, An Elective No-Fault Lia­bility Statute, 1975 INs. L.J. 261. 77. For a discussion of the enforceability of such contracts, see O'Connell, Elective No-Fault Liability by Contract-With or Without an Enabling Statute, 1975 U. ILL. L.F. 59, printed in slightly different formin O'Connell, No-Fault Liability by Contract for Doctors, Manufacturers, Retailers and Others, 1975 INs. LJ. 53. 78. See note 34 supra.

79. For extensive discussion of the constitutionality of such legisla­tion, see O'Connell & Souk, Is It Constitutional?, in J. O'CONNELL, supranote 17, at 204. Basically, the arguments against the constitutionalityof an elective no-fault statute are: (1) due process is denied when com­mon-law rights are thus abrogated, especially at the option of a potentialtortfeasor or who substitutes for common-law liability a right to elective no-fault benefits, see id. at 205-14; and (2) equal protection is simi­larly denied because of different treatment of similarly situated accidentvictims depending once again on private elections, albeit pursuant tostatute, by potential tortfeasors . See id. at 214-23. Problems may alsoarise under other constitutional provisions, such as section 54 of the Ken­tucky Constitution: "The General Assembly shall have no power to limitthe amount to be recovered for injuries resulting in death, or for injuriesto person or property." See :r. O'Connell, supra note 17, at 223-27. For discussion of the particular circumstances under which these problemsmay arise and the reaction at the trial court level, see notes 38-40 supraand accompanying text. 
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if implemented without enabling legislation.80 Since the con­

tracts would probably have a greater chance o� be�g upheld_ by

the courts if instituted under the aegis of leg1Slative authoriza­

tion, let us examine whether such contracts are unconscionable

as a sort of ultimate test of their validity. 

In the words of Professor Arthur Leff of the Yale Law

School: 
What is the function of [the] .. . unconscionability concept

. • • ? Briefly, it appears to be one technique for c�ntrolli1;1g the 

quality of a transaction when free ma�ket_ control 1S considered 

ineffective. It is one method for subst1tutmg governme?t regu­

lation for regulation by the parties. The theory of cl�ssic:11 con­

tract, paralleling classical eco_no?Ucs, was that ordmarilr the 

market mechanism should maxumze the welfare of the parties. 

: : : ·[But] no market is perfec�. . . . First, th�re �Y be

monopolistic or oligopolistic powers m th�t market, _either natu­

ral," conspiratorial, or government sa�ct1oned �as m the case of 

health care providers). Second, the information necess8:ry for

market choice may not be available at reasonable co�t with re­

spect to any particular consumer product [or se�ce), es�e­

cially when a consumer [or patient) h;as to process information

about a vast array of goods [or services]; consumers [or pa­

tients] notably lack the expertise that comes ,?
'om buy�; spe­

cialization. Third, with respect to consumer contracts, . most 

of the boiler plate is about contingencies, things that will be­

come important only if the product or deal breaks down [s�ch

as the product or service resulting in unexpected personal �­

jury). It is hard to focus attention on what should not ordi­

narily happen, or at least to fo�us as carefully as upon what 

will happen for sure ; i.e., the price and the nature of the _goods 

[or services]. In any event, for these and other r�a�ons, it has

been persuasively argued that the market �argauui:ig. p�oc�s 

will not protect consumers from a large variety of mJur!es m 

a huge array of transactions. And if not, S?me other device to 

supply that protection may have to be �esi�ed. 1'?e natural

step is to look to government intervention; i.e., to invoke the 

political "market" instead of the economic one to correct the 

latter's alleged imperfections. 

. . . Even having made that decision, however, o�e _has

barely begun the intellectual struggle such an apparent insight 

should set off. If the government is to interv�ne,. what form

should that intervention take? Should it be legislative and ad­

ministrative, legislative and judicia1?81 

So, one can regulate insurance contracts by admini�tra�ve

rulings (through an insurance commissioner), through leg1sl�tion 

(witness New York State's rigorously precise statutory delinea-

80. See note 77 supra. 

81. Leff, Unconscionabilitv and the Crowc£---Consumers and the

Common Law Tradition, 31 U. Prrr. L. R.Ev. 349, 350-51 (1970). 
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tion _ of .�urance contract terms),82 or "by the government via
the Judicial bureaucracy, on an ad hoc case-by-case basis essen­
ti�y unrestrain�d by legislative or administrative guidance"sa 
(this, of course, 1s what courts do when they decide which con­
tract clauses are unconscionable). The premise of the market 
however, is that parties to a contract know what is best for them '. 

the premise of governmental intervention, including that by th� 
courts in ruling contracts unconscionable, is that a governmental 
bureaucracy, whether administrative, legislative, or judicial, 
rather than the parties, knows what is best for them. 

If the courts were to strike down all elective no-fault insur­
ance contracts, they would in effect be saying that the purchase 
of tort liability insurance is so much in the interest of consumers 
as � class that they will not be allowed t� buy any other form 
of msuran_ce .. _Bu� how muc� sense does it really make to say 
that tort babibty 1I1Surance 1s so valuable to potential accident 
victims that the market will not be allowed to substitute any 
other form of insurance? Especially dubious is this position 
when one takes account of how much the public seems to favor 
no-fault insurance over fault insurance. The consumer move­
ment seems almost unanimous in its support of no-fault insur­
ance.84 Keep in mind that the effect of common-law tort deci­
sions is that all buyers of goods and services must automatically 
buy from manufacturers or service providers insurance policies 
that cover personal injury caused by faulty or defective products 
or services. Theoretically, that may well make sense but also 
keep in mind that the effect of such an insurance poli�y is that 

(1) expe�ses already paid for are paid all over again and (2)
payment ts based on fault or defect, with additional amounts be­
ing paid for pain and suffering, so that the premium is primarily 
used for legal expenses and insurance overhead-payment is thus 
usually nonexistent and, even if made, often nonutilitarian and 
always long delayed.8� Why, then, should providers of goods 
or services be precluded from experimenting with other forms 
of insurance, arguably more efficient? 

At least under elective no-fault insurance some providers of 
goods and services would be offering an alternative to the tort 
system. If it were protested that all �roviders of goods and serv-

82. See, e.g., N.Y. INs. LAw §§ 140-74 (McKinney 1966). 
83. Leff, supra note 81, at 353. 
84. See, e.g., J. O'CoNNELL, Tm: INJURY INDUSTRY AND THE REMEDY 

OF No-FAULT INSURANCE 3-4, 95-96 (1971). But see text accompanying 
note 157 infra. 

85. See notes 1-23 supra and accompanying text.
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not be allowed to bargain away his tort liability for the loss of 
that foot. In effect, as we have seen, decisions such as Henning­
sen v. Bloomfield Motors, Inc.81 require the manufacturer to 
sell-and the purchaser to buy-insurance for personal injury 
stemming from a defect in the product. 88 But if we are focusing 
on bargains we have to ask, do we not, how good is that bargain 
mandated by the judicial bureaucracy? How likely is it that the 
injury will be compensated under the insurance mandated by the 

courts? Is the bargain of getting tort liability insurance so 
good-and the assurance of compensation so great-that the 

courts should allow no other remedy or insurance to be substi­
tuted for it? Looked at that way, the answer would clearly seem 
to be negative. The National Com.mission on Product Safety,80 

after exhaustively examining the current product liability sys­
tem, opined that "[t]o advise a battered consumer to sue may
simply add insult to injury.1190 

Another argument in favor of permitting elective no-fault 
insurance contracts is derived from history: compensation for 
personal injury stemming from products, at least, has been for 
a century and a half a fascinating minuet between tort and con­
tract. 91 First, in 1842, in order to limit payment for personal 
injury, contract (specifically, the doctrine of privity) was used 
in a product liability case to get around the inadequacies of tort 
(specifically, the almost unlimited liability in tort to almost any­
one) ;92 then, in 1916, in order to ensure more ready payment 
for personal injury, tort (specifically, liability for negligence re­
gardless of the lack of privity) was used to get around the inade­
quacies of contract (namely privity) ;03 then, once again in order 
to ensure more ready payment for personal injury, contract (spe­
cifically, the doctrine of warranty) was used increasingly in 
products liability cases to get around the inadequacies of tort 
(specifically, such requirements as proof of negligence and the 

87. 32 N.J. 358, 161 A.2d 69 (1960).
88. See t ext accompanying note 33 supra.
89. Th e chairman of th e Commission was Arnold Elkind of th e New

York City Bar, a prominent personal injury lawyer. 
90. NATIONAL COMM'N ON PRODUCT SAFETY, FINAL REPORT 74 (1970).
91. See Franklin, When Worlds Collide: Liability Theories and Dis­

claimers in Defective-Product Cases, 18 STAN. L. REv. 974 (1966). As 
to th e mixtur e of tort and contract in the origins of health care provid er 
liability, see 1 D. LoUISELI. & H. Wn..LIAMS, MEDICAL MALPRACTICE § 8.03, 
at 194-200 (1973). 

92. Wint erbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 (Ex.
1842). 

93. MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050
(1916). 
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absence of contributory negligence) ;94 then, in order to ensure 
still readier payment, tort (specifically, the doctrine of strict lia­
bility) was used to get around the inadequacies of contract (spe­
cifically, such requirements as privity and notice un?er the doc­
trine of warranty) ;9� so now, in turn, to ensure readier payment 
still, contract (specifically, elective no-fault liability as a war­
ranty) should be used to get around the inadequacies of tort (s�e­
cifically, such requirements as proof of defect under the doctrine 
of strict liability) .86 

Bear in mind that the proposal for elective no-fault insurance 
follows closely the provisions of the Uniform Motor Vehicle Acci­
dent Reparations Act (UMV ARA), the no-fault auto law drafted 
at the behest of and endorsed by the Commissioners on Uniform 
State Laws.97 Elective no-fault allows those liable in tort for 
personal injuries to substitute \o the maximum extent _possib�e
no-fault benefits for out-of-pocket losses.08 Concerill.Ilg this 
trade-off, consider the following remarks of Professor Robert E. 
Keeton: 

(1) Under the existing [auto tort] system, the package is
$25,000 per person/$50,000 per accident liability_ insurance cov­
erage, with the assurance (by �ured �otonst cove:age) of
the collectibility of one's valid clauns agamst other drive�s up 
to at least that same amount. This package . .. [pro_vides]
each person with the right to recove: for b<;>th e<;onoDllc loss 
and [pain and suffering] when there _is a v�d clann based �n
negligence, but no right to recover either kind of damages 111 
other cases. . . . 

(2) The other package is UMV ARA, !fith �arante�d life­
time coverage, no overall limit and relatively liberal mternal 

94. See W. PROSSER, LAw OF TORTS § 97 ( 4th ed. 1971).
95. See id. § 98.

f D t 96. See O'Connell, No-Fault Liability by Contract or oc ors, 

Manufacturers, Retailers and Others, 1975 !Ns. L.J. 531, 541. 
97. NA'l'IONAL CoNF. OF CoMM'RS ON UNIFORM STATE LAws, UNIFORM

MOTOR VEHICLE ACCIDENT REPARATIONS ACT (Nov. 1, 1972 ed
_.
). . 

98. See note 76 rupra. Even if contracts are. used without enablin_g
legislation, the provisions of the no-fault draft _b� should be _t�e basis 
on which insurers draft elective no-fault provisions. _ In addition, a_p­
proval of elective no-fault insurance contracts by an insurance commis­
sioner might well be viewed as necessary under the law of some states.
R. KEETON, INStJRANCE LAW-BASIC TEXT 71-72, 543�45, 550-53 _(1971). A
regulator might well use the terms of the dr� bill a� � basis for pre­
scribing, proscribing, or permitting specific policy provis1?ns. Note that 
approval of elective no-fault insurance. co�tracts by an msuranc_e com­
missioner would probably enhance the like�ood �f. a �ontract be�g up­
held by the courts, in that approval by a public official is argu�bly mco�­
sistent with unconscionability. For more on safeguards aga111St unfair 
contracts being imposed on the public, see J. O'CONNELL, supra note 17,
at 155-56. 
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limits ($200 per week for wage loss and a semi-private rather 
than a private room when hospitalization is needed). Subject 
to these internal limits, this package provides total coverage for 
economic losses sustained in automobile accidents regardless of 
negligence, but no chance of recovering general damages for 
noneconomic detriment (such as pain and suffering) unless the 
injury is severe. 

Which package would you choose?OO 
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To further illustrate the huge amounts now being misspent 
under traditional tort liability that could be shifted to prompt 
payment of out-of-pocket losses under no-fault insurance, con­
sider the following figures from Michigan: Coverage under 
Michigan's no-fault auto laws pay unlimited medical expenses, 
plus $36,000 of wage losses, and residual tort liability (be­
yond the tort exemption under the no-fault law) of $20,000, all 
for a cost no greater-and substantially less for those willing to 
forego payment if already paid from Blue Cross or employer­
financed sick leave, for example-than the costs of only $20,000 
under traditional tort liability coverage. 

As suggested earlier, because of the difficulty of identifying 
all insured events we cannot mandate the no-fault bargain across 
the board to all medical or product injuries. 100 But since the 
advantages of no-fault protection are so dramatic compared to 
liability based on fault or defect, why not allow anyone poten­
tially liable in tort to put the advantages of no-fault to work? 
Recently, the prestigious Special Advisory Panel on Medical Mal­
practice, appointed by Governor Carey of New York and chaired 
by President William McGill of Columbia University, stated as 
its first of 17 recommendations: 

Inasmuch as the present tort law/liability insurance system 
for medical malpractice will eventually break down and costs 
have and will continue to rise to unacceptable levels, fundamen­
tal reform of the present tort law /liability insurance system 
should be undertaken. ... [T]he overriding concern should be 
to create a system of compensation for adverse medical outcomes 
resulting from medical treatment, whether or not caused by neg­
ligence.101 

99. R. Keeton, Compensation Systems and Utah's No-Fault Statute,
1973 UTAH L. REv. 383, 399. For further similarly persuasive arguments
based on comparisons between tort liability insurance protection and that 
afforded under a federal no-fault standards bill currently before Con­
gress, see Hearings on H. Con. Res. 116 Before the Subcomm. on Com­
merce and Finance of the House Comm. on Intersta.te and Foreign Com­
merce, 93d Cong., 2d Sess., ser. 114, pt. 1, 402-19 (1975) (testimony of 
Robert Keeton) [hereinafter cited as Hearings].

100. See text accompanying note 55 supra.
101. STATE OF NEW YORK, SPECIAL ADVISORY PANEL ON MEDICAL MAL­

PRACTICE, REPORT 4, 57-63 (1976); N.Y. Times, Jan. 7, 1976, at 11, col. 1. 



MINNESOTA LAW REVIEW [Vol. 60:501 

?port did not advert specifically to no-fault, but ac­

� ew York Times: 

Supporters of the Panel recommendation have shied away

from the no -fault label because they feel it will frighten off the 

insurance companies and lawyers who fought no-fault automo-

bile insurance .. .. 102 

There are at least two responses, however, to any attempt to

shy away from the label "no-fault." First, if that te�m accurately 

describes the plan, there is little, if any, hope that this w�ll-known

term can be avoided. The press and the public will in�v�tab_ly call

the proposed reform by such a widely known label, if it fi�- It

is not without significance that the proponents of no-:fault msur­

ance did not invent the term; it was apparently co�ed by the

press as a convenient term that would �t into _headlines. Once

introduced by the press, it took on a life of its own for �0

1
�� 

the press and the public, and no \erm could have supplanted it. 

Second, if one is urging reform, perhaps the greatest advantage

102 See N.Y. Times, Feb. 22, 1976, at 38, col. 3. The Ti��s also 

report�d that an additional fear of the no-fa':11t label was t��t /�o)�e 

will feel that doctors guilty of negligence will not be _pena ize · 

As to this objection, see notes 145-59 infra an_d accompanying te_xt. 
f the

103 Perhaps the following exchange illustrates something 0 

pro bl�. A letter from a very thoughtful and eminent. law professor� 

long interested in automobile insurance reform, was received by propo 

nents of no-fault automobile insurance in October of 1970: 

Dear . • • : di 
· 

of the ad-
Along with the continuing new�paper scuss 1on 

vances and distortions of no-fault msurance, I sa� a
1 

bum�e� 
sticker the other day! It said "No fault no .P�Y- sunnis 

that is a production of the Trial Lawyers Assoc1atlo!1. 

Anyway it led me to reflect that "no-fault" is not a very 

positive kind of slogan. and that it may a�so h�ve been ��ptThid 

and diluted. How about "self-protecho_n insurance • . s

phrase has obvious connotations of self-reliance and security. It 

can also easily be put in an active voice: "Insure to protect 

yourself." . h t ill 
I hereby give you . . . a free license to do w a you w 

with this idea. 
I n answer: 

Dear . • • : th e for 
Concerning your provocative note . . . on ano er nam 

reform than "no-fault" insurance, I have found that one does 

not control these things at all . . . . 
Rather for reasons that are not at all clear, newspaper pe�-

ple and then the public latch on to a given name !ln
d
d �n�h!5 

s tuck with it. The most important thing to my mm 8: . is 

point is that reform is identified by a catch phrase t?at millio�

of eople recognize . As you can probably app!ec1atE:, that is 

an �estimably important step. Once Y<?u've achieved 1t, almos t 

no matter how disadvantageous you think the term to be, one 

is ill-advised to try to change the terminology because (a) you

give away the big advantage of identificatio!1 and (_b) th
h

e 

chances are overwhelming you won't succeed m changing t e 

name adopted anyway. . 
All I am trying to say is that if this were a rational l?rocess,

T ..,.;.,ht n ,.Jon wit you in trying to steer the temunology 
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one can have, next to a valid idea, is widespread recognition of 
the substance of the proffered idea. In the commercial world, 
enterprises would gladly spend millions-perhaps hundreds of 
millions-to gain the kind of instant recognition that the term 
"no-fault" now excites in the United States, and indeed all over 
the world. To try to avoid its use for an idea of which it is 
descriptive seems both naive and wasteful.) Elective no-fault 
may be a controversial and somewhat complicated reform, but 
unconstitutional and unconscionable it is not. 

IV. TORT COSTS AS THE BASE LINE FOR REFORM

One objection to elective no-fault insurance is that it uses 
the costs of the present tort system as a base line. In other 
words, it i., �e cost of the present system that sets the param­
eters for the operation of no-fault insurance in that it is expected 
that providers of goods and services will check their tort liability 
costs against the possible costs of no-fault insurance. Based on 
that comparison, they will decide whether it is "profitable" for 
them to elect no-fault insurance. In the words of Professor 
Havighurst: 

[E]lective no-fault, having its base line in the existing system 
and being designed by providers primarily for their own benefit 
would be viable only to the extent that physicians perceive � 
benefit to themselves, in terms of cost and avoidance of unpleas­
antness, in establishing compensable categories.10• 

Professors Walter Blum and the late Harry Kalven of the Univer­
sity of Chicago Law School have more extensively criticized this 
common-law base line as a limitation of no-fault plans: 

The upshot of a [no -fault] plan is to effect a shift from 
a redress perspective to an insurance perspective. As a re­
sult, one is liberated from being controlled by . . . common law 
[damages] ... , and even from being much guided by them.

... Are the [new] award levels to be set on the assump­
tion that there is a more or less :fixed aggregate pool to be 
distributed as unconditional [no-fault] reparations to the vic­
tims, or on the assumption that the size of the pool is not a 
given, but is to be determined by notions of what the award 
levels ought to be? It is our impressio n  that in almost all dis­
cussions [of no-fault] it is implicit that there is a more or less 
determined limit to the pool, and that this sense of limit is 

�w.ard the kind of advantageous terminology you suggest. But 
1t am't. 

Cordially, 
Jeffrey O'Connell 

As a further illustration, the name Professor Keeton and I applied to our 
original plan, "Basic Protection," was rarely used by others. 

104. Remarks of Clark Havighurst, Conference supra note 19 in
Havighurst, supra note 58, 1975 DUKE L.J. at 1256. • 
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perhaps the controlling factor in determining the award struc-
ture. 

A h. fOne does not have to look far for an explanation. c ie 
point of rhetoric in the advocacy of plans has bee� that 

t 
th��will offer a better product, dollar for dollar,. t?an t e_ mo ons 

is now buying; in brief, under a plan, a moton_st s _total msurance 
premiums will not increase, but will in all likelihood _ de�rease. 
It follows that the maximum size of the pool to be d�stri�ute1in unconditional [no-fault) awards has to be set by t e s!ze 0 

the "pool" that is generated under the common law tort-i�uriance system. Whatever the need to acknowledge 
t:��o 

un:rimperatives an anomaly lurks here. The award Pt h . . ele a plan is b�ing largely determined by a factor w c is 11; 
th; vant to the aspirations of a plan. �e agg�eg�te �oun ·a11y common law "collects" for distribution to victims is cruet . affected by the fact that the law is not intended to tay tl

b 
�!r

tims but only those who qualify under common . aw ia i 1 .Y 
rule�. A principle point of 4:very p!an in mandating uncon�=tional [no-fault) reparations lS to reJect those common law en 
teria of eligibility for compe_ns�ion. _Y�t in effect the �tc:1Jfis to permit these rejected cntena to limit bow much

f 
ti{ I?-

f do for victims. This almost automatic acceptance o e Jize ? 
the common law "pool" as a limitation may be a key 

1 
ue 

h 
m

explaining why the discussion ... under [n�-�ault] P ans :�been so little concerned with theorY- Once it 1s ass�ed; th 
the size of the pool is already determined, many genwne issues
. . . are readily short-circuited. 

·.:: Throughout [this Article] _we _ have recognized that !he 
auto [no-fault] plan is a new institution� concept. Something 
new has been brought in to replace somet�II?-g old. At the

[�
e&rJ

of everY plan is the replacement of condition�. redress . ase 
on fault] keyed to corrective justice, by unconditional [no-fault] 
re arations keyed to insurance. One might have thought that 
a �hange so conceived would have been able to break sha_rply 
with the common law and its legacy of traditions,. expec�ations, 
and concepts. The most interesting imJ?ression w1th

f�rch w�are left is that the common law, even m the case o . e m�s 

ambitious pl.ans still makes its presence felt. Once agam, Mait­
land's aphoris� is corroborated: auto [no-fault] plans, too, 
might be said to be ruled from the grave. 

. . . . The most obvious instance, made explicit m the public 
rhet�ri�, is tying the cost of the new arr9:ngement to �e cost 
of the old. Almost universally the base line for assessmg t�e 
cost of a plan to the motorist is provided by the cost to him 
of the common law tort-insurance �ys_tel!1. �s� of the com�o_n 
law as a baseline is exemplified agam m Justifyml; • · · the �1t
tations on reparations. This time the reference IS not to w a 
the common law costs, but to what the common law �ords. a� 
redress. The justification may be seen in terms of a barga� 
in which old common law rights are �a�e!1 f?r new _ uncon;:;dtional [no-fault) reparation rights-a Justification which wo 

be without foundation in the absence of any common law 
rights.lo� 

105 Blum & Kalven Ceilings, Costs, and Compulsion in Au�o Com­
pensation Legisl.ation, 1973 UTAB L. REv. 341, 346-47, 376. While these 
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Of course the point is well taken; even more than with autoplans, elective no-fault insurance plans for medical malpracticeand products liability use the present tort liability cost as a baseline-but not necessarily for every compensable event. It mightwell be that providers of goods and services would, on occasionat least, decide to include no-fault benefits that would increasecosts, on the ground that they and their customers/patients are better off with such expeditious compensation. A doctor mightdecide, for example, that automatic payment for additional costsattributable to complications arising from a thyroid operationmerit at least offering the patient a higher cost option for insur­ance.106 A manufacturer might similarly consider that auto­matic payment of benefits for amputation resulting from theuse of his power tool justifies a higher price.107 Admittedly,given strong beliefs that present liability insurance costs are toohigh, this may not happen too often. On the other hand, feelingsthat costs are too high under present common-law tort liabilitymay well stem from the sense of how little anyone but lawyersbenefits from those high costs; when a better insurance optionis available providers of goods and services may well sense theircustomers/patients will be willing to pay more for better insur­ance protection. 
Nevertheless, this question of tort liability costs as the baseline for no-fault insurance is worthy of examination. There weremany no-fault auto plans proposed between 1932 and 1965, butnone really focused on what would be the costs vis-a-vis the tortsystem.108 Not surprisingly, it was only with the detailed struc­turing of auto no-fault in such a way that actuarial opinionscould offer reassurance that costs would not rise and indeedwould probably decline that the no-fault idea took hold.169 With­out offering assurances as to cost, a reformer was in the positionof going to a legislature and saying, "I can improve auto insur-

remarks were addressed to auto no-fault plans, they apply equally toelective no-fault for other forms of accidents. 106. Whether the higher price would be mentioned to-and bar­gained over with-the patient would probably, in practice, turn onwhether the particular doctor now mentions--and bargains over-differ­ences in expense for various modes of treatment. Doctors often don'tdo that-but dentists do. 
107. On the reluctance of merchants· to publicize potential injuries!Tom the use of their products, however, see J. O'CONNELL, supra note17, at 100. 
108. Cf. O'Connell, Industry and the Academic Researcher, 53 low A L. REv. 1269, 1277-79 (1968). 
109. E.g., Harwayne, Insurance Costs of Basic Protection Plan in Michigan, 1967 U. ILL. L.F. 479, 486-87, in CRISIS IN CAR INSURANCE 119, 126-27 (R. Keeton, J. O'Connell, & J. McCord eds. 1968). 
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ance, but it will cost more," 1:,;�,1 It was th'e offering of be tt:r
might have been "Who cou � or lower price tha t caugh t t. einsurance protection at the sa� auto insurance everywh�re __ is, 
public eye. Remember tha as is, in effec t, produc t li�bility 
in effec t, a compulsory_ pu:chase- Thus changes in the �ur-
and medical malpractice insurance. as very offensive since 

ance system that increase cos�e 

ar;:i: of their desires. Thus, 
all are req�red to pay more �e base line for reform does not
in turn, usmg presen t costs as 
seem so illogical. ke essentially two . e seems to evo . d Elective no-fault msuranc dable) fears: firs t, msur� s
main (inconsis tent, but under_stan h way that compensation
will elect compensable event- ,n su: Ila and unfairly reduced,. ts ·n be drastica y . no-to customers/pa tien_ �

1 . • d the costs of paying on �. compared to tort litigation ,  se�on ' d compared to tort litiga-. dr tically mcrease , fault basis will be as 
tion.

SA.TION
? 

U AJR REDUCTION IN COMPEN A. AN NF t· Professor Keetond d compensa 10n, t As to the fear of re uce ly increased pay-ou s. d t the enormous and others have pomte o mpared to the tort sys-
sl.ble under no-fault insurance coh analyzed it this waypos d Kalven ave tern uo Professors Blum an · t lans: . With reference to no-fault au o p  

l m· gs in administering 
h t th interna sav · t ad­It is often argued t a e 

t· ns as measured agams 
uf . . ( f ult) repara 10 , . hould be s -

unc�nd1t�onal n_o� a 
l [fault/defect) reparation�,� 

ineligible 
�!ustenng con::��! additional cover�ge 

f
of ��:

s

to pay-out
f1c1ent to pay 

Jaw The ratio o sa 
be possi­

for recovery at comm:�f rep�ations goes up._ . It m
�e point at

declines as the amoun 
· al point for a ceiling-

overage
ble to locate a sort of

�
p

��just meet the pay-out 
�

n 
t �his line 

which the. i?te

al
rna>: �= lt is not clear, however�:ti�nale for a

of the add1bon vic � [explicitly) used as a 
of thinking has ever n n i 
[no-fault auto) ... plan. 1· of thinking under-. cisely the me ds dBut, of course, that is P:

e . . -tha t providers of g,oo 3:11 
·rding elec tive no-fault hab1li� d the optimal poin t 'a t which 

:rvices will be encouraged to fin a -ou t on coverage of the 
the in ternal savings jus tC�e

t

� t th
ofe �;c tive no-fault, however, . . uu2 n 1cs ds will not nee-additional victims. "bility that insure . 

ted to the distinc t poss1 have pom 
110. See note 143 infra. 

ote 105 at 354 n.20. 
111. Blum & Kalven, supra n 

112. Id. 
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essarily be encouraged to find that particular optimal point .Ra ther, insureds will be induced to carefully pick as compensable events those accidents likely to have already resulted in tor t ver­dicts or settlements, thereby elimina ting collateral paymen t andpayment for pain and suffering while no t  greatly, if at all, in­creasing the pay-out to previously ineligible victims. In otherwords, they will be inclined to find an optimal poin t tha t elim­inates tort pay-outs but fails to increase nontort pay-outs. That costs may be cut too much a t the price of eliminat­ing valid tort claims raises a variant of what Professor RobertKeeton has spoken of in another contex t as the cost/equity di­lemma.113 We cut costs at the price of doing equity. Bu t keepin mind that the equity that is sacrificed is the "equi ty" of the tort system, which, in the aggregate, provides precious little 

equity. Nevertheless, Dean Richard Roddis of the University ofWashington Law School has expressed the fear of a skewed cost/
equi ty bargain as follows:

Uncontrolled experimentation by elective no-fault could be 
most unfortunate from a consumer standpoint. The providers 
will make a series of calculated economic choices about what 
to cover and their choices may not be the ones that I, as a health 
care consumer, would like to have made. At the least, I suggest 
that any elective no-fault system should subject the scope and 
terms of provider elections to external public control calculated 
to achieve reasonable uniformity, avoid confusion and conflicts 
among the elections of different providers in a particular treat­
ment situation, and prevent unreasonable limitations in the elec­
tions.1 H 

Dean Roddis, then, would seem more comfortable if the legisla­ture or insurance commissioner (presumably upon legislative del­
egation) defined compensable events under the no-fault systemso that an optimal poin t more favorable to customers/patientswould be ensured. 

The question can be starkly posed: Given the admi ttedlydifficult job of defining compensable events (which drives us to 

elective no-fault in the firs t place), whom do you trust more to do the job? A legislature and/or government agency on the onehand or providers of goods and services on the other? One canmake a strong case for star ting with the providers of goods andservices since they are in a better position to decide wha t is bes t for them and their customers/patients than are the wises t gov-
113. R. KEEToN, VENTURING To Do JvsncE: REFORMING PRIVATE 

LAw 136-39 (1969). 
114. Roddis, Cou.ld No-Fault Malpractice Insurance Work?, MED. WORLD NEWS, Oct. 6, 1975, at 102, 103. 
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ernment officials. Granted that there will be some overreaching,
we will, on the whole, get a more flexible working arrangement
through decentralization by letting the market for goods and 

services determine the optimal level of compensation for injuries
from goods and services.115 

Admittedly there is already a great deal of distrust of the
manner in which, for example, health care providers decide on
appropriate treatment. This deep distrust has indeed led to the 

establishment of so-called Professional Standards Review Organ­
izations (PSROs), ordained by congressional enactroent.116 

Under the statute, regional review boards are being established,
each "charged with defining acceptable norms of medical aid 

and insuring that individual physicians and hospitals meet 
specified standards of performance."117 Each PS'R.0 develops 

guidelines for a given illness/injury, or health condition, spec­
ifying, for instance, when hospitalization is necessary and the 

appropriate length of stay required in the course of proper 

care.118 On the other hand, PSROs are the subject of bitter 

criticism by the medical profession on the ground that such mas­
sive bureaucratic intervention (once again, it will be noted, sup­
posedly to correct the market between health care providers and 

their patients) 119 will not end up benefiting patients.120 Pro­
fessor Calabresi has recently commented that never before have 

115. We reach here application of a principle of inten�e con!em�o­

rary controversy. President }Cingman Brewster of Yale, m delivering

the annual Churchill Lecture to the English Speaking Union of the Com­

monwealth on Thanksgiving Day, 1975, in London, said : 

(Tlhe general attitude which should inform our attack (on the 

proolem of preservin$ "the rights of Englishmen," namely the

rights of free people] ... should (firstl exhaust ways of en­

couraging private decisions in the public interest before re-

sorting to government allocations or reg',llations. 

Brewster, The Rights of Englishmen, Wall St. J., Nov. 28, 1975, at 6, cols.

3-{i. 
Similarly, United States Ambassador to the United Nations Dani�

Patrick Moynihan in a speech at about the same time. stated: "What 1s

going on is a syst�roatic effort to create an international society in which

government is the one and only legitimate inStitution." Moynihan, A 

Diplomat's Rhetoric, HARPER'S, Jan. 1976, at 40, 41. See notes 166-75 inf'ra

and accompanying text. 
116. Act of Oct. 30, 1972, Pub. L. No. 92-603, tit. 2, § 249F (b), 86

Stat. 1429 (codified at 42 u.s.c. § 1320c (Supp. rv, 1974). 

117. Winsten, Imposing Controls on Doct01's, Wall St. J., Dec. 6, 1973,

at 14, cols. 3-6. 
118. For a good survey of PSROs, see A. GosFIELD, PSRO's: THE

LAW AND '1'B.E HEALTH CONSUMER (1975). 

119. See text accompanying note 81 supTa. 

120. See A. GOSFIELD, supTa note 118, at 2 n.9; Winsten, supTa note

117. 

1976] ELECTIVE NO-FAULT 543
such extensive result-oriented safet PSROs ended up working "W dy regulations of conduct as 

codes."121 In the case of PSROe enl u�," he said, "with building
-as with selecting compensab� se ectmg appropriate treatment
awry-it is by no means clear th\ events when treatment goes 

necessarily to step between th d a ta gover�mental official ought
e oc or and his patient i22 

Of course, the choice is not sim 1 ket or governmental determ;,., t

· p y a stark one between mar-........ ,a ions of comp bl guably, an insurance comm· . ' 
ensa e events. Ar-1ss1oner s appro al will before elective no-fault in . . v be required 

d d I h surance policies are m k t d 12s 

_ee ' ave also suggested that adviso . . 
ar . e e . In­

s10nal and business persons should b ry c�mm1ttees of profes­
surance commissioner in approvin e �stablished to assist an in­
fa�t policies.12' Moreover elect/ given types of elective no­
subJ ect not only to adm;n;str' t· ve �o-fault contracts will be 

. u.u,..... a 1ve scrutmy b · s10ners but to judicial scrutin b y msurance cornmis-
trine of unconscionability to icienii;ourts_ as they apply the doc­
reaching by providers of goods d 

p�tlcular instances of over-an services.125 
121. Remarks of Guido Calabresi C 

�ot�s 137-41 infra and accompanying' t�rerence, supra note 19. See

mc1d�n�y, of the corruption now thriv· 
.. For a detailed description,

of building codes and other safety re ff 
m New York City as a result

1972, at 1, cols. 1-3; id., June 27, 1972 afi 
a wns, see N.Y. Times, June 26, 

122. A clear example of wh 
' ' cols. 6-7. 

regulatio� r�ther than physician 

e

�sc"::ti 
hav':! resorted to governmental 

the prescription of new drugs Und th
on, m health care matters is in

y.s.C. § 1 et seq. (1970), no d�ug CS:
r

be 
e Pur� Food and Drug Act, 21 

(�as been tested and approved by th ir�cnbed by a physician until 

. _A). Id. § 355. With PSROs we :e 
�o and Drug Administration 

similar governmentally imposed donstrain' 
m effect, _  J?OVing to arguably 

there seems to be strong evidence th t 
ts on physician discretion. But 

�g p_rescriptions have cost more in 
a

d 

such governmental restraints on 

:ded m bene�ts to the public. Stud
�

e
:�ses effects than they have pro­

. am Wardell mdicate that, on balan 
Y am Peltzman and Dr. Wil­

ing beneficial drugs off (or delayin

ce,
t:

e have suffered more in keep-

�
�

v� benefited in banning unsafe d':ugs 
em 

I �
om) the market than we 

i _ is not at all clear that present re I 
. . n eed, for all the restraint 

nude from being marketed." V. Fuc;; ahons would prevent a thalido-

NOMICS AND SoCIAL CHOICE 115-19 (1974
' Wi:i? SHALL LivE? HEALTH, Eco­

of Consumer Protection Legislation · 
) (citmg Peltzman, An Evaluation 

J. Pot. _EcoN. 1049 (1973) and Ward�ll 
The 1962 _Drug Amendments, 81 

D�gs in the United States and Great 1n���u._ctwn of New TheTapeutic 

parz.son, 14 CLIN. PBARM. & THERAP 773 (l9m
. An International Com-

123. See note 98 sunra 
· . 73)) • 

124 
,,. . 

H . · J. O'CONNELL, supra note 17 t 1 
aV1�hurst's criteria might be used 'S

a 55
t
. Indeed, most of Professor 

panymg text 
· ee no es 58-59 supra and a 

12 ·. 

ccom-

. 5· It will be essential for courts . 
gain as of a time before injury-and 

t�
t
we1g� the fairness of the bar-

as a group. J. O'CONNELL, supra note 1;: �t :rr:�: 
to consumers/patients
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An additional fear related to overreaching by health care 
providers, in particular, is the fear (reflected in Professor Havig­
burst's fifth criterion-''Would an incentive to minimize the oc­
currence of this complication [as a compensable event] bias the 

choice of treatment in unfortunate ways?") 120 that doctors 
might skew the treatment offered to lessen the likelihood of in­
surance payment being required. If, for example, no-fault bene­
fits seem particularly likely to be paid to a given patient follow­
ing a certain procedure, a different procedure might therefore 

be employed. 
Here, too, however, participation of the insurance commis­

sioner127 in applying a criterion such as that developed by Pro­
fessor Havighurst would aid in avoiding allowance of manipu­
lable compensable events that would entail such skewed treat­
ment. Furthermore, skewed treatment itself might be the sub­
ject of a malpractice suit Finally, query the degree to which 
we need be uniquely worried that doctors are going to improperly 
skew their treatment for the purposes of insurance any more
than they will skew treatment for other improper purposes.128
In the case, then, of improper treatment to increase fees or to 

lessen insurance pay-out, there is cause for some fear of unethical 
behavior, but structuring bureaucratic remedies to prevent such 
behavior ought not to be lightly undertaken. 

What operates here is the traditional tripartite spectrum for 
controlling improper behavior: Conscience/Market/Fiat. As 
economist James Buchanan has so succinctly put it: "The market
economy's socio-political function is that of minimizing the neces­
sity of resorting to internal ethical constraints on human be­
havior and/or external legal-governmental-political restric­
tions."129 To continue our focus on the health care provider, 

126. Remarks of Clark Havighurst, Conference, suprn note 19, at n.71,
in Havighurst, note 58, 1975 DUKE LJ., at 1256. 

127. See notes 123-24 .tupra and accompanying text.
128. Recently, for example, a prominent physician urged that sur­

geons be receiving salaries rather than charging fees that might tempt 
them to perform unnecessary operations. Dr. George Crile, Jr., emeritus
consultant in surgery of the Cleveland Clinic, stated, "A surgeon deciding 
whether or not a patient should be operated on is acting as a judge. 
When he knows be will be paid $500 i! be operates and nothing i! he 
doesn't, the surgeon is faced with a conflict of interest." Chicago Sun­
Times, Dec. 14, 1975, at 98, cols. 1-5. But what, for example, will be 
the effect of reimbursement only by salary on the availability of neces­
sary surgery? 

129. Buchanan, Good Economics-Bad Law, 60 VA. L. Rrv. 483, 486 
(1975). 

That the parties should be allowed to vary by contract the manner ·· --'-:�l. +ho 111w would otherwise impo.,e loss is pivotal to the seminal
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need be overbalanced by further tight, restrictive governmental 
controls either prescribing or proscribing norms for (1) treat­
ment or (2) payment for injury arising from treatment. 

In significant measure, then, rejection of elective no-fault in­
surance or a corresponding insistence that compensable events 
initially be defined by a legislature or insurance commis­
sioner might replicate the fallacy of the courts if they were to 
strike down any and all elective no-fault contracts as contracts 
of adhesion or, if authorized by statute, as unconstitutional. 183 

In both cases, resort would be had to governmental fiat rather 
than the market to define compensable events. In each instance, 
a governmental agency (the courts or the legislature or an insur­
ance commissioner) would be insisting that the line protecting 
the consumer/patient be drawn at a certain place-and, more spe­
cifically, at a point other than wpere providers of goods and serv­
ices (who, in the aggregate, have to think about pleasing the con­
sumer/patient) might have drawn it. All I'm suggesting is that 
-at least to start with-it might be best to rely primarily on
providers of goods and services to draw that line at an appropri­
ate place (with some relatively loose-and tolerant-supervision
from courts and insurance commissioners), even though they will
make some mistakes (and probably in their own favor). In the
words of economist Harold Demsetz, speaking at a conference on
the economics of products liability:

We would like to go on the premise that freedom o:f action is 
something that is good. We would like to have it produced, but 
it is not producible without costs. One of the costs of producing 
freedom is that people are going to make mistakes in using their 
freedom. Even from their own viewpoint they are going to 
make mistakes. 

... It is not [, however,) a question of no mistakes versus 
some mistakes[;] it is a question of having mistakes of one kind 
versus mistakes ot another kind. Obviously, no one has perfect 
knowledge.184 Somehow you must decide when you are going 
to stop trying to rectify the mistakes that arise from people's 
exercise of :freedom. And maybe the line is not drawn in the 
right place. Maybe you want to shove it one way or another, 
but merely citing the fact that some people [make] ... mistakes 

133. See notes 81-100 supra and accompanying text. 
134. Economist George Stigler has observed: "We [talk) ... about 

how the market acquires information and how people react to it, but 
on the other hand, [one cannot) ... presume that the legislature gets 
:free, accurate, and immediate information on new developments and that 
it has an efiicient bureaucracy to en!orce its policies." Remarks of 
George Stigler, AAS-AEA Conference on Products Liability, in Manne, 
Edited Transcript of AAS-AEA Conference on Products Liability, 38 U. 
Cm. L. REv. 117, 134 (1970). 
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that ... hurt third parties is not in itself a convincing argument 
to me that we ought to draw the line someplace else.1a5 

547 

In thus relying on the marketplace, one echoes the senti­
ments �f many economists-and others-who question ever more 
regulation of th� marketplace. At the same products liability 
conference, Melvm Reder, a Stanford University economist, ar­
gued as follows: 

Part of what the economists have been saying is in fact what the stu�en� have �n saying. No "in loco parentis." What we are sa�mg tS that, given the way people get information, they are going to do as good a job, as far as they are concerned as so�e other person or age�cy can do for them. However poor this �a)'. � the a�t�rnat�ve to having individuals make their own m'!-ividual d�c1S1ons is to have them made by some other 
!°echall!-5m, an�, m general, what we [economists] are saying 

f
lS �at

13
� practice most people will indicate that ... this is in­enor. v 

. 
As to mis�akes stemming from governmental fiat, especially

m th? area_of msurance, �ean S�encer Km:1ball of the University
of :W1Sconsm, the co�ntry s le�,din� authority on insurance regu­
lation, has charactenzed the typical American insurance code 
[of laws as] a rubbish heap without parallel in the law-making 
of modern man. "lll7 And Professor Robert Keeton has been 
quick to point out that insurance terms dictated by public fiat 
are by no means necessarily framed in the public interest: 

. _To �Y that a policy form is prescribed by statute or by ad­
n:uru�trabve :egulati�n is not to say that the initiative for modi­
f1ca�1�n .. : . � ... with the legislature or administrator. In fact 
the mihative tS more often elsewhere. 

_[W]ith respect to forms prescribed by administrative reg­
ulation (for example]. it appears that proposals for change 
mor� often come from msurers than from any other source in­
cluding the office of the administrator .... [T]he admi�tra­
tor geb �ost of his in!ormation about new needs through insur­
ers, and m most instances his action on proposed forms is based 
to a large extent on information presented by them in support 
of proposed changes.1as 

. A good example of the public interest in insurance matters
being perverted by governmental fiat lies in legislative and ad­
ministrative prohibitions across the country against the writing 
of group auto insurance-insurance that normally would be pro­
vided_ autom�tic�y as a part of one's employment, with the
premiums paid m whole or in part by the employer. Despite 
the fact that the greatest percentage of health insurance in the 
United States is sold under such group policies-with similarly 

135. Remarks of Harold Demsetz, id. at 138-39.
136. Id. at 138. 
1_37. Kimb� Introduction: Unfinished Business in Insurance Reg­

ulat1on, SympoS1um on Insurance Regulation, 1969 Wrs L. REv 1019 
138. R. KEETON, INSURANCE LAW-BASIC 'I'ExT 71 (197i).

. . 
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But this, of course, is precisely the virtue of the elective fea­
ture of no-fault insurance. As Forbes magazine has reported, 
"[Elective no-fault] . . .  can be applied where it works and ig­
nored where it doesn't. An accurate check on costs and benefits 
can be kept at each step of the way."1H Indeed, since by defini­
tion there is no compulsion to offer such coverage, it lends itself 
perfectly to the so-called "stop loss" device under which, once 

insurers have committed a given amount of loss reserves to no­
fault payment, they need not offer any further no-fault contracts. 
That way insurers and insureds need not fear the uncertainties 
normally accompanying novel and untried coverages, especially 
those mandated by statute or regulation. 

V. THE EFFECT OF ELECTIVE NO-FAULT
ON DETERRENCE 

While recognizing that the present system of tort liability 
ill serves deterrence of unsafe medicine, for example, many will 
nonetheless insist that any substitute system must clearly lead 
to deterrence. Here, too, is an issue of real bite. Since several 
observers have already expressed fears that unless a no-fault 
compensation system as applied to medical injuries can be seen 
as a quality control device, it will either not get off the ground 
or fail to function properly, the following analysis will focus on 
medical malpractice. But most of the points are applicable to 
products liability as well. Those who fear the effect of no-fault 
insurance on deterrence have no illusions that the present tort 
system is effective in encouraging quality control. Nevertheless, 
they fear that if other quality-assurance incentives are not sub­
stituted for the loss of the in terrOTem feature of malpractice law, 
elimination or significant weakening of the common-law fault 
system may prove difficult despite the clear benefits to be de­
rived. Such fears are often expressed at conferences and hear­
ings on medical malpractice when a switch from fault to no-fault 
insurance is proposed. Professor Havighurst's original proposal 
for Medical Adversity No-Fault Medical Maloccurrence Insur­
ance (written with Lawrence Tancredi) had as its primary em­
phasis forcing the compensation scheme to function as an in­
centive to encourage quality control. His subsequent approach, 
reflected in his conference remarks, is significantly less theoreti­
cal and more practically oriented, but is still focused on qual­
ity control.145 And, in the words of Dr. John Ball of the Depart­
ment of Health, Education, and Welfare: 

144. Suet Sue!, FORBES, Sept. 1, 1975, at 63, 64.
145. See notes 57-60 supra and accompanying text.
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Nor should the allegedly large amount of incompetent medi­cine being practiced by incompetent doctors149 be seen as an argument against no-fault insurance.150 After all, it has never been the case that only safer employers have been allowed cover­age under no-fault workers' compensation. Indeed, the less safe is a provider of goods or services or jobs, the more the need to guarantee payment for injuries stemming from his actions. Also, the less skillful or prudent is a provider of goods or services or jobs, the less we probably need fear his ability to control or manipulate his accident risks so as to unfairly arrange lesser pay­ment under his insurance.151 

On the other hand, notwithstanding the optimism expressed by Harper and James, confidence that no-fault insurance will not lessen deterrence is probably about as far as we can go-at least for the present. Blum and Kalven suggest: Economists have urged that the chief function of [an insur­ance payment] ... system is to provide incentives that will serve to alter behavior so as to optimize accident costs in the society. . . . The argument over the degree to which the deter­rence objective offers criteria for designing [insurance-pay­ment] ... systems has not been resolved. . . . [W] e are dis­posed to hazard the guess that deterrence strategies cannot, for both practical and political reasons, be executed through highly differentiated insurance [mechanisms) ... .  1112 

its elimination of payment for pain and suffering, stated: "It sounds like the only people we're going to preserve pain and suffering for are the doctors." Remarks of Dr. Torrey C. Brown of the Johns Hopkins Uni­versity Medical School faculty, Conference, supra note 19, in the Balti­more Sun, Nov. 22, 1975, § B, at 2, col. 8. This view seems mistaken, but it nevertheless indicates that payment under no-fault insurance will still 
entail some emotional as well as financial penalty. Indeed, Professor Robert Keeton suggested at the University of Maryland Conference, su­
pra note 19, that one means of avoiding any stigma attaching to no­fault payment is to place all the patients of a health care provider (whether doctor, hospital, or clinic) under a (floating) group insurance contract so that payment takes on a "first party" aspect and does not come directly from the health care provider or its insurer. Even so, the nexus between the provision of health care services and ultimate pay­ment will probably furnish as much deterrence as we realistically can hope for, at least at the outset of elective no-fault insurance. 149. See, e.g., N.Y. Times, Jan. 26-30, 1976, at 1.150. Especially given the haphazard, episodic, and dilatory way mal­practice is discovered and proven. See notes 1-3, 145-46 supra and ac­companying text. In addition, it is common knowledge that often the safest doctors and hospitals-who undertake the most difficult cases and procedures-face the most malpractice suits and the highest malpractice costs. See N. Y. Times, May 10, 1976, at 23, cols. 2-5. 151. See notes 113-1 4, 126-27 supra and accompanying text.152. Blum & Kalven, Ceilings, Costs, and Compulsion in Auto Com­
pensation Legislation, 1973 UTAH L. REv. 341, 380 n.44. 
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It may not be without significance that after generations of 
experience, insurers are still apparently totally frustrated in try­
ing to encourage industrial safety through variations in insurance 
rating techniques under workers' compensation insurance. As 
Professor Patrick Atiyah has written: 

The [National Commission on State Workmen's Compensation 
Laws] studied the industrial accident level in States with very 
different levels of workmen's compensation benefits. On the 
basis of economic theory, it might have been supposed that in 
states where the benefits and therefore the premiums were 
higher, employers would take more care (and spend more 
money) to minimize accident costs by keeping the accident lev­
els as low as possible. However, no systematic relationship was 
discovered between accident levels and benefit levels. Clll3J Even 
when comoarisons were made between states with similar in­
dustrial backgrounds there was no observable corrollation be­
tween accident levels and benefit levels. For example, Virginia, 
Georgia and Alabama had similar benefit levels but widely dif­
ferent accident levels; Pennsyltania and New Jersey had very 
similar accident levels but vastly different benefits levels. The 
Commission concluded that the evidence suggests that "work­
men's compensation insurance rates are not the strongest force 
affecting the frequency of accidents."£1541 

. . . Although it would be wrong to overlook altogether the 
broad effect of market deterrence on accident cost . . . the de­
tails of the argument seem to depend too much on forms of fine 
tuning which are inappropriate to the circumstances. Thus, any 
suggestion that an elaborate system, placing carefully calculated 
accident costs attributable to each activity onto that activity, 
would be justifiable, seems quite unacceptable. Indeed, crude 
though the tort system itself may be, it is by no means certain 
that other systems of distributing accident costs will be any 
improvement from the point of view of [market] ... deter­
rence. As we have seen, tort law does at least have the virtue 
from this point of view that it places some accident costs on 
those who cause accidents, and some on those who suffer them. 
From the point of view of (market] ... deterrence this is a 
reasonable result, even though "fine tuning" might suggest a 
much more elaborate way of dividing the costs. The case 
against tort law, and the case for its replacement, do not de­
pend on considerations of these kinds. 

The difficulty of calculating social costs, and evaluating 
noneconomic costs and benefits, of allocating different costs to 
different activities, and of assessing the effect of [market] ... 
deterrence in face of a market distorted [for example] by taxa­
tion, are such that [market] ... deterrence can usually only 
operate in a rough and ready way at best. . . . Since the whole 
exercise can only proceed on the basis of approximations and 

153. Citing NATIONAL COMM'N ON STATE WORKMEN'S COMPENSATION
LAws, REPORT 97, fig. 5.5 (1972). 

154. Citing id.
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guesses anyhow, there is little purpose to be served in 
[using] delicate instruments.lllll 
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On the question of deterrence, one involved in the struggle 

to enact no-fault auto insurance has a sense of deja vu: As to 
auto insurance reform, there were those who insisted that the 
real problems of auto insurance were with unsafe drivers or un­
safe cars or unsafe roads or all three. The true solution to the 
problem of auto insurance therefore was seen in restructuring 
the system to somehow encourage greater safety (more energetic 
criminal prosecution of motorists, more refined merit rating, and 

more regulation of the design of the automobile, for example). 
Similarly, it was often said that paying people regardless of fault 
would lessen deterrence of unsafe driving. In point of fact, the 
variables of achieving or encouraging traffic safety are so vast 

that there is vigorous disp-.ite about what steps to take.156 No­

fault auto insurance has proved successful because its goal was 

kept narrowly focused: bettering compensation, and this to be 
done by simplifying the insured event through eliminating pay­
ment that had not only been based on an unmanageable crite­
rion (fault) but that had included compensation for an item with 
an equally unmanageable criterion (pain and suffering). By 
eliminating those two cumbersome variables, it has been possible 

to use insurance dollars with vastly greater efficiency and expe­
dition to pay for actual economic losses. This had also been the 
narrow focus that enabled workers' compensation to successfully 
replace tort liability for industrial accidents over a half century 

before. 

Nevertheless, the same emphasis, not on reform of the tort 
system, but on eliminating underlying causes is being urged for 
medical malpractice. Testifying before Congress, Dr. Sidney M. 
Wolfe, Director of the Health Research Group of Public Citizens, 
an organization sponsored by Ralph Nader, stated: 

[In] . . . working toward resolution of the malpractice 
crisis, the primary attention must be directed toward the [ over-

155. P. ATrYAH, ACCIDENTS, COMPENSATION AND THE LAW 550-51, 555-
56 (2d ed. 1975). But see Remarks of Clark Havighurst, Conference, 
supra note 19, in Havighurst, supra note 58, 1975 DUKE L.J. at 1263-
69. For further discussions of the difficulties of achieving precise instru­
ments of market deterrence through vaariations in insurance rates, see 
Atiyah, Accident Prevention and Variable Premium Rates for Work-Con­
nected Accidents (pts. I & II), 1975 lNDus. L.J. 1, 89.

156. Witness, for example, the arguments pro and con about the effi­
cacy of federal regulation of automobile design. See R. NADER, UNSAFE 
AT ANY SPEED (2d ed. 1972). But see Peltzman, The Effects of Automo­
bile Safety Regulation, 83 J. PoL. ECON. 677 (1975). For a report on 
the dispute, see Wall St. J., Feb. 23, 1976, at 3, cols. 3-6. 
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all] health care system as the real source of the crisis ... . 

The public is now faced with treating this expensive, wasteful, 

and often lethal disease called malpractice. Shall the treatment

be symptomatic, or shall it get to the heart of the problem. Not 

surprisingly, virtually all of the solutions proposed thus far

[such as no-fault insurance] avoid the central causal problems

of poor quality and the deteriorated doctor (provider) /patient 

relationship and, instead, try to manipulate symptoms.137 

But to the extent that we abandon the narrow focus that

has worked for industrial and auto accidents-to the extent that

we let ourselves (at least at this point) be distracted by attempts 

primarily to encourage better or cheaper health care-we are 

very unlikely to achieve what can be achieved, namely, beneficial 

change in the tort system as applied to injuries in the course 

of medical tr0atment. This is not to say we should not, in struc­

turing no-fault liability, be a\ all concerned about achieving

greater safety or that we should scorn separate efforts aimed at

that goal. Rather, we must keep in mind that safety is a very

distant and difficult goal compared to the immediately beneficial

results that can be gained by eliminating, wherever feasible, in­

surance payments based on fault and for pain and suffering.

Lacking any clear indication that it will lessen deterrence (and

the workers' compensation and auto no-fault experience certainly

foretell no such result), we should get on with eliminating these

counterproductive payments whenever and wherever possible.

And we should be chary of encumbering a proposal that would

accomplish this goal with controversial-and probably unwork­

able-governmentally mandated provisions designed to alter the 

methods of a very learned, proud, and entrenched profession .1 ri
8 

157. Hearings on S. 482, S. 215 and S. 188 Before the Subcomm. on

Health of the Senate Comm. on Labor and Public Welfare, 94th Cong.,

1st Sess. 670, 674 (1975). 
158. Consider the analogy to Health Maintenance Organizations

(HMOs). An HMO, such as the Group Health Co-operative of Puget 

Sound, is "an organization which provides comprehensive medical care, 

including preventive, diagnostic, outpatient, and hospital services, to a

voluntarily enrolled consumer population in return for a fixed, prepaid 

amount of money." Elwood, Restructuring the Health DetiveTY System: 

Wilt the Health Maintenance Strategy Work?, in HEALTH MAINTENANCE 

ORGANIZATIONS: A RECONFIGURATION OF THE HEALTH SERVICES SYSTEM 3

(1971) (University of Chicago, Center for Health Administration Stud­

ies), quoted in V. Fuchs, supra note 122, at 138. But also consider, for

example, the effect on such organizations of tight governmental regula­

tion, the supposed purpose of which is to ensure that they operate in

the public interest. (And in reading the following, one might hypothet­

ically substitute for "HMOs" the phrase "no-fault insurance for defined 

compensable events.") 
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VI. FURTHER RESEARCH FOR IMPLEMENTING
ELECTIVE NO-FAULT 

557 

What further research is necessary as a prelude to institut­
ing elective no-fault insurance (either by statute or contract)?
Initially, still using medical maloccurrences for purposes of illus­
tration, funds might be obtained to finance meetings involving
doctors in various specialties, hospital officials, lawyers, in­
surance executives, underwriters and actuaries, and possibly rep­
resentatives of the National Association of Insurance Commis­
sioners to formulate usable and representative lists of compen­
sable events for various medical specialties and hospitals. Once
such lists are compiled, it will be necessary to determine the ef­
fect that paying for such events will have on insurance costs.
'!'::..at, in turn, must be done by researching the effect of SUl:il
payment on the costs of claims (average claim cost) and on the
number of claims (claim frequency). As to average claim cost,
it must be determined what savings are effected by not paying
for (1) legal and insurance expenses incurred in determining
fault and the monetary value of pain and suffering, (2) pain and
suffering itself, and (3) amounts already paid by other sources,
such as Blue Cross and sick leave. As to claim frequency, it
must be determined how many more claims must be paid once
claims are paid regardless of whether the health care provider
can be proven negligent. 

Such studies could be done either hypothetically or by ac­
tually paying certain numbers of claims on a no-fault basis. A
hypothetical study could be done either retrospectively or pro­
spectively. If done retrospectively, closed claim files of insureds 
and insurers should be examined to determine the effect that
no-fault payment would have had on average claim cost and
claim frequency. Medical data should be used to estimate what
the effect of no-fault payment on claim frequency would have 
been. Since insurance payment has been based on common-law
tort criteria, existing records will by no means reveal all theclaims that would be eligible for payment once common-law tortliability criteria are abandoned. But medical data are oftenavailable to ascertain the number of adverse results from givenmedical procedures, regardless of whether the adverse results arenegligently induced. A prospective study, on the other hand,would begin with study of claim files as they are closed to deter­mine the relevant data and with similar supplementary use ofmedical data to determine the effect of no-fault payment on claimfrequency. A possible disadvantage of a retrospective study is 
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that the available data may not have been collected in the most

suitable form. Such a defect poses no problem for a prospective

study since one can define at the outset what data to collect. But

a corresponding disadvantage of a prospective study is the delay

in waiting for claims to be closed. Of course, it might prove

possible to combine these methods to supplement and cross-check

each other. 
As to hypothetical versus factual studies, hypothetical stud­

ies have, by definition, an unreal quality about them. Actual

payments on a no-fault basis might be somewhat diffe�ent f:om 

hypothetical predictions as to what payment of such cl�1ms rm_ght

entail. But, of course, an experiment in actually paying clauns

on a no-fault basis is a much more ambitious undertaking than

a hypothetical study. On the other hand, it is hv no means un­

feasible. Cooperating hospitals� for example, might well be will­

ing to experiment with actually contracting to pay on a no-fau:t

basis for certain adverse results of in-house surgery or other acci­

dents. Whoever funds such no-fault research may need to pro­

vide an additional subsidy to cover unexpectedly large losses.

But with or without a subsidy, a "stop loss" provision162 could

ensure that only a committed amount was exposed in the ex-

periment. 
Whichever of these research methods is adopted, mf;asures

should begin immediately for expediting experimentation by sim­

plifying the insured event for medical maloccur�ences. Such

simplification can best be achieved by implementing, wherever

feasible, guaranteed but limited payment for predictably adverse

results as a replacement for the present "roulette" system of

medical malpractice compensation under which injured patients

are forced to pursue the remote possibility of a relatively huge

settlement or verdict. 

VU. DISABILITY INSURANCE AS AN ALTERNATIVE 
TO INSURANCE FOR DEFINED COMPENSABLE 

EVENTS 

It may turn out that the device of listing compensable events 
under elective no-fault insurance for medical injuries will prove 
too difficult to arrange (depending, as it does, on the intense co­
operation and coordination of doctors, lawyers, insurers, and in-

162. A "stop loss" provision is designed to cut off expos�e to losses
at a certain point. In thls case, once loss reserves of a given amount 
are committed, no further no-fault contracts would be offered. 
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�ureds) or execute _(in that adverse results may not be easily
1Solatable, e.g., cardiac arrest can lead to brain damage-would 
the latter be included under cardiac arrest as an adverse result?). 

An alternative-and arguably simpler device-might be 
worth considering, especially (but not exclusively) for hospitals. 
Under this proposal, a health care provider would agree in ad­
vance of surgery to provide disability insurance covering further 
medical expense and wage loss (up to $200 per week) once any 
other health insurance or sick leave applicable to the patient had 
been exhausted. Such insurance would cover any disability com­
mencing within a certain number of hours or days after surgery 
(the precise time to be determined in the insurance policy). In 
return for every one dollar of disability coverage, the health care 
provider would contrac-t with the patient for a corresponding ex­
emption from medical malpractice liability. In other words, if 
the health care provider contracted with the patient to provide, 
say, $10,000 of disability insurance, such provider might secure 
an exemption for medical malpractice liability up to $20 000 of 
tort liability damages. The particular multiple would ti'.u-n on 
how much disability insurance could be purchased from the sav­
ings that would result if malpractice insurance premiums were 
calculated on the basis of this tort exemption. It might tum 
out to be on a ratio of 1:1 or 1:2 or, on the other hand even 
higher, because of the large number of claims that might have 
to be paid under such disability insurance. In light of the rela­
tively remote chance that any given patient would ever be paid 
from medical malpractice insurance and the long delay in pay­
ment if made,163 the exchange might appeal to most patients 
at almost any ratio. 

That the new coverage is disability insurance-covering any 
disability leading to further medical expense or wage loss-would 
dispense with problems of exhaustively defining adverse results 
from particular medical procedures. Litigation over whether a 
particular adverse result was, in fact, within the scope of the 
definition would also be avoided. Note that payment under such 
disability insurance could be defined to commence only after the 
normal recuperative period-also defined in the policy-for the 
particular medical procedure.164 

If it turns out that providing coverage for wage loss as well 
as for the cost of further medical care is too expensive, the disa-

163. See text accompanynig note 32 supra. 
164. See generally note 118 supra and accompanying text. 
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bility insurance contract could be written to cover only medical

care costs. And since medical care is furnished in kind by the 

health care provider, this coverage might be much less expensive.

Here too because of the uncertainty and delays of payment 
I I ti tsunder traditional medical malpractice insurance, most pa en 

would probably readily agree to substitute certain payment for

needed medical care for an uncertain claim for tort damages. 

Furthermore the advantages of greater assurance of pay­

ment are so und�iable that even if the costs of such disability

insurance turn out to be so much greater than tort liability insur­

ance that health care providers cannot offer it as a substitute

(even without including wage loss), they might nonetheless offer

it to patients for an additional charge. Such an arrangement

might still be advantageous to the patient, since he would not

bear the full cost of the coverpge. The health care provider

would pay the premiwn to the extent of his savings from the 

lower malpractice insurance rates attributable to the tort exemp­

tion feature of disability insurance. 
As a further inducement to lower costs, the tort exemption

could be based on a sliding scale. Thus when the health care

provider offers disability benefits of a very substantial amount 

(such as $200,000), a total tort exemption might be secured in

return. 18' Moreover, a total exemption might be justified for

even much lower disability benefits ($50,000 or less), depending

on comparative tort and disability insurance coots. 

Note that health care providers would not be obliged to offer

such disability insurance to all patients. Aged patients or others

particularly susceptible to adverse surgical results might be ex­

cluded. Furthermore, no patient would be required to accept the 

substitution of disability insurance for medical malpractice liabil­

ity. And such disability insurance need not cover death benefits. 

Finally, as with the proposal for elective no-fault medical

malpractice insurance, a stop loss device could be employed to

ensure that only a predetermined amount of the insurers' re­

sources were exposed in an experiment with disability insurance.

vm. ELECTIVE NO-FAULT REFORM IN BROAD
PERSPECTIVE 

Recently, Daniel Patrick Moynihan, in urging favorable con­

sideration of elective no-fault insurance, called no-fault auto in­

surance "the one incontestably successful reform [proposed in]

165. See O'Connell, supra note 76, at 281.
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. . . the 1960's."166 It is significant that the principal dispute 

as to no-fault auto insurance for personal injury concerns 
whether and how it is to be extended beyond the states where 

it has been enacted.167 No state in which it has been enacted 
is seriously considering abandoning it, but every state that does 
not have it is debating whether to adopt it. Even more signifi­
cantly perhaps, after more than 50 years of experience with no-

166. Moynihan, ForewOTd to J. O'CONNELL, supra note 17, at xi. See
note 99 supra and accompanying text. 

167. Auto no-fault laws that wipe out tort suits (so-called "true" 
no-fault laws as opposed to "spurious" ones· for a discussion of the dis­
tinction, see J. O'Co�, _supra note 17, at' 24 n.4) have meant genuine
--and argua�lr dramat1c

:-
unprovement in law and insurance applicable 

to personal mJury resultmg from auto accidents. For favorable reports 
on no-fault as applied to personal injury in New Ycrl; Connecticut and 
New Jersey, see N.Y. Times, Oct. 5, 1975, § E (News of the Week), at 
6, c_ols. 4-�- There may be a need to increase the tort threshold (below 
which clauns based on fault cannot be pursued) because of rising costs 
for auto insurance in New York State. See N.Y. Times, Dec. 21, 1975, 
§ E �News of the Week), at 5. See also id., Jan. 24, 1976, at I, cols.
1-3; id., Jan. 25, 1976, at 1, cols. 5-7. A3 to Massachusetts Benjamin
Taylor of the Boston Globe staff writes: "It was hoped the ' 1aw would
root ou� p�ony cl�ims and eliminate costly legal fees thereby halting 
the rapid rise of msurance rates for bodily injury coverage which oc­
curred during the late 1960s. A3 John O'Connor a spokesman for the 
insurance industry, said 'It worked beyond anyo�e•s wildest dreams.' " 
Boston Sund�y G�obe, Oct. 12, 1975, at 37, col 4. For favorable reports 
on no-fault m �esot� see St. Paul Dispatch, Sept. 25, 1975, at 33, 
cols. 3-6; and Mmneapolis Star, Sept. 25, 1975, § B, at 8, col 1. For 
a more documented appraisal of the success of no-fault as applied to 
personal injury, see Hearings, supra note 99, at 402-34 (testimony of Rob­
ert Keeton). For an appraisal of no-fault auto insurance as on the whole 
successful, though plagued by, among other things inflation and the 
elimination of too few tort suits by low tort thresbolds, see Wall St. 
J., Jan. 21, 1976, at 1, col. 6. 

Admittedly, as Professor Keeton points out, "the possibilities for im­
provement of the [a�to insuraJ?,ce] �stem [as applied to car damage] 
. . . are very modest in comparlSOn with the dramatic improvements af­
fected by a real no-�a�lt system for injuries to people." Hearings, supra 
note 99, at �76. This IS l_argely because the savings of eliminating pay­
ment for pam and suffer10g and lawyers' fees are not applicable (since 
car damage cases are often arbitrated inexpensively and expeditiously 
between insurance companies). Indeed, most of the public dissatisfaction 
with the operation of no-fault insurance has stemmed from its applica­
tion to property damage. See Boston Sunday Globe Oct. 12 1975 at 
37, cols. 2-5. In Michigan, see note 37 supra and a�companying t�xt 
and in Florida, Kluger v. White, 281 So .. 2d 1 (Fla. 1973) the property 
damage provisions of the no-fault laws have been ruled unc�nstitutional. 

. For two scholarly empirical studies reporting favorably on the ex­
perience under no-fault laws in Florida and Massachusetts see Little 
No-Fault Auto Reparation in Florida: An Empirical Exa�ination of 
Some of Its Effects, 9 U. MICH. J.L. REFORM 1 (1975) · Widiss Accident 
Victims Under No-Fault Automobile lnsu.Tance: A Mas�achu.setts Suroey 
61 IOWA L. REV. 1 (1975). 
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fault workers' compensation, none of the 50 states that have 
adopted it has ever seriously considered voluntarily abandoning 
it.188 Moynihan has attempted to place elective no-fault liabil­
ity in a broad socio-political context. He cites the rise in distrust 
of business and professionals, as well as government, exemplified 
in the increasing aggressiveness-but concomitant futility-of 
the consumer movement:189 

There is an element . . . in the new consumerism which is not 
reassurin g at all . . . . I fear that American ed ucation is in-

168. According to the National Commission on State Workmen's
Compensation Laws: 

We have discussed the implications of abolishin g workmen's 
compensation and reverting to .. . negligence suits, a remedy 
abandoned some fifty rears ago. This option is still inferior to 
workmen's compenc;ation. . . . [Tort] liability suits [are] a 
drawn-out, costly and uncertain process that was dismissed long 
ago as a means of dealing with occupational injuries and dis­
eases. 

NATIONAL COMM'N ON STATE WORKMEN'S COMPENSATION LAWS, REPORT 
25, 45 (1972). 

The ironic thing about criticism of auto no-fault is that, in large 
measure, it has stemmed from four associations-two insurance associa­
tions (the American Mutual Insurance Alliance and the National Associa­
tion of Independent Insurers) and two lawyer associations (for the plain­
tiffs. the Association of Trial Lawyers of America, and for the defendants, 
the Defense Research Institute). See Wall St. J., Jan. 21, 1976, at 1, coL 6. 
And it is precisely these groups that have labored energetically-and in 
large measure successfully-to see to it that any no-fault law is crippled 
by a low tort "threshold," with the result that relatively few claims 
based on fault are eliminated. Thus, insurers must stand ready in far 
too many cases to respond to both no-fault and fault-based claims. Hav­
ing labored to see to it such no-fault laws are passed, these organizations 
and their members then point to such emasculated laws as proof that 
no-fault laws don't work as well as their genuine supporters promised. 
But those genuine supporters urged -and are urging-an elimination of 
all but the most serious claims based on fault (for example where dam­
ages for pain and suffering exceed $5000 or where total disability exceeds
90 days), while the insurers and trial lawyers mentioned above have seen 
to it that tort thresholds, where enacted at all, allow claims based on 
fault to be brou ght whenever medical expenses exceed amounts as low as 
$500. See J. O'CONNELL, supra note 17, at 24-25, nn. 4, 5, 6, 12. See also 

J. O'CoNNELL, THE IN.JURY INDUSTRY AND THE REMEDY OF No-FAULT IN­
SURANCE 110-21 (1971). Indeed, these same insurers and trial law­
yers advocate no-fault plans that mandate n-0 elimination of tort 
claims whatsoever. But simply adding on no-fault coverage with­
out ensuring the elimination of any claims based on fault would 
seem to raise inevitable risks of much higher costs. For discussion of 
this approach, see Hearings, SUJ)Ta note 99, at 691-712 (testimony of Rob­
ert Keeton and Craig Spangenberg); J. O'CONNELL & R. HENDERsoN, 
TORT LAW, NO-FAULT AND BEYOND: T!:ACHING MATERIALS ON COMPENSA­
nON FOR ACCIDENTS AND .AlLMENTs IN MODDtN SOclETY 306-07 (1975). 

169. "It may be possible to make a strong case against either markets
or [ governmental] ad.ministration systems, but if we are against both we 
are in trouble." A. LlNBECK, POLlTICAL ECONOMY or THE NEW LEFT 32 
(1971). 

1976] ELECTIVE NO-FAULT

creasingly turning out persons of socially active . . . who do not understand or accept how th . dispos1ho�s
system works and that thi . . e Amencan economic 
consequences for that syst:m 15 ���g to_ have the most baleful
ulated and oversued, underc�pitaif:

ed
gomg

d 
to become ov�rreg-

w . an underproducbve.110 
rites Moynihan: 

Distrust grows-or is alleged to w . 
tion to the measures taken to alla�t 

-
J

ractically in propor­
from Washington is that an enli hte� 

· ence, _the latest news
the course of the debate over th! C 

ed Republican. senator, in
has asked who is goin to re r 

onsumer Protection Agency,
agency designed to rep:esent &:S::!�=e:onsumer before the 
designed to represent the consumer. Literalir

fo{e the �gencies
OMBUDSMAN FOR CONSUMERS· Se \ 

quote. 
filed an amendment to th C 

. na or Taft has 
now before the Senate, wtctt°���r !��!:C��n ,.Bill,

f
uds

�
n Agency " to oversee activities of a new A ge:�;or onsumer Advocacy proposed by the Bill. Taftfears the ACA would become "an · wi.restrained super-agency speakin 

1
:�

pons1ble and 
more vocal interest groups,'' while iJiorini t�

or a
al

f
':

w, 
terest of the consuming public.

· e re m-
One recalls a pressing issue from the McCarth d f lated, as I recall, by Zero Mostel· "Wh , . Y ars, o�mu­
the man who investigat es the �an wh�

s
lD. go

esti
m

� 
to investigate 

" . v gates me?"111 

563 

It lS here " asserts Moynihan ''th t [ · 
•ty . ' ' a elective no-fault liabil-1 msurance] . .. assumes an almost uniqu · 
while d t · • e unportance for

. 
mo es s

�
enung, it addresses the largest of questions."1;2 

. Smee el�tive no-fault insurance for products and . 
IS self-executing, without the need for a new and cum=

rvices 
bureaucracy, such as those ordained by PSROs it is f M

rsom_e 
�an, a prototype of the kind of innovative pr�gm 

i· or oyru­

bve, and mutually beneficial reform that is'essenti� 
t• cooper�­

ety. It is, he writes, 
o our soc1-

conservative ... in the sense that Justic Fr kf servative. [It) . : . values highly those �hin� th�r}�a'i'as 'fn­
can do, and ... 1B concerned that (the le al st 

sys em 
seek to overdo. An overextended syste 

g sy. em] : . . not
m�J'ie �riphe�al issues, eventually becomeZ:.in�=���i :r:ejy

er 

w1 . ose vital and central issues for which it w mg 
The ima ge of empires collapsing on their marchesas created. 
mind [The propo ts f el comes to · . . nen ° ective no-fault liability d J
:die';y8_11

t 
� ��8Ji

�� ��Weesco�� 
�t:1emated and p�a�o�d

all the pride out of it, and that would be
�the fun 

t
out of it, 

loss. [Not long ago] a Con . . a was e, such a 
malpractice [was] subti·u� 'The p=�

0

t�s!��he 
o

;h;��

170- Moynihan, SUJ)Ta note 166 at XVili-xix 171. Id. at xvi ' · 
172. Id. at xviii.



564 

' 

. . .. . 

MINNESOTA LAW REVIEW [Vol. 60: 501 

This is a relation [we do] ... not want. It won't help doctors 
and it won't help patients. Similar confrontational, adversary 
relations are developing seemingly everywhere. They can't 
succeed. When everyone sues, no one gets satisfied. (Our ex­
perience with the automobile brought us after the fact to that 

realization.) ... The legal system becomes ever more encum­
bered. . . . Justice ... is not done. . . . Free systems come 
more and more to be seen as threatening; regulation ever more 
normal and necessary. Thereafter regulation of the regulators. 
And thence regulation of the regulators of. the regulators. This 
is the way systems die.113 

Earlier, Moynihan, in discussing the advantages of no-fault 
auto insurance, had stated that the proponents of no-fault insur­
ance "are right in the all-important perception as to what it is 
Americans are good at. We are good at maintaining business 
relationships once a basis of mutual self-in+--rest is established. 
[No-fault insurance] ... would• establish one."114 Elective no­
fault insurance allows doctors and their patients and manufac­
turers and their customers to bypass both lawyers and bureau­
crats, with all their self-serving cumbersomeness, in dealing with 
accidental injuries suffered in the course of medical treatment 
or from defective products. It too, then is an excellent example 

ol establishing a relationship based on mutual self-interest. As 
such, writes Moynihan, it is not "merely ... concerned with as­
pects of tort liability [; it is concerned with] ... those partic­
ulars whereby a free society remains free."116 

Professor Luke Cooperrider also has discerned the essence 
of elective no-fault insurance. In identifying the practical conse­
quences of adopting such a system, he, too, comments percep­
tively on the ramifications for American social policy: 

The tort system is strongly condemned, not only because it 
treats accident victims badly, but also because in the process it 
dissipates the resources that could otherwise provide more ade­
quately for their needs. It could be argued that it is arraigned 
for not doing what it was never designed to do. Tort law is a 
system of conflict resolution, by nature contentious. It is diffi­
cult to see how it could be otherwise, or bow it could come to 
be thought of as a likely machine for the efficient treatment of 
massive social problems. However that argument would beg the 
question. If it makes sense, for either compassionate or eco­
nomic reasons, for society to replace the economic losses of all 
those who become the fortuitous victims of a technological envi­
ronment--and it can scarcely be denied that this reflects the 
trend of the times even in tort litigation-then it surely makes 
sense to seek a more efficient way of doing it than the tort sys-

173. Id.. at xix-xx. 
174. Moynihan, Next: A New Auto Imurance Polici,, N.Y. Time.,

Aug. 27, 1967, § 6 (Magazine), at 26. 
'""' Mnvnlha.n. SU'l)Ta note 166, at xx. 
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I. 

STRAIGHT TALK ON MEDICAL MALPRACTICE 
Separating Fact from Fiction 

Introduction 
Americans increasingly have focused their attention on a profound problem of national 

concern -- the escalating costs of our health care system. In 1990, the United States spent 12 
percent of its gross domestic product (GDP) on health care.1 This was more than twice as much 
as the country spent on national defense and nearly twice as much as it spent on education. If 
current trends go unchecked, the U.S. Congressional Budget Office estimates that health care 
spending will increase to 18 percent of GDP by the year 2000.2

In response to this grim forecast, federal and state policymakers have proposed solutions 
that would attempt to control spending and provide quality health care to all Americans. Too 
often, however, the resulting debate has diverged from the real issues and instead focused on 
America's medical liability laws.3 The medical and insurance industries contend that America's 
medical liability system drives up health care costs by promoting unnecessary litigation and 
"defensive medicine." Therefore, they claim, we need to "reform" our liability laws to contain 
costs. 

These false arguments do not surp1ise attorneys who represent health care consumers. For 
more than a decade, the medical and insurance indusuies have waged a public relations and 
marketing campaign to foster the perception that Ame1ica is awash in medical malpractice 
lawsuits and outrageous jury verdicts. Neither claim is u11e, but the motive underlying this 
campaign is obvious: to promote a reordered legal system that protects the interests of health care 
providers and insurers. 

Under the benign banner of "ton reform," the medical and insurance industties seek to: 
• make it harder for injured health care consumers to bring lawsuits,
• make it tougher for consumers to prevail when they do, and
• arbitrarily limit the amount an injured consumer may recover, even after

a judge or jury decides that the consumer is entitled to compensation.
These proposals are a direct assault on the Seventh Amendment's guarantee that every 

American has the right to trial by jury.4 They also would interfere with the fundamental principle 
of federalism upon which our nation was founded.5 The framers of our Constitution never 
intended that a national tort compensation scheme be established. Under federalism, the states 
have developed their own tort compensation schemes, including medical liability systems, taking 
into account the culture and history of the individual state. Differences among the states are a 
source of pride and symbol of strength in our legal system. 

1 CBO. Economic Implications of Rising Heahh Care Costs I (Oct. I 992). 
1 Id.
3 See, £a&. James S. Todd. '"Reform of the Health Care System and Professional Liability." 329 New Eng. J. Med. 1733 (Dec.

2, 1993); Jessica Lee, ··Malpractice: Big-Lickel bat1le," USA Today, June 9, 1993. al SA. 
• The Seventh Amendment states: "In Suits at common law. where the value in controversy shall exceed twenty dollars. lhe

right of trial by jury shall be preserved. and no fact tried by a jury shall be otherwise re-examined in any Court of the United 
States. than according 10 the rules of the common law." 

'The Tenth Amendment provides: "The powers 1101 delegated lo the United States by the Cons1i1u1ion. nor prohibited by it 
10 the Stales. are reserved 10 the States respectively. or to the people." 
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I. 

The medical and insurance industries, however, have not been deten-ed from seeking 
special rreatment.6 Predictably, these industries have glossed over the alarming frequency and 
often catastrophic results of medical malpractice. Their proposals fail to address methods of 
reducing or eliminating malpractice and would have no effect on cost control. As a result, the 
truth about medical malpractice has been distorted in the health care debate. It is essential, 
therefore, to examine what effect, if any, medical malpractice litigation has on health care costs. 
It is equally important to understand the effects that some proposals would have on the quality 
of care and, ultimately, health care consumers. 

To that end, this paper separates fact from fiction by assessing the impact of medical 
liability on health care costs and the quality of care. Fu1ther, this paper illustrates how medical 
liability has a positive effect on the quality of health care. Finally, the paper offers proposals to 
improve the quality of care by reducing the incidence of malpractice and suggests methods to 
contain high insurance premiums experienced in some medical specialties. 

rr. Medical Liability Is NOT a Factor in Rising Health Care Costs 
Neither the cost of medical malpractice litigation nor so-called "defensive medicine" play 

any appreciable role in health care costs. In fact, malpractice litigation accounts for less than I 
percent of total health costs. Instead, focusing on malpractice liability and defensive medicine 
simply diverts attention from an insidious cost driver in America's health care system: self­
dealing by the medical industry.7 

A. The Impact of Medical Liability on Health Care Costs
The impact of medical malpractice litigation on total health care costs is illustrated

by conside1ing the cost of medical liability insurance. In the event of malpractice, nearly all 
health care providers are protected from liability by insurance. Insurers obviously do not pay out 
all that they collect in malpractice premiums; in fact, the medical malpractice line is very 
profitable.8 

In 1991, insurers collected about $4.8 billion from health care providers for 
malpractice insurance.9 These premiums equaled about 0.64 of l percent of national health care 
expenditures of nearly $752 billion in 1991. 10 Thus, medical liability insurance contributed less 
than 1 percent to national health care costs. In everyday terms, that amounts to 26 cents out of 
a $40 office visit. 

Given these facts, it is not surprising that the U.S. Congressional Budget Office. 
an independent aim of Congress, concluded in 1992: 

6 Ironically. American physicinns and their families already nn: the recipients of,pcl·i:il 1rc�1111e1111hu1 is not availahle to other 
citizens. "Professional courtesy." the delivery of health c:ire at no charge or a reduced rate hy phy,1cian� to other phy,1cian, and 
their families. is offered and supported by almoM all phy�ic1:111' Ill the United S1:11,:.,,. Mark A. Lc,·y cl .11. .

.. 
Prorc),1011:il Courie,)•· 

Current Practices and Attitudes." 329 New Eng. J. Med. 1627 (Nov. 25. 1993). 
7 Sec discussion of physician self-referr:il infrn p. 7. 
8 The National Association of I1m1rnncc Commissioners reported in 1991 that 111cd1cal 111alpr.1clKe as a line had the highest 

profit as a percentage of premium . Loss__es paid by rnsurcrs 111 1991 for 111cd1cal negh •cncc amounted 10 0.31 rcrcent (or 31 cents 
out of every $100) of na11onal health care CO)ts. acc-0rding 10 a S[><.-Ciahy d:nahase prepared by A.M. Best Co. For a discussion 
of insurer profitability,� p. 15. 

9 A.M. Best Co .. Best"s Aggregates and Avcrnges 109 (1992 ed.). By comparison. Americans spent an estimated S6.4 billion
on dog and cat food in 1991. or nearly S1.5 billion more than doctors �pent on medical liability insurance that year. Pct Food 
Institute. Fact Sheet (1993). 

10 Health Care Financing Administration of the U.S. Dcpanment of Health and Human Services (1992).
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[R]estructuring malpractice liability alone would not generate large
savings in U.S. health care costs.
[M]alpractice premiums amount to less than 1 percent of national
health care expenditures. Thus, these premiums directly contribute
little to the nation's overall health care costs.11 

Furthennore, restricting health care consumers' rights and access to courts will not
eliminate the necessity of medical malpractice insurance. Since some level of malpractice 
insurance would be required under even the most Draconian proposals, savings achieved through 
such restrictions would amount to a small fraction of a demonstrably minuscule cost. Moreover, 
any savings achieved through lower malpractice premiums would be pocketed by the medical 
industry, not health care consumers. 

B. State Expe1ience with Medical Malpractice "Reform"
To understand the effect of medical liability changes on costs, policymakers should

consider the states' experience with medical malpractice "refo1m." State efforts to control health 
care costs by "reforming" liability laws have failed miserably. Unfortunately, these efforts have 
simply cut back on health care consumers' rights and remedies. 

In 197 5, Indiana sought to control health care costs by enacting a total cap on 
damages. Injured consumers could recover no more than $500,000 (subsequently amended to 
$750,000) for noneconomic damages such as pain and suffering and economic damages such as 
medical expenses. However, this measure has done nothing to stem rising health care costs in 
Indiana. Between I 980 and I 990, Indiana's health care spending increased 139.4 percent -- which 
was even higher than the national average increase of 138.7 percent. 12 Instead, this measure has
forced the most severely injured consumers to seek public assistance when their damages exceed 
the cap. The taxpayers of Indiana, rather than the wrongdoer, now ultimately bear responsibility 
for the continuing care of injured medical consumers. 13 

Likewise, California attempted to harness escalating health costs in 1975 by 
enacting MICRA (Medical Injury Compensation Reform Act). Among other "reforms," this law 
caps noneconomic damages at $250,000, eliminates the collateral source rule, allows health care 
providers to require patients to waive their 1ight to a jury trial in the event of malpractice, and 
imposes a short statute of limitations. As in Indiana, these changes have not contained 
California's health care costs, which rose 143.9 percent between 1980 and 1990.14 Again, this 
increase was higher than the national average. Moreover, malpractice premiums for doctors in 
southern California increased from 16 to 337 percent, depending upon physician specialty, 
between 1980 and 1986. 15 

The District of Columbia, in conu·ast to Indiana and California, has not enacted 
comprehensive changes to its medical liability laws. Nevertheless, the per capita increase in 
health care spending in the District between 1980 and 1990 was 108.4 percent, far below the 
national average of 138.7 percent.16 Given that malpractice litigation is such an insignificant pan

11 CBO. supra note I, at 27.
12 Lewin/lCF estimates as published by Families USA Foundation (Oct. 1990). Lewin/lCF is now known as Lewin/VHI.
13 Frank Cornelius. "Malpractice Damage Caps Won't Help." Wall St. J.. Oct. 13. 1993. at A23.
" Supra note 12. 
15 GAO. Medical Malpraclice: Case Study on California 11 (Dec. 1986). 
16 Supra note 12.
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I 
of overall health care costs, it should surprise no one that states that have changed their liability 
laws have not succeeded in containing health costs. 

C. "Defensive Medicine"

Another key element in the campaign to change America's medical liability system
is I.he elusive concept of defensive medicine. While defensive medicine is nearly impossible to 

define or quantify, the medical and insurance industries assert that health care providers, fearing 
potential liability, order unnecessary medical tests that drive up costs. 

However, defensive medicine may simply be careful medicine: using the newest 
testing to eliminate errors or rule out particular diagnoses; obtaining more consultations, second 
opinions and referrals; taking better histories, keeping better records and scheduling more follow­

up visits. One study by two doctors notes: 
Standards in most specialties of medicine have not been clearly 
described, so that what might appear to be defensive medical 
practice to one clinician may, to another, be quality medical 
care. 17 

The American Medical Association itself concluded in 1975 that defensive 
medicine is good medicine. 

Generally, it is recognized that "defensive dtiving" is a good 
practice for motorists to follow. Similarly, it appears that 
"defensive medicine" is essentially beneficial for patients. 18 

However, after surveying the political te1rnin, the AMA more recently has 
concluded that it would be better served by decrying I.he costs of so-called defensive medicine. 

Other members of the medical establishment remain skeptical about the very 
existence of defensive medicine. Dr. William Ira Bennett, former editor of the Han,ard Medical 
School Health Letter, has written: 

A common complaint is that the costs of "defensive medicine" are 
also raised by the cmTent fear of malpractice. This is hard to prove. 
Thanks to the abundance of health insurance, neither doctors nor 
patients are much detened from spending money on excessive 

testing. In reality, though, failure to order a questionable test is the 
basis for only a small mino1ity of malpractice jude:ments: most 

(other than slips and falls in the hospital) involve clearly wrong 
procedures or diaimoses. 19 (Emphasis added.) 

11 Laurence R. Tancredi and Jeremiah A. Barondess. 'The Problem of Defensive Medicine." 200 Science 879 (May 26. 1978). 
18 R.P. Bergen. "Defensive Medicine Is Good Medicine." 228 JAMA l 188 (May 27. 1974). 
19 William Ira Bcnnen. "The Pluses of Malprac1ice Suits." N.Y. Times. July 24. 1988. al 31 (Magazine). Sec also Harvard 

Medical Prac1ice S111dy, Pa1ien1s. Doe1ors. and Lawyers: Medical Injury. Malprac1ice Li1iga1ion. and Pa1ie111 Compensation in New 
York 10 (Executive Summary) (1990). On 1he issue of defensive medicine. the Harvard researchers concluded: 

Ahhough physicians believed 1hey prac1iced medicine defensively. 1hey did 1101 report 
long-term changes in their practice pancms as a res1il1 of a specific suit. Thus. it was 
unclear whether defensive medicine resulted from the malprnc1icc environment or from 
other factors such as advances in the science and technology of medicine. changes in 
societal expectations as to what constitutes an appropriate level of care. or changes in 
Pei:r Review Org:111ization (PRO). state and hospital requirements. or a combination of 
factors. 
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Neve11heless, the medical and insurance indusu·ies continually assert that defensive 
medicine is d1iving up health costs. After polling physicians, the AMA Committee on 
Professional Liability estimated that the cost of defensive medicine in 1983 was between $15 
billion and $40 billion.20 More recently, researchers for the AMA 's Center for Health Policy 
Research used the physician survey to arrive at two estimates of the cost of defensive medicine 
in 1984: $13.7 billion and $12.1 billion.21 It is notewonhy that these latter figures include 
physicians' insurance premiums, in addition to defensive medical practices. By 1991, the AMA 
estimated that defensive medicine cost $25 billion.22 

Other studies, however, have concluded that the cost of defensive medicine is less 
than compelling. In a repo11 released by a group advocating malpractice reform,23 the consulting 
firm LewinNHI estimated in January 1993 that changing medical liability laws could save $35.8 
billion over five years in insurance premiums and defensive medical practices.24 Assuming the 
accuracy of these figures for the sake of argument, these reforms purportedly would save $7 
billion a year in premiums and practice changes. Again, this is less than 1 percent of total health 
care costs of almost $752 billion in 1991. 

The facts, when separated from fiction, led the Congressional Budget Office to 
conclude in 1992: 

D. 

[M]uch of the care that is commonly dubbed "defensive medicine"
would probably still be provided for reasons other than concerns
about malpractice. Physicians have always sought to provide
patients with the best possible medical care at the lowest 1isks and
would continue to do so even without the threat of lawsuits.
Because much of this "defensive care" helps to reduce the
unce11ainty of medical diagnoses, it seems unlikely that physicians
would change their practice patterns dramatically in response to
malpractice reform.2�

The Real Culprit of Hieb Costs: Self-Referral 
As long as the health care debate focuses on medical liability and defensive 

medicine, the medical industry can continue to deflect attention from self-refenal practices that 
drive up health costs. As Dr. Arnold S. Reiman, editor-in-chief emeritus of the New England 
Journal of Medicine, has observed: 

Self-refe1Tal is a prime example of the cuJTent and growing 
encroachment of commercialism on medical practice .... [T]his 

20 American Medical Association, Report of the Board of Trustees. "Study of Professional Liability Costs" 93-102 (Dec. 
1983). 

11 Roger A. Reynolds et al.. "The Cost of Medical Professional Liability." 257 JAMA 2776-81 (May 22. 1989). 
n Medical Malpractice in Health Care Rcfonn, Nov. 10. 199:1: Hearings Before the Subcomms. on Health and the 

Environmenl and Commerce. Consumer Protection and Competitiveness of the House Comm. on Energy and Commerce. 103d 
Cong .• 1st Sess. (statement of Dr. Joseph T. Painter. President. American Medical Association). 

23 National Medical Linbility Reform Coalition. In addition 10 the AMA nnd other mcdicnl nssociations. listed supporters of 
this coalition include Dow Chemical Company. the Heahh Insurance Association of America. the National Association of 
Manufacturers, the Pharmaceutic:il Mnnufocturers Association. and the U.S. Chamber of Commerce. 

�• Lcwin/YHL Inc .. Estimating the Costs of Defensive Medicine (fan. 'J.7. 1993). 
i, CBO. supra note I. at 27. 

7 



[-
\ 

I issue reflects the increasing tension between professional and 
business values.26

A growing body of evidence shows that a substantial purpose of "unnecessary" 
tests is to increase the income of physicians. The Consumer Federation of America (CFA) 
reported in 199 I that the most significant change in physicians' practices during the 1980s was 
the dramatic increase in self-dealing for ancilla1y medical services, including clinical laborat01y 
tests, PAP smears, X-rays and other imaging services.27 The CFA report found that doctors with 
a financial interest in a lab ordered 34 to 96 percent more tests and, as a result, their prices were 
2 to 38 percent higher and total bills were 26 to 125 percent more than those of independent 
labs.28

Not surprisingly, the profit motive plays a major role in self-dealing. At least five 
recent studies of this practice show that self-refenfog doctors order testing up to eight times more 
often than referring doctors, and self-referring doctors' costs were up to seven and a half times 
higher than when outside services were used.29 

Compounding the problem of self-refen-al is the fact that medical consumers lack 
the expertise to evaluate the necessity for testing. As a result, consumers have essentially no 
voice in the decision to use doctor-owned services. Moreover, it is unrealistic to expect a medical 
consumer, whose health is at stake, to vigorously question his or her doctor about the utility of 

a medical test. 
Doctors, not patients, are the consumers of medical testing services. When they 

self-deal, doctors have interests on both sides of the same transaction, eliminating any market 
supply/demand check on the process. Yet, the medical indusn·y vehemently opposes measures that 
would eliminate or regulate self-refen-al.30 Thus, it has fallen on state legislatures to enact 
statutes requiring physicians to disclose their financial interest in lab facilities to patients before 
refe1Ta1,31 or statutes that prohibit doctors from having financial interests in testing facilities.32 

In addition, Congress has prohibited certain financial ainngements between refen-ing physicians 

� Arnold S. Reiman. "'Self-Referral' -· What's nt Stake?" 327 New Eng. J. Med. 1522-24 (Nov. 19. 1992). 
27 Consumer Federation of America. Physician Self-dealing for Diagnostic Tests in the 1980s: Defensive Medicine v.

Offensive Profits 3 (OcL 1991 ). 
� Id. at 8-9. 
"l'I Jean M. Mitchell and Jonathan H. Sunshine, "Consequences of Physicians· Ownership of Health Cnre Facilities -· Joint 

Ventures in Radiation Therapy,'' 327 New Eng. J. Med. 1497-501 (Nov. 19, 1992) (joint ventures appear to have an adverse effect 
on patients' access to care and increase the use of services and costs substantially); Alex Swedlow et al .. "Increased Costs and 
Rates of Use in the California Workers' Compensation System as a Result of Self-Referral by Physicians," 327 New Eng. J. Med. 
1502-06 (Nov. 19, 1992) (physical therapy initiated 2.3 times more often by self-referring physicians, while 38 percent of 
magnetic resonance imaging (MRls) by self-referring doctors was found inappropriate); Bruce J. Hillman et al., "Physicians' 
Utilization and Charges for Outpatient Diagnostic Imaging in a Medicare Population," 268 JAMA 2050-54 (Oct. 21. 1 992) (self­
referring physicians ordered imaging examinations 1.7 to 7.7 times as often, and their charges were 1.6 to 6.2 times higher than 
doctors who did not self-refer); Jean M. Mitchell and Elton Scott, "Physician Ownership of Physical Therapy Services," 268 
JAMA 2055-59 (Oct. 21, 1992) (visits per patient were 39 to 45 percent higher in joint venture facilites. while gross and net 
revenues were 30 to 40 percent higher in facilities owned by self-referring doctors); Bruce J. Hillman et al., "Frequency and 
Costs of Diagnostic Imaging in Office Practice -· A Comparison of Self-Referring and Radiologist Referring Physicians," 323 
New Eng. J. Med. 1604-08 (Dec. 16. 1990) (self-referring doctors ordered inrnging exams 4.0 to 4.5 more frequently and their 
average charges were 4.4 to 7.5 times higher). 

30 Reiman, supra note 26. at 1523 (noting that six months after advising physicians to avoid self-referral. the AMA declared
self-referral to be ethical as long as the patient is informed of the physician ·s financial interest in the facility). 

31 States that have enacted such statutes include: California. Kansas. Maryland. Minnesota, Missouri, Nevada, New Hampshire,
New York, Pennsylvania. Tennessee and Virginia. 

32 Georgia, Florida and Michigan have prohibited the ownership of financial interests in testing facilities.
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and clinical laboratories in response to the abuse of the Medicare system and physician 
reimbursements.33 

Again, when the facts are separated from fiction, it is clear that: 
• malpractice litigation is not a factor in rising health care costs; 
• medical liability "reforms" enacted in the states have failed to control

costs;
• defensive medicine is impossible to quantify and, in any event, contributes

little to overall costs; and
• self-refe1Tal adds significant costs to health care.

III. The Incidence of Medical Malpractice
For all their concern about medical liability, the medical and insurance industries have

failed to address the underlying cause of malpractice lawsuits: negligent medical care. Rather than 
promote improvements in quality of care or root out incompetent doctors, health care providers 
and insurers have diverted public attention to medical liability laws and defensive medicine. 

Meanwhile, medical malpractice injures and kills consumers each day, often with little 
chance of being brought to public attention. Understandably, consumer groups have lined up 
against proposals that would cut back on citizens' rights rather than eliminate malpractice. The 
consumer group Public Citizen obse1ved in November 1993: 

[M]ost attempts to address the problem of medical malpractice
have been embodied in attacks on victims and their right to recover
damages from negligent providers, not on solving the problem at
the source -- ensuring quality care and eliminating medical
negligence.3-1 (Emphasis in original.)

A. The Dimensions of Malpractice
Although most health care providers are competent and well-meaning, medical 

malpractice in Ame1ica occurs far too frequently. The Haivard Medical Practice Study found that 
in New York state hospitals in 1984 there were more than 27,000 negligent adverse events, 
including nearly 7,000 deaths and almost 900 cases of permanent disability of more than 50 
percent.35 Extrapolating these figures to the nation as a whole, medical researchers have 
estimated that malpractice kills more than 80,000 Americans a year and injures hundreds of 
thousands more.36 

As appalling as these figures ai·e, they actually undercount the incidence of 
malpractice because they are based only on in-hospital negligence. The Harvard researchers, for 

)) 42 u.s.c. § 13951111 (1992). 
:w Medical Malpractice in Health Care Reform. Nov. 10. 1993: Hearings Before the Subco111111s. on Health and the 

Environment and Commerce. Consumer Protection and Co111peti1iveness of lhc House Comm. on Energy and Commerce. 103d 
Cong .. 1st Sess. (statement of Pamela Gilben. Director. Public Citizen's Congress Wa1ch). Other consumer groups thal have stated 
their belief that malpractice reform might further harm injured consumers. while doing nothing to rein in costs. include the 
American Association of Retired Persons. Citizen Ac1ion. Coali1ion for Consumer Rights and Center for Patient�· Rights. 

35 Harvard Medical Practice Study. Pntients. Doctors. and Lawyers: Medical Injury. Malpractice Litigation. and Patient 
Compensation in New York 11-1 ( 1990). 

36 Patricia Danzon, an economist and expcn on nrnlpractice in lhe United St:ucs. estim:11es 1hat only about 10 percent of 
medical malpractice incidents result in a claim. Patricia Danzon. Medical Malpractice: Theory. Evidence and Public Policy 
(Harvard University Press. 1985). Thus. if the AMA is correct in estimating 1hat 42.000 malprac1ice claims were filed in 1983. 
there would have been 420.000 malpractice incidems that year under Danzon ·s estimate. 
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example, did not attempt to quantify the extent of malpractice in clinics or private practice. 
Considering the number of negligence-related injuries and lawsuits actually filed, the Harvard 
researchers estimated that only one in eight negligently injured consumers ever brings a claim. 

The 80,000 deaths annuaJly from medical malpractice are even more chilling when 
put into perspective. Consider that --

• nearly 58,000 Americans were killed in the Vietnam Wa.r37;
• about 43,500 Americans die annually in motor vehicle accidents38

; 

• more than 15,000 citizens are murdered each year with a firearm39
;

• more than 12,000 Americans perish each year from fa\ls40
; and

• about 4,500 citizens drown annually.� 1 

Medical Malpractice in Perspective 
80,000 

58,000 

43,500 

15,000 12,000 

I I I I 
4,500 

' .. 

Americans killed each Americans killed In 
year by malpractice Vietnam 

Americans killed Americans killed each Americans killed In 
annually In motor year wilh firearms falls annually 

Americans who 
drown each year 

vehicle accidents 

Unfortunately, the medical industry's only response to the incidence of medical 
malpractice has been to seek limits on injured consumers' remedies and access to cou11s. 
Reducing the risk of malpractice and disciplining negligent providers are not the medical 
industry's top p1iorities. 

B. Hidden Malpractice
A great deal of info1mation now exists about the quality of medical care, the

competence of doctors, and mortality and morbidity rates. Yet, the institutional bias inherent in 
the medical industry shields most malpractice from public view. As a result, health care 
consumers have little basis to make informed choices about health care. 

Malpractice is hidden at two levels. First, the medical culture protects its own, 
enforcing an info1mal conspiracy of silence. Early on, new health care providers learn the 
economic value of silence and the high price they will pay if they deviate from the norm. 

Second, legislative and administrative actions shield much malpractice from ever 
coming to public attention. Most peer review records are not open to the public, and accreditation 

i7 Eric Schmill, "Female Vietnam Yc1erans Welcomed Home," N.Y. Times. N ov. 12, 1993, at Al.
38 National Safety Council, Accident Facts 4 (1992).
39 FBI. Uniform Crime Reports (1992).
•o Supra note 38.
•• Id.
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reports rarely see the light of day. The one major database that collects information on 
practitioner quality of care, the National Practitioner Data Bank, is off limits to health care 
consumers. Even doctors who want to make referrals are ba1i-ed from obtaining information from 
the data bank. 

Thus, pervasive secrecy and an almost total absence of professional discipline 
create an atmosphere that permits and fosters medical malpractice. Health care providers know 
there is little chance they will be held accountable for negligent treatment 

The rare state medical board that does act against an incompetent physician often 
finds that all it has done is encourage the physician to set up shop in another state. Incompetent 
physicians can evade disciplinary proceedings in one state by simply packing their bags and 
moving to another state.42 

No one knows how many times medical boar9s have foisted bad doctors onto 
health care consumers in other states in return for a physician· s promise to leave the original 
state. Unfortunately, if an incompetent doctor agrees to leave a state, the board often will agree 
to drop a complaint and the doctor's record remains unblemished. 

Consumers and their families must blindly trust the medical industry as they are 
thrust into this information vacuum. In some instances, infonnation about a health care provider's 
expertise may be obtained, but it is hard to get. More often, the competency of a doctor or 
hospital is not questioned until after a patient has been negligently injured. 

The medical industry essentially defends secrecy on the ground that health care 
consumers would be misled by (i.e., are not smart enough to understand) quality-of-care data.43 

However, Americans have proved time and again that, given adequate information, they are quite 
capable of making extremely difficult choices. PatientS who can choose between alternative 
courses of treatment, which they clearly have a legal right to do, can surely make more effective 
decisions when given access to quality-of-care information. Today, health care consumers are 
never given that choice. 

IV. Medical Malpractice Claims Are NOT Exploding
Even though it is estimated that negligent medical treatment kills and injures hundreds

of thousands of Americans each year, claims and ju1y awards actually are declining. In addition, 
studies show that ju1ies are not biased toward plaintiffs nor do they render unjustified awards. 

A. The Number of Medical Malpractice Claims
Over time, medical malpractice claims should increase as more Americans have

access to health care. This is because: 
• the delivery of care becomes more efficient and doctors can treat more

patients daily;
• medical learning and technology advance so that doctors are held to a

higher standard of care (i.e., doing nothing or too little breaches the
applicable standard of care); and

• the population ages, resulting in an increased need for care.

'2 Sec,£:_&, Sandrn G. Boodm:111 ... Whal You Ca11·1 Know About Your Doctor." Wash. Post. Sepl. 14. 1993, :11 11 (Heallh
Section); Charlouc L. Rosenberg ... How Bad Doctors Dodge Discipline:· 62 Med. Econ. '.!40 (Mar. 18. 1985). 

•> Boodman, supra note 42. (This report notes that the AMA ·s House of Delegate, h:i� voted to �eek the :iboli11on of the
National Prac1i1ioner Dn1:1 Bank.) 
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Neve11heless, independent studies show that medical consumers do not b1ing 
dubious claims and, in general, are reluctant to file lawsuits against health care providers. The 
Harvard Medical Practice Study estimated that only one in eight negligently injured patients ever 
brings a claim.44 The number of claims each year barely amounts to half of the deaths 
attributable to medical negligence and constitutes a very small percentage of the total injuries.45 

Thus, concluded the Harvard researchers: "[W]e do not now have a problem of too many claims; 
if anything, there are too few. "46 

1989 Trial Court Filings 

• Tort llllngs accounted tor about 950,000 cases or lta than 1% ol total filings ol 98,464,561.
Sourc11: National Center tor Stale Courts, 1989; Deborah R. Hensler the RAND Institute lor Clvll Justice

Rather than increase, the number of malpractice claims has dropped at an average 
annual rate of 8. 9 percent since 1985.47 The AMA reported in 1992: 

Claim frequency for all physicians was 7.7 claims per 100 
physicians in 1990, as compared with 7.4 per 100 in 1989. While 
the claims rate did increase between 1989 and 1990, that increase 
was not statistically significant. In general, the results indicate a 
leveling off in the claims rate in contrast to the increases of the 
early- and mid-1980s.�8 (Emphasis added.) 
Likewise, the Minnesota Department of Commerce, in a comprehensive analysis 

of all closed claims filed in Minnesota, North Dakota and South Dakota, found that the frequency 
of claims had decreased between 1982 and 1987. That study concluded: 

It would appear ... that the data does not substantiate the litigation 
explosion asse11ed. Claim frequency has not changed measurably 

•• Sec also Stephen Daniels. TI1e Shadow of the Law: Jury Decision, in Oh�h:trics :rnd Gynecology Case� 7 (American Bar
Foundation Working Paper No. 8806. 1989) (estimates th:ll only one in 25 negligently injured patients ever brings a claim): 
Deborah Hensler, Compensation for Accidental Injuries in the United States 55 (RAND Institute for Civil Justice, 1991) (estimates 
that one in IO injured consumers seeks compensation from the tort liability system) . 

.s The AMA estimated that there were 42,000 malpractice claims in 1983. compared to the e�timated 80.000 de.iths each year 
that arc allributnble in part to medical negligence. 

•
6 Harvard Medical Practice Study. supra note 35. at 11-4 . 

., Socioeconomic Characteristics of Medical Practice. Medical Professional Liability Claims and Premiums. 1985-1990. 23 
(American Medical Association, 1992). In addition. lhc National Center for S1:11e Courts reported a drop in malpractice suits in 
the 1980s. 

43 Id. 
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in the last six years. The 1987 frequency rate is actually less than 
the 1983 rate .... Average payments actually appeared to be 
decreasing over the period of study.�9 

Despite a decrease in claims frequency, the Minnesota study noted, physicians paid 
about three times more for malpractice insurance in 1987 than in 1982.� 

Another myth that evaporates under even minimal scrutiny is that indigent patients 
are more likely to sue for medical malpractice than patients with greater economic resources. The 
General Accounting Office (GAO) found in 1993 that poor patients actually bring fewer claims 
than the general population and that awards to indigents "account for a relatively small share of 
total hospital malpractice losses. "51 

A more recent study con-oborates the GAO finding. It concluded that poor and 
uninsured patients are "significantly less likely to sue for malpractice .... "52 The authors noted 
that their results suggest that proposed legislation shielding physicians who sen,e the poor from 
malpractice suits should be reconsidered. 

B. Ju1y Awards
Contrary to the assertions of the medical and insurance industries, malpractice

claims seldom result in jury u"ials. In fact, most studies conclude that 10 percent of claims or less 
are tried.53 Injured consumers receive compensation through negotiated settlements agreed to 
by both sides in about 50 percent of the remaining cases. No compensation is received by 
plaintiffs in 40 percent of cases.54 Of the 10 percent of cases that go to trial, the evidence shows 
that (1) juries are not biased against doctors and (2) awards are not unjustified or out of 
control.55 

Plaintiffs often must overcome several hurdles, not the least of which is jurors' 
generally favorable view of health care providers. If anything, plaintiffs bear an extra burden in 
malpractice cases because jurors are suspicious of plaintiffs' motives for suing and scrutinize 
their actions more closely than those of defendants. Funher, plaintiffs generally begin from a 
weaker position since health care providers and insurers have vast resources. At least one com1 
has observed that medical malpractice litigation is "galaxies apart" from typical cases and 

., Minnesota Dcpartmc111 of Commerce. Medical Malprnc1icc Claim S1udy. 1982-1987. I 7 ( 1989). 
)Cl Id. at 31. 
.s, GAO. MedicMe/Medic:iid Beneliciaries Accou111 for a Rclativdy Small Pcrccn1:1gc or Malpractice Losses 2 (Aug. 1993) . 
.si Helen R. Burstin et al.. ··0o 1hc Poor Sue More"? A Ca�c-Conlrol Study of Malpr:1c11cc Claims and Socioeconomic Status:· 

270 JAMA 1697 (Oct. 13. 1993) . 
.SJ See, £:l:_. Mark I. Tarngin. ''The lnnuence of Standard of Care and Sevcri1y of Injury on 1he Resolution of Medical 

Malpractice Claims." 117 Annnls lntemal Med. 780 (Nov. I .  1992) (about 12 percent of claims studied went 10 jury trial); Neil 
Vidmar. 'The Unfair Criticism of Medical Malprac1ice Juries." 76 Judicaiure 118 (Oc1.-Nov. 1992) (about JO percent of claims 
were eventually tried by a jury); Michael J. Saks. 'Do We Really Know Any1hing About 1he Behavior of the Ton Litigation 
System•· and Why Not?" 140 U. Pn. L. Rev. 1147. 1212-13. 1226 (Apr. 1992) (fewer 1h:m 10 percent of medical malpractice 
cases are tried); Brian Ostrom c1 al.. "What Arc Tort Awards Really Like? TI1e Untold Story from the State Courts."' 14 Law & 
Pol'y 77 (1992) (au1hors conclude 1ha1 only 9.8 percent of all medical malpractice claims go 10 1rial); Minnesota Department of 
Commerce. Medical Malprac1ice Claim Study. 1982-1987. 31 (1989) (less 1han half of I percent (0.5) of all claimants were 
awarded damages by a jury. while 1he likelihood of receiving any compens:11ion was abou1 25 perccnl). 

s- Vidmar.� note 53. nt 118 .
.s.s Neil Vidmar. "Empirical Evidence on the Deep Pockets Hypothesis: Jury Awards for Pain and Suffering in Medicnl

Malpractice Cases." 43 Duke L. J. 217 (Nov. 1993) (the reputalion of juries for reaching in10 1he perceived deep pockc1s of health 
care providers :md itiving excessive awards for pain and suffering is not warr:inted). 
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attorneys who represent medical consumers shoulder a heavy burden.56 It is not surprising, then, 
that defendants win the majority of the malpractice cases.57 

In addition, health care consumers do not benefit from large, unwarranted jury 
awards. The facts, when separated from the fiction, show that the median award -- which 
accurately reflects system-wide results -- is far less than the anecdotal claims of the medical and 
insurance industries. Moreover, awards are generally consistent with severity of injury. A New 
Jersey study showed that the defensibility of the case and not the severity of the injury was the 
predominant factor in whether any payment was made.58 The authors concluded: "Our findings 
suggest that unjustified payments are probably uncommon. "59 

V. Medical Liability: A Force for Quality Health Care
By neglecting to police health care providers, the medical industry has failed to ensure

quality health care. State medical boards, which are underfunded and understaffed, have not 
protected the public from negligent providers. Thus, without appropriate oversight, it has fallen 
on America's medical liability system to deter negligence.6() Medical liability, through the civil 
justice system, has held bad doctors accountable for their mistakes and forced the medical 
industry to recall or improve the safety of dangerous products and bad drugs. Nevertheless, the 
medical industry continually pushes for liability "reforms" that would reduce the only effective 
deterrent to negligence. 

State medical boards have failed to discipline negligent doctors. While over the years 
disciplinary actions -- license revocation, suspension and probation -- have increased, they 
actually have decreased proportionally due to the increase in number of doctors. In 1991, about 
2,000 of the nation's 615,000 licensed physicians -- less than half of 1 percent -- were sanctioned 
by state medical boards.61 While the Harvard Medical Practice Study found 27,000 negligent 
adverse events in one year in New York hospitals, that state's Office of Professional Medical 
Conduct averaged only 236 disciplinary actions a year between 1986 and 1990.62 Many of the 
doctors who were disciplined were not even sanctioned for negligence, but for insurance fraud 
or falsifying records. 

In addition, the AMA acknowledges that 30,000 to 40,000 physicians are impaired by 
alcohol or drugs.63 Yet, only about 200 doctors lose their licenses a year and that includes those 

S6 Baker v. Varela. 416 So. 2d 1190 (Fla. Dist. C1. App. 1982). 
si See, !:.:.&· Vidmar. supra note 53. al 118 (in cases 1h:11 were tried. juries ruled in favor of plainriffs 20 percent of 1he Lime);

Taragin. supra nole 53, al 782 (for the small number of cases in which lhcre was a jury verdict, only 24 percent resulled in 
payment to the plaintiff). 

51 Taragin, � note 53. a1 783. 
s. Id. al 784.
60 On the de1erren1 effect of medical linbili1y, economist and researcher Patricia M. Danz.on has s1a1ed: 'The advantage of

the tori syslem is that ii provides n continual, ongoing system of 'regula1ion by incen1ives. · And il docs nol rely on cnforcemenl 
by the medical profession which, like any 01her profession. is no1oriously reluclanl 10 police ils own members." Tcs1imony of 
Patricia M. Danz.on. presented 10 tl1e Commiuee on Labor and Human Resources. U.S. Senale, July 10. 1984. 

61 Boodman, supra note 42. See also Sidney Wolfe el al.. 10.289 Questionable Doctors 8 (Public Ci1izen Heallh Research 
Group Reporl, Sept. 1993) (only 1.974 doclors out of 623.000 nalionwide were disciplined in 1992). 

61 Kevin Sack. "More Malprncrice Than Lawsuits. New York Medical S1udy Suggcsrs," N.Y. Times. Jan. 29. 1990. al Al. 
0 Harvey F. Wachsman, "Doclors Who Moim and Kill and Gel Awny with n Wink and a Smile," N.Y. Times. Aug. 25, 1989.

According to Dr. Arnold S. Reiman. cdi1or-in-chicf emeri1us of 1he New Eneland Joumnl of Mcdicmc: "20.000 phy�icians . .  
for one reason or another probably ough11101 10 be practicing medicine. They are cirhcr alcoholics. drug addicts. scmlc. criminals, 
or simply incompelenl physicians." Richard Greene. "Qunckus tyrannu�." Forbes. Ocl. 5. 1987. at 67. 
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who commit fraud or felonies.6' On average. only 3.44 serious disciplinary actions are 1aken for 
every 1,000 doctors.6.s 

When state medical boards do act, their investigations take years to complete. All the 
while, negligent doctors continue to treat patients. The actions of state boards also can have the 
unintended effect of spreading medical incompetence 10 other states by encouraging doctors to 
flee to avoid discipline.66 A General Accounting Office study of 181 doctors whose licenses 
were to be revoked in Michigan, Ohio and Pennsylvania between 1977 and 1982 found that 33 
simply set up shop in another state.67 Some state boards have even agreed to dismiss a 
complaint in return for the doctor's promise to leave or quit practicing. 

In this void of effective regulation. America·s medical liability system stands alone as a 
check on the quality of care. As noted by one commentat0r in Hospital Practice: 

It is sad but true that many physicians practice more carefully than 
they djd in the past because they have one eye on the potential 
litigant. . . . If the courts and insurance companies and the fear of 
malpractice become the most important disciplinary weapon in 
medicine -- distasteful as the idea may be 10 physicians -- so be 
it.68 

Even the AMA has acknowledged the beneficial effect of medical liability on improving 
the quality of care. 

For all of its ills. the tort system's fault-based standard of care has 
prompted hospitals, medical societies and, most notably, physician­
owned insurance companies 10 become very active in a variety of 
endeavors to reduce the risk of patient injuries.69 

VI. The Need for Malpractice Insurance Reform
The root of the medical industry's push for liability "reform" is the cost of medical

malpractice insurance. Premiums for high-risk specialties such as obstetrics and neurosurgery are 
frequently cited as examples. 

Without question, some specialties pay very high premiums. However. this insurance issue 
is unrelated to malpractjce claims. Even though some high-1isk specialties have been hit with 
large premum increases, the cost of malpractice insurance has remained fairly constant at less 
than l percent of total health care costs. In the last few years. the cost of malpractice insurance 
actually has dropped. For example, malpractice premiums declined 3.4 percent (or $4.8 million) 
in 1991, and dropped 7.6 percent between 1989 and 1991.70 It is noteworthy that this decline 
has occuned in states that have not changed their medical liability laws as well as in states that 
have. 

� Wachsman. supra note 63. 
6$ Public Citizen Health Research Group, Comparnlg St;11e Medico! Board� (fan. 1993). 
06 Rosenberg. � note 42. 
,1 Id. 
18 Robert S. Derbyshire. "Malpractice, Medical Discipline and the Public." 19 Hosp. P1ac. 209. 216 (Jan. 198.!). See also 

William B. Schwartz and Neil K. Komcs:ir, "Doctors. Damages and Deterrence: An Economic View or Medical Malprnctice.'" 
298 New Eng. J. Med. 1282 (June 8. 1978) ('"By finding foult and assessing damages aguinst the negligent provider. the !civil 
justice] system sends all providers a signal that discourages foturc cnrelessness and reduces fonhcr damages."), 

69 Liability Wk .. Mar. 5, 1990 (statement of Dr. fames Todd. e>.ecutivc vice p1cside11t or the American Medical Association). 
70 Best· s Review. "Medical Malpractice." 30 (Dec. 1992). 
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Even with this decline in premiums, insurers' profits have soared. The National 
Association of Insurance Commissioners (NAIC) recently examined profitability by looking at 
premiums earned, losses incuJTed and return on insurers' net worth. For the medical malpractice 
line, the most recent NAIC figures show $4.86 billion in direct premiums earned in 1991, 
resulting in a total profit equal to 29.2 percent of the direct premiums earned (or $1 .4 billion), 
and a 15.9 percent return on net worth (or $773 million). According to NAIC, the total 
investment gain in 1991 was $1.88 billion. Indeed, medical malpractice as a line has the highest 
profit as a percentage of premiums at 29.2 percent of direct premiums earned, with the next 
highest percentage being 15.6 percent realized by other liability lines.71 

Some high-risk medical specialists continue to experience outrageous premiums. 
Nevertheless, the answer to this problem is not to restrict the rights of injured consumers, but to 
address the following problems in the insurance industry: 

A. Skimming of Risk. Even though competing insurers may have nearly equal shares
of the market, they have different percentages of associated risk. Doctor-owned companies set 
up during the insurance "crisis" in the 1970s were insurers of last resort. They insured doctors 
who could not obtain insurance from for-profit carriers. Consequently, doctor-owned carriers may 
have, for example, 50 percent of the market in premiums, but a much higher share of risk. 
Meanwhile, the for-profit caITier may have 50 percent of the market, but a much smaller 
percentage of risk. This tactic, known as "skimming," results when for-profit ca1Tiers keep the 
least risky groups or individual doctors for their own client base. 

A way to solve this problem is to put all doctors into a unified,.Pool from which 
all malpractice insurers could write insurance based on their willingness to accept a proponional 
hare of risk. If doctors in this unified pool were 1isk-rated by a neutral agency (i.e., the state 

insurance department), insurers could be required as a condition of licensure to take aJ)ercentage 
0U1igher-1isk doctors in the pool roughly equivalent to their share of the entire medical 
malpractice market. 

Under the "two-tiered" system now in place, for-profit can-iers earn a substantial 
income and saddle the doctor-owned companies with too much risk for their share of premiums. 

B. Proliferation of Risk Catee:ories. A related problem that boosts malpractice
premiums is insurers' practice of dividing doctors into too many risk categories. This has resulted 

in some specialties (e.g., obsteuics and neurosurgery) paying huge malpractice premiums, while 
other providers pay very low premiums. 

Malpractice underwriters have so fine-tuned the risk by the type of medicine a 
doctor practices that they may have unwittingly destroyed the cardinal rule of. insurance.-• 
spreading the risk. In many states, underwriters have subdivided the medical community into as 
many as 12 to 19 different specialties. Because of this proliferation of risk categories, there are 
too few doctors in many of the specialty pools, such as neurosurgery. This is particularly true in 
states where there is not a large physician population. Since negligence associated with 
neurosurgery or obstetrics often results in a lifetime of continuing care, the cost of such injuries 
is exn·emely high but is spread among only a small pool of doctors in the specialty pool. 

The solution is to return risk categories to the way they were originally set up. 

When there were only three or four catego1ies, underwri_ters could put a doctor in high, medium 

71 National Association or Insur;mcc Commissioners. Report on Profit�nility hy Linc. by S1:11c (D.:c. 199'.!). 
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or low risk. By dividing the pool of doctors into a few groups, each pool has sufficient numbers 
to allow the concept of insurance -- spreading the risk among many insureds to permit affordable 
premiums -- to work. This will not increase the total premium dollars collected, but it will 
reallocate what certain classes of doctors pay. 

If risk categories are reduced, specialists will see their premiums drop dramatically, 
while general and family practitioners will experience a modest increase. However, this will 
reflect the changing pattern of medicine over the past 20 years. Today, the general or family 
practitioner accepts little or no risk in his or her practice. He or she refers risky patients to a 
medical specialist who has little in-depth contact with patients. So long as the support system of 
specialists exists to take on the higher-risk procedures, the general practitioner ought to be willing 
to subsidize a slight change in malpractice premium allocation. Such a change permits the general 
practitioner to continue to access a specialized medical opinion in the high-risk case. 

Medical associations do not like the idea of reallocating malpractice premiums 
because it is a potentially divisive issue within the medical community. Nevertheless, such a 
plan offers the best chance to alleviate the high premiums that certain medical specialists are now 
forced to pay. 

C. Lack of Experience Rating. When an insurer writes malpractice insurance, it does
not consider the claims experience of the individual doctor. By comparison, a poor automobile 
driver will pay a higher rate, which takes into account his or her accident and driving record. Bad 
doctors are not charged higher rates, and good doctors receive no insurance break because of 
their competence. Lack of experience rating of malpractice premiums is unfair to good doctors 
and untenable. 

Since a few doctors often are responsible for a large share of malpractice claims 
paid,72 insurers could deter malpractice by charging higher premiums to those most responsible 
for losses. 

This proposal not only makes sense, but also is good public policy. It is long 
overdue. Basing premiums on claims experience will benefit medical consumers by detening 
malpractice and encouraging good medicine. 

D. Oven-ese1ving. Because medical malpractice claims generally take a long time to
resolve, insurers establish reserves to cover their estimated future losses. Insurers label reserves 
as liabilities, but rese1ves are held and invested until claims and claim expenses are paid. 

Insurers prima1ily base estimated future losses on historical loss patterns. Each 
year, estimates a.re adjusted when actual losses a.re compared to the estimated loss. If the income 
from the investment of rese1ves is included in calculating the annual change in the industry's 
medical malpractice rese1ve estimates, insurers ovenese1ved by $1.4 billion between 1982 and 
l 99j .73

This is not surp1ising when you consider how little insurers pay out in claims 
compared to the amount they receive in premiums. When annual premiums collected are 

72 Sec.�. Tcs1imony of Blaine F. Nye from public 111cc1ing en1i1lcd "Academic Task Fore.: for 1hc Review of lhe Insurance 
and Tori Sys1e111s" 169 (June 11. 1987) (less than 4 pcrccnl of doc1ors prac1icing in Florida in 1986 were responsible for 
approximalcly 45 percent of paid claims to injured consumers): Miller et al.. Medical Malprnc1iee: Crisis of Litigation or Crisis 
of Negligence? (Health Resources, Inc .. March 18. 1987) (less than 2 percent of all physicians practicing in Cook County. Illinois. 
were defendants in 36 percent of malpractice claims filed between 1972 and 1986). 

73 A.M. Best Co .. Casually Loss Reserve Development Series .. Medical Malpractice (1992).
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compared to actual annual losses paid, medical malpractice in�urers paid out an average of only 
$45.88 for every $100 in premiums collected between 1979 and 1991.7�

VII. Restricting Patients' Rights Is No Solution
In the cuITent debate over health care, the medical and insurance indusu·ies are once again

pushing for changes to medical liability under the banner of "tort reform." But when fact is 

separated from fiction, these "reforms" would: (1) make it harder for injured medical consumers 
to bring lawsuits, (2) make it tougher for consumers to prevail when they do, and (3) arbitrarily 
limit the amount an injured consumer may recover, even after a judge or jury decides that the 
consumer is entitled to compensation. 

The medical and insurance indusuies' "refo1ms" are not intended to help consumers or 
improve the system, but rather to shield health care providers from responsibility for their 
negligent acts. As one commentator has noted, most of the empirical data on the medical liability 
system 

suggest[s] that the reforms that have generaJly been proposed 
would advance none of the goals of the malpractice tort system and 
would, in fact, exaggerate the system's most fundamental 
shortcomings (less compensation, larger gaps between losses and 
compensation) and weaken the one thing it may get right 
( deteITence). 75 

Proposals that would do nothing to contain costs or improve the quality of care but which 
would restrict injured consumers· rights are: 

A. Federalization of Medical Malpractice. America has always celebrated its great
diversity. Our forebears recognized that the norm in one area may be perceived as unusual in 
another. As a result, they balanced state and federal power, and secured states' rights in the Tenth 

Amendment to our federal Constitution. Tort Jaw, of which medical liability is a part, has always 
been a state issue and should remain so. The federal government should not become the arbitrator 
of what historically has been a matter of state right. 

B. Caps on Dama!!es. Arbiu-cuily capping damages is unjust and further injures those
who have had the misfortune of being severely injured since their damages are most likely to 
exceed the cap. As this paper has shown, damage caps have done nothing to control health care 
spending in California and Indiana. Meanwhile, a jurisdiction that has not enacted caps -- the 

Disuict of Columbia -- has seen its health care costs increase at a rate below the national 
average. Further, damage caps pennit a negligent wrongdoer to evade accountability for his or 
her acts. Ultimately, taxpayers must make up the difference when an injured consumer's damages 
exceed the cap. 

C. Alternative Dispute Resolution (ADR). In its simplest form, ADR can expedite
litigation by providing a process for earlier settlements while still allowing a case to proceed 
unfettered in cou11 if a party is dissatisfied with the result. In that sense, increased use of ADR 
can be beneficial, and A TLA supports programs such as cou11-controlled mediation and voluntary 

;, A.M. Best Co .. fapcricncc by S1a1c (by Linc) (1992). 
n Michael J. Saks. "Malpr;ic1icc Misconccprions :ind 01hcr Lc�sons Aho1111hc Litig:i1ion Sys1cm," 16 Jus1. Sys. J. 7 (1993). 
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arbitration. But many ADR proposals are promoted as substitutes for trial by jury, contain 
coercive penalties designed to force settlements or postpone the right to proceed in court until 
ADR has been completed. These forms of ADR are unfair, costly and interfere with the right of 
every American to have access to courts. 

D. Mandatory Periodic Payments. Defendants who have been adjudicated as negligent
should not be permitted to keep the plaintiff's compensation and dictate periodic payments. This 
only results in a windfall for defendants, since they are able to invest and earn income on the 
unpaid balance of an award.·The injured consumer should receive this benefit. Moreover, there 
should never be any delayed payment without full posting of security to ensure future payments. 

E. Abolition of the Collateral Source Rule. Permitting defendants and insurers to
receive a windfall by requiring an injured patient to offset separately purchased benefits against 
an award turns the justice system on its head. The medical and insurance industries charge that 
plaintiffs "game the system" by receiving compensation in the form of an award and privately 
purchased insurance, i.e., a "double recovery." However, very few plaintiffs receive double 
recoveries. Fmther, there is no reason to benefit a wrongdoer simply because an injured consumer 
had the foresight to secure benefits from a collateral source. 

F. Caps on Plaintiffs' Attorney Fees. Limiting plaintiffs' attorney fees is a Trojan
horse intended to prevent injured medical consumers from retaining an attorney in the first place. 
Moreover, limiting plaintiffs' attorney fees while permitting defendants to spend unlimited sums 
on legal representation is patently unfair to health care consumers. This proposal attempts to stack 
the deck in favor of defendants. 

VIII. Proposals to Improve the System
The A,.ssociation of T1ial Lawyers of America has never opposed change that will protect

patients' rights. Thus, we advocate: 

A. Improved Quality and Safety of Medical Care. The cause of medical malpractice
is malpractice. Lawsuits would be greatly reduced if doctors would clean up the profession and 
drug companies would stop putting profits ahead of patient safety. State medical boards need to 
be strengthened. Pe1formance audits and recertification for doctors, together with stronger 
regulation of hospitals, should be required. 

The walls of secrecy should be tom down so that consumers will have meaningful 
access to reliable info1mation concerning the quality of care -- particularly the National 
Practitioner Data Bank and peer review results. In this way, o·aditional market forces can weed 
out incompetent and dangerous health care providers. 

Arbitrary limits on the liability system should be opposed or, where already 
enacted, repealed. The system should be allowed to work. 

B. Elimination of Physician Self-Dealing. Taken alone, this will have an immediate
and major impact on containing health care costs. As discussed in this paper, the medical 
establishment has opposed elimination or regulation of physician self-refenal and, therefore, it 
generally has fallen on the individual states to try to limit or prohibit this costly practice. 
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C. Streamlining the Medical Liability System. At present, medical defendants obtain
a decided advantage by delaying case resolution. Two changes at the state level would expedite 
case resolution: 

1. Apply prejudgment interest in all medical liability cases. This would
provide an incentive for liability insurers to seek early resolution as opposed to dragging cases 
out. 

2. Develop a simplified system for handling small cases at the state level.
Many cases currently are not filed because, given the medical and insurance industries' resources, 
litigation is simply too expensive. A simplified system for small cases would fill that void. It 
should, at a minimum, have strict time limits to ensure speedy resolution of claims, and 
simplified rules of proof and processes such as limits on experts and bans on costly discovery. 

D. Reforming Malpractice Insurance. Necessary insurance refo1ms include compressed
rate classifications and mandated experience ratings. Insurers also should not be allowed to either 
"skim" the risk or overreserve. 

IX. Conclusion

Medical liability is a subject that has been driven largely by anecdotes and a public 
relations campaign suppo11ed by enoimous budgets. It is too important to the quality of health 
care and the access to justice for millions of Ame1icans to allow fiction to go unchallenged by 
fact. 

We hope this paper helps separate fact from fiction and, ultimately, that the public and 
policymakers will realize that medical liability is not a factor in 1ising health care costs. Medical 
liability contributes to the overall quality of health care of our nation. Further, we hope that the 
health care debate will instigate reform -- not regressive measures of self-protection, but true 
reform that will secure equal justice for all. 
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