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WASKINGTON, DC 20510-3803

Octobher 20, 1993

Hillary Rodham Clinton
Office of the First Lady
The White House
washington, D.C. 20500

Dear Hillery,

Thanks very much for our conversation yesterday afternocon.
Ae 1 hope I conveyed, 1 think it would be extremely helpful for
you to spend Lwenty minutes before the bill is rclcased with Bub
Fogel and Jim Mundy. Bob, as you know, is one of Chicago’s most
prominent trial lawyers, and Jim is a close fricnd who was
recently president of the Pennsylvania Trial Lawyers Association.

They are trne supporters of health care reform and are
exceptionally good at spotting landmines. They want to make sure
the bill succeeds.

Jim can be reached at 215-568-6190 (work), 215-565-5584
(home) or 215-280-2165 (car). Rob can be rcached at 312-236-5207
(work) or 312-337-5948 (home).

Tom Daschle and I had a good session with the Washington
press corps this morning and succeeded, I think, in guking some
holes in the Republican "'plans." I enjoyed a repeat performance
this afternoon in debate on the floor with Kit Bond of Missouri.
The battle is engaged!

All my best wishes.

Ha%ris Wofford
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HirtaAry ALERT -~

A special project of the American Conservative Union.

Dear Fellow American,
Here is your opportunity to do what you couldn’t do in 1992...

...vote FOR or AGAINST First
Person Hillary Rodham Clinton.

Please, take out a pen right now and sign the enclosed HILLARY
BALLOT. Then rush it back to me today.

Hillary "Rodham" Clinton is now the second, if not tne firxst,
most powerful person in the world.

She sits in on Cabinet meetings...

... her lackeys are in charge of, among other things,
the Justice Department and the Department of Health
and Human Services;

... she has a huge taxpayer-paid staff and flies on U.S.
military aircraft at your and my expense;

... her lavish offices take up nearly an entire floor of the
West Wing of the White House;

.+, and even though Hillary is in the process of dictating
what health care will be available to you...

... S8he was elected by no one and jis accountable to no one.

You and I didn’t have a chance to vote for or against "Pirst
Person” Hillary Clinton before.

But you can now. And this time, I‘ll personally wmake sure your
voice will be heard.

So please, do not delay your response. Complete your HILLARY
BALLOT and rush jt back to me todav. Your HILLARY BALLOT will be
tabulated in our national processlng center here in Washington. D.C.

s Your vote will be kept strictly confidential.

But the overall results will be sent to the White House,
congress, and to the national media.

Our goal: to counter the biased media’s ridiculous clajm that
Americans approve of Hillary and her enormous lllegitimate (or

illegal) power. What’s more, we want to use the results of our

HILLARY BALIOTS to force Bill clinton to rejn jin his wife before she
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can do any serious and long term damage to our nation.

“Billary" (Bill and Hillary) fooled America last November. They
deliberately misled voters into believing that Hillary would not have
enormous power.

We all know now that this was not true. We know that Hillary’s
"down home" act and cookie baking were all a charade.

And we knhow that Hillary intends to rule the White House and our
nation with an iron fist.

In fact, that is exactly what she is already doing:

*# Hillary demanded that Bill Clinton pick a woman for
Attorney General -- no matter how many times it took
to get it right;

* Hillary plaved a major role in nearly all Cabinet
appointments making sure her friends, such as the ultra-
liberal Donna Shalala, were chosen over others;

* Hillary gits in on all cabinet meetings, was a rajor
player in the White House/Governors conference, and
has already begun lobbying -- and bullying -- Senators
and Congressmen from both political Parties.

Do you ever wonder why Bill Clinton caters so much to the
radical homosexual crowd?

Why he insists on homosexuals in the military? Or why he wants
AIDS infected immigrants to come to America?

Part of the answer is "Queen Hillayy."

Her radical agenda includes special privileges for homosexuals,
feminists, abortionists and other left-wing kooks.

It also includes... sky-high taxes... oppressive government
regulations... a massive redistribution of wealth... an expansion of

the welfare state... racial quotas... federally funded pornoqraphy...
the complete dismantling of the military and the CIaA...

... and total control over your life and your income.

That’s why she told Bill Clinton to give her the one job in the
one area in which she can cause the most damage -- health care.

Nothing frightens me more than Hillary deciding for me and for
you what kind of health care we should have. Because despite what
she says, Hillary’s health care plan will almost certainly lead to:

* rationed health care:

* new taxes on Social Security, income
and health care benefits;

* long waiting periods and delays
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in treatment;
* fewer doctors, less drug research,
and poorer health care quality.

This is the future Jf Hillary is allowed to decide our nation’s

health care system -- guaranteed.

Guaranteed because Hillary is a pro-socialist, pro-Marxigt
leftist who will lead our nation down the same path as the Soviet
Union, Eastern Europe and other nations who have bankrupted

themaelves by trying to provided "free" government run health care.

The bottom line ny friend is that nothing is "free." One way or
another, you and I will always pay for health care.

But with Hillary in charge, the health care we get will be far
vworse then what we get now.

That’g on_an

And why, I hope I can count on you to join "HILLARY ALERT," a
special project of the Amerjcan Conservative Union (ACU).

My name is David A. Xeene. I am Chairman of both HILLARY ALERT
and the ACU. The ACH was founded in 1964 by aides to Barry
Goldwater’s Presidential campaign.

considered by many to be the most respected and effective
zrasaroots organization in America, the ACU is the one group that
ruly frightens the liberals.

And for ggod reason.

From standing up for the "Silent Majority" in the 1960s... to
limiting the damage caused by Jimmy carter in the 19708.. to helping
Ronald Reagan build his c¢onservative "revolution™ in the 1980s...

And with your support today, we intend to continue to make
history in opposing the socialist agenda of Bill and Hillary Clinton.

Wo believe in lower taxaes... less government... a strong
defense... the traditional family values that made America great.

In short, the ACU stands for everything Bill and Hillary
detest... Cod, family, and patriotisnm.

That’e why one of our top priorities is using HILLARY ATLFRT to
limit the power of Hillary "Rodham" Clinton. 1In many ways, she is
far more dangerous than haer husband because she fanatically helieves
her leftist philosophy. And about all that stands in her way right
now are you, me, and the taxpayers of America. That’s why, in
addition to your HILLARY BALIOT...

... I also hope I can count on you to rush the ACU a most
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generous donation of $15, $20, $25, $50, $100 or more today.
Please, your gift is just as important as your HILLARY BALIOT.

You see, in taking on Hillary Clinton we are taking on the
darling of the media, Hollywood, and the entire establishment Left.

To counter this force, we need to:

*# distribute a minimum of 3 million HILLARY BALLOTS
nationwide as soon as possible;

* recruit an army of 100,000 Americans willing to flood the
White House, the Congress and the radio talk shows in a
sea of petitions, phone calls and letters demanding Bill
Clinton rein in his radical wife;

* create and publish a HILLARY ALERT newsletter which will
track and expose every move made by our new "First Person®;

* form an alliance of Congressional leaders who will help us
fight Hillary’s socialist health care proposals in the
House and Senate.

My friend, this is indeed a massive endeavor. And it will take
your support, both political and financial to make it work.

But with your help, it can and will work. As long as we begin
today., before it’s to .

The ACU needs your completed HILLARY BALLOT today so we can
launch a counter strike against her biased allies in the media.

And we need your gift of $15, $20, $25, $50, or $100 to fund
this counter strike.

So please, complete your HILLARY BALLOT and then rush it back to
me today along with your most urgent, most generous donation.

Thank you.
. . -3‘4-——§
David A. Keene
Chairman
P.S. In an arrogant and symbolic¢ slap in the face to all Americansg,

Hillary cClinton changed har name to Hillary "Rodham®" Clinton
after the election. This use of her maiden name is Hillary'’s
way of saying, "I fooled you in November. Too bad. I’‘m in
power now and there is nothing you can to do stop mel™".

Please, help me and the ACU prove Hillary "Rodham"
Clinton wrong -~ today.
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- personaL nery 7o DAVID A. KEENE

Chairman of American Canservative Union (ACU)
Hillary Alert

e —

Dear David,

O 1am angry and frightened by the enormous power that has been given to Hillary Clinton. We
must do all we can to rein in this pro-sodalist before she can seriously damage our nation

You can count on me. Iam completing my HILLARY BAILOT and rushing it back to you today
along with my check for:

J$15 020 O $25 C1$50 J¢75 C1$100
(¢250 [0Ogs00 [J$1,000 Other$

Please make your chack payzble w: Hillary Alert or the American Conservative Union.

ACU ia a non-profit, grasaroats

| organization. Contributions to the
ACU are not tax-deductible.
Corporate contributions are
welcome.
Not authorized or printed at
govarnment or taxpayer expensa.

—

DO NOT CUT OR S8EPARATE. RETURN THIS ENTIRE FORM TODAY.

I ARSI RO

HILLARY BALLOT

Sponsored by “Hillary Alert”
A Special Project of the American Conservative Union.

[

{3k}

TR

rdaL LT FEETEAT LTI

Instructions: Please answer each question. Then place your ballot and your donation check in the 1
endosed, pre-addressed, relum envelopa. Thank you.

!

1) Doyouapprove or disapprove of Hillary “Rodham” Clinton?

% O Approve O Disapprove O Undedided =
= 2) Shoud Clinton have a taxpayer funded, White House political staff to help her =
= determine US policy? e : %
= OYes O No O Undedided =
= 3)  Should Hillary “Rodham” Clinton be in charge of our nation's health care policy? =
= O Yes O No O Undecided =
= 4) Do you think you were lied to during the campaign about how much power Hillary Clinton ~ |=
= would have in the White House? _ ==
= Yes O No O Undecided =
= 5) Do you approve or disapprove of Hillary’s dedsion to use her maiden name, “Rodham,” since | =
= Bill Clinton was elected President? _ =
= O Approve O Disapprove O Undecided =

e
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SBenator Bob ﬁule

Republican Leader
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Pl ane
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Dcar Pricnd,

Plcase complete the enc¢losed 1993 CONSERVATIVE AGENDA SURVEY anad
rush it back to me today.

While I c¢an’t change last fall’s election results, I can make
sure that the views of the 57% of voters who voted against 3ill
Clinton are strongly represented here in Washington.

And with your help, that is exactly what I intend to do.

Your response to the enclosed survey will help me determine how
beat to advance the conservative agenda and combat the liberals who
control Congress. So please, take a moment right now to complete
your 1953 CONSERVATIVE AGENDA SURVEY.

Don’t get me wrong. Unlike what the llberal Democrats dia
during President Bush’s Administration, we’re not going to attack
Bill Clinton at the expense of the best interests of the nation. But
we must fight the liberals night-and-day to prevent the advancement
of their own radical agenda that lncludes:

New taxes on just about everyone and everything;
statehood for Washington, DC;

government controlled and rationed health care;

a lifting of the ban on gays in the military;

massive new soclal welfare spending;

new burdensome regulations on small businesses; and more.

* * % %% ¢

The liberals are already advancing this agenda on all fronts.
And rlght now, we need to determine the best way to counter this
onslaught against the Reagan Revolution.

So please, complete your 1993 CONSERVATIVE AGENDA SURVEY and
rush it back to me today. Your answers will help us determine our
priorities for 1993 and beyond.

I believe our ability to push back the coming liberal tidal wave
depends on how successful we are in uniting the hundreds and
thousands of conservatives across the nation who stood together in
1980, 1984 and 1988. Republicans, Independents and “Reagan
Democrats" who share our values must unite in one effort to protect
the gains we have made since 1981.

That‘s why I am hoping we can count on you for much needed
support in the difficult weeks and months ahead. Believe he, our
struggle against the liberal forces now occupying Washington is going
to be long and hard. Think about it! Liberals now control the white

American Conservative Union « 38 Ivy Strcet » Washington, D.C. 20003
Not printed at government expense.
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[J 1wouldbe proud to becomne a part of your “loyal opposition” team working to thwart Bill 5
Clinton’s radical left-wing agenda for America. We cannot allow this new liberal regime
to totally tear down everything you and I have worked so hard to build.

|

J
Therefore, to help you and the American Conservative Union (ACU) unite conservatives :
into one strang and powerful army, I am completing my 1993 CONSERVATIVE L
AGENDA SURVEY and rushing it back to you today along with my most generous

donation of:

|  Osis Oso Oss Osso Osrs Osioo
!' O¢250 [O$500 [$1,000 (OOcher$ |
} Please make your check payable to: American Consevagive Union or the “ACU”

ACU s a non-profit , grasaroots organization. Contrbutions to the ACU are nat tax-deductibks. Corporate contributiona aro wekome.
Not authorsized or printed at govemment or taxpayer expense.

0O NOT CUT OR SEPARATE. RETUNN THIS CNTIRE FORM TODAY.

1993 CONSERVATIVE AGENDA SURVEY

LR T
Part |, pleasa check off the three issues which are

3) f you answered YES to question number 2, would

most important to you in 1583 and beyond.

Protecting the Social Security systemn
— Preventing new tax increases
—___ Balancing the federa) budget
X__National Health Care
. U iessional reform
Fi a cure for AIDS
— Ending Abortion
— Maintaining a strong national defense
__ Family values like school prayer
— Getting tough on ¢rime
— Ending grug abuse
Maintaining the right to bear arms
Preventing special prvileges for homosexuals
Preventing D.C. statehood

Part ll. Answer YES or NO to each of the following.

1) Should Washington, D.C. becnme the S1st state of
“New Columbia™?

X ves

NO — UNDECIOED

2) Do you support nationa health insurance (sodalized
- medicine)?

X ¥es

NO . UNDECIDED

you still support national health insurance if it involved
govemment controlled, rationed health care?

X_YES NO ___ UNDECIDED

4) The Democrats are calling for many new tax
increases. Which of the following taxes would you

support (if any)? New taxes on...
é\ Income Social Security
Gasoline Inheritances
Retall sales None of the above
(Valuo Addod Tax or VAT)

6) Which of the folowing Congressional reform changes
should conservatives and Republicans fight for the
hardest?

X _Term Limits
Line ltem Veto
A Pay Raise repeal
Reduction of Cong.Pensions

i An end to franking privileges
An end to all perks

Other

Survey continued on back. . . -




6)

7)

8)

9)
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1993 CONSERVATIVE AGENDA SURVEY continued

Should avowed homosexuals be allowed in the 10) Please write a brief comment on what you

military? believe conservatives and Republicans shouid
g — Democrats.

Do you favor abortion on demand?

_X_YES ___NO UNDECIDED COMMENTS:

in your opinion, why did President Bush lose the TRy

election 10 Bill Clinton? (You may choose more than CISBAND THE REPUBLICAN PARTY. IT IS

one answer.) TOTALLY OUT OF TOUCH WITH THE MAJCRITY

Bush not conservative enough i THTS COLIT=Y

GOP Convention :

Bush 100 conservative START A NEW PAXTY. MINUS, GINGEICH
—_The media : . i "
—___The economy BURTOH, COATS, W=3Es, CiP, 3ZMNETT,

Bush's broken "no tax" pledge g TALYE T Emecn ) =

X__Clinton ran superior campaign SRRSO S, NG P s
——_ People wanted "change* ARMZY, BUCHANAN, SUNUXU, AEACAN,

Other IAK. XASTOH AND Zyepd
Should Republicans fight President Clinton and OTHER LUNATIC WHO SAYS EE'S A REPUBLIC-
liberals on an issue by issue basis or openly declare INSTALL RARRY GOLDWATZR AS CHAIRMAL CF
war against the Democrats in Washington? THE NEW PARTY. HE'S TE CMLY REPUBLIC:

Declare War THAT MAKES ANY SENSE ANYMORE.

Fight one Issue at atime I FORGAT, BAN TAS Z.TRZI BUSH FANILY.

Undecided




The Medical Malpractice Crisis: Will No-Fault
Cure The Disease?

I. INTRODUCTION

Problems surrounding medical professional liability have reached crisis pro-
portion.! The frequency and severity of malpractice suits are increasing, resule-
ing in extraordinary surges in insurance premiums.® Some physicians pay as
much as $82,000 per year for malpractice insurance.® High premiums coupled

! The early 1970's wimessed che first crisis in medical professional liabilicy, which spawned a
detailed study of che problem by the federal govemment. See DEP'T OF HEALTH, EDUCATION &
WELFARE, MEDICAL MALPRACTICE: REPORT OF THE SECRETARY'S COMMISSION ON MEDICAL MAL-
PRACTICE, DHEW Pub. Nos. (05) 73-88, 73-89 (1973) (hercinafter SEQRETARY'S REPORT]. The
State of Hawaii also launched its own study of the malpractice problem at that rime. See DEP'T
OF REGULATORY AGENCIES, MEDICAL MALPRACTICE: ISSUEs, DISCUSSIONS AND PROPOSALS FOR
CHANGE, STATE OF Hawall (1976).

Physicians uniformly feel they are presently experiencing a second malpractice crisis. See Ameri-
can Medical Associacion Special Task Force on Professional Liability and Insurance, PROFESSIONAL
LIABILITY IN THE 80's, Reports 1, 2 & 3 (1984-85) [hereinafcer AMA REPORT); The Malpractice
Blues, TIME, Feb. 24, 1986, at 60; OFFICE OF THE ATTORNEY GENERAL. UNITED STATES DEPART-
MENT OF JUSTICE. REPORT OF THE TORT POLICY STUDY GROUP ON THE CAUSES, EXTENT & PoLicy
IMPLICATIONs OF THE CURRENT CRISIS IN INSURANCE AVAILABILITY AND AFFORDABILITY (1986)
{hereinafter TORT POLICY WORKING GROUPY; Sorvy, America, Your Insurance Has Been Cancelled,
TiME, Mar. 24, 1986, at 16-26 ([hereinafter SORRY AMERICA, YOUR INSURANCE Has BEEN
CANCELLED).

But see Neubauer, Medical Malpractice Legislation: Laws Based on a False Premise, 1985 TRIAL
64 (1985); Blodgete, Malpractice Crisis?, 71 A.B.A. J. 18 (1985). The ABA also rejected the
AMA'’s contention thac the inaease in malpractice insurance races is a crisis. “This commictee
believes thac although there is a problem in the area of medical malpractice insurance, the term
‘crisis’ is an overstatement.”’ Silas, Bitter Medicine, 72 A.B.A. J. 20 (1986).

* AMA REPORT 1, supra note 1, at 6-15. “The St. Paul [Insurance} Companies, with 14.6%
of the national medical market, reported 5,870 claims in 1983—2,757 more than in 1979, an
increase of 88.6%." Id. ac 10. In Hawaii, 155 malpractice claims were filed with the Medical
Claims Conciliation Panel in 1985, compared to 84 in 1980. J. MARDFIN. MEDICAL MALPRACTICE
IN THE STATE OF HAwAII, Dep’t of Commerce and Consumer Affairs 14 (Jan. 1986).

* AMA REPORT |, supra note 1, at 8. See also Blodgerr, supra note 1, ac 18, where premiums
as high as $82,000 were quoted. Hawaii's annual malpractice insurance premium for an obstetri-
cian ($1 million/$3 million, claims-made policy) was $42,783 in August, 1985. (Medical Insur-

241
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with the possibility of subjection to the ordeal of a lawsuic have caused some
physicians to eicher abandon or restrict their practices, particularly in high risk
specialties such as obstetrics and neurosurgery. As a resule, some geographic
areas have lost certain types of medical services.®

The malpractice threat, many doctors believe, has contributed to che erosion
of the doctor-patient truse relationship, and to the practice of ‘‘defensive
medicine.”’® One estimate placed the cost of defensive medicine ac $15.1 billion
per year,” a cost ultimately borne, to a large extent, by the consumer.Are pa-
tients unrealistic in their expectations of medical cures, seeking legal redress
whenever results are less than perfect?® Is physician carelessness largely responsi-
ble?® Or is this unhappy situation the resule of the breakdown of the traditional
tort system?'® Whatever the reason, the situation is tragic when one considers

ance Exchange of California data on file ac the Hawaii Medical Association, Honolulu, Hawaii).
¢ AMA REPORT |1, supra note 1, at 16-20.
® In Hawaii, obstetric services on the island of Molokai were recently suspended because of
unaffordable insurance premiums. Deliveries are currently being performed by a midwife insured
under the state hospical’s liability policy. Kona and the Kohala area of the Bir 'sland of Hawaii
have one remaining obstetrician, down from four. Testimony by Stan Snodgrass, President, Hos-
pital Association of Hawaii, before the House Judiciary Committee in Honolulu, Haw. (Feb. 26,
1986).
On the Hawaiian island of Molokai, pregnant women who want a doctor in attendance
when they give birth fly to neighboring Oahu or Maui. The five Molokai doctors who
once delivered babies have stopped doing so because malpractice insurance wou'd cost
them more than the total of any obstetrical fees they could hope to collect.
Sorvy, America, Your Insurance Has Been Cancelled, supra note 1, ac 16.

¢ Defensive medicine is the procedure of conducting tests or treatment for legal, rather than
medical reasons. See gemerally Neubauer, supra note 1. “Forty percent of responding physicians
said they prescribed additional diagnostic teses and 27.2% said they provided additional creac-
ment procedures as a response to the increased risk of a professional liability action.”” AMA
REPORT 1, supra note 1, at 16. Bur see Bernzweig, DEFENSIVE MEDICINE, in SECRETARY'S REPORT
app., s#pra note 1, at 40; (*'Thac the phenomenon exists cannot be denied, but to say thac all
defensive medicine practices are invariably harmful, or that the threat of malpractice litigation is
the only reason they occur, is much less supportable, based on the evidence at hand.™).

7 AMA REPORT 1, supra note 1, at 16. By way of perspective, the health care industry ex-
pends some $400 billion annually. Levey, Bottom-Line Health Care?, 312 New ENG. J. MED. 644
(1985).

¢ “The promise of expertise must be kept. Humanity has splic the atom and walked on the
moon. Nothing less than a comparable performance in health care can be considered acceprable.
Failure is no longer tolerated.” R. POLLACK. CLINICAL ASPECTS OF MALFRACTICE 3 (1980).

® See generally H. JACOBS, THE SPECTER OF MALPRACTICE: THIS BOOK MAY SAVE YOUR LIFE
(1978) (Dr. Jacobs places the blame squarely on the shoulders of negligent providers of health
care.).

1 O'Connell, No-Fauls Insurance For Injuries Arising From Medical Treatment: A Propasal for
Elective Coverage, 24 EMORY L. J. 21 (1975); O'Connell, I¢t’s Time For No Fault for Al Kinds Of
Injuries, 60 AM.A. J. 1070 (1974), Havighurst & Tancredi, Medical Adversity lnsurance—A
No-Fault Approach To Medical Malpractice and Quality Assurance, 51 MILBANK MEMORIAL FUND

1987 /
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unfair and unreasonable results.*® Furchermore, they cite the tort system as che
cause for the current widespread insurance liability crisis,»® of which medical
professional liabilicy is but one example.

What should a solution to the malpractice problem ideally accomplish? Con-
sideracion of the following four goals appears essential for any acceptable solu-
tion to the malpractice problem: (1) just compensation for avoidable injuries;
(2) deterrence of bad medical practice; (3) mainctenance of insurance af-
fordability and reduction of transaction costs; and (4) preservacion of che doc-

tor-patient ctrust relacionship.
A. Just Compensation for Avoidable Infuries

Just compensation can be defined as compensation chat is fair, reasonable,
and prompt.** Fairness requires that all cruly injured patients be compensated.
Compensation should be reasonably predictable for che patient and for the cal-
culacion of insurance races, and it should be commensurate to the extent of loss.
Economic losses, including lost wages and medical expenses, can be reasonably
calculated, and should dearly be compensable. Noneconomic losses or general
damages, on the other hand, are not as susceptible to simple calculation.*® Fre-
quently, the focus in licigacion is to elicic the sympachy of the jury to generace
high awards.? Punitive damages are meant to punish the tortfeasor and to
deter future wrongdoers from gross negligence and intentional torts.?” Such con-
duce is perhaps better deterred by licensing board sanctions,*® which are more

3% See supra note 10.
33 See TORT POLICY WORKING GROUP, swpra note 1; AMA REPORT, supra note 1.

34 See generally O'Connell, supra note 12; Havighurst, supra note 12.

* Professor O'Connell stated:

[Tlranslating a noneconomic loss such as pain into dollars is an extremely uncertain process
fraught with large transaction costs. Highly emotional evidence and arguments are at a
premium as both sides try to win the sympathies of the jurors. Michael F. Colley, a

leading plaintiffs’ lawyer, admits that ‘juries vote based on their impressions, their feelings,
their biases, and their prejudices, not the faces of the case. . . ." The resule is often very

dissimilar awards for very similar injuries.

O'Connell, swpra note 14, ac 899-90.
3¢ Nowhere in all of insurance does violation of the principle of indemnity lead to such

rampant waste as does payment for pain and suffering.”” O'Connell, supra note 14, ac 900. “In
making arguments for pain and suffeting awards, both sides actempe to win the jurors’ sympa-
thies with highly emotional evidence. A blind plaintiff will receive careful instruction to come to
court with his seeing-eye dog and to dab at his eyes with a handkerchief.” O'Connell, Offers Thas
Can’t Be Refused: Foreclosure Of Personal Injury Claims By Defendants’ Prompt Tender Of Claim-
ants’ Nes Economic Losses, 77 Nw. UL REv. 589, 591 (1982) [hereinafter, Offers Thas Can's Be
Refused).

37 Punitive damages have not been awarded for medical malpractice in Hawaii.

** In Hawaii, the Regulated Industries Complaines Office (RICO) investigates complaints
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experienced at understanding the complexities involved in a medical malpractice
suit. Finally, an effective system must compensate its victims efficiently and
. withoue prolonged delay.?®
A key inquiry is whether the present fault-based tort system accurately dis-
tinguishes between injuries arising out of negligent care and those that resule
from judgmental errors or from unavoidable complications. Medical practice is
as much an arc as it is a science, and professional judgment is pervasive in the
clinical care of patients.3® To be sure, there are examples of substandard care
such as failing to diagnose a clinically apparent malignancy, or surgically remov-
ing the wrong limb or organ.?! In many instances, however, medical judgment
is an educated guess. Only in retrospect can the decision be vindicaced or at-
tacked. For example, a patient with headaches may harbor a brain tumor, but
she is far more likely to be suffering from tension headaches or migraine.3?
Should a CAT scan®® be performed to detect the unlikely cumor, even though
such a test is expensive and carries wich it a small risk of complications includ-
ing death?™ There is no established community “‘standard’” for this clinical
situation.®® Should the physician forego the test if the best clinical judgment so
dicrates, or is the doctor better off ordering the test anyway to protect againet a

against doctors and ocher professionals, and submits their recommendations to the Board of Med-
ical Examiners fot action. HAW. REv. STAT. § 453-7.5 (1985).

3 See supra note 13.

% In the practice of medicine, the physician employs a discipline which seeks to utilize
scientific methods and principles in the solution of its problems, but it is one in which, in the
end, both science and art are wedded.” G. THORN. R. ADAMS, E. BRAUNWALD, K. ISSELBACHER &
R. PETERSDORF, HARRISON'S PRINCIPLES OF INTERNAL MEDICINE 1 (8th ed. 1977).

' A jury recently awarded $5.2 million to a patient whose normal non-cancerous kidney was
mistakenly removed, requiring life-long dialysis rreatment. The Malpractice Blues, supra note 1, at
60. For a compendium of cancer malpractice cases, see Annotation, 79 A.LR. 3D 915 (1977).

32 “About 8 to 10 per cent of the headache patients seen by the generalist are suffering from
some type of vascular headache. Two percent of these headache patients have an organic cause for
their headache and the remaining 90 percent are diagnosed as having muscle contraction or
tension headache.” R. RAKEL. CONN's CURRENT THERAPY 732 (1985).

3 “CAT" stands for computerized axial tomography, an advanced X-Ray technique which
reconstructs a three-dimensional view of the body's organs. In 1986, a CAT scan of the brain cost
$427 ac Hawaii's Kuakini Medical Center.

3¢ Adverse reactions to CAT scans average 5%. Four deaths occurred in a survey of 302,083
patients receiving contrast media (used in CAT scans and other radiographic procedures).
Shehad:, Contrast Media Adverse Reactions: Occurrence, Recurrence, and Distribution Pattern, 143
RADIOLOGY 11 (1982).

8 Headache is an extremely common disorder, and the excessive application of expensive

and highly technical laboratory procedures to the diagnosis and treatment of benign head

pain has been a substantial cause of unnecessary medical costs. Set against chis truism is

the fact that in some instances a timely CAT scan . .. can give lifesaving

information . . . .

J. WYNGAARDEN & L. SMITH, CECIL TEXTBOOK OF MEDICINE 2060 (1985).
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malpractice suit in the event a cumor actually is presenc?

Unexpected complications from drug therapy is another area where the cur-
renc tort system does not distinguish between medical judgment and negligent
conduct. For example, agranulocytosis®® is a known side-effect of propylchi-
ouracil, a drug effective in the treatment of an overactive thyroid.’” If the risk
of this potentially lechal complication, which is less than 0.5%,%® was not specif-
ically discussed with the patient, does the patient have a cause of action? The
docerine of informed consenc®® requires the physician to inform the pacienc of
any proposed treatment, as well as alternatives to and material risks associated
with the treatment, before obraining consent to creac.*® However, physicians
commonly do not discuss all remote risks with their pacients, especially chose
patients who may be unduly alarmed by the informacion. In Nishi v. Hari-
well*' the Hawaii Supreme Court explicitly recognized this exception to the
informed consent doctrine, holding that a physician may wichhold disclosure of
information regarding any untoward consequences of a treatment where full dis-
closure will be detrimental to the patient’s total care and best incerest.** Yer, it
is unclear what constitutes a detriment to the patient’s best interest.

Finally, suppose a patient suffers a post-operative infection after bowel sur-
gery, subsequencly dying from the complication. Such complications are known
to occur in a small percentage of cases despite observance of the highest stan-
dard of care.*® Scill, che issue remains whether deviation from due care was

3 Agranulocytosis is defined as “an acute disease chmcterized. by marked leukopenia and
neutropenia {decrease of white blood cells} and with ulcerative lesions of (.he chroat and ocher
mucous membranes, of the gastrointestinal tract, and of the skin.”” DORLAND'S ILLUSTRATED MED-
ICAL DICTIONARY 48 (1965). -

3 Hyperthyroidism is usually treated by propylthiouracil, radioactive iodine, or surgery. E.
MAZZAFERRI, ENDOGRINOLOGY 144 (1980).

8 id. ac 145. B .

3 Generally, the informed consent doctrine requires the treating physician to u?form tl'fc pa-
tient of the diagnosis and proposed treatment or diagnostic procedure, the alrcmauvcs-avalla'blc.
and the material risks associated with the procedure. Hawaii's informed consent statute is c.odlﬁed
in HAW. REV. STAT. § 671-3(b) (1985). See also Note, Leyson v. Steurmann: Is There Plain Esrror
in Hawaii's Doctrine of Informed Consent, 8 U. HAW. L. REV 569 (1986):

49 Does a complication rate of less than 0.5% constitute a “material risk” and th.ercforc re-
quired to be discussed with the patient? Or is the risk too remote? In Score V..WIISOH. 3.96
$.\0.2d 532 (Tex. Civ. App. 1965), aff'd, 412 5.W.2d 299 (Tex. 1967), a 1% risk of heanng
loss required disclosure. Cf. Yeates v. Harms, 193 Kan. 320, 393 P.2d 982 (1964). afd. in part.
rev'd in pars, 194 Kan. 695, 401 P.2d 659 (1965) (court ruled that a 1.5% chance of visual los
was insufficient to require disclosure). e

41 $2 Haw. 188, 473 P.2d 116 (1970). In Nishi, a stroke occurred as a complication follow-
ing an invasive x-ray procedure. The plainciff sued for medical malpractice on the grounds that he
was not informed of the risk.

4. ac 191, 473 P.2d at 119. .

4% “The majority of wound infections are caused by only a relatively few surgical procedures;
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responsible for the complication, an issue easily raised, but not as easily
resolved.

“The present system of deferring to the community standard** does not always
work in pracrice. Experts define the standard differently depending on whether
they are testifying for the plaintiff or the defendant.*® In the meantime, ,
drawn-out malpractice claim with potential adverse publicity stigmatizes ¢he
physician irrespective of the final outcome of the claim. Perhaps that explaing
why less than one case in twenty ends up in court.*® Fear of publicity and jury
sympathy make out-of-court settlements the preferred solution.

The ease of imputing bad medical results to negligent behavior is therefore
apparent, especially if hindsight is used unfairly to penalize competent decision-
making. This concern among physicians, however, may be exaggerated, because
most claims are adjudicated in favor of the physician, either in pre-trial
panels,*” or when litigated to verdict.*®

The problem is no less acute for the victim of true malpractice who does not
press her claim for compensation. This injured patient recovers nothing from
the negligent wrongdoer. Many more cases of negligent medical care occur than
are pursued for legal redress.*® The present system ignores these victims with

these infections are likely to occur when operations are long or require extensive resection, or when
contamination is unavoidable.” HARRISON'S PRINCIPLES OF INTERNAL MEDICINE 767 (1977).

¢ PROSSER & KEETON ON TORTS, swpra note 19, § 32, ac 187. “The formula under which this
usually is put tw the jury is that the doctor must have and use the knowledge, skill and care
ordinarily passessed and employed by members of the profession in good standing.” Id.

® Id. at 188-89. Medical “‘experts”” widely advertise their availability in litigation joumals,
rendering obsolete the accusation of a ““conspiracy of silence’” among doctors. A recent issue of the
ABA journal contained no fewer than 13 separare such ads. See, e.g., 72 A.B.A. J. 94, 117, 119
(1986). The expert is asked to state, as a matter of reasonable medical probability, whether the
standard of care has been breached. Experr testimony is netessary to sustain the plaintff's case.
See Devine v. Queen’s Medical Center, 59 Haw. 50, 574 P.2d 1352 (1970); Phillips v. Queen’s
Medical Center, 1 Haw. App. 17, 643 P.2d 365 (1980).

“ In 1984, only four malpractice lawsuits were litigated in Hawaii courts. One hundred
twenty-three complaints were filed with the Medical Claims Conciliation Panel during that year.
J. MARDEIN, supra note 2, at 14, 18.

47 In Hawaii, of 453 claims heard by the Medical Claims Conciliation Panel from 1979-84,
respondents were found liable in 109 claims (24%). Id. ac 17. The following 26 states have pre-
trial screening panels for medical malpractice claims: Alaska, Arizona, Arkansas, Connecticue,
Delaware, Florida, Hawaii, Idaho, Illinois, Indiana, Kansas, Louisiana, Maine, Maryland. Massa-
chusercs, Missouri, Montana, Nebraska, New Hampshire, New Jersey, New Mexico, New York,
Ohio, Pennsylvania, Virginia, and Wisconsin. Four other states, Nevada, North Dakota, Rhode
Island, and Tennessee, have repealed their provisions for such screening panels. AMA REPORT 2,
supra note 1, ac 20-21.

“® Where cases end up in trial, defendant verdicts generally outnumber plaintiff verdicts by
more than 2 to 1. "75% of physicians who go to trial in Cook County (lllinois} are vindicated."
AMA REPORT 1, supra note 1, ac 20.

“ A 1974 Califonia study suggested that 0.79% of all hospitalized patients suffer adverse
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According to Dean Calabresi, an optimally efficient accident prevention policy

minimizes the total costs of injuries, including the resource and utilicy costs of

the injuries themselves, the preventive costs, and transaction or administratjve
costs.®® Marker or general deterrence allows individuals to consider accident
costs in choosing among activities. This postulates that individuals are ade-
quately informed about the alrematives, which is usually not the case in the
choice and acceptance of medical services. Thus, specific deterrence is needed.®®
This can take the form of governmental regulation or the traditional tort action
in negligence. With reference to medical malpractice, however, Calabresi be-
lieves that the current malpractice law is ineffective. Instead, Calabresi favors
the establishment of a compensation fund to replace the malpractice suic.*!
Society at large has generally rejected the notion that the medical profession
can be trusted to discipline its members.®* State-operated professional regulatory
boards have cherefore been entrusted with the job of overseeing physician licen-
sure and discipline,®® but their success in maintaining competency has been
challenged.®* For example, in 1982, 14 states reported less than one disciplinary
action per 1,000 physicians.®® Thus, many assert that the tort system serves as
an addicional and necessary mechanism to deter physician malpractice.
A medical malpractice suit, or even the threat of one, undoubtedly instils
fear, or at least exasperation in the medical practitioner.®® Even though most

Posnec, A Theory Of Negligence, 1 J. LEGAL STUD. 29 (1972). See also Schwastz, Doctors, Damages

and Deterrence, 298 New ENG. J. MeD. 1282 (1978).
8 G. CAWABRESL, supra note 58. See also P, DANZON, supra note 11, ac 10,
% G. CALABRESS. supra note 58, at 5G0-6S.
¢! Dean Calabresi professed an aversion to the current state of malpractice law because “it
fails urcerly o achieve whac are its only sensible justifications: a) to induce better medical
care, and b) to compensate efhcientdy cthose who suffer severe medical maloccue-
rences. . . ."" He suggested establishment of a compensation fund that would take the
place of che malpractice suit. *“We can only get out of our mess by admitcing what is hard
10 admit, that lots of errors and maloccurrences will occur, that as to all buc the grossest,
there isn't anyching we @an do, and thac the best we can do is alleviate the suffering of
those most severly injured.”

Medicine vs. Law: A Deans' Dialogue, YALE ALUMNI MAG., 13 (Feb. 1986).

Y Feinscein, The Ethics Of Professional Regulation, 312 New ENG. }. MED 801 (1985). Dr.
Feinstein underscores che prevailing societal view chac the medical profession cannot be trusted o
disaipline icself. Alchough the overwhelming majority of physicians are competent, the few who
are not should be identified and disciplined. Dr. Feinstein believes thac medical disciplinary meet-
ings should be held in public view to dispel myths aboutr cover-up, and chat non-physician
members should serve on stare medical boards to offer their perspective on the disciplinary pro-
cess and to allay public anxiety.

2 Id. See also supra note 28.

# Feinstein, supra note 62, ac 802.

* d. ac 803.

8 Physician fear of malpractice suics borders on paranoia:

Even the doctor who has never been sued is ever conscious of the sword of Damocles

i
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@ See supra note 16. -
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feasance go unreported.’® Because filing of suits and their disposition tugn on
factors other than physician negligence, errots of both overinclusion and undey.
inclusion make malpractice claims a poor basis for professional discipline,

One also needs to consider the adverse effects of over-deterrence. Defengjve
medicine is one commonly cited example,™* practiced not for proper medicy
reasons, buc rather for medico-legal ““protection.”™ Proponents of the presen,
system contend that defensive medicine increases the quality of medical care.
They assert that any test with the slightest utility should be carried out. This
conclusion ignores patient cost, adverse complications of testing, and the need
for proper medical judgment.”®

Another undisputed byproduct of over-deterrence is physician frustracion,
Some retire early to escape the ‘‘malpractice rouletce,””?” while others switch to
less risky specialties or limit high-risk practice.”™ A typical example is that of
family practitioners who give up obstetric deliveries because of oppressive mal-
practice insurance premiums.” The loss to society may be substantial; in certain
locales, especially rural areas, the net result may be the total loss of certain
medical services.®® Regrenably, the tort mechanism for controlling substandard
medical practice has, instead, driven competent and experienced doctors away
from geographic and medical specialty areas in need of their expertise.

™ Mills, swpra note 49,

4 See supra note 6.

7 “A U.S. physician will order $500 worth of teses that will give 98 percent diagnostic cer-
tainty rather than $50 worth of tests that will yield 97 percent cerrainey.” Neubauer, supra noce

1, at 67. Some commentators argue that the estimated $15.1 billion cost of defensive medicine is
grossly exaggerated. See, e.g., Mills, Information Please, 6 J. LEGAL MED. 255, 257 (1985). Buz see
Wertman, Sostrin, Paviova & Lundberg, Why Do Physicians Order Laboratory Tests?, 243 J.
A.M.A. 2080 (1980).

™ Al cests carry a finice risk of an adverse effect. Proper medical decisionmaking requires that
a test or treatment be ordeced when medically appropriate. Unfortunacely, cost-benefic analysis
and medico-legal considerations have crept into the definition of appropriateness. See gemerally
AMA REPORT 1, swpra note 1, at 16; Levey, supra note 7.

™ Thirty-three percent of doctors thought about carly retirement after being sued. AMA RE-
PORT 1, supra note 1, at 20. A recent survey of Hawaii's physicians found 190 have taken or are
considering taking carly retirement, or are considering/have shifted practice specialty because of
malpractice concemns. Haw. Med. Asso. Newslerrer, Dec. 1985, ac 2.

7® Two hundred and seven physicians in Hawaii have limited or are considering limiting high
risk practice. Haw. Med. Asso. Newsletter, Dec. 1985, at 2.

7 Family practitioners on Molokai recently stopped delivering babies because their malpractice
insurance premiums rose from $14,000 to $22,537 per year. Hawaii Medical Association, Legis-
lacive Roundup, Feb. 21, 1985 ac 3.

% Molokai, for example, no longer has medical obstetric services. The high insurance cost has
simply forced family practitioners to give up that part of their practice since there are only an
average of 70 births per year on Molokai. A Honolulu obstetrician visits Molokai once a week,
and many women are flying to Honolulu for ctheir deliveries. Id.

e
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Despite the high cost of malpractice insurance, the present system returns a¢
. lictJe as 28 cents of every premium dollar to the injured victim.®® The insurance
carriers lament that underwriting medical liability insurance is unpredictable
and unprofitable, and many have withdrawn from the market.** However, cric-
ics of the insurance industry suggest that the rate hikes resulted not from higher
dlaims, but from poor premium investment retumn because of low prevailing
interest rates.”® Although some of the evidence may support this view, they fajl
to explain why many commercial carriers are getting out of the malpractice
business, to be replaced by doctor-run nonprofit mutual companies, whose rates
have also risen dramatically.?®
Some defense and plaintiff actorneys reap handsome monetary rewards from
malpractice cases. The defense bar charges by the hour, which may act as a
disincentive to quick resolution of the dispute. Typically, malpractice suits are
complex, requiring hundreds of hours of legal work.®” The plaintiff's actorney
operates on the contingency fee structure, usually accepting a third of the

** Moore & O’Connell, Foreclosing Medical Malpractice Claims By Prompt Tender Of Economic
Loss, 44 La. L REv. 1267, 1270 (1984). ‘It is estimated that the medical malpractice tor
system retums ac most only twenty-eight cents on the premium dollar to injured patients, of
which only 12.5 cents reimburses the victim for pecuniary losses not compensated by other
sources.” Other estimates are slightly higher. See Schwartz, supra note 58, ac 1282 (35 cents on
the dollar); Danzon, supra note 11, at 16 (40 cents on the dollar).

* Hawaii, for example, no longer has a commerdal carrier to underwrite individual physician
malpractice liability. Argonaut Insurance Companies withdrew their services from the medical
community in 1984. Hawaii's medical professional liability needs are being provided by the
Medical Insurance Exchange Of California (MIEC) and the Hawaii Association Of Physicians For
Indemnification (HAPI). Both are doctor-owned non-profic groups. Physicians ac the Seraub
Clinic are still collectively insured by a commercial carrier.

* ““What we are wimessing is a manufactured crisis intended to bloat insurer profits and
reduce victims’ rights.’” Perlman, Don't Confuse Me With The Facts, 22 TRiAL 5 (1986). "By
manufacturing a malpractice “crisis,” the medical and insurance industries have obfuseated their

culpability for increased costs and at the same time have succeeded in setting back medical
consumer tort remedies.” Neubauer, supra note 1, at 68

* The National Insurance Consumer Organization, among others, blames the insurance indus-
try for che liabilicy crisis. les ealculations purport to show that the industry’s 6% rate of retum in
1985 was too low, and that this figure could have been boosted to 13% by a mere 3% increase in
premiums—hardly a justification for its widespread policy eancellations and mammoth price in-

creases. Testimony by Robert Hunter, President, National Insurance Consumer Organization,
before the Hawaii State Legislarure, in Honolulu, Haw. (Feb. 19, 1986).

Hawaii’s intemists paid $1041 in annual premiums in 1975; this figure increased by 469% to
reach $5924 in 1985. Comparable figures for an obstetrician are $4498 and $42,783 respec-
tively, a 851% increase. Most of Hawaii's physicians are insured by a non-profic doctor-owned
mutual company, the Medical Insurance Exchange of California (MIEC), there being no commer-
cial carrier underwriting malpractice insurance for private practitioners. See supra note 94.

*7 At $100—8150 per hour, defense attomeys" bills typically run in the tens of thousands per
malpractice case. The costs easily double or triple if the case goes to trial.
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suffer from such an unhappy encounter. This erosion of the doctor-patient trust
relationship extends to those physicians not directly involved in litigation. Doc-
tors, in general, are increasingly adopting a defensive posture towards their pa-
tients out of misplaced or exaggerated fear.!'® Irrespective of whether such be-
havior is justified, the fact remains that the present fault-based tore system
threatens destruction of the traditional doctor-patient relationship.

III.  TORT REFORMS: WiLL THEY WORK?

Under the present tort system, the injured are compensated randomly and
unfaitly, prompting some commentators to characterize it as a “‘lottery.” !¢
Moreover, the lack of affordable medical malpractice insurance has reached crisis
proportions.*!® The American Medical Association has taken the lead in a *“cru-
sade” for tore reform co correct the perceived inequities of the system,''® and
many states are currently considering the adoption of these reform proposals.’!?
Recently, the Tort Policy Working Group established by the U.S. _.:tomey
General has released its findings in strong support of tort reform.**® It con-
cluded that “'while there are a number of factors underlying the insurance avail-
ability/affordability crisis, tort law is a major cause . . . ."!''® The Group rec-
ommended eight reforms that should significantly alleviate the crisis.!?°

This section analyzes the fairness and effectiveness of some of the more *'pop-
ular” tort reforms. A measure of relief will probably result from these reforms,
because they serve to restrict the size of the damage awards. These reforms,
however, fail to address the fundamentally unjust manner in which victims of
medical injuries are compensated. Restricting reforms only to medical torts may
also be unjustified. The American Bar Association's Committee on Medical Pro-
fessional Liability recently announced its opposition to tort reform, believing
that *‘changing tort law rules and procedures to give special status to any spe-

13 Doctors “now have a new service to identify sue-happy plainciffs. It is Physicians Alert

. originally conceived by a lawyer . . . . The service enables doctors to leam if a potential
patient has a history as a plaindff in tore litigation.” Blodgetr, supra note 1, ac 19.

11¢ See Moore & O'Connell, supra note 93, ac 1269.

118 AMA REPORT 1, supra note 1.

' AMA REPORT 2, supra note 1.
137 Hawaii is no exception. No fewer chan 117 torc reform bills were introduced to the 1986

Hawaii Legislature, which went into Special Session 10 deal with the tote reform issue. See infra
note 161.
!'® TORT POLICY WORKING GROUP, supra note 1.

1 id. ac s,
' Id. at 4. The eight reforms thac were recommended were: (1) retain the faule-based stan-

dard, (2) base causation on credible evidence, (3) eliminace joint and several liability, (4) limic
non-economic damages, (5) provide for periodic payments, (6) reduce payments from collatecal
sources, (7) limic contingency fees, and (8) encourage alternative dispute resolution.
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ciﬁF professional group or groups would be both inappropriate and
. ugjustified.'"131

A. Caps on Noneconomic Losses

This proposal limits the amount recoverable for noneconomic losses such as
pain and suffering, but allows for full recovery of economic damages. In 1975,
the Califomia legislature enacted a $250,000 cap on noneconomic loss; this
statute has withstood constitutional challenge.'** The rationale behind this pro-
posal is to provide some predictability to the amount of damages that can be
awarded. Noneconomic damages are difficult to quantify, and jury sympathy
may result in unrealistically high payments.’*®* A 1977 study by the American
Bar Association opposed limiting economic losses, but was neutral regarding
limiting noneconomic damages.'?* In contrast, the Tort Policy Working Group
recommends restricting noneconomic losses to $100,000.'%® Recent data indi-
cate that this measure has been successful in reducing skyrocketing damage
awards. A Rand Corporation study estimated that California’s noneconomic loss
cap reduce claim severity by 19% within two years.!*®

The plaintiffs’ bar, however, opposes limiting economic damages. They ar-
gue, correctly, that such limits unfairly discriminate against the victim witch
severe injuries such as the quadriplegic. In the final analysis, it seems a matter
of social policy whether pain and suffering is compensable and to what extent.
It should also be noted that in the worker's compensation scheme, marked

13 3
! Silas, supra_note 1. The ABA's recommendations on medical professional liabilicy were
adoptec.i by its HOI.I..‘C of Delegates on Feb. 11, 1986. See American Bar Association, Special
Ct.)mmmcc' On M.cdlcal Professional Liabilicy, Report to the House of Delegares. “Simply put
tll;us commlrlthe.c believes that the medical profession, in seeking changes in the tort law syscem, has
shown a willingness to trade away the rights of individuals in the hope of easi ’
burden on itself.” Id. at 43-44. fra S SlE v
22 Feim v. Permanente Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rprr. 368,
cert. d:.:mfi. 106 S. Cx.. 214 (1985) (provisions of Medical Injury Compensation Reform Act
whnc.h. limic noneconomic damages in medical malpractice cases to $250,000 and which modified
traditional collareral source rule in litigation are nor unconstitutional); Roa v. Lodi Medical
Group, ‘37 Gl 3d 920, 695 P.2d 164, 211 Cal. Rper. 77 (1985) (stacute on reseriction of
au?.r:ney's fees held not unconsitutional as denial of due process or violarion of equal protection).
7 (e} .(:f)nncu;'lnpm note 14. “Jurors will award substantially less for a seriously injured back
or ocher injury they cannor see, than for a more visually seriking inj i
sl e y striking injucy such as excensive scar-
134
** AMERICAN BAR ASSOCIATION, LEGAL TOPICS RELATING To MEDICAL MALPRACTICE, submit-

;: l::]U.S. Department of Health, Education and Welfare, Jan. 1977, ar iv [hereinafter ABA

'3® TORT PoLICY WORKING GROUP, supra note 1, at 66-69.

3¢ An Overview Of The First Five Program Years, INST. fOR Civ. JUsT. RAND CORP. Apr
1980-Mar. 1985, at 45 (hereinafter RAND STUDY}. ‘ .

o
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restriction of noneconomic payments exists without evoking widespread com-

plaints of unfaimess.’*’

B. Abrogation of Joint and Several Liability

Under the doctrine of joint and several liability, every defendant who is de-
cermined to be a legal cause of plaintiff's injury may be held responsible for the
encire damage award in the event that other defendants cannot be joined or are
unable to pay for their proportionate share of faule.!*® Opponen.ts of this rule
argue that it is unfair for a defendant to pay more than a proportionate share of
the damages. They assert that the rule encourages the plaintiff to seek a “‘deep
pocket”” defendant irrespective of how minimal that defendanc’s liabilicy may
be-l’.

Supporters of the joint and several liability doctrine contend that it is fairer
for the tortfeasor to fully compensate the innocent victim irrespective of the
degree of fault than for the victim to be undercompe~<ted.’*® They further
emphasize that the minimally negligent tortfeasor is no less a buc-for cause c;f
the injury, and therefore the victim should be entitled to full compensation.

The American Medical Association is silent on the issue of joint and several
liability.*** The Tort Policy Working Group, on the other hand, has recom-
mended the doctrine’s abrogation, except in the limited circumstance where the
plainciff can demonstrate that the defendants have actually acted in concert to
cause plaintiff's injury.’®® Because of the inequities involved in the application

137 Worker's compensation benefits are awarded in accordance with predesignated schedules.
The amounts allowed are considerably less than traditional tort recoveries. Hawaii's workers com-
pensation laws are codified ac HAW. REV. STAT. ch. 386 (1976).

138 Sy¢ Prosset, Joint Torts and Several Liabiliry, 25 CAL L. REv. 413 (1937). See also Kendro,
The 196 Low, 44 HAw. MED. AssO. ]. 248 (1985).

1% |0 medical malpractice, the deep pocket is invariably the hospical, which explains v{hy
Hawaii hospitals have recendy requited physicians to carry liabilicy insurance before granting
hospital medical staff privileges.

190 S0 American Mororcycle Asso. v. Superior Court, 20 Cal. 3d 589, 578 P.2d 899, 146
Cal. Rptr. 182 (1978). The term “the 1% law™ has been used to describe this phenomenon.
Kendro, supra note 128. Previously, in Hawaii, a 1% liable co-defendant could have been respon-
sible for the entire damage award. Indeed, even if the plaintiff was 50% liable, the 1% co-
defendant was liable for the remaining 50% under Hawaii tort law of comparative negligence.
Only if the agggregate negligence of all defendancs fell below S0% was there no liabilicy. HAw.
REV. STAT. § 663-31 (1976). See infra text accompanying note 166 for Hawaii's recently enacted
law on joint and several liabilicy. Ly

M1 S0 Comment, Abrogation of Joint and Several Liabilisy: Should Missouri Be Next in Line?,
52 UMKC L Rev. 72 (1983).

' AMA REPORT 3, supra note 1.
13 TorT POLICY WORKING GROUP, supra note 1, at 65. Bur see AMERICAN COLLEGE OF TRIAL

LAWYERS. REPORT OF THE TAsK FORCE ON LITIGATION Issues 18 (1986).
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neys would collect.**? This reform will return to the victim a larger porrion of
the damage award or reduce the actual total amount awarded.

The plaintiffs’ bar argues that such regulation is unwarranted and incrusive,
and deprives the poor man of his “'key to the courthouse.” They assert that
removal of the contingency system is ill-advised, as it robs the poor of litigating
a meritorious claim.'*® Furthermore, the plaintiffs’ bar contends that regulation
of contingency fees may make it unprofitable to sue, and therefore, jeopardizes
the victim's chances of selecting and obtaining competent counsel.'**

Is it reasonable for a plaintiff's attorney to regularly take a third or more of
the victim's award as payment? If so, a $3 million award for a claimant wrong-
fully injured would net the lawyer $1 million in fees.!*® Under the present
system, a jury that ignores the contingency fee system may inadequately com-
pensate the injured victim. In most situations, the attorney's share is used by
the jury to escalate the compensation amount. The inefficiency eaused by the
present system indicates that some regulation of contingency fees is required to

curtail such windfall profits.

E. Other Tort Reforms

Other reform proposals include: (1) mandatory structured payments in which
periodic rather than lump-sum payments are made; (2) penalties for the filing
of frivolous suits; (3) modified statutes of limitacions, reducing the time interval
during which suit can be brought for injuries to infants and minors; (4) stricter
standards for expert witnesses; and (5) afhdavits of non-involvment where the
physician can file an afhidavit denying involvement, and the plaintiff must pre-
sent evidence at a hearing that establishes a reasonable basis for instituting an
action against the individual doctor.’*® One additional proposal, already in

142 S¢ AMA REPORT 3, supra note 1, ac 13; TORT POLICY WORKING GROUP, supra note 1, at
72. The following sliding scale contingency fee schedule was recommended by the Tort Policy
Working Group: 25% for the fist $100,000, 20% for the next $100,000, 15% for the next
$100,000, and 10% for the remainder. Thus, for an award of $1,000,000, plaintiff's actomey
would receive $130,000 racher than $333,333, assuming a one-third contingency fee.

143 Petlman, supra note 95, at 5. The author debunks the myth that the contingency fee
brings more non-meritorious suits into courtrooms and gives deserving plaintiffs less and lawyers

more.
144 Schwartz, supra note 58, at 1288.
14¢ The Tort Policy Working Group believes that as the average plaintiff's verdicx has in-

aeased in recent years, such high contingency percentages become difficule to justify. *‘Increas-

ingly, there are indieations of extraordinary abuses where actomeys receive fees in the hundreds of

thousands of dollars for limited work.”” TORT PouCYy WORKING GROUP, supra note 1, at 72.
14¢ The AMA REPORT notes:

Not infrequently, plaintiffs name everyone remotely connected with the defendant’s alleg-

edly negligent treatment when filing a lawsuit. . . . To eliminate this situation, any de-
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place in many states, is the mandatory pre-trial screening panel.'*” The objec-
tive of such a panel is to weed out at an early stage nonmeritorious, frivolous or
nuisance suits. Some of these panels have been found unconsricutional.2¢® A
though the panels are generally popular among physicians, at least in Hawaij 140
crities contend that they merely prolong the litigation process, increasing costs
without substantial corresponding benefic.!®°

F. California’s Medical Injury Compensation Reform Act

Many of the above reforms were passed by the California legislature in 1975
under the Medical Injury Compensation Reform Act (MICRA).'®' MICRA
limits noneconomic recovery in medical negligence cases to $250,000 and per-
mits juries to be informed of collateral source payments. Attorney fees are
placed on a sliding scale so that only a 10% contingency fee for awards over
$200,000 is allowed. The California Supreme Court has recently ruled that
these reforms are constitutional since they are rationally related to the legitimate
legislative goal of reducing medical costs.'®?

The effect of MICRA is significant. California hospitals are due for a rebate

fendanc should be able to file an afhdavic denying involvement in the allegedly negligent

care. A hearing would be held shortly after the afhidavit is filed, during which the plaintiff

must present evidence that establishes a reasonable basis for the defendant being named.
AMA REPORT 1, supra note 1, ac 14.

M7 For the states which have such screening panels, see AMA REPORT. supra note 1. See also
Haw. REv. STAT. § 671-5(b) (Supp. 1984).

148 See generally Note, Medical Malpractice Screening Panels: A Judicial Evaluation Of Their
Practical Effect, 42 U. PITT. L. REV. 939 (1981). In Mactos v. Thompson, 491 Pa. 385, 421
A.2d 190 (1980), the Pennsylvania Supreme Court found an inefficiently run panel to be an
undue burden upon the right to a jury crial.

1% Ninety-three percent of doctors polled in Hawaii fele that a mandatory pre-suit hearing
was helpful in resolving malpractice complaints. J. MARDFIN, supra note 2, at 33.

18 Hawaii's panel findings are non-binding and inadmissible at trial. The statute allows up to
18 months for a hearing, and suit can only be filed after a panel decision has been rendered.
HAw. REV. STAT. § 671-11-16 (1976).

18! MICRA was the most comprehensive legislative package enacted into law during the 1975
malpractice crisis. Medical Injury Compensation Reform Act of 1975, Cal. A.B. XX, 1975-76
2d Ex. Sess., ch. 1,2 Cal. Stat. 3949 (1975). Modification of the collateral source rule is codified
under CaL Civ. CoDe § 3333.1 (West Supp. 1986), and noneconomic cap under CaL Civ. CODE
§ 3333.2 (West Supp. 1986). Periodic payments are codified under CAL Cobe Civ. Pro. § 667.7
(West 1980), and atromey contingency fees under CaL. Bus. & PROF. CODE 6146 (West Supp.
1986). The joint tortfeasor rule was not modified under MICRA. However, California voters
recently approved Proposition 51, a ballot iniriarive that eliminates “deep pocket”” awards for

noneconomic damages. Am. Med. News, June 13, 1986, ac 1.

182 Fein v. Permanente Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368,

cert. denied, 106 S. Cr. 214 (1985); Roa v. Lodi Medical Group, 37 Cal. 3d 920, 695 P.2d 164,
211 Cal. Rper. 77 (1985).
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103 Haw. Med. Asso. Newsletrer, Aug. 1986, at 1.
164 Hawaii Toct Reform, supra note 161, § 16, ac 20-1.

Side Of Medical Malpraciice, 6 CAL Law. 38 (1986).
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by requiring payment out of the amount of judgment or settlement to the valid
. lienholder, less reasonable licigation costs incurred by the claimant. Thus, the
new law prevents double dipping,'®® but it does not reduce the total amount of
damages.
3. Joint and Several Liabilizy:**® This legal doctrine is preserved for the recov-
ery of economic damages. However, a defendant must be ac least 25% negligent
to be jointly liable for noneconomic losses. Certain types of torts are specifically
exempted under this new law.!®” The exclusion of strict liability and products
liability torts results in the continued exposure of the nonnegligent physician to
joint and several liability for damages resulting from iatrogenic reactions to
drugs, vaccines and medical devices.'®®
4. Limitation of Noneconomic Loss:*® The new law limits pain and suffering
awards to $375,000. Pain and suffering is defined as “‘actual physical pain and
suffering that is the proximate result of a physical injury sustained by a per-
son.""'?® There is, however, no cap imposed on other forms of noneconomic
damages such as “‘mental anguish, disfigurement, loss of enjoyment of life, loss
of consortium, and all other non-pecuniary losses or claims.'*”* Because of the
Act’s restriction to actual physical pain, this provision is unlikely to significantly
reduce damage awards.
5. Economic Loss:*?® Under the new tort reform law, after-tax rather than gross
income will be used in computing earnings loss for purposes of awarding eco-
nomic damages. Thus, the law may be expected to reduce most damage awards
without unfairly penalizing the claimant.
6. Statute of Limitations:*?® The statute has also shortened the statute of limita-
tions for medical malpractice suits involving minors. Under the new law, they
are to be commenced within six years of the injury or by the minor’s tenth
birthday, whichever is longer. This replaces the old law under which the statute
of limitations did not run until the minor reached the age of majority.'” This
reform would provide particular relief to obstetricians and pediatricians.
7. Mandatory Non-Binding Arbitration:*™® The tort reform law further man-
dates arbitration of all civil tort actions having a judgment value up to

18 See supra notes 136-141 and accompanying text.
1% Hawaii Tort Reform, supra note 161, § 17, at 21.
187 14, ac 21-2.

188 See supra note 163, ac 2.

Hawaii Tort Reform, supra note 161, § 19, at 24.
170 ’d'

171 ld

173 Id. § 18, ac 23.

13 4. § 15, at 19-20.

1% Haw. REV. STAT. § 657-7.3 (Supp. 1984).

1% Hawaii Tort Reform, supra note 161, § 21, ac 24-26.

169
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17¢ Haw. ARB. R. 22.
7Y See supra note 147.
178 Hawaii Tort Reform, supra note 161, § 23, ac 26-27.

1% See supra note .
180 Hawaii Tore Reform, supra note 161, § 11, ac 16.

184,
ans ii Torc Reform, swpra note 161, § 14, ac 18. ‘ .
182 :—(l::al';'orf r;hfnm A Problem Hard To Fatbom, Polls Find, Honolulu Advertiser, Aug. 9,

1986, at Al, col. 3.

- d' B . . .
100 {'[Tlhese concepts will need to be refined and expanded in order t0 achieve the meaningful

i isi i S - .
reform that is needed to alleviate the liability crisis and prevent its recurrence. Haw. Med. Asso

Newsletcer, supra note 163, ac 1.
186 Honolulu Star-Bull., July 31, 1986, at Al4, col. 1.
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ble effect on the malpractice crisis. The reforms are modest at best, and are
coifsiderably less sweeping than those enacted in other states, including Califor-
nia.'®” Additionally, sections of the law relating to premium rollbacks, joint and
several liability, and the cap on pain and suffering are scheduled to be repealed
in three years.'®® This repeal may be premature, because the effectiveness, if
any, of these provisions will take longer than three years to become apparent.!8®
Most importantly, these reforms do not address the problem of inefficiency and
unfairness in the way in which victims are compensated under the present tort
system.’®® A fundamental change in the approach to compensating victims of
medical care is needed; one which foregoes fault-finding and returns to the
victims most of the insurance premium dollar by virtue of low transaction

costs, 191

IV. THE NO FAULT SOLUTION

It has been asserted by Professor O’Connell that if the present fault-based
tort system is dysfunctional, it is because of the tremendous inefficiency, unfair-
ness, and prohibitive costs which fault-proving engenders.*®® The injured victim
is randomly and unjustly compensated. Additionally, the contentiousness and
adversarial nature of the proceedings traumatize the physician and the doctor-
patient relationship, with grave implications for the medical care system. In
many instances, fault simply cannot be ascertained.'®®

Some of these same criticisms led to the introduction of the no-fault concept

'87 Hawaii's largest physician malpractice carrier, the Mediaal Insurance Exchange of California
(MIEC), has characterized Hawaii's newly enacted tort reforms as “'no help.” MIEC insists that a
limiration of contingency fees and non-economic damage awards, and periodic payments. are the
most positive and immediately effective legislative actions needed to reduce loss and premiums.
The View From Here, MEDICAL INSURANCE EXCHANGE OF CALIFORNIA, Dec., 1986, at 1.

188 Hawaii Tort Reform, supra nore 161, ac 29.

®* It will take many years before the effectiveness of this legislation can be mea-
sured. . . .[Ilc often takes three or more years to bring a claim to resolution.” Haw. Med. Asso.
Newsletter, Aug. 1986, ac 4.

190 See supra notes 12, 93.

1 gy

%2 See supra notes 14, 26, 93. See also Havighurst, supra note 12; Halley, Medical Malprac-
tice—1985: Reflections Of A Health Care Provider, 85 J. KAN. MED. Soc'y. 323 (1984).

The feasibility of strice liability for compensating medical injuries was favorably explored by
the Secrerary’s Commission on Medical Malpractice in 1973. Roth & Rosenchal, Non Fault Based
Medical Injury Compensation Systems, SECRETARY'S REPORT app. at 450. However, the Department
of Justice has recently condemned the movement of che tort system rowards no-faule liability,
decrying “compensation often awarded merely for the sake of compensation.”” TORT PoLicy
WORKING GROUP, supra note 1, ac 30-33.

19 See supra notes 30-45 and accompanying text.
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for auto injuries and for injuries arising out of employment.’® In general, the
abolition of fault-finding has resulted in a more efficient system for auto inju-
ries.}®® The no-fault approach does not appear to be associated with an increase
in negligent conduce, nor has the cost been burdensome.'®® No one would seri-
ously suggest a return to the traditional fault-based system for these injuries.*®?

No-fault patient injury compensation schemes are currently operating in Swe-
den'®® and New Zealand.!®® It is too early, however, to conclude how successful
they have been.

A. The Compensable Event

Injuries arising out of medical care differ in one essential aspect from all other
injuries—they may be a natural consequence of the underlying illness or an
unavoidable result of medical treatment. To compensate without regard to fault
cannot be raken to mean compensating @/l adverse medical events. Rather,
medical no-fault must embrace in some fashion the concept of compensating
awvoidable injuries.?®® However, if complications arising out of medical eare are

1%¢ J. O'CoNNEL. & R. HENDERSON. TORT LAW: NO-FAULT AND BEYOND (1975). Hawaii's
no-faule auto insurance law was enacted in 1973. See HAw. REV. STAT § 294 (1973). Hawaii
Workers' Compensation Law was enacted in 1963. See HAW. REv. STAT. § 386 (1963).

19 O'Connell, Operation Of No-Fault Auto Laws: A Survey Of The Surveys, 56 NeB. L. REv. 23
1977).

198 “‘There seems to be considerable evidence that, all things considered, no-fault has not only
not increased auto insurance coss, but has in fact decreased them, just as was originally promised,
despite che inadequacy of the laws passed.” Id. at 36.

197 Hawaii's Workers' Compensation Law has come under recent attack because of its high
cost. The problems and remedies are addressed in a recent study. Haldi, Study Of The Workers'
Compensation Psogram Of The State Of Hawaii. Final Report, Dec., 1984 (presented to the Legis-
lature of The Srate of Hawaii). However, no recommendation for a return to tort-based recovery
was made.

98 Cooper, Sweden's No-Fault Patient-Injury Insurance, 294 NEw ENG. J. MED. 1268 (1976).

198 Smith, Compensation For Medical Misadventure And Drug Injury In The New Zealand No-
Fault System: Feeling The Way, 284 BRIT. MED. J. 1457 (1982).

%0 If avoidable injuries can be predetermined, a lisc of compensable events can be drawn up.
Such an approach under the rubric of medical adversicy insurance (MAI) has been atcempeed. See
Havighurse, supra note 12. While acknowledging the complexities of identifying compensable
events, and the failure of physician groups to take up the project, Professor Havighurst has
nonetheless compiled a list of such events in anesthesiology and general surgery. Examples of
compensable events are permanent recurrent laryngeal nerve damage after parathyroid surgery or
thyroidectomy, hemolytic reaction following a blood transfusion, and brain injury under anesthe-
sia in patients between six months and sixty years of age undergoing relatively simple operations
such as hysterectomy and cholecystectomy. Id. ac 1257, 1259, and 1261.

MALI anticipates that:

[Clase-by-case adjudication of medical injuries and exposure to unmanageable costs could
be avoided if a highly specified list of compensable injuries were developed in advance and
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B. Deterrence

Advocates of the traditional tore system contend that a no-fault system will
frustrate the objective of deterring wrongful conduct. They assert that a no-faule
medical injury compensation system would abolish the independent check on
physician qualicy.?°®

The tore system, however, does not always achieve its objective of deter-
rence.*®” Further, tort action is not the only mechanism o deter wrongful con-
duct. A no-faule system could ultimacely be more effective than the present tort
system in deterring negligent medical practice. Under the present system, only a
minority of cases of negligent care result in a complaint.?*® Thus, in many
instances, the torc system allows negligent conduct to escape detection. Under
no-faule, many more events of patient injury will be identified. These adverse
patient incidents could be uniformly reviewed by a medical care evaluation
committee for the quality of care provided. This mechanism will enable the

medical community to accurately assess the performance of its members, and to

impose sanctions where appropiia.e.2°®
C. Economic Cost

The cost of a no-faule system would be prohibitive if compensation benefits
parallel the present fault-based tort system. A 1977 study estimated the cost of
a no-fault system for California co be $800 million, a figure considerably higher
than the cost of the fault-based system ac thac time.?*® Paying for «// medical
injuries and deaths would be prohibitively expensive, but paying for all avoida-
ble injuries may be feasible. Without a workable “‘compensable event™ list,
however, no accurate estimate of the economic cost can be constructed.

On the other hand, the savings derived from reduced litigation costs may

*% Present mechanisms for ensuting physician competence include expanded disciplinary pro-
cedures against health care providers, more or better post-graduate education, increased emphasis
on hospiral licensing, hospital staff regulation, and peer review. Halley, supra note 192.

197 See supra notes 69-80 and accompanying text.

198 Mills, supra note 49.
2% Hospitals generally have medical care evaluation and peer review committees. These doctor

groups evaluate peer activities in order to approve and tenew hospital medical seaff privileges. If
all events of patient injury were reviewed, a more accurate profile of physician practice may well
emerge. The question remains whether peer review will objectively and effectively weed out the
careless and the incompetent. In 1985, the Board of Medical Examiners of Hawaii acted on every
recommendation presented to it by RICO and the hearing officers, taking action on 6 licensees.
Testimony by Dr. William Hindle, Presidenc, Hawaii Medical Association, before the 1986 Ha-
waii Legislature, in Honolulu, Hawaii (Feb. 1986). See also supra note 27.

3% Mills, swpra note 75, at 256.
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sg'mef:l to economic losses, and furcher cost reduction could be achieved
ofisetting payments to the extent reimbursable from collateral sources l’e“;e >
I.n summary, al.though “no-fault’* would remove the adversarial a .r h
fj:letnt Acompensluon, it suffers from the difficulty of defining the colr):pzzzab;o
nt. A comprehensive no-fault system would result in co i i .
g o mpensating virtual]
ol e insx::;outcorl;:e's,h and would prove prohibitively expensive. Traditional noY
nce, which has worked well for auto injuries and in worker's com-

nsation i i
pe lon programs, is therefore, unlikely to be effective for dealing with inj
fies arising out of medical care, ¢ S

V. Tue ALTERNATIVE MEDICAL LiaBiLITY AcT

The AIFernative Medical Liabilicy Acc (AMLA) proposes a medical inj
;OTp.c;;sft;:n system that circumvents the shoreccomings of medical l:;}’
aulc. oreover, i i i ;
ek AMLA provides for compensation without invoking fayle-

AMLA incorporates the following key features:15 (1) the option of the medi-

2) Suc i
:mo bh tezde;. forecloses fucure tore action by the injured victim: (3) Compen
n e . . g i
i nefics or net economic loss include 100% lose wages, replacement ser-
e oss, r.ne<li|cal treatment expenses and reasonable attorney's fees; (4)
conomic loss i ,
€s are not reimbursable; (5) Payment is net of any benefits

M O'Con g
gy nell, Offers That Can't Be Refused, supra note 26, ac 630.
213 . . . R
Heal:b:/l”:zd;:: “A;::u'nl é::é:lny Act, 1984: Hearings on H.R. 5400 Before the Subcomm. on
f louse mistee on Ways and Me :
{hereinafter ci . ans, 98th Cong., 2d Sess., Jun 28, 1
i cr:: ::r ':::i as AMLA} Bill HR. 5400, which covers recipients of Medigareeand o:i‘:
L £ sf \ v;ashspopsomd by Qongressmen Richard Gepharde and Henson Moore. Tesci
The bill : io re of the bill was provided by its architect, Professor Jeffrey O'Connell T
see AMA REPO(;'P;PO:d by borh che American Medical Association (which favors "torr‘ reform,”
specifically addmssi'ng :l:': nf:o:'c b :Ind i iacion of Trial Lawyers of America Wi:ho::t
i €rits or demerits of AMLA, Mr. ]
anc:I Director of Public Affairs of the Assodiation of Tdd}‘:;‘mno':;s"li:::mﬁ Exe<um:e Blircprog
::: s~as vlve see here today which would make a mere broker of an injured :c:: i
m T
e r::c:::x_u of n;mly ?ubsndlzmg others for the cost of the wrong, will in the long run
s0." AMLA CIelﬂzczc os.a nation of free men as to be refuted wherever it appears and thisgis j :0
e . ac . Sixty percent of lawyers y ¢ Juscly
Medical Malpractice Bitt, 71 ABA. J. 4‘?“9;’;1)1& opposed the bill. Reskin, Lawyers Oppose
The bill died in commitcee and was re; ‘
e ! as rein i
Medieal Offer and Recovery Act,” H troduced in the 99th Congress Uuly 25, 1985) as the
hearings were held.
214 S
Reskin, Lawyers Oppose Medical M, ice Bi
2 alpractice Bill, 7
M8 See AMLA, Jupra note 213, ac 45.48, ¢ Bill, 71 AB.A. J., ac 40.

, make a victim
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from collateral sources; (6) Civil action will not be precluded for compensation
tendered for intentional torts and in wrongful death cases; (7) Compensation
benefits would be payable not later than 30 days after submission of proof of
economic loss; (8) Tore action remains available to any claimant absent provider
tender.

The appeal of AMLA lies in its provision for prompt, fair and reasonable
compensation benefits without the need to inquire whether the event is ""com-
pensable.” The financial incentive to tender payment insures that many more
injured patients can be expected to be compensated. This incentive derives from
the exclusion of noneconomic claims, and the offset provided by collateral source
payments. Furcthermore, savings from expensive litigation costs will serve as an
added incentive. In short, the proposal rids the present system of inefficiency
and randomness, replacing it with efficiency and predicrabilicy.

By way of illustration of how AMLA might work, consider the case of a
worker rendered paraplegic following spinal anesthesia.?'® The physician has the
incentive to tender payment for all economic losses, including all future wage
loss, because such tezder will foreclose tort action, where the risk of a far larger
award may be assessed. All parties further benefit by cthe non-adversarial nature
of the transaction, and by the speedy resolution of the dispute. The patient, in
tum, has the security of a prompt award equal to her economic loss, without
incurring significant attorney or expert fees. In addition, the patient avoids the
uncertainty of a long and costly claim, with potentially no recovery. The physi-
cian can return to caring for the sick and dying, and the injured patient can
concentrate on rebuilding her future, confident that her economic needs will be
promptly and fully mec. Under AMLA, minimal disruption of the doctor-pa-
tient relationship should result due to the decrease in litigation.

Although AMLA'’s trade-off is for smaller compensation benefits, this is miti-
gated to the extent that claimants will no longer bear the burdensome price tag
of atrorney and expert fees. AMLA will hopefully achieve the goal of fairly
compensating the largest number of those injured. Allowing the provider the
option of tendering payment further avoids the need for identifying compensa-
ble events. In essence, the provider is asked to identify whether a given event is

compensable or not. Her incentive for settling lies in the reduced award. Given

this powerful incentive,'’ it can be expected that just compensation benefits

38 Kane, Neurologic Deficits Following Epidural Or Spinal Anesthesia, 60 ANESTHESIA ANALGE-

sla 150 (1981).
7 Limitacion of claimant’s choice is believed to be essential for the success of this proposal.

Professor O’Connell notes: LS
The only way to prevent a rejection of a settlement for ner economic loss, therefore, is to
give one party the power to force the other party to accepe the setrlement. That party must
be the defendant, for the same reason thac the general no-fault insurance is not feasible:
allowing the claimant to force the defendant to accepe the claimant’s offer of settlement for
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under AMLA will reach most victims of avoidable medical injuries. In fact,
some patients injured “‘unavoidably’’ may receive compensation as well through
"provider tender.

Furthermore, AMLA can be used as an effective vehicle for quality assurance
and peer review.?'® Compensated injuries can trigger an automatic medical re-
view, followed by appropriate educational, rehabilitative or disciplinary action.
Data generated could also be used as the basis for experience rating in medical
professional liability insurance underwriting.?'® Thus, an effective deterrence
against substandard medical practice could be an important byproduct of
AMLA. Physicians would not tender compensation for every adverse result since
all such tenders will lead to automatic review for substandard care. One caveat:
a careful balancing of proper deterrent force and unprincipled accusation needs
to be struck lest the incentive to tender compensation is chilled, and the entire
system aborted. This responsibility properly resides in the institutional medical
care evaluation committee which should develop a fair and objective review
process to decide whether the quality of care rendered was acceprable.

Finally, although estimates of the cost of AMLA have not been made, inter-
nalizacion of costs, with funding through insurance premiums paid by the med-
ical provider, appears preferable.??® Spreading the costs evenly among all pa-
tients would be another alternative, but such an approach would destroy the
potential use of provider experience-rating to modify premium rates. The adop-
tion of AMLA will not lead to an escalation of insurance premiums. Savings
from equitable awards, combined with the abolition of litigation costs and du-
plicative payments should significantly decrease the cost of insurance. AMLA
will also reduce defense costs further by allowing the hospiral to tender pay-
ments.??! This adoption of *“corporate liability"?** will rid the present situation

the claimant’s economic loss would force the defendant to bear losses that sociery cannot be
confident belong on him.
O'Connell, Offers That Can't Be Refused, supra note 26, at 6OS.

318 See supra note 209.

*® An experience rating for medical malpractice insurance can be expected to be a powerful
deterrence to substandard practice, and may indeed remove the habitual offender from the system
altogether. For discussion why it is not in use presently, see supra notes 69-73 and accompanying
text.

% Malpractice premiums are business expensss and are tax-deductible. However, not all of
this tax-deductible cost paid for by medical care providers can be passed on to the patient because
of govemmental fee regulation. Fixed medical charges for hospital and outpatient services are now
in effect for both medicare and medicaid patiencs. See, ¢.g., Classen, Medicare's Physician Fee
Freeze: Shorisighted Reasons?, 14 LEGAL AsSPECTS MED. PRAC. 1 (1986).

3% So long as any one member of the heaith provider team tenders payment for the injury at
issue, tort action is foreclosed. Thus, by allowing the hospital as well as the physician to tender

payments, AMLA provides an even greater opportunity to compensate the injured wichout resort-
ing to litigation.
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deserves close study. R AR e i Joint and Several Liability
S. Y. Tan* I. INTRODUCTION

In Kaeo v. Dayis,' the Hawaii Supreme Court held that, when a jury is
charged with apportioning negligence among multiple tortfeasors under a spe-
cial verdict, the trial court may allow a jury instruction regarding the operation
of joint and several liability.?> Wich this holding, the court appears to have
carved out an exception to the common law ‘blindfold’ rule agains. 1aforming
juries of the effects of their special verdict findings on the rights of the parties to
recover.®

This note discusses the blindfold rule generally, and the Hawaii Supreme
Court’s treatment of it in Kaeo. Section III outlines the blindfold rule's histori-
aal application and rationale. Sections IV and V discuss and analyze the Hawaii

! 68 Haw. ___, 719 P.2d 387 (1986).

*Id ac —, 719 P.2d ac 396.

* A primary purpose behind the use of special verdicts, or special interrogatories charged in
conjunction with a general verdict, is to limic che jury to factinding, and leave to the court the
cask of determining the relevant law and applying it to the faces. 9 C. WRIGHT & A. MILLER,
FEDERAL PRACTICE AND PROCEDURE: CIvIL § 2503, at 488 (1971) (hereinafter FEDERAL PRACTICE
AND PROCEDURE). See Smith, Comparasive Negligence Problems with the Special Verdict: Informing
the Jury of the Legal Effects of Their Answers, 10 LAND AND WATER L. REV. 199, 201 (1975);
Note, Informing the Jury of the Effect of lts Answers to Special Verdict Questions—The Minnesota
Expenience, 58 MINN. L. REV. 903, 905 (1974) (hereinafter Note, The Minnesora Experience]. See
also Skidmore v, Baltimore & O.R.R., 167 F.2d 54 (2d Cir. 1948) (exhaustive discussion of
history and merits of special verdicts as compared with genera) verdicrs). More specifically, the
goal is to “obrain to the greatest extent possible the decision of the jury without ceflection of che
{jury's} . . . bias or prejudice.” Annotation, 90 ALR.2D 1040, 1041 (1963). To achieve chis
goal and insure thac the jury answers face questions as objectively as possible, several early courts
recognized the necessicy of wichholding from jurors information about the effeces which cheir
answers might have on the ultimate righes or liabilities of the parties. See infra notes 22-27 and
accompanying text. Cermain exceptions to the rule have been recognized, bue informing juries of
the effects of their findings under joine and several liabilicy has noc been among them. See infra
note 31 and accompanying text.

** O'Connell, supra note 14.

® In addition ¢o being a third year law scudent

Medicine, John A, Burns School of Medicine, Uniw:rsime Tea i Bt

ty of Hawaij.
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ance could provide funds for risk pools or reimbursement allocation
schemes. Massachusetts has adopted a plan to provide universal health
coverage to all state residents. Employers will be taxed to underwrite the
program but the cost of worker insurance, if provided, is deductible from
the tax. An insurance pool will be financed from the revenues, with the
uninsured obtaining insurance on a sliding-scale fee.”” Placing a tax on
hospital bills of insured patients could furnish revenues for either a
provider or uninsured pool.”™ Looking outside the existing framework to
taxing consumption on commadities like alcohol or tobacco to underwrite
health care offers a certain logic.?” After all. illnesscs generated by abuse
of these substances result in a huge cost to socicly in absolute and
financial terms.

Ultimately, all these solutions to the dumping problem merit close
scrutiny. But none of these solutions is a panacea. Clearly, at some point,
society must grapple with the real problem. who will pay for indigent
health care?”™ But until that occurs, many of these suggested measures, in
concert with COBRA. could provide an adequate interim remedy to the
dumping problem.

CONCLUSION

Dumping poses a serious challenge to indigent health care. Current
state statutes and enactment of COBRA represent significant attempts at
a remedy. However, despite legal prohibitions, there are still strong
financial motivations for economically strapped hospitals within a com-
petitive market to continuc dumping. Properly directed financial incen-
tives can discourage this conduct and strengthen existing legal rules.
Alternatively. the relief could focus on the class of patients most likely to
be harmed. A commitment to funding would be the most unequivocal
solution, but is unlikely given the current economic landscape. Broadly
extending the private attorney gencral provision of COBRA offers the
dual advantages of allowing the affected injured to assert their rights
while simultancously enforcing the statutory guidelines. Some combina-
tion of these options is capable of modifying provider behavior and
reaffirming our social commitment to health care for the indigent.

73 Lund. States Use Pools and Tax Credits to Help Uninsured, Am. Med. News. Sept. 9. 1988, at 3.
" Wilensky, supra note 65. at 59.

",

™ Relman, supra note 72, at 579,
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NO-FAULT LIABILITY AND
MEDICAL MALPRACTICE

A VIABILITY ANALYSIS

Ronald S. Latz, J.D.*

INTRODUCTION

Regardless of whether a medical malpractice insurance crisis plagues the
health care system,' a medical injury crisis surely does.” Although
malpractice premiums as a percentage of gross physician income declined
from 4.4% in 1976 to 4.0% in 1984 and those premiums total only 1% of
the nation’s $500 billion bill for personal health care services, up to 7.5%
of hospital paticnts suffer a medical treatment-caused injury during care
and only 0.7% of injured hospital patients receive compensation.’ Tort
reforms aimed at insurance premiums have been both largely incffective
and hostile to consumers. The time may have arrived to consider an
alternative system of liability and compensation—no-fault liability
insurance.

* Special Assistant Attorney General. State of Minnesota. This article does not reflect the views of
the Attorney General of Minnesota. Address correspondence to Mr. Latz at 6850 Harold Avenue,
Golden Valley, MN 55427.

' Medical injuries also arc described by commentators as iatrogenic injuries.

? For a recent report concluding that there is no crisis in claims or payments. sce MINNESOTA DEr'y
0of COMMERCE, MEDICAL MALPRACTICE CLAIM STUDY 1982-1987. at 17-19 (Feb. 1989). Minnesota
Commerce Commissioner Michael Hatch attributes the premium crisis to over-reserving on the
part of insurers, a lack of compctition in the insurance market, use of poor investment strategies by
insurers, and allegations of claims ratc increases by insurers rather than acknowledgement of
investment mistakes and absorption of losses. Telephoncinterview, Michae! Hatch (July 13, 1989).

' Law, A Consumer Perspective on Medical Malpractice. 49 Lav & ConteEMP. Pross. 305, 308
(1986); P. Weiler. Legal Policy for Medical Injuries: The Issues. the Options & the Evidence 241
(Draft, Jan. 1988); GENERAL ACCOUNTING OFFICE, MEDICAL MALPRACTICE: INSURANCE CosTS 29
(GAO/HRD-86-112, Sept. 1986).

* Brook. Brutoco, & Williams. The Relatiouship Between Medical Malpractice and Quality of
Care, 1975 DUKE L.J. 1197, 1208.
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The recent advent of catastrophic no-fault liability plans for birth-
related medical injuries in Virginia and Florida suggests that a society
imbued with the notion of individual common-law rights 1o sue in tort
may be loosening its resistance to abrogation of those rights beyond
automobile and workplace injuries.

it is not the purpose of this article to assess whether problems exist
with the tort system. This article assesses the viability of a no-fault
system as an alternative to the tort system. Considerations of compensa-
tion and deterrence dominate the assessment, preceded by a summary of
criticisms of the tort system, tort reform effectiveness, and the proposed
no-fault alternatives. These proposals are Statutory Neo-No-Fault Early
Compensation plans, Pure No-Fault (Third Party) and Medical Maloccur-
rence Insurance (First Party) plans, and the limited no-fault or specified
event systems. Limited no-fault plans consist of statutory Medical
Adversity Insurance, Virginia and Florida’s Birth-Related Neurological
Injury Compensation plans. and the private voluntary contractual Elective
No-Fault and Contractual Neo-No-Fault. This study is almost entirely
theoretical, conducted in a virtual vacuum of hard data on the tort system
and focusing on alternatives which are mostly proposals.*

A number of criticisms have been leveled against the traditional tort-
based medical malpractice system.® There are high administrative costs
for claims processing and fault-finding. Charges of professional negli-
gence, and use of the litigation process to evaluate those charges, have
real psychic and time costs to physicians. The system creates antago-
nisms between physicians and patients, physicians and attorneys, and
physicians and the law. It discourages full discussion with patients of risk
and alternative trecatments. The threat of litigation encourages the defen-
sive practice of medicine, with unnecessary use of medical resources to
protect against suit and refusal to provide care or adopt new methods of
treatment for fear of increased liability exposure. Finally, the system does
a poor job of deterring medical injury, with random and haphazard claims

! For one study in the process of filling that vacuum. see HARVARD MEDICAL PRACTICE STUDY
Grour, MEDICAL CARE & MEDICAL INJURIES IN THE STATE OF NEwW YORK: A PiLOT STuDY (1987)
{hercinafter A PLOT STUDY]; HARVARD MEDICAL PRACTICE STUDY GROUP, MEDICAL CARE &
MEDICAL INJURIES IN THE STATE OF NEW YORK: AN INTERIM REPORT (1988).

¢ Sec Pollack. Medical Maloccurrence Insurance (MMI): A No-Fault Inserance  Proposal for
Resolving the Medical Malpractice Controversy, 23 Tort & Ins. L.J. 552. 557-88 (1988):
Havighurst. Medical Adversity Insurance—MHas lts Time Come?, 1975 Duke L.J 1233, 1234.37;
Tancredi, Designing a No-fuault Alternative. 49 Law & ContTeEMP. Pross. 277, 278-80 (1986):
Sugarman, Deing Away with Tort Law, 73 CALIk. L. REv 555 (198S).
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incidence.” unsystematic compensation, inequitable decisions from in-
consistent results on similar facts, fortuity of proof of provider fault, no
experience rating of liability insurance,® reliance on stigma and publicity,
and undue focus on the process rather than the outcome of medical care.
The result, critics assert, is many uncompensated injuries, much un-
policed negligence, uncontrollably excessive insurance premiums and a
failure of due process.® These criticisms have spurred efforts both to
reform clements within the tort system and to abdicate the tort system for
an alternative such as no-fault.

I. THE INEFFECTIVENESS OF TORT REFORMS

In 1974, the first “crisis” hit the medical malpractice insurance
market. Premiums skyrocketed and carriers threatened to withdraw from
the market. Many states responded with legislative reforms of the tort
system. This section summarizes these early statutory reforms and
reviews their effectiveness in alleviating the perceived causes of the
crisis.'"”

Legal reforms enacted by states focus on four main facets of the tort
system. They affect the filing of claims, determining the amounts

" But see Danzon. Why Are Malpractice Premiums So High—Or So Low?, The Rand Corp. Rep..
No. R-2623-1ICFA (1980) P. DANZON, MEDICAL. MALPRACTICE: THEORY, EVIDENCE, AND PugLIC
Powicy (1985).

* But see infra text accompanying notes 175-87.

® For a response (o the traditional criticism of the medical inalpracticc system. sce Bovbjerg.
Medical Malpraciice on Trial: Quality of Care Is the Importan Standard. 49 1.ax & CONTEMP.
Prons. 321, 328-35 (1986): Beanett. Pluses of Malpractice Sits, N.Y. Tises Mac.. July 24,
1988. at 3.

' Few statistical analyses with national databascs have assessed the cffcctiveness of statutory tort
reforms. Danzon's analyses facused on nationwide closed claims data from 1970 and 1975 through
1984. P. DANZON, supra note 7 (a compilation of her carlier rescarch); Danzon. The Frequency and
Severity of Medical Malpractice Claims: New Evidence, 49 Law & Contemp. Prons. 57 (1986)
[hereinafter New Evidencel, Danzon. The Frequency and Severity of Medical Malpractice Claims.
27 ) L. & Econ. 115, 137 (1984). Danzon & Lillard. The Resoliution of Medical Malpractice
Claims: Research Results and Policy Implications. The Rand Corp. Rep.. No. LR-2793-ICJ
(1982): Danzon. The Effects of Tort Reforms on the Frequency and Severiiv of Medical Malpractice
Claims, 1988 PeRrs. IN)L REV. ANN. 142, Sloan. Mergenhagen. and Bovbjerg are currently updating
Danzon’s research on claims frequency and severity. Sloan studicd malpractice premiums paid by
physicians from 1974 thiough 1978, Sloan. State Responses 1o the Malpractice Insurance Crisis of
the 1970s: An Empirical Assessment. 9(4) 3. HEALTH Porimics. Por’y & L. 629 (1985). Zuckerman
and Bovbjerg are updating this research. Preliminary rcsults are consistent with carlier findings.
with the additional conclusion that premiums are responsive not to urbanization as Danzon
cxplained, but 1o other unmcasured factors. Telephone interview with Frank Sloan. Centennial
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recoverable, defining the standards of care or burden of proof. and access
to the courts.” Reforms that affect the filing of claims include shortening
the statute of limitations and limiting attorneys fees. As of December 31,
1988. all 50 states and the District of Columbia had laws modifying the
statutes of limitations." Danzon found that an average shortening of one
ycar for adults was marked by corresponding reductions in claim
frequency of 8% and in frequency of paid claims of 6-7%." Sloan found
that statute of limitations modifications had no statistically significant
cffect on premium levels."

Caps on the contingent fees of claimants’ attorneys took the form of
sliding scales, specificd percentages., or court determinations of “reason-
able” feces. As of March 15, 1989, they were in place in 20 states.'
Danzon concluded that contingent fee limits had no systematic impact on

Professor and Chairman. Department of Economics. Vanderbilt University. (May. 1989). No
studies have yet assessed the impact of the recent trend toward modifying or abolishing joint and
several liability. or increasing sanctions for frivolous suits.

Scveral studies have assessed the impact of changes in common-law doctrine on premiums,
claims rates, severity. and costs. At best. common-law changes were associated with and probably
contributed to pro-plaintiff outcomes of litigation and physician premium hikes. Reader. An
Economic Analysis of Medical Malpractice. 5 1. LEGAt. STup. 267, 287-89 (1976); Feldman, The
Determinants of Medical Malpractice Incidents: Theors af Contingency Fees and Empirical
Evidence. 7 At. Econ. . 59. 62 & 64 (1979): Adams & Zuckerman. Variations in the Growth and
Incidence of Medical Malpractice Claims. 1 Hiatin Povties, Por'y & L. 475, 484-85 (1984),
GINER AL ACCOUNTING OFFICE, MEDICAT. MALPRACTICE: NO- AGREEMENT ON T1HE PROBLEMS OR
Sonmons 77 (GAO/HRD-RO-50. Feb. 1986). Constitutional challenges o 10rt reforms have been
abundant in the aftermath of legislative activity. For summarics and analyses of the results, see
Comment. The Counstitionality of Medical Malpraciice Legislative Reform: A National Survey.
I8 Lov. U. Cu. L.J. 1053 (I1987). Learner. Restrictive Medical Malpractice Compensation
Schemes: A Constintional *Quid Pro Que™ Analvsis to Safepuard Individual Liberties, 18 11ARv.
Joon LeGrs, 143 (1981)0 ASSocaioN of Triat LAWYIRS of AMERICA. CONSTHIUTIONAL
CHALLENGES TO TORT REFOR M (1988). An especially useful analysis is P. Weiler. supru note 3. at
56-70. See also Smith. Banling a Receding Tort Frontier: Constintional Attacks on Medical
Malpractice Laws. 38 OxtA. L. RV 195 (1985): Reddish. Legislative Responses to the Medical
Malpractice Insurance Crisis: Constitutional Implications. 55 TEXAs L. Rev. 759 (1977).

* Tallics of states implementing tort reforms were compiled from information provided by the
Association of Trial Lawyers of America (ATLA) and the American Tort Reform Association
(ATRA). The few successful constitutional challenges have atiacked limitation periods which
began running upon the performance of the negligent act. rather than from the date of injury or
discovery of the injury. See. ¢.g.. Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980).

' New Evidence. supra note 10, at 71.

* Sloan. .spra note 10, at 640.

* Regulation of attorneys fees in medical malpractice litigation ahnost uniformly survives a
constitutional challenge. See. e.g.. Roa v. Lodi Medical Group. Inc.. 37 Cal. 3d 920. 211 Cal.
Rptr. 77. 695 P.2d 164, appeal dismissed. 474 U.S. 990 (1985): Johnson v. St. Vincent Hosp..
Inc.. 273 Ind. 374. 404 N.E.2d 585 (1980).
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claim frequency or severity." Another commentator suggested the statu-
tory contingent fee may be greater than or cqual to the current market rate
and thus did not interfere with attorneys’ incentives to take cascs.'” This
analysis is supported by Sloan’s finding that contingent fee reforms had
no statistically significant effect on malpractice premiums.™

Another major area of reform focuses on determining the amounts a
claimant may recover. Caps on damages, mandatory offsets of collateral
sources, required periodic payments, and elimination of the ad damnum
clause have becn common. Statutory rcforms have limited damages by
either capping the whole award, capping only the non-economic portion
of the award, or capping provider liability and supplementing the award
from a paticnt compensation fund.” As of March 15, 1989. 30 states had
cnacted damage caps.™ The recent trend is toward courts not tolerating
low ceilings that sometimes cffectively restrict compensation for actual
medical expenses and lost wages.

Danzon found that statutes capping all or part of the plaintiff’s
recovery cut total awards by 23%.*' This average effect. however, masks
significant diffcrences among the cases. The caps do not affect the
majority of cases, but do have impact on the few large awards substan-
tially greater than average. Since large awards account for a disproportion-
ate fraction of total damage outlays.*” severc caps drastically cut the large
awards and have a big impact on both average and total money paid.*

" New Evidence, supra note 10, at 78,

" Robinson, The Medical Malpractice Crisis of the 1970°s: A Retrospective, 49 Law & CONTEMP,
PrORS. 5. 29 (1986).

* Sloan. supra note 10, at 640

in addition, many states have specilically limited or climinated punitive damage clabms and
awards, which generally are not cavered by insurance.

* The question of the constitutionality of damage caps has split state courts. The Washington
Supreme Court recently overturned the state’s 1986 cap on non-economic damages. Sofic v.
Fibreboard Corp.. 112 Wash. 2d 636, 771 P.2d 711 (1989). Other courts finding caps unconstitu.
tional include Condemarin v. University Hosp.. 775 P.2d 348 (Utah 1989); Kansas Malpractice
Victims Coalition v. Bell. 243 Kan. 333, 757 P.2d 251 (1988): Lucas v United States, 757 S.W. 2d
687 (Tex. 1988): Smith v. Department of Ins.. 507 So. 2d 1080 (Fla. 1987): Wright v. Central
DuPage Hosp.. 63 1ll. 2d 313, 347 N.E.2d 736 (1976). Cases upholding caps on damages include
Etheridge v. Medical Center Hosps. Inc.. 376 S.E.2d 525 (Va. 1989): Fein v. Permanente Medical
Group. 38 Cal. 3d 137. 211 Cal. Rptr. 368. 695 P.2d 665. appcal dismisscd. 474 U.S, 892 (1985):
Prendergast v. Nelson, 199 Neb. 97, 256 N.W.2d 657 (1977).

* New Evidence. supra note 10, at 76,

** Five percent of the cases are responsible for 49% of the total money paid o claimants. /d. at 77,

¥ Id. Critics of damage caps also point out that the most severely injured individuals-—presumably
the most deserving of compensation-—bear the greatest burden of the attempt to remedy the
perccived insurance crisis.
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The collateral source rule traditionally bars the court from consider-
ing sources of compensation not associated with the defendant when
awarding damages to the claimant. Statutory reforms of the collateral
source rule focus on mandating offset of awards by the amount of
collateral coverage. or by admitting evidence of collateral sources for the
fact-finder to consider. Thirty states had enacted such statutes as of
March 15, 1989.% Danzon found that mandatory offset resulted in a 50%
reduction in award amounts, but simply admitting evidence of collateral
sources had no effect.? This suggests that juries tend to agree with the
original intent of the collateral source rule. Danzon’s updated study
reports that the frequency of claims drops 14% with both optional and
mandatory offset and mandatory offset might reduce average severity by
30-40%.*

Another frequent statutory reform, enacted by 26 states by March
15, 1989, was mandating periodic payments of future damages.” This
reform is intended to eliminate uncertainty about the extent of future,
continuing losses. protect the plaintiff against premature or improvident
exhaustion of funds, and protect the defendant when losses end unexpect-
edly early due to patient recovery or death. Danzon reported that periodic
payments had no effect on claim frequency or severity.”

Elimination of the ad damnum (damage request) clause by 26 states
as of December 31, 1988 was intended to avoid prejudicing the jury with
vastly inflated damage requests in the plaintiff’s complaint. The reform is
estimated to have had significant negative impact on total claim cost, but
not individually on frequency or severity.*

Statutes affecting the definition of standards of care or burden of
proof constitute the third broad grouping of tort reforms. No empirical

M Legislation modifying the collateral source rule has survived constitutional chatlenge in atmost all
cases. See, e.g.. Fein v. Permanente Medical Group, 38 Cal. 3d 137, 211 Cal. Rptr. 368, 695 P.2d
665. appeal dismissed, 474 U.S. 892 (1985); Bernier v. Burris, 113 111, 2d 219, 497 N.E.2d 763
(1986).

3 P. DANZON, . supranote 7, at 78,

® New Evideuce, supranote 10, at 72 & 77.

¥ Most of the state courts that have reviewed their periodic payment provisions have found them
constitutional. See, e.g.. Fein. 695 P.2d at 665; Bernier. 497 N.E.2d at 763.

¥ P, DANZON. supra note 7, 1 78. Butitdoes significantly reduce the costio insurers, who can buy
an annuity much cheaper and keep the rest and. therefore. could reduce the premiums.

= The constitutionality of climinating the ad damnum clause is established. See, ¢.g.. Everett v.
Goldman, 359 So. 2d 1256 (L.a. 1978).

Y P, DANZON. supra note 7, at 78. Again. Sloan reported that nonc of the attempts to limit the
amount of recovery had statisticably significant impact on provider premiums. Sloan, supra note
10, at 640).
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studies appear to have assessed the effect of standards of care or expert
witness reforms. As of July 1985, 10 states had prohibited or clarified the
circumstances for the use of the doctrine of res ipsa loquitur to shift the
burden of proof to the defendant.” Res ipsa loquitur is traditionally
invoked in cases of obvious error, such as when surgical instruments are
left in the body, and is also common for cases in which the evidence is
solely in the hands of the provider. where the patient, often anesthetized.
could not have intervened or identified the person or process of medical
treatment. Danzon found that restrictions on the use of res ipsa loquitur
had no effect on claim frequency or severity.” Sloan found that such
restrictions had no effect on premiums.*

The last general category of tort reforms are those aimed at reducing
the use of the court system and the costs of litigation—voluntary or
mandatory pre-trial screening panels and voluntary binding arbitration.
As of December 31, 1988, 24 states had pre-trial screening panels
intended to screen out non-meritorious claims.* Both of Danzon’s studies
reported that neither voluntary nor mandatory panels had systematic
effect on total number of claims filed or paid or on the amount paid.* She
added that such panels may even encourage filing claims by reducing
plaintiff’s costs of obtaining expert testimony, since the panel’s con-
clusions are usually admissible at trial. Sloan found that mandatory pre-
trial screening panels reduced premiums.*

Voluntary binding arbitration provisions were in force in eight states
as of December 31, 1988. Danzon found that arbitration tends to increase
the frequency of claims filed and paid,” though another study concluded
that arbitration reduced claims frequency by an average 11%.* Danzon
found that severity of cases which used voluntary binding arbitration
instead of litigation was 20% lower than on average, attracting smaller
(less severe) claims by providing a less expensive recourse for claims.
However, total claims costs are probably greater in arbitration, with the

" GAO REP., supra note 11, at 80.

32 P DANZON, supra note 7. a 78,

¥ Sloan. supra note 10, at 640.

“ Most courts considering the question have concluded that properly designed and i mplemented pre-
trial screening pancls pass constitutional scrutiny. See. e.£.. Attorney Gen. v. Johnson, 282 Md.
274. 385 A.2d 57 (1978), cert. denicd. 439 U.S. 805 (1978); State ex rel. Strykowski v. Wikkie, 81
Wis. 2d 491. 261 N.W.2d 434 (1978)

Y New Evidence, supra note 10, a1 72 & 78.

“ Sloan, supra note 10, at 640.

” New Evidence. supra note 10, a1 72.

¥ Zuckerman, Koller. & Bovbjerg. Information on Malpractice: A Review of Empirical Research on
Major Policy Issues. 49 L.aw & Contemp. Pross. 85. 103 (1986)
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reduction in claim severity more than offset by the rise in claim
frequency.” Moreover, although significantly faster than litigation,*
arbitration to decision costs 7% more than pre-verdict settlement.* This
is consistent with Sloan’s finding that arbitration tended to increase
premiums.*

At best, tort reforms have had moderate success in curbing increases
in the frequency and severity of malpractice claims. Danzon found that
shorter statutes of limitations, mandatory collateral source offset, caps on
damage awards, and arbitration statutes were somewhat effective in
casing the rise in claim frequency and severity. Sloan found that only
mandating pre-trial screening panels led to a cut in premiums. However,
collectively, the legislative reforms had no impact on premium inflation."
Some commentators concluded that the single most important factor
influencing victory is whether the insurer views the case as one with legal
merit.*

None of the reforms addressed the fact that only a very minimal
proportion of negligently caused adverse medical outcomes ever reach the
stage of claim filing, let alone recovery.” Perhaps the most important
issue in the systematic policy debate is whether the tort system better
compensates and more effectively prevents the occurrence of iatrogenic*
injuries, including those negligently induced. than could a proposed
alternative system.

II. MEDICAL MALPRACTICE NO-FAULT LIABILITY
PROPOSALS

Proposed no-fault alternatives to the medical malpractice tort system
focus on replacing the tort system for adverse medical outcomes. The key
factors distinguishing the various proposals are the range of adverse

» New Evidence. supra note 10. a1 72 & 77.

* Zuckerman. Koller. & Bovbjerg. supra notc 38, at 104.

“ P. DANZON. supra note 7. at 202.

# Sloan, supra note 10, at 640.

© Id. at 642. Other tort reforms, as yet too recent for their impact to have been studied empirically.
include limitations on joint and several liability. additional penalties for filing frivolous lawsuits
and patient catastrophic compensation funds.

4 Zuckerman, Koller. & Bovbjerg. supra note 38, at 98.

* Onc possible exception is arbitration. See text accompanying notes 47-51 (AMA Proposal).

“ As used herein, “iatrogenic injurics™ or “iatrogencsis” refers to patient injurics caused by medical
treatment.
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outcomes subject to the distinct treatment of the new system. the extent to
which fault remains part of the system, and the balance between
compensation and deterrence mechanisms. The alternatives fall into three
major categories: (1) Neo-No-Fault Early Compensation schemes; (2)
Pure No-Fault systems; and, (3) limited no-fault plans utilizing specified
events. Preliminarily, a brief analysis of the recent American Medical
Association (AMA) proposal is warranted.

A. Administrative Fault

The AMA and the Specialty Society Medical Liability Project”
propose a fault-based, administrative system, modeled after the National
Labor Relations Board, to completely replace the tort litigation system.
The proposal consists of three basic components: (1) an administrative
mechanism consisting of a Medical Board, Office of General Counsel,
and staff for determining the compensability of adverse medical out-
comes and for monitoring health care provider performance, with the
power to discipline when appropriate; (2) retention of the fault standard
for determining liability and compensability; and (3) modification of
some legal elements of medical liability. The proposal is receiving state
legislative consideration in Utah, Vermont, and Wyoming.

The administrative mechanism consists of several de novo reviews of
the merits of the claim,* one administrative appellate review using the
substantial evidence standard of review, and judicial appellate review.

The plan poses major difficulties for claimants. A claim deemed
“meritorious’”™ must follow an arduous negligence determination process
that only the most obvious or egregious instances of fault-induced medical
injury will survive. Among other things, it is likely that younger attorneys
will work in the Medical Board's Office of General Counsel and will face
experienced defense attorneys.* Furthermore, Office of General Counsel
attorneys may be forced into a conflict of interest situation by the
proposed requirement to settle claims if the attorney, not the claimant,
finds the settlement offer “reasonable.” Cases in which fault is uncertain

? AMA/SPECIALTY SOCIETY MEDICAL LIABILITY PROJECT. A PROPOSED ALTERNATIVE TO THE CiviL
JUSTICE SYSTEM FOR RESOLVING MEDICAL LIABILITY DISPUTES: A FAULT-BASED ADMINISTRATIVE
SvysTeMm (1988).

** A claim must be found meritorious in each of four successive de novo reviews (@ sccurc
compensation. Investigation and review for merit is conducted first by a claims reviewer.
thercafter by a Mcdical Board member, then by one or two physician reviewers. and subsequently
by a hearing examincr. /d. at 21-32. Settlement procedures are mandated.

** See P. Weiler, supra note 3.
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might well be deemed to lack merit and significant barriers preclude
lurther pursuit of a claim in such situations.™

There are some clements of the administrative fault tribunal that have
merit. A relatively simple filing process initiates a claim and investigation
of facts without resource expenditure by the claimant. The expedited
process would resolve claims faster. The expertise, experience, and
written rulings of the Medical Board probably would result in more
consistent and well-reasoned conclusions regarding liability and a grow-
ing body of knowledge about the elements of medical injury.* Morcover,
the information generation, continuing education, and disciplinary pro-
cedures merit implementation.

In the final analysis, however, the administrative fault mechanism
replaces one series ol barriers to recovery with another. Given the
incidence of malpractice. the process should expand, not constrict,
compensation for meritorious claims.

B. Neo-No-Fault Early Compensation (Statutory)

The ecarly compensation alternative, originally proposed by O'Con-
nell.™ has seen legislative consideration in at least Massachusetts,
California, and the United States Congress.™ These plans have been
labeled Statutory “Neo-No-Fault™ plans because they envision broader

“To pursue such a clim beyond the second screening level. a claimant must pay for a private
attorney and secure i medical expert’s opinion, recourse which the AMA makes clear they believe
is unlikely.

“ See P. Weiler, supra note 3. at 225.

<O Connell. Offers That Can't Be Refused: Foreclosure of Personal Ingury Claims by Defendants’

Prompt Tender of Claimuns” Net Economic Losses. 77 Nw. UL, REv. S89 (1982) [hercinaflter

Offers). See also O'Connell & Guinivan. An Irrational Combination: The Relative Expansion of

Liability Insurame and Contraction of Loss Inswrance. 49 Onio ST 1) 757 (1988): O'Connell.

Neo-No-Fauht Remedies for Medical Injuries: Coordinated Statutory and Contractual Alternatives,

40 Law & Contemp. Pross. 125 (1986) [hercinafter Neo-No-Faulr)

Both the Massachuseits and California bills failed 10 pass the legistatures. H.R. 3084. 991h Cong..

Ist Sess.. 131 Cong. Rec. H6353 (1985). discussed in Moore & Hofl. H.R. 3084: A More Rational

Compensation Sysiem for Medical Malpractice. 49 Lav & CONTEME. PRoRS. 117, 118 (19806). was

first introduced in 1984 as H.R. 5400. It was not reintroduced in the 100th Congress. Supporters

arc looking for a principal sponsor in the 101st Congress.

A madificd proposal under consideration by proponents is designed to alleviate concern about
the harshness of totally precluding tort litigation. The plaintiff could accept the offered
compensation. or rcject it and litigate. subject 1o cither a damage cap or a different standard of
proof. such as gross ncgligence or proof beyond a reasonable doubt. This would leave to the tort
system the more cgregious cases. Telephone interview with John Hoff (May 4. 1989) (Attorncy
Holf assisted Rep. Moore in preparing the legislative initiative).

-
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availability of automatic indemnification for net economic loss while
retaining the fault standard, rather than a total displacement of the fault
system.*

The unifying element of these plans is that, following any iatrogenic
injury, the provider has a limited period of time* during which a potential
or actual claim may be foreclosed by offering the victim compensation for
the full net cconomic loss suffered and for reasonable legal fees. The
inclusion of legal fees is necessary, since there will be no award for pain
and suffering that is gencrally the source ol fees in traditional tort
litigation. The net economic loss consists of medical expenses and wage
loss less any payment from collateral sources.

The provider’s determination of cases deserving compensation is
based on its own assessment of Hability. The victim has a limited time
during which to accept or reject the offer, but has no tort claim alternative
once the provider extends the offer. Should the provider elect not to offer
cconomic compensation, or in cases of death or intentional injury, the
victim has all rights that now exist to proceed in tort.* Annuity payments
would be made periodically rather than in a lump sum. Arbitration would
resolve disputes over the amount of compensable loss.

The primary rationale for these Nco-No-Fault proposals has been the
partial precemption of the tort system without abandoning the fault basis of
liability. This retains intact the three tenets of tort law as a system of
deterrence, compensation, and corrective justice, while reducing much of
the transaction costs, delay, and uncertainty encumbering the tort system.
According to proponents, the system also encourages the tender of
benefits in marginal cases based upon a cost/benefit analysis.” The plans
also have the advantage over no-fault plans of deflecting the issue of
defining which adverse medical outcomes are covered.® The provider
independently assesses responsibility rather than relying on a predelinca-
tion of compensable outcomes.

3 Neo-No-Fault. supra noie S2. at 129,

3% The time limit should provide the defendant sufficient time to investigate the circumstances of the
incident giving rise to the claim. O’Connell’s original proposal had a 60 day limit. The legislative
proposals call for a 180 day limit.

“ In I.R. 3084, il a provider failed 10 offer compensation. the victim could go 1o arbitration over the
issuc of provider (ault, recovering only nct economic loss if successful. Moore & Hoff. supra note
S3.ac 1S,

7 Neo-No-Fault. supra note 52. at 130,

* Moore & Hoff. supra note S3. at |18,
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C. Pure No-Fault

A Pure No-Fault system would statutorily mandate liability for
iatrogenic injurics without regard to fault. The victim would reccive
compensation for any injury arising out of medical care, whether the
result of negligence or a risk of normal care. Causation becomes the sole
determinant of whether compensation is provided. Negligence is no
longer a variable. Compensation would come from cither: the provider or
the mandatory third party insurer of the provider:*” or. the injurcd party’s
mandatory first party insurer.” The Third Party Pure No-Fault system for
medical injuries is essentially a strict provider liability regime.* It
resembles workers compensation. The First Party Pure No-Fault insur-
ance resembles automobile no-fault compensation.®

At least two proposals for First Party No-Fault insurance exist.”
Under Pollack’s Medical Maloccurrence Insurance (MMI), “[s]tate law
would require paticnts entering a hospital for treatment cither to show
proof of private maloccurrence insurance or to purchase a policy covering
that particular course of treatment. ™ Insurance purchased on admission
to the hospital would be added to the hospital bill for a payment cither by
private health care insurers or by Medicare or Medicaid. An assigned risk
pool could sell insurance to those patients unable to acquire private health
insurance or unqualilicd for Medicare or Medicaid (“bad risks™). A

“ See Ehrenzweig, Compnlisory “laospital-Accident” Insurance: A Necded First Step Toward the
Displacement of Liability for “Medical Malpractice”, 31 U. Chi. L. Rev. 279 (1964); Roth &
Rothstein, Non-Fauli-Based Medical Injuries Compensation Systems. in U.S. Dep't of HEW.
(No. 0S-73-89), App. 10 REPORT 0F TIIE SECRETARY'S COMMISSION ON MEDICAL M AIPRACTICE
462-63 (1973): S. 215, 94h Cong.. Tst Sess. (1975), 121 Cong, Rec. 641 (Jan. 17, 1975) (the
“Inouye-Kennedy No-Fault Proposal.”™ national medical injury compensation insurance): Grad,
Medical Malpractice and the Crisis of Insurance Availability: The Waning Opiions. 36 CASE W.
REs. L. REv 1058, 1090-97 (1986).

@ See Dornette. Medical Injury Insurance—A Possible Remedy for the Malpractice Problem. in
MEDICIRE, LAw AND PupLic Povicy 26 (N, Kittrie, 11 Hirsh. & G. \Wegner, eds. 1975): Pollack,
supra note 6: Pollack. No Finding of Fault: Taking a New Approach 1o Malpraciice Insurance. 1)
LEGAL TIMES 24 (Apr. 1989).

®! See R, ErSTEIN, A THEORY OF STRICT LIARILITY: TOAWARD A REFORMULATION OF TORT Law (1980).

" Both of these no-fault schemcs contrast with a true social insurance approach which is
administered by a governnient agency. funded by general revenues. and may compensate for injury
without regard to cause. Countrics with such approaches include Great Britain. Australia.
Swedcn. Finland. and New Zealand. For some proposals directly applying 1o the United States,
sce. ¢.g.. Roth & Roihstcin. supra note 59: Sugarman, supra note 6.

& See Dornette. supra note 60 Pollack, supra note 6.

* Pollack. supra notc 6, at S78.
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minimum level of benefits would be mandated. covering ecconomic loss
and a specified level of non-cconomic damages.*

If coverage is disputed. routine arbitration pancls would determine
whether a particular outcome of medical treatment was a covered
maloccurrence and would “separate the sequelac of medical treatment
from the sequelac of the patients’ condition by applying a standard of
avoidability on an ad hoc claim by claim basis, rather than in advance.™*
Avoidability is defined as whether the disability was more likely than not
attributable to health care management. If yes, then provider causation—
iatrogenicity—would be established. Then a presumption of iatrogenicity
shifts the burden of proof, applying “unless thc outcome was an
unavoidable consequence of a preexisting condition or an unavoidable
reasonably anticipated result of the best treatment or alternative. "
Though focusing almost exclusively on compensation. MMI proposes to
help prevent maloccurrences by experience rating providers and adjusting
premiums for paticnts accordingly.

Dornette’s system would be financed by premiums paid by cach
patient.* An appealable administrative review of causation would deter-
minc whether an adverse outcome is considered a compensable cvent.
Professed advantages particular to First Party No-Fault insurance include
the following: improving actuarial credibility in determining premium
rates: consequent reduction in rate volatility; systemic viability enhanced
by the significant excess of premium income from the larger pool of
policies over the increascd number of claims: attorney support for
receiving post hoc fee awards from the insurer for arbitrated claims, cven
for unsuccessful bona fide claims; elimination of the provider-middleman
insurance transaction costs; patient choice of policy coverage and pre-
miums; and, insurer collection of maloccurrence incidence data for
ratings of providers, both for premium levels and for consumer
information.”

A Third Party Pure No-Fault system would be administered by the
provider or its insurer. The extent to which causation becomes a contested

& 1d. at 578-79.
“ Id. at 58).

8 d.

* Dornette, supra note 60, at 30-36. Dornette & MMI arc similar in their essential characteristics,
50 a detailed analysis of First Party No-Fault will be limited to the more recently developed MM
proposal.

“ 1d.; Pollack, supra note 6, at SR0, S83-86.
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issuc depends on the clarity of the definition of medical injury.™ Awards
would be scheduled according to the injury suffered, and could include
most components traditionally present in litigation. It could be more
narrowly restricted to include some or all of past and future medical
expenses, lost wages, pain and suffering, and legal fees. It may or may
not include an offset for collateral source compensation. A particular
advantage of Third Party Pure No-Fault is the imposition of insurance
costs directly on the provider for strict liability.

Justification for the abdication of the tort system in favor of a Pure
No-Fault system, as in the Neo-No-Fault proposals, rests primarily on the
grounds of efficiency. effectiveness, and equity. Replacing litigation
expenses with a more cost-efficient and predictable administrative
procedure permits more timely compensation of more victims of both
negligence and normal risk. Advocates argue that no deterrence is lost
since the tort system offers little anyway. with the prevalence of inconsis-
tent findings of fact and with the *“moral hazard” created by liability
insurance.™ Defensive medicine would be reduced. No-fault would be a
necessary constitutional quid pro quo for limiting damage awards.” No
stigma would attach to compensation since payment would be on the
morally neutral ground of “accident.” Other system advantages include
consistency of decisions and awards, accessibility for claimants, assured
payment of the award, predictability of systemic costs, avoidance of
duplicate payment (if no collateral source rule), and enhanced medical
injury data collection and analysis.”

D. Limited No-Fault: Specified Events Schemes

In recognition of the difficulties encountered by open-ended no-fault
plans, especially with regard to determining which medical conditions
are consequences of medical intervention and not of the condition that
prompted medical care, more limited forms of no-fault insurance have
been proposed. These plans would automatically compensate paticnts

™ Causation is an cspecially sensitive issue due to the complication of the precxisting condition
which prompicd medical care. See¢ infra notes 188-200

" Grad. supra note 59. at 1091 Pollack. supra note 6. at 567. See also P. DANZON. supra note 7. at
91 & 214.

 1d. However. the very existence of defensive medicine. to the extent that it docs not substantially
clevate risk, supports the notion that deterrence docs in fact result from the threat of tort suits.

" Roth & Rothstein. supra note 59. Roth & Rathatein envision a government-affiliated no-fault
commision. more akin to a social insurance scheme. These advantages adhere to both private and
public no- Gl schenws,
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who suffered adverse outcomes specifically pre-determined to be com-
pensable. The list of compensable outcomes would be determined
statutorily or contractually on the basis of their relative avoidability or on
the likelihood of having arisen from medical error. The tort system would
remain in place for outcomes not included as automatically compensable.

Various rationales arc advanced in support of a specificd compens-
able events mechanism. Prior specification of compensable outcomes
preempts litigation over cause. In addition. limiting no-fault compensa-
tion to a narrower range of events reduces the costs relative to more
inclusive no-fault schemes. Furthermore. compensation is linked to
quality assurance and injury prevention by retaining provider financial
responsibility and by focusing on the patient’s highest priority. the
outcome. rather than the inputs.” System flexibility is enhanced by
beginning with a more limited initial list of compensable outcomes.
expanding the list with experience on data and cost, and updating the list
in light of medical advances and experience with preventability. ™ Finally,
the system encourages innovation to improve medical care and does not
penalize a patient or provider any more than if the original technique had
failed.

1. Statutory Schemes

a. Designated Compensable Events

Havighurst and Tancredi have proposed a statutory scheme in which
health care providers would purchase from private insurers a policy of
“medical adversity insurance” (MAI) to automatically indemnify a
patient suffering a designated compensable event (DCE).™ Patients would
reccive compensation for all medical and hospital expenses. and for lost
wages up to a pre-determined maximum. A floor is imposed on wage loss
compensation. and a minimum claim amount level would exist.” A
statutory board of medical experts and consumer representatives would
determine inclusion of outcomes on the list of compensable events based
upon their relative avoidability. Providers would pay premiums rated for

™ NATIONAL ACADEMY OF SCIENCES. INSTITUTE OF MEDICINE. BEYOND MALFRACTICE: COMPENSAYION
FOR MEDICAL INJURIES 38 (1978): Tancredi. supra note 6. at 282.

" ld.

* Havighurst & Tancredi. Medical Adversity Insurance—A No-Fault Approach w0 Medical Malprac-
tice and Quality Assurance, 613 Ins. L. 69. 71 (1974): Tancredi. supra note 6: ABA COMMISSION
ON MEDICAL PROFESSIONAL LIABILITY, DESIGNATED COMPENSABLE EVENT SYSTEM: A FEASIBILITY
Stuoy (1979).

.

S i,
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claims experience. The plan retains the collateral source rule, but
subrogates those first party sources to the patients’ rights to recover from
the providers. Within a specified time after recognition of a potential
claim, providers must inform a paticnt of the existence of a claim, or be
personally liable for the claim, perhaps within the traditional tort
system.”

The primary rationale behind the statutory DCE mechanism is the
combination of no-fault compensation to victims with a strong financial
incentive to deter iatrogenic injurics. Qutcomes covered arc avoidable
relative to other adverse outcomes.™ Wage loss limitations reflect the
expectation that high income persons would self-insure, and that this
would not distort providers’ quality incentives. A minimum wage loss
entitlement would protect people like stay-at-home spouses.

Retention of the collateral source rule together with first party
insurance subrogation avoids a windfall to the patient while preserving the
financial incentive for quality care, and encourages first party insurers (o
inquire as to the existence of a compensable event. This commensurately
reduces the cost of health and disability insurance and employer sick pay
plans.” Experience rating premiums retains an clement of provider
responsibility. focuses attention on specific risks. and docs not automat-
ically force the cost-reimbursement system of financing health care to
pick up providers’ insurance premiums.” The disclosure requirement
corrects for the fact that many claims arc never filed due to patient
ignorance of the provider's role in the adverse outcome.® Disclosure also

™fd. a1 72-73.

Navighurst & Taucredi. s supraote 76, at 77. 19 & 82, See also infra notes 232-44. A sample list

for orthopedic care includes outcomes Tound to he negligently cansed in a “greal majority™ of

reviewed cases. Id. ot 75. See also Tancredi. ldentifving Avoidable Adverse Events in Medicine, 12

Men. Care 935 (1974). ‘Fvo difficultics in determining apprapriately compensable outconxs are

obtaining a consensus of medical experts and ascertaining relative aveidability due to variation in

responses of patients to medical intervention. NATIONAL ACADEMY OF SCIENCES, supra note 4, al

38

Id. Somc of these savings could fund a reinsurance risk pool.

For more discussion of experience rating. sce infra noles 175-87 and accompanying text. The cost-

reimbursement system for financing hcalth carc is the process whereby the healih care provider

incurs the cost of providing medical treatment and then bills the patient or insurer for

reimbursement

* The GAQ estimates that. in only .9% of all claims fites opened. did the practitioner. the hospital.
or the insurance company notify the patient of a malpractice incident. Payment was made to the
paticnt in 99% of these cascs. suggesting that providers initiated the process only when they knew
they would be sucd and intended to resolve the issuc quickly and incxpensively. GENERAL
ACCOUNTING OFFICE, MEDICAL. MALIRACTICE: CHARAC TERISTICS OF Claivms CLOSED IN 1984,
GAO/HRD-87-55. at 36 (Apr. 1987
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improves quality feedback for measuring the system and provider
performance, by cnsuring data collection on the frequency of various
outcomes.

bh. Catastrophic No-Fauli: Virginia & Florida Birth-Related Neurological
Injury Compensation Acts

Virginia in 1987, and Florida in 1988, became the first two states to
pass medical malpracticc no-fault programs.” What may be termed
“Catastrophic No-Fault™ plans, the Birth-Related Neurological Injury
(BRNI) Compensation Act in cach state™ creates a compensation fund to
cover participating physicians and hospitals for severe brain and spinal
cord injurics resulting from obstetrical care. The statutes exclude
common-law tort remedies for qualifying cases.®

Successful claimants recover compensation for “medically neces-
sary and rcasonable expenses of medical and hospital. rchabilitative,
residential and custodial care and service. special equipment or facilitics.
and rclated travel,” subject to collateral source offset, and rcasonable
expenses incurred in filing the claim, including attorneys fees. Virginia
compensates for loss of carnings after the child reaches 18 years of age,
and Florida awards up to $100.000 to parents to compensate for lost
derivative actions, replacing wage recovery.™

Funding in Virginia is provided by annual asscssments upon par-
ticipating obstctricians ($5000), participating hospitals ($50.00 per deliv-
cry, up to $150,000), all practicing physicians ($250.00), and. if
necessary, casualty insurers doing business in the state. In Florida, up to
$40 million is available from the state before assessing casualty insurers.*

** A Nonh Carolina commission is studying the issue.

M VA, Cobk ANN. § 38.2-5000 to -5021 (Supp. 1989); FtA. STAT. ANN. § 766.301 to .316 (West
Supp. 1989).

® The Virginia Act specifies the qualifying medical condition as a live birth infant *permancntly
non-ambulatory. aphasic. incontinent. and in need of assistance in all phases of daily living.™ VA.
Cone ANN. § 38.2-5001 (Supp. 1989). The Florida Act covers live birth infants over 2500 grams
rendered ' permanently and substantially mentally and physically impaired.™ FLA. STAT. ANN, §
766.302(2) (West. Supp. 1989). Both acts define cause as “oxygen deprivation or mechanical
injury occurring in the course of labor, delivery or resuscitation in the immediate post-delivery
period in a hospital.™ /d. Each law cxcludes disability or death caused by genetic or congenital
abnormality. VA. Coni: ANN. § 38.2-5014 (Supp. 1989); Fia. STAL. ANN. § 766.302 (West Supp.
1989).

* VA, CobE ANN. § 32.2-5009(1). (3). & (4) (Supp. 1989); Comment. Virginia's Birth-Reluted
Newrological Injury Compensation Act: Constitutional and Policy Analyses. 22 U. RicusonD L.
REV. 431, 435 (1988): FiA. STAT. ANN. § 766.31(1)(a)-(c) (West Supp. 1989): Tedcastle & Dewar,
Medical Malpractice: A New Trearment for an Old Iliness. 16 Fia. L. REv. 535. 588-89 (1988).

" VA, Cobe ANN, § 38.2-5019(A) (Supp. 1989): Fia. STAT. AnN. § 766.314(4) (West Supp. 1989).
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In both states. claimants file petitions and all documentation
supporting the claim with a commission. A physician panel makes a non-
binding reccommendation as to whether the claim is a qualified injury. The
commission makes a final determination of qualification and the amount
of compensation to be awarded.™ All claims are automatically forwarded
to a board of medical review and the department of health for quality of
care review, with a mandate to impose sanctions for substandard care.”

Objectives of the Virginia and Florida plans include the following:
compensating profoundly damaged infants and aiding their families by
providing more certain and immediate compensation for expenses not
covered by collateral sources: bringing private insurers back to provide
coverage for obstetricians; stabilizing or reducing premiums by removing
catastrophic cases from the tort system: and. creating an incentive to
hospitals and obstetricians to care for Medicaid and indigent paticnts.™

2. Elective No-Fault

Frustration with the legislative process and belief in private initiative
has led to several limited no-fault proposals designed for private imple-
mentation by health care providers, their insurance companies. and
patients, without statutory mandate. These plans rest on elective con-
tractual relations between patients and providers.

Tancredi has proposed one such program. a private mecans for
implementing what is essentially the MAI proposal.® O'Connell also has
proposed an Elective No-Fault system.” Under Elective No-Fault, health
care providers would define all the adverse medical outcomes for which
fault-based claims would be foreclosed by automatic compensation.
Patient choice of a provider brings with it the liability system as defined
by the provider. Claims would be paid on an occurrence basis, with no

™ VA, Cobt: ANN. § 38.2-5003 to -S008 (Supp. 1989); Fra. Stat. ANN. § 766.304-.309 (West Supp.
1989).

** VA. CObE ANN. § 38.2-5004(B). (C) (Supp. 1989); Fia. STAT. ANN. § 766.304(4), (S) (West Supp.
1989).

% HARVARD ScHOOL OF PusLIC HEALTH, NO-FAULT COMPENSATION FOR NEUROLOGICALLY IMPAIRED
INFANTS: AN EXPLORATION OF THE ISSUES FOR TIIE |NSURANCE PANEL 16-17 (1987). See Epsiein.
Market and Regulatory Approaches 10 Medical Malpractice: The Virginia Obsteirical No-Fault
Statunte. 74 VA, L. Rev. 1451 (198R): O'Connell. Pragmatic Constraints on Market Approaches: A
Response 10 Professor Epsiein. 714 Va. L. Rev. 1475 (1988): Comment. supra notc 86. at 436-50.

" Tancredi. supra note 6. at 277.

* O'Connell, An Alternative 10 Abandoning Tort Liability: Elective No-Fault Insurance for Many
Kinds of Injuries, 60 MiInN. L. REv. S01, 522 (1976) (probably O'Conncll’s most comprehensive
and persuasive advocacy of the no-fault concept).
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specific determination of causation or legal culpability.” Patients would
receive compensation for out-of-pocket losses only. Compensation would
be determined in a final administrative procedure with no provision for
appeal. Fault-based litigation would remain for outcomes not agreed to be
automatically compensable.

The rationale for Elective No-Fault focuses primarily on the goal of
compensation, saving cnough tort moncy to make it attractive to both
patient and provider, and providing simple access to compensation.

3. Contractual Neo-No-Fault

More recently @'Conncell has proposed a Contractual Neo-No-Fault
plan. The provider obligates itself to offer cconomic compensation within
90 days of the occurrence of any adverse events specified in the provider-
paticnt contract. The victim then has the option to accept the tender of
compensation or pursue the claim in tort. The purpose of this plan is to
circumvent some of the legal difficulties provider-patient contracts might
encounter, such as adhesion and unconscionability issues.™

Critics of contractual schemes arguc that contracts really absolve
providers of liability, and consumers in the market for health care services
are often uninformed, lacking the capacity to compare providers prior to
illness and lacking the time to compare at the moment of illness.™ The
cost savings achievable by reducing malpractice premiums, which are
only 1% of total health care costs, are insufficient to induce informed
paticnts to accept a reduced standard of care. Private contract really
results in no provider liability.

111. COMPENSATION

No-fault liability systems as compensation mechanisms rest on three
principles:® payment without regard to fault; payments by private enter-

* Presumably. with the use of a compensable events system. the causation issue is resolved with the
decision to include an adverse outcome on the list.

% O'Conncll, A Neo-No-Fault Coniract in Licu of Tort: Preaccident Guarantees of Posiaccident
Setslement Offers. 73 CaLiF. L. Rev. 898 (1979): Neo-No-Fault. supra note 52. Congress recently
has enacted legislation mandating tender of economic loss for vaccine-related injuries. The victim
then has the option of accepting tender or pursuing a tort claim. See 42 U.S.C.A. § 30tka-10
(Supp. 1989) (National Childhood Vaccine Injury Compensation Program): Conunent. National
Childhood Vaccine Injury Act of 1986. 63 Wash. L. Rev. 149 (1988).

* For a full discussion. see Law. supra note 3. at 316-17: P. Weiler. supra notc 3. at 169-220.

% Keeton. Compensation for Medical Accidents, 121 U. PA. L. Rev. 590. 601 & 603 (1973).

T
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prisc insurers; and, private no-fault payments as the chicf source of
compensation for the victim whose injuries fall within the scope of the
insurance contracts. This presumes a corollary of partial or total provider
exemption from liability based on negligence. No-fault is intended to
achicve at least onc primary objective of a compensation system,
cquity—between the beneficiarics and the cost-bearers. among beneficia-
ries, and among the cost-bearers.

A. Fairness and Rationality of Compensation

One of the most vacilerous criticisms of the tort system is the alleged
lack of rational connection between the quality of carc and the incidence
of claims and resulting awards or scttlements. Critics attack claims and
awards as random and irrational.”” The validity of this assertion is relevant
to consideration of moving to a more highly specificd award system
guarantecing coverage for at least cconomic loss. Pure No-Fault (both
Third Party and MMI), the limited specified cvents schemes, and the
Contractual Neo-No-Fault plan guarantee coverage for all economic loss
resulting from covered cvents, rendering compensation highly predictable
and rationally related to the loss incurred.® The Statutory Neo-No-Fault
scheme preserves for the provider discretion to offer compensation. The
decision to tender will include consideration of the particular paticnt’s
likelihood to suc. The fairness and rationality of awards is greater in the
non-discretionary tender schemes.

B. Range of Covered Qutcomes: Breadth

The extent to which a no-fault scheme replaces the tort system
depends on the proportion of all iatrogenic injuries the scheme deems
compensable. Broader schemes better distribute losses by passing more
costs through to all of society. protecting the individual victims from the
{ull burden of the loss.

The incidence of iatrogenic injurics is startlingly high. Estimates
range from 4.65% to 7.5% of all hospital inpaticnt stays resulting in

¥ See, e.g.. Offers. supra note 52. Sce also J. O'CONNELL, THE Lawsuit LOTTERY (1979). For a
summary of rescarch suggesting that awards are strongly related to injury severity, but over-
compensate knwer econamic losses and under-compensate higher economic losses. see Zucker-
man, Koller. & Bovbjerg. supra note 38, at 98-MX). Claim frequency is affected not only by
technical care, but also by the demeanor of the physician. the physician-patient relationship, and
patient ignorance both of injury occurrence and legal righis.

= This is unirue for cascs in which there is great pain and suffering but little cconomic loss,
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injurics, negligent or otherwise, which are potentially compensable
events. In 17% of these cases, or .8% of all patients, evidence of
negligence was present.”

The Statutory Nco-No-Fault proposals are likely to cover more
adverse outcomes than does the tort system, but fewer than would no-
fault. Compensation would be tendered in clear liability cases, when there
is a rcasonable probability of suit or claim. when net out-of-pocket costs
arc less expensive than full economic damages plus pain and suffering
and the costs of the tort system, and when the provider can avoid the
personal costs in emotion, time, and professional reputation involved in
protracted litigation. In cases of unclear liability, advocates of Nco-No-
Fault argue that providers™ distrust of the litigation process and the
opportunity to present the offer in a “nonadversative, healing spirit™
would induce tender.'”

Success of the specificd events proposals depends largely on the
ability to define compensable events. The scope of coverage must be
broad cnough to obviate a substantial proportion of current claims or
dramatically reduce the dollar costs of the fault system. MAI focuses on
the arcas hardest hit by malpractice claims. which are those injurics of
definitive character and avoidability which facilitate casy delincation as
compensable cvents."™ However. the casily delineable cvents also are
those claims that settle carly and avoid trial costs. Thus. the expansion of
the coverage to include those less obvious, less avoidable outcomes would
be necessary for significant improvement over the administrative costs of
the tort system, in spitc of the difficultics of defining compensable
cvents. '

The BRNI plans reach directly into this more difficult range of
outcomes. often the potentially catastrophic ones. The Florida BRNI uses
a broader injury definition than Virginia, but excludes premature births.
an exclusion which ultimately restricts cligibility more than the Virginia

% See P. Weilcr, supra note 3, at 107-08. The Harvard Pilot Study. admittedly skewed somewhat to
test the survey instrument. found a 4.8% to 6.9% injury ralc. See A PILOT STUDY, supra note S. at
59.

'® Moore & Holff, supra note 53, at 120,

'™ Havighursi. supra note 6. at 1270. Examples include hospital accidents. surgical mishaps. and
ancsthesia consequences. One item listed on a sample list of anesthesiology cvents was responsible
for 61% of the dollars paid for claims.

92 Such difficultics could lead to litigation aver the definition of an iatrogenic event. litigation which
would be avoided if a less ambitious strict liability sysiem were adopted. Havighurst. supra note 6.
at 1270,
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definition. However, both may be too narrow to preempt a substantial
degree of litigation.""

Elective No-Fault schemes and the Contractual Neo-No-Fault pro-
posal arc likely to result in narrower coverage than MAIL. While it is true
that providers will reap benefits from covering marginal cases of liability
by avoiding expensive litigation and the possibility of huge damage
awards. providers will not voluntarily purchase coverage for avoidable
outcomes that rarely become claims due to difficulties in discovering or
proving ncgligence."™ Except to the extent that group health plans bargain
with providers and their insurance companies. Elective No-Fault is viable
only as providers sce a benefit to themselves when designing their lists.
There is fear of specialty socicties designing uniform insurance contracts
offered to patients on a take-it-or-lcave-it basis.'®

MMI, like MAI. defines coverage by avoidability. but relies on case-
by-case determination. The presumption of avoidability would expand
coverage beyond negligently caused injurics and well into some subset of
additional injurics.

Pure No-Fault by definition covers all iatrogenic injurics. The
Swedish No-Fault system, for example. covers injury related to treatment
but not necessarily to the health problem for which treatment was sought.
Injuries which are the expected result of the prior medical condition arc
not covered.'™

C. Extent of Coverage: Economic Loss

The extent to which an injured person is compensated for loss
implicitly reflects a decision on the protection, enhancement, and wise
allocation of socicty’s human and financial resources.'” Critics of the tort
system argue that excessive awards for pain and suffering losses are the
primary threat to the system’'s financial viability and perversely dis-
courage rchabilitation. Commitment to cconomic loss reimbursement

' “The incidence of neurologic injury did not approach the prevalence of severe mental retardation

and cerchral palsy. ™ outcomes which commeonly result in malpractice suits regardless of evidence
of malpractice. Brown & Faulknier. Injured Infants Act: Study Compares Definision, Newborn
Records. VA. MEDICAL, Mar. 1989, at 114 & 116-17.

'™ Havighurst. supra note 6, at 1276,

™ 1d. a1 1270.

™ See Brahams, The Swedish “No Fault” Compensation Svstem for Medical Injuries, 138 New L. ).,
15 (Jan. 1988).

Kecton, supra note 96, at 603

m
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encourages providers to pay for rehabilitation to mitigate future medical
expenses, especially in catastrophic cases."™

Under Neo-No-Fault, economic loss is offset by collateral payments.
thus covering out-of-pocket expenses for continued medical and hospital
carc, rchabilitation, nursing care, unlimited wage loss, housekceping
services. adapting the patient’s house and car. and reasonable attorneys
lees. MAT covers all medical and hospital expenses. limited wage loss.
and reasonable attorneys fees without collateral offset. The Elective No-
Fault proposal covers all out-of-pocket losses. Individual provider con-
tracts could include a ceiling on benefits with possibly large deductibles
creating a floor below which the tort system would still operate."

MMI covers a minimum net economic loss and a standard non-
cconomic loss payment. Patients may purchase additional coverage as part
of the policy. BRNI covers collaterally offset medical. rehabilitative.
long-term care, and claim filing costs, including attorney expenscs. plus
limited wage loss (Virginia) or a capped non-cconomic award (Florida).

One controversial aspect of no-fault schemes generally is the elim-
ination of compensation for pain and suffering. Damages for pain and
suffering. loss of enjoyment of life. and so on, are regarded in common
law as compensation for losses.'"" Pain and suffering awards arc the
traditional source of attorneys fees. without which many suits could not
be brought. Often they serve as the corrective justice component of
damages. No-fault advocates argue that since few victims receive com-
pensation even for pecuniary loss. it is socially more desirable to use the
climination of pain and suffering damages as a quid pro quo to guarantec
cconomic loss compensation to more victims.'"'

The objective need for out-of-pocket expense reimbursement. and
the fear of an exception creating a systemic loophole, mitigate against
inclusion of pain and suffering compensation in a no-fault scheme.
Compensation for reasonable attorneys fces are necessary to replace pain

¥ O'Conncll & Beck. An Update of the Surveys on the Operation of No-Fault Auto Laws. 674 Ins.
L.2 129. 136 (1979).

1% NATIONAL. ACADEMY O SCIENCES. supra note 74, at 42. Since the tort system cffectively precludes
small claims as too expensive to litigate, deductibles Ieave a patient with no recourse. bur. of
course, less economic loss.

'1e For a discussion of the pros and cons of pain and suffering damages. sce Law. supra note 3. at 319;
O’Connell. A Proposal 10 Abolish Defendamts’ Paxmemt for Pain and Suffering in Return for
Payment of Claimants’ Attorneys’ Fees, 1981 U, ht. L. REv 333,339, 347,

" O’ Connell, supra note 130, at 356: Moore & Hofl. . supranote S3, at 123,
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and suffering damages, or the system cffectively would bar access in
disputed cases to those unable to afford an attorney.

Foreign no-fault models are illustrative in their coverage.'"? New
Zcaland provides coverage for the following: all accidental personal
injurics, up to $17.000 for permanent loss or impairment of any bodily
function; $10,000 maximum for loss of amenitics or capacity to cnjoy
life, including disfigurement and pain and suffering; and, limited
carnings-related losses up to age 65. Sweden covers treatment costs and a
pain and suffering payment, for a maximum of $500,000 total compensa-
tion, though it imposes a minimum nced of two wecks of hospitalization
or sick lecave, pecrmanent disability or death, for no-fault bencfits to apply.

D. Ease of Achieving Recovery

The ease with which a patient can secure compensation for covered
losses depends upon how a patient becomes aware of a possible loss, the
likelihood a provider will offer compensation. and the energy a patient
must cxpend to secure compensation. Under the tort system. the
responsibility for pursuing compensation rests entirely with the patient.
The discovery of medically-induced injury can occur during follow-up
care years after the initial treatment. or may be immediately obvious to
the layperson. The exhaustion of first party insurance benefits may
precipitate a malpractice claim.

The specified events no-fault schemes—MAI, BRNI, Elective No-
Fault, and Contractual Nco-No-Fault—provide for automatic indem-
nification for losses from covered adverse outcomes. MAI obligates the
provider to notify the patient within a prescribed time of a potential claim
for a covered injury. The patient then files a claim. To discourage
providers from resisting payment in cases of questionable occurrence, the
provider can be required to pay attorneys fees for successful claimants.
Under the BRNI plans, claimants file comprehensive petitions with the
workers compensation commissions. Claimants will want private at-
torney assistance to pursue discovery. since defendants no doubt will be
represented. At the hearing, the Commission(er) applies a rebuttable
presumption of birth-relatedness and determines if causation and result fit
the statutory definition.'*

Contractual Nco-No-Fault obligates tender of compensation within a

" Gellhorn, Medical Malpractice Litigation (U.S. )~Medical Mishap Compensation (New Zealand).

73 CorneLl L. REV 170, 194 (1988). See also Brahams. supra note 106.
" VA, Conk; ANN. § 38.2-5007 (Supp. 1989); FI.A. STAT. AnN. § 766.309 (West Supp. 1989).
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specified time period following an injury claim, giving the paticnt the
option to accept or reject such tender. Advocates of the proposal argue
that acceptance of tender is likely since victims of scrious injurics, cven
when liability is relatively clear. are risk-averse enough to the uncertainty
of tort recovery that they will accept certain, immediate bencefits.'
Elective No-Fault contracts similarly would mandate tender of losses, but
also would mandate acceptance.

Statutory Nco-No-Fault schemes make optional the tender of cco-
nomic losses and the accompanying forectosure of a patient’s tort right.
The opportunity to foreclose large tort claims could encourage providers
to set up comprehensive injury discovery procedures, and tender would be
near certain in cases of clear liability. In cases of marginal liability. an
cconomic cost/benefit analysis would lead to tender of compensation
when a lump sum payment is greater than the anticipated litigation costs
and the size of the likely recovery, discounted by its probability. The
opportunity to avoid the anguish and adverse publicity of litigation, and
the power to seck contribution from other partics potentially jointly and
severally liable by extending immunity to them, also would encourage
tender of loss.'”?

Under a Pure No-Fault (Third Party) plan. patients would initiate
claims with assistance in filing from an impartial review procedure.'*
This procedure could be part of the hospital grievance procedure, or part
of an cxceptional or standard review of medical files upon discharge.
MMI (First Party) envisions routine insurer indemnification for injurics,
with disputed issues addressed by standard arbitration procedures.'” As
with MAI and Elective No-Fault, the partics are obligated to tender and
accept payment, with no tort option for thosc injuries.

Paticnt utilization of an attorney to achieve recovery also adds to
patient costs. The more automatic the compensation. the less the need for
an attorney." For example, under the Michigan and California auto-

" Neo-No-Fault. supra note 52, at 131-32. O Connell cites the fact that 20 of 21 seriously injured
high school athletes accepted tender under a similar plan. The other had {ully recovered with small
econornic loss but with the possibility of a pain and suffering recovery.

" 1d. at 130. The statutory crosion of the joint and several liability doctrine in many states reduces
this incentive.

" Roth & Rothstein, supra note 59, at 464-65.

" Pullack. supra notc 6. at S80-81.

" One potential advantage of the AMA proposal. supra notc 47. is that the burden of claim
investigation rests with the administrative agency rather than the claimant, and then an attorney is
provided for the claimant if merit is found.
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mobile no-fault laws, 10% of claims utilized attorneys for filing. down
from S0% of claims in the tort system.'”

However, a poor victim will have trouble finding an attorney to take
a contingent fee case without commensurate reward for the risk of losing.
In New Zealand. claimants generally are paid their costs regardless of
outcome. Therelore, persons file claims freely without becoming en-
tangled in expense.™ This may be an option worth considering.

E. Promptness of Payment

A major criticism of the medical malpractice system has been the
delay in resolving claims. Medical injuries may not be discovered until
several ycars after the trecatment (the long tail effect). It then may take
years after a claim is filed to resolve it.

Each of the proposed alternatives to the tort system explicitly
addresses the issuc of delay. The Nco-No-Fault proposals would require
loss tender within 180 days of discovery of the injury, cither as mandated
tender or to foreclose potential tort claims. M Al also anticipates a limited
period during which the provider must notify the patient of a potential
claim. MMI. BRNI. Elective No-Fault, and Pure No-Fault schemes rely
on the patient to initiate claims. The primary vehicle for achicving
reduction in the time needed to resolve claims would be the substitution of
an administrative for a litigation process of compensation.*™

Automobile no-fault. most analogous to MMI. successfully has
reduced transaction time from 57.6% of tort claims paid within 180 days
of accident to 84.8% of no-fault claims paid. Department of Transporta-
tion figures show that the time lapse from reccipt of medical expense
documentation to the first no-fault medical payment was four to scven
days in over 50% of the cases, within onc month for 80% of the cases, and
within 180 days for 97.9% of the cases.'™ Clcarly, an administrative
procedurc could significantly improve carly compensation over the
current tort system.

Rolph, Hammitt, & Houchens. Automobile Accident Compensation: Who Pays How Much How

Soon?, 52 ). Risk & Ins. 667, 680-81 (1985).

" Gellhorn. supra note 112, at 195,

' The AMA proposal relies quite heavily on this wdvantage to recommend it over the tort sysiem,
but specifies no time limit for the process. AMA PROPOSAL, supra note 47, at 20-32.

' O Connell & Beck. supra note 108. at 141
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E Systematic Financial Viability

The overall financial viability of a no-fault compensation system
depends on all of the above factors as well as the specific factors discussed
below.

1. Proportion of Injuries Comnpensated

The incidence of iatrogenesis is quite high. In the tort system, many
more treatment-induced adverse outcomes occur than result in claims
and/or compensation. Only one malpractice claim is filed for cvery 10
potentially valid claims, and cven for major, permanent, partially negli-
gent injuries (the group with the highest probability of bringing suit), only
about onc in six injuries (17%) is followed by a claim. One in two of these
reccived some payment (one in twelve (8%) of the “potentially litigable
cvents”). According to some estimates, less than 4% of negligently
injured hospital patients, and 0.7% of all injured hospital patients, receive
any compensation.'? Patients are either unaware of the mishap, unaware
of their rights, or accept the adverse outcome.

The range of covered outcomes varies with each proposal.'™ A
comparison with workers compensation, a system quite similar to third
party medical no-fault, is equivocal about whether the quid pro quo trade-
of f of pain and suffering damages for broader compensation of economic
loss significantly improves the victims' lot.'*

Automobile No-Fault evidently has been more successful at achicv-
ing this goal." The New York plan covers up to $50.000 medical

P Weiler. supra note 3. at 104-11; P. DAN2ON. supra note 7, at 20-25: Danzon. supra note 7. at 23;
Pocinki. Dogger. & Schwartz, The Incidence of latrogenic Injuries. WEW Repe. Appe SO (1973);
Mills, New Malpractice Reform Legislatian: The 17 Percent Solution. 12 LEGAL ASPECTS MEDICAL
PrAC. | (July 1984). These figures are based on mid-1970s data. Scventy-cight percent of paid
claims resulted from injurics in hospitals. Zuckerman. Koller. & Bovbjerg. supra note 38, a1 94.
Rescarch in progress will gather current data. See supra note S.

1 See supra \ext accompanying notes 99-106.

'® The negligence system is better for small losses (high probability. low cost accidents). Workers
compensation is better for large losses. Both compensate for significantly less than one-half of the
total loss. Ashford & Johnson, Negligence Versus No-Fault Liability: An Analysis of the Workers'
Compensation Fxample. 12 SETON HAul. L. Rev. 725, 755-62 (1982). Other wage loss
compensation came from social insurance (16%) and employcr/union or unien pension and
disability plans (3%). This lcaves 72% of loss uncompensated and thus borne by the victims. . st
755-57.

% O'Conncll & Joost. Giving Maiorists a Choice Between Fault and No-Fault Insurance. 72 VA, L
REV. 61. 73 (1986).
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expenses plus wage loss, provided at one-half the cost of $30,000 of
traditional liability insurance based on fault. The expericnce in New
Jersey. which covers unlimited medical expenses plus $5,000 wage loss,
is similar.'”

2. Administrative Costs

Administrative costs are the lightning rod for criticism of the tort
systeimn, and the great repository other than pain and suffering damages of
additional no-fault compensation resources. Most estimates of the cost of
operating the tort system put the amount of premium dollar actually paid
to claimants at 18% to 50%."* This is clearly less return on the dollar than
workers compensation (55%-70%) or first party heaith insurance
(85%-90%)."

The no-fault proposals by definition climinate onc of the most
expensive parts of the tort system—the determination of fault—and
replace it with a more cost-efficient administrative procedure.'® The
specificd events schemes. except for BRNI, will incur large start-up costs
in designing. refining, and updating the list of compensable events, but
will find marginal costs drop as adverse events are automatically
reimbursed. However. the lists focus on readily definable events, which
are not the focus of most malpractice litigation.

As the list is expanded to preempt litigation of more ambiguous, less
avoidable outcomes, litigation over the list may ensuc. Net administrative
costs depends on whether such list litigation. combined with automatic
compensation for most of those events is, in the aggregate, less expensive
than tort litigation of claims for those events. Statutory Neco-No-Fault
retains the negligence judgment, shifting it from the court to the provider.
This would reduce litigation expenses for cases where compensation was
offered. but probably not as much as with specificd events schemes.

MMI has the potential to outshine other proposals for administrative

"7 Id. For a highly uscful summary of research, sce Rea, Economic Analvsis of Fault and No-Fault

Liability Systems. 12 CAN, Bus. .1 444, 162-64 (1987).

'™ Kakalik & Pace cstimate that 42% of the premium daotlar is paid to the non-auto tort victim. J
KAKALIK & N. PACE. Costs AND COMPENSATION PAID IN TORT LITIGAT KON (1986), Weiler estimates
40-45% of medical malpractice premium dollars resmain for the victims. P. Weiler, supra note 3, at
129.

™ Zuckerman. Koller. & Bovbjerg. supra note 38, at 100.

" Under New Zealand's comprehensive accident no-fault act, 93% of the collected premium dollar
goes 1o the victim. Gellhorn, supra note 112, ot 193 n.67 (citing Report of the Accident
Compensation Corporatien 11 (1987)).
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cost reduction, if the arbitration mechanism for resolving coverage
disputes is not overused. This depends upon the insurer’s demeanor and
clarity of guidelines for pre-arbitration coverage determination. At this
juncture, Dornette’s proposal for an latrogenic Complications Registry. to
disseminate to arbitration pancls and insurance companics information on
recurring iatrogenesis, would be an important addition to the MMI
proposal.'"

“After start-up [the Virginia BRNI program] expects to spend
$125.000 annually for adjudicating and processing claims and operating
the Board. ™' Although not a total cost accounting, this represents .6% of
the $20 million anticipated compensation to infants. It remains to be seen
whether this real world test passes financial scrutiny.

3. System Costs

Total system costs depend on the interdependent factors thus far
discussed in addition to some broader cost concerns of the various no-fault
proposals. The costs of the Statutory Nco-No-Fault plans depend partly
on the provider’s assessment of negligence (a costly process itself, though
less so than litigation), and the decision to tender compensation. [nsur-
ance companics may limit liability for high risk cases by prompt tender
and resist all others in court. Or they may scttie non-meritorious claims
quickly based upon a cost/benefit analysis, paying full cconomic loss and
pushing up claims frequency and premiums.” It is likely that insurance
companices will try to set a few examples by resisting claims, then loosen
up and see where costs go, approaching what is in effecta limited no-fault
scheme.

Compensable events schemes have a particular problem with breadth
of coverage. since the cost of trading off tort remedics for predictable but
limited administrative remedies is not obviously positive or negative. The
outcome of cost/benefit analysis is unpredictable without data on injury
incidence, severity (economic loss suffered), and claim rates.' At some
point, presumably, as a scheme gets broader, it compensates for more
injuries than would be financed by reduction in tort system inefficiencies
and awards, rendering the whole system more expensive.

" Dornette. supra note 60,

2 HARVARD SCHOOL OF PusLIC HEALTH, supra note 90. at 16.

" Robinson. supra note 17, at 33-34,

'™ This data currently is being gathered. See A Pu.ov STuny. supra note 5.
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The narrow BRNI plans are testing the viability of Catastrophic No-
Fault. Virginia estimates an incidence of 40 qualifying children at a cost
of $500,000 per child, so the projected $14,050,000 in revenues fell short
of the $20 million in costs. Florida estimates a minimum incidence of 60
qualifying children at a cost of $400,000 to $1 million per child, leaving
provider assessments of $22.250,000 short of the projected $45 million
claims costs.”® The difficulty of predicting net financial results is
cxemplificd by the fact that provider participation in the plans is low, and
claims incidence thus far is negligible."

The concept of Catastrophic No-Fault plans gains credence when onc
considers that “[w]hile only about 16% of all iatrogenic injuries were
attributed . . . to provider negligence, the latter was true of fully 52% of all
major permanent disabilitics. ™' As more consumers begin to exercise
their litigation rights, it becomes clear that retaining the tort system is
increasingly risky to providers, and the move to Catastrophic No-Fault is
a smaller step than adopting full No-Fault. Concentrating compensation
on catastrophic losses prompted by longer-lasting or permanent dis-
abilities, leaves the larger proportion of injurics with short term disability
and more moderate losses to be borne by the injured party’s personal
resources.'*

MMI is designed so that every patient is covered by loss insurance.
Presumably, all avoidable adverse medical outcomes arc covered, but
large administrative savings arc cnvisioned to permit this expansion. The
balance is hard to predict.' although the relative efficiency of first party
insurance generally is accepted. An unknown variable here is the extent of
use of arbitration pancls to determine coverage. More precisc actuarial

" FLORIDA. SENATE COMMISSION ON COMMERCE. FLORIDA MEDICAL MALPRACTICE REFORM AND A
REVIEW OF COURT-ORDFRED ARMTRATION 114-16 (Jan. 198R). Florida explicilly provides $40
million in backup revenues. Both states have final resort to the state’s general revenues.

% Provider participation includes two-thirds of abstetricians and three-fifths of hospitals in Virginia.
Telephone Interview. Virginia BRNE Compensation Board (Apr. 26, 1989), and onc-half of
abstetricians in Florida, Legislation (S.B.1027) mandating obstetrician participation died in the
Florida 1989 legislative session. Telephone interview, Florida BRNI Compensation Association
(Apr. 1989). After more than ane year in operation. the Virginia BRNI Compensation Board was
aware of only two qualifying cases, ncither of which had filed claims.

P, Weiler, supra note 3, at 312,

" A Pior STuny, supra note S, al 71,

''* Dornctte estimated that, based on 1968 data, moxdest premiums charged patients would net
sufficient resources to satisfy the claims made under the tort sysiem plus additional claims, in the
amount of anywhere from 4%2 10 over 17 times the net resources available under the tort system.
Dorneite, supra note 60, at 30.
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prediction based on larger risk pools will tailor premiums to costs and
spread costs more. Inequitics creep back in as wealthier consumers
become increasingly able to afford minimum coverage and can purchase
broader coverage. But at lcast coverage is guaranteed for those who
otherwisc might never receive any compensation.

Contract schemes have a particular problem with stcady or high
income patients who are usually covered by collateral sources. Under
Nco-No-Fault, thesc patients would refuse to accept provider tender of
compensation. Under an Elective No-Fault option covering only out-of-
pocket expenses, these patients either would avoid treatment by the
provider altogether or litigate coverage, looking for a large tort award to
supplement their collateral sources.'” Both Nco-No-Fault and Elective
No-Fault could minimize costs by utilizing deductibles to limit payment
for non-serious injurics more easily absorbed by the patient.

Compensating additional victims is simply a socialization of private
costs. Third party payments to collateral sources. such as health and
disability insurers and employer health plans, reduce their costs. trans-
forming lost wages and medical costs into physician and hospital fees and
charges.''

Some commentators conclude that. under a Pure No-Fault plan,
efficiency savings would be far outweighed by higher overall costs. These
are the administrative expensc of litigating iatrogenicity (a problem
mostly avoided by specified cvents schemes), the necessity of insuring
against maloccurrences not worth avoiding, and the high reserves duc to
risk uncertainty."* Yet, one workers compensation study concluded that
employers pay less than under the negligence system.™' Some studies
indicate that, for automobile no-fault, states with relatively high tort
threshholds or verbal threshholds have seen premiums ecither drop
significantly or increase much less than in non-no-fault states.'*

' Havighurst, supra note 6. at 1274 n.121. Subrogated first party insurecs may prevent this
opportunity in the health insurance contract.

" Havighurst & Tancredi. supra note 79. at 89-90,

' Keeton, supra note 96, at 615. This last concern, however. ought to disappear with experience.

" Ashford & Johnson, supra note 125, at 765. But, wage loss benefits to workers have not risen,
suggesting that the costs of the negligence system have been redistributed to the workers. /. at
765.

' Maroney. No-Fault Automobile Insurance: A Success or Failure After Eleven Years. S| INs. COUNS.
J. 75. 79 (1984). But, auto no-fault in California has cost more than the tort system. Mills.
Information Please. 6 ). LLEGAL MED. 255 (1985): Tan, The Medical Malpraciice Crisis: Will No-
Fault Cure the Disease?. 9 U. Hawau L.. REv. 241 (1987).
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1V. DETERRENCE

It is unrealistic to expect that medical care never would lead to
iatrogencsis. Proposed alternatives to the medical malpractice system which
focus primarily on compensation view the prevention of adverse medical
events as cither impossible, a desirable side effect, or an obstacle to the
compensation goal.'® However, the analysis in this article treats the
promotion of quality medical care, or conversely, the prevention of poor
medical care, as at least cqual in importance to compensating the victims.'*
By cutting back on patients’ rights without substituting effective regulatory
or market-oriented replacements, some reforms may inhibit valid as well as
invalid claims and weaken existing quality incentives. "’

Goals for a better system of medical quality ought to include
increasing the number of liability claims. since few of the valid claims are
brought today."** Other goals should be reducing the expense and agony of
cach case and strengthening other quality control mechanisms. Factors
influencing the care provided to the patient include the original medical
condition of the patient and the source of payment for patient care,
hospital and physician characteristics. expected liability perceived by
providers, and conditions of local health care markets."” “If a deterrent
cffect is operative, liability should induce modifications in care that
reduce the probability of adverse outcome. ™' From the patient’s perspec-
tive, outcome considerations of mortality. morbidity, disability. or psy-
chosocial functioning are the most valid assessment of quality of care.'

Mechanisms for deterring adverse medical events vary in type and
focus. Financial incentives, such as exposure to risk through tort liability,
experience-rating premiums, and cost-sharing, focus on the outcome of
care. Professional review and government regulation focus on the process
of health care delivery. This section of the article assesses the potential

"% NATIONAL ACADEMY OF SCIENCES. supra note 74, a1 84; Keeton, supra note 96, at 603; O'Conncil,
supra note 92, at S53.

‘% Comment. Toward an Efficient Model of Malpraciice Liability for For-Profit Health Care
Providers, 30 St. Lowts U.L.J. 949, 984 (1986): Furrow. latrogenesis and Medical Error: The Case
Jor Medical Malpractice Litigation, 9 Law, Mep, & Heavtn Care S. 7 (Oct. 1981).

' Bovbjerg. supra nole 9. a1 322. Many reform “packages™ now include strengthened peer review
and licensing mechanisms such as the Virginia and Florida BRNI plans. But sce Comment. supra
nole 86, at 452.

'* Handling more claims is an explicit goal of no-fault plans. Bovbjerg. supru note 9. at 322, 340.

' A PILOT Stupy. supra note S, at 145,

" ld. a 144

! Brook. Brutoco. & Williams, supra note 4, ar 1203,
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effectiveness of the various no-fault proposals in preventing medical
injury.

A. Regulation, Moral Psychology, and Financial Incentives

Professional review, such as standards delincation,'? peer review, and
disciplinary action, may be initiated by physician groups or, as in the case
of Peer Review Organizations. by the government. Other government
regulation includes medical licensure. accreditation of lacilities. and
certification."" Peer review generally is favored by physicians as a less
intrusive quality assurance mechanism than government regulation or tort
law. However, peer review is “inevitably dominated by the professional
colleagues of the doctors whose behavior they are asked to review. ™'** This
is an inherent disincentive to animating the disciplinary process. Also.
reviewers face the real risk of defamation or antitrust suits."* One
observer concluded: “Policymakers . . .should not accept all professional
self-regulation at face value.™

Furthermore. a move to no-fault liability, by reducing outside public
scrutiny of physician and hospital staff behavior and subsequent con-
demnation of unsafe and inappropriate practices, diminishes that propor-
tion of the deterrent impact in the fault-based tort system which derives
more from moral psychology than from monetary responsibility.'"

Thus. for quality of care purposes. no-fault liability plans assume
that medical injurics are at least in part deterrable by employing financial
incentives. Little empirical evidence considers this assumption. Many
physicians deny the effectiveness of such incentives. They believe instcad
that *good doctors practice good medicine™ and “bad doctors practice

1 Sening standards for proper medical care is onc means of deterring sub-standard care without
utilizing the tort system. HARVARD Scuoor of PusLic HealTh, supra note 90. See. e.g .
Eichhorn, Cooper, Cullen. Maicr. Philip, & Sceman, Standards for Patient Monitoring During
Anesthesia at Harvard Medical School, 256 J.A.M.A. 1017 (1986).

" Federal and state regulatory mechanisms incorporate strengthened medical review boards and
mandatory reporting of malpractice litigation outcomes and disciplinary actions. See. ¢.£.. Heahh
Care Quality Impravement Act, Pub. L. No. 99-660. §§ 411-432 (1986). Physicians’ professional
integrity and caring. as well as the Hippocratic Oath. compel quality care.

M A PILOT STUDY, supra note S, at 124

' See, e.g., Taylor. Doctors Can Sue for Peer Reviews: Court (Peer Review Committees N
Absolutely Immune from Antitrusi Suits). Chi. Daily L. Bull.. May 17, 1988 at 1.

% C. HAVIGHURST, DEREGUIATING THE HEALTI CARE INDUSTRY: PLANNING FOR COMIETITION 441
(1982). See also Wolfe, Bergman, & Silver, Medical Malpractice: The Need for Disciplinary
Reform, Not Tort Reform. Public Citizens Health Research Group (1985).

A Pibov STuny, supra note S, at 16.
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bad medicine™ regardless of external threat.'™ Others believe. however,
that deterrence depends on the economic consequences of imposition of
liability. which in turn depends on the internalization of costs. The
lecakage from internal to external cost-bearers occurs as premiums get
passed on through patients to government and health insurance." The
highly inelastic demand for medical services ensures that up to 75% of
premium costs get passed through. '

Financial incentives encourage physicians to seek consultative advice
and continuing education as well as to reexamine practice methods and to
limit practice to health problems the physician is capable of handling.
Financial incentives also encourage followup with patients to check
compliance and problems. Such incentives supplement the neccessity of
sanctioning powerful professionals resistant to outside interference.'

B. Risk Exposure

A traditional tenet of the medical tort system has been the deterrent
cffect of exposure to risk. Critics of this tenet argue that the malpractice
system has a “miniscule™ impact on quality of care compared to other
factors. '™ Advocates of Statutory Neo-No-Fault plans add that what little
deterrence the tort system has is preserved with fault rules as the ultimate
basis of responsibility. They also point out that the abandonment of fault
liability in workers compensation and automobile no-fault has had no
adverse effects on deterrence. and that more non-tort proiections of
quality exist in the health care field than in other arcas in which fault has
been dropped. Neco-No-Fault deterrence is further enhanced by the
incentive to uncover actionable events within a prescribed time period to
foreclose tort liability."'

However. acceptance of the premise that tort deterrence is ineffectual
renders meaningless the subsequent guarantee of preserving tort incen-
tives. Statutory Nco-No-Fault may be a slight improvement in deterrence
over the current system duc to the limited optional tender period.

“ Zuckerman, Koller. & Bovbjerg. supra note 38. at [1); Havighurst, supra note 6, at 1243. This is
supported by the notion that much of medical practice is an art. Mistakes are a natural part of the
practice.

" This is Pollack’s premise for MMI's almost exclusive concentration on compensation.

' Stoan. Economic Issues in Medical Malpractice. reprinted in FLORIDA MEDICAL ASSOCIATION,
Meicat. Pouscy Guinksook 41-43 (Manue ed. 1985).

*t Havighurst. supra note 6. at (247,
*? Brook, Brutoco. & Williams, supra note 4, at 1222: Maore & llotf, supra note 53, at 122.
id:
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However, it is unlikely to have the cost-imposition deterrence cffect
inherent in true full or limited no-fault/strict liability schemes or in
schemes explicitly affecting cost by deterrability, such as MAI and MMI.

In truth, Statutory Nco-No-Fault is an attempt to reduce the costs of
malpractice without affecting tort deterrence. If costs are in fact reduced.
then it cither will be the result of reduced administrative costs, which
would not affect tort deterrence, or by climination of the threat of large
damage awards. a primary component of tort deterrence. Certainly. the
large damage award threat is climinated, since providers will tender
compensation in such cases.

If tort lability fails to deter. then it does not matter from where the
reduced costs come. Assuming tort damage awards to deter (a notion
supported by common sense, economic theory. and some case historics.
but very little hard data)."" then Statutory Nco-No-Fault would have a
negative impact on the quality of medical care to the extent the positive
incentive of the time-limited tender provision does not offset the effect of
reducing damages. The negative impact could be quite significant. It may
be unwise to abandon effective tort deterrence without a strict liability
replacement ensuring provider responsibility for medical injuries. '

MMTI’s First Party No-Fault liability effectively segregates the health
carc provider from the financial burden of unsalc health carc. For BRNI.
the potential for overflow allocation of insurance costs to unrelated lines
of insurance carriers dilutes any strict liability deterrent effect hy
spreading costs well beyond parties with responsibility for and ability to
reduce the incidence of adverse medical outcomes."™ Yet, tort deterrence
still has some impact upon the physician, who will be unable to discern
with certainty at the time of delivery whether an infant’s injuries qualify
for compenstion under the BRNI plan.'”

Pollack’s MMI proposal repeatedly attacks the alleged failure of the
current system to adequately spread provider costs. If the sole purpose of
an injury payment system were to compensate victims and spread that

™ Zuckerman, Kotler. & Bovbjerg. supra note 38, a1 HI.

'* Another way to increase the deterrent effect is to require that iender include reimbursenwent of
collateral sources for their outlays. Neo-No-Fault, supra note 52, at 140. However. this would alter
the prowider’s tender decision by necessitating a higher benefit—the preclusion of o greater
potential jury award—to offset the higher cost of tender. This would reinforce the tendency of
providers to tender only to the seriously injured with high damage risks and thus narrow the range
of injuries likely to benefit from the plan

" Epstein. supra note 90, a1 1471,

%7 Note, Innovative No-Fault Reforn for an Endangered Specialiy, 74 Va, 1. Rev. 1487, 1503 (1988)
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loss as widely as possible throughout socicty, then perhaps first-party
insurance such as MMI would be the best way to achieve that goal.
However, financial incentives are an essential clement of preventing
iatrogenesis. The failure of providers to spread costs of such injuries as
cvenly as first-party insurance presumably could is, from a deterrence
perspective, an advantage of the current tort system.

Such advantage would be retained in third party no-fault or partial
no-fault insurance through strict liability and expcrience rating of
providers. One neced only look to the meteoric rise of risk management
programs within health care institutions to confirm the impact of
potentially catastrophic malpractice awards and consequent premium
hikes in making health care dclivery a safer process."™ Removing any
financial onus on providers when they fail to provide safe health care is
precisely the wrong direction to take as market-oriented cconomics and
dollar-focused bottomline profitability become a central focus of for-profit
and not-for-profit private and public health care corporations.'” Indeed,
“{c]redentialing and peer review . . . have surely been strengthened by the
increasing liability of hospitals for injuries caused by physicians on their
staffs.”'™

C. Strict Liability

Commentators generally agree that a system based on strict liability
principles opcrates more cffectively as a deterrent than does a negligence
system. Forcing somecone to pay for accidents regardless of [ault is an
extraordinary incentive to safc conduct on the part of potential
defendants."

No-fault’s raison d’etre is to increase claims frequency, sys-
tematically covering all practitioners, including those who are incompe-
tent and whose patients most need the coverage.' The unsystematic

" Tort liability is not the only factor. Health care professionals accept the burden of long years of
training and long houts on the job to pravide society with quality care.

''"“The converse arpument could be made, though less cffectively.

'™ Danzon, Medical Malpraciice Liability, in LAABLITY: PERSPECTIVES AND POLICIES 125 (R. Litan &
C. Winson eds. 1988). This complements the increasing institutionalization of health care. For a
more comprehensive discussion of the advantages of institutional liability. sce P. Weiler. supra note
3. at 239-48. See also Curran, A Further Solution 10 the Malpractice Problem: Corporate Liability
and Risk Management in Hospitals. 310 NEw EnG. ). MED, 704 (1984).

T E HARPER, E JAMES, & O. GRAY., Thi Law of Torts § 13.5 (2d ed. 1986): O°Conncll. Operation
of No-Fanlt Awto Laws: A Survey of the Survevs, 56 Nex. 1. REv: 23, 50 (1977). Although this may
be less true for health care professionals than for ordinary tortfeasors, it is not likely to be wholly
untrue.

" Ud. at 551: Bovbjerg, supra note 9, at 340,

e . e ———————————— et

——

NO-FAULT LIABILITY AND MEDICAL MALPRACTICE 515

compensation afforded under the tort law system suboptimally deters
injuries, even those that would be compensable under its own restrictive
rules.”™ In this regard, systematic imposition of costs on providers would
climinate this shortfall of the tort system. Any increasc in health care
costs probably would be offset with gains in quality.

The predictability of no-fault liability also facilitates the establish-
ment of a wide-scale safety monitoring system to mcasure safety
improvements. Data feedback achicved by increased accountability for
medical injurics, otherwise largely unattainable except through expensive
post-hospitalization patient follow-up interviews, would significantly
cnhance safety programs’ effectiveness.' Cost imposition on those able
to organize to do safety rescarch fits well with the increased institutional-
ization of the health care system. Resulting data would facilitate experi-
ence rating of premiums.

Elective No-Fault contracts and Contractual Neco-No-Fault plans
relicve providers of psychic and financial burdens. but necither plan is
explicit about incentives for quality health care. However. their strict
liability contractual obligation to tender compensation solves the chief
problem found in Statutory Neo-No-Fault (the tender decision). Although
premiums for Pure No-Fault, Elective No-Fault, and Contractual Neo-No-
Fault probably will be substantial. providing some incentives. costs still
will be passed through. The BRNT plans establish separate state funds
that are liable for awards. Although claims are automatically referred for
quality review, health care providers face no direct financial
consequences.

The prevalence of cost-shifting suggests the importance of including
deterrence as an explicit focus of no-fault insurance. Internalizing costs
by imposing them on providers retains accountability and financial
responsibility while relieving the psychic and other burdens of the tort
system. Even strict liability regimes have no deterrent cffect if all
liability costs can be shifted or passed on. A no-fault plan, then, ought to
include experience rated premiums or cost-sharing provisions.

D. Experience Rating

Until recently, rating medical liability insurance premiums for
provider claims experience has been dismissed as impractical and
incffective—impractical for statistical and political reasons. incffective

" Tancreds. supra note 6. at 278.
" Id.
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rence claims could well steer patients away from providers with high
maloccurrence rates and toward providers of safer medical care."™ Of
course. this function need not necessarily be performed solely by first-
party insurance companies. Any institution or payor that in some way
bears the costs of medical maloccurrence or iatrogenesis would have an
incentive to collect this information. Such bodices would include unions
and employers that provide health insurance for employees. and govern-
ment acting on hehalf of society.™ However, the antitrust and defamation
implications of publicizing information. steering paticnts or refusing
coverage for patients treated at certain institutions, would have to be fully
explored.

Explicitly subsuming MMI premiums into health care insurance is
possible and may reduce administrative costs. In some cases. like HMOs,
first and third party insurers would be one and the same—the health care
insurer is also the provider. Although this docs impose the cost directly on
providers. somewhat expanding their liability. first-party insurers already
ultimately bear much of the cost. For HMOs. subsuming MMI premiums
would eliminate the risk incentive of catastrophic tort awards without
adequate replacement.

Whether first-party or third party merit rating would be more
successful depends upon the degree of first-party insurer influence on
consumer choice (for example, does it recommend certain providers or
refuse coverage?). This is especially true when balanced against personal
physician recommendations and institutional staffing privileges. Experi-
ence rating MAT is an explicit part of the proposal. 1t would complement
and cnhance the incentives built in through the relative avoidability
criterion of reimbursable event choice. But patient choice of provider is
unlikely to be based on the insurance arrangements between the provider
and insurer.™ unless experience rating forces a provider out of business.
Ultimately. experience rating or cost-sharing forces the medical profes-
sion to carry its own liability costs.'”

'™ Pollack recommends this for MMI. though not as cxplicitly. I is particularly effective with
cuusation based on avoidability. Pollack, supra note 6. a1 567 n.93.

™ One dramatic example of the impact of publishing information to facilitate consuiner choice was
the Federal Aviation Administration’s publication of en-time percentages for the nation’s airlines.
Almost immediately. the airlines reacted by adjusting their schedules 10 reflect more realistic
flying times so that they would rank higher on the FAA list,

" Havighurst. supra note 6. at 1275,

™ Taken together. conclusions of studies of the deterrent effect of workers compensation and
automobile no-fault is that there is ncither more nor less injury than under tort liability. See

= (§
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E. Causation and Identifying Compensable Events

In all no-fault schemes, compensability. or inclusion on the list of
compensable cvents, depends on cstablishing a causal link between
provider care and the adverse outcome. Causation in the medical injury
context poses particularly difficult technical problems due to the com-
plication of the underlying adverse health condition for which the patient
originally sought treatment by the provider. Compensation for all cases in
which the patient Icaves the provider's care in a condition worse than prior
to the care would condemn all providers to the role of guarantors of good
health regardless of the natural path of human physiology. A system of law
that fails to use a concept of causation “may not respond to ordinary views
on individual blame and accountability.'®

Legal theory recognizes four types of causation: (1) but-for causa-
tion; (2) necessary and sufficient causation; (3) the substantial factor test;
and, (4) Tancredi’s concept of relative avoidability. The tort system relies
primarily on neccessary and sufficient causation, which focuses on
deterrence but would yicld a very narrow list of compensable cvents.
Substantial factor causation is akin to absolute liability, an overall health
insurance system focusing on compensation. But-for causation is only a
little broader than necessary and sufficient causation. Relative avoid-
ability attempts to balance the goals of supplying compensation, assign-
ing accountability, and providing feedback for prevention. It recognizes
the difficulty in forming a chain of causation. Factors determining
rclative avoidability arc iatrogenicity, preventability, treatability, detec-
tability, and the consequences of designating cvents as rclatively avoid-
able, such as mitigating expected but unavoidable side effects. Relative
avoidability causation is a key aspect of MAI deterrence.™

A highly specified statutory list of compensable events addresses
concerns about a factual causation litigation bottleneck for a strict liability
regime for medical injuries. Relative avoidability, by removing actual

Fishback, Liability Rules & Accident Prevention in the Workplace: Empirical Evidence from the
Early Tventieth Century, 16 3. LEGAL STUD. 305 (1987); Zador & Lund, Re-Analysis of the Effects
of No-Fault Auto Insurance on Fatal Crashes, 53 3. Risk & Ins. 226 (1986). But see Chelius &
Kavanaugh, Workers Compensation and the Level of Occupational Injuries, 55 1 Risk & Ins. 315
(1988). finding lower workers compensation benefit levels associated with. and probably the cause
of,, lower frequency of injuries.

'™ R. EPSTEIN, supra note 61, at 10

™ This analysis. developed for MAL. could upply to all compensable events plans. See Havighurst &
Tancredi, supra note 76. at 77-82; ABA. supra note 76.




520 LATz

fault as an objective, permits broader compensation to be perceived as
fair, even if an outcome is arguably unavoidable. It also helps shicld
providers from imputation of fault whenever a patient suffers a compens-
able harm." The minimum degree of avoidability required for compen-
sation would depend on whether the benefit of retaining the opportunity
for fault-related inquiry is worth the fault-based costs of frequent provider
exculpation, proof problems, and defensive medicine.

Such costs would justify a substantial degree of apparent arbitrari-
ness in a. no-fault system. Evolutionary expansion of covered outcomes
would bolster incentives to find methods to avoid outcomes previously
considered unavoidable while attaining the social insurance goals of
distributing cost and eliminating tort system financial and psychic costs.
Yet, there may be an optimal level of injuries beyond which expenditures
for prevention exceed the liability value."

Another criterion for specifying the list of compensable events is the
impact on the quality of care.'” The specification of compensable events
ought not distort the physician’s choice of treatment in the paticnt’s best
interests. "

The third specification criterion is administrative simplicity, essen-
tially the case of recognizing compensable events.'™ The list often will
sacrifice relative avoidability and accurate assignment of risk for the sake
of administrative simplicity. This criterion finds application in the BRN}
plans.**

Finally, considcration of patients’ compensatory needs would focus
coverage on arcas where claims usually arise, since those injuries are less
likely already to be covered by other compensation sources.'™ This
criterion is only useful if compensation were not reduced by the amount of
available collateral sources, because such a reduction would reduce the

1% See Havighurst & Tancredi, supra note 76. at 77-78 nn.2 & 3 (full discussion of the fairness
dimension).

™ For example. is the cost of leaving a sponge in a body after surgery in | of 100 surgeries less than
the cost of increased diligence to ensure that it docs not happen even once”?

Id. at 79,

' Greater distortion now exists with a physician facing personal catastrophy for a variance from
standard practice.

' ™d. at 82.

" Epstein cites the difficulty of distinguishing serious injuries caused during pregnancy or the
birthing process from those caused by birth defects. as well as referring to seriomis injuries
potentially caused by intermittent drug use (for example. cocaine use). which is indistinguishable
from statutorily defined compensable injuries and which may be untraceable. Epsicin. supra note
90. at 1469

= Havighurst, supra note 6. at 1255 n.66
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incentive effect of fully accounting for injury cost within the compensable
cvents insurance sytem and would distort the incentive effect by the
fortuity of patients’ coverage or lack of it.'”’

MAI explicitly focuses on deterrence, emphasizing the avoidability
of adverse outcomes complemented by merit rating of provider liability
insurance premiums, boosting its credibility as a viable no-fault alterna-
tive to the tort system. Presumably, in the compensable events proposals
of Elective No-Fault and Contractual Nco-No-Fault, the list of compens-
able events would be based on a straightforward risk analysis of potential
tort liability.

In the MMI proposal, the standard for defining causation (and
thercby, medical maloccurrences or compensable cvents) is not addressed
until coverage is disputed and an arbitration pancl determines causation.
Before arbitration, the defining factors arc presumably left up to the
partics to the contract—the insurer and the patient. The relatively poor
bargaining power of consumers vis-a-vis insurers raises the contract of
adhesion specter, especially when the consumer lacks leverage and is
forced to accept government mandated insurance coverage rather than
being able to walk away to the tort system.'® If a coverage issue goes to
arbitration, the arbitrator applies the avoidability test.'” The *“more
probably than not™ version establishes iatrogenicity upon a conclusion
that the outcome was 51% likely to be the causal result of health care
trcatment. It then presumably shifts the burden of proof by creating a
presumption of iatrogenicity unless a determination of “unavoidability™
could be made, raising the issuc of what percentage of risk is deemed
“unavoidable. "™

CONCLUSION

No-fault alternatives to the tort system vary in the application of
similar basic principles. They vary in the degree to which they displace

" Sample lists of general surgery and orthopedic compensable events were deweloped hy the
Anxrican Bar Association in a detailed study analyzing such a system’s feasibility. ABA. supra
note 76. See also Havighurst & Tancredi, supra note 6, at 82 (for lists of reactions from blood
transfusions and orthopedic injuries), Havighurst, supra note 6. at 1256 (for lists of anesthesiology
and general surgery ovtcomes).

™ Questions of regulation and insurance market competitiveness factor into this calculus,

' Pullack, supra note 6. at 581.

™ in New Zealand. the debate over causation has centered around the issue of “remoteness.™
considering whether the risk of worsened physical condition for medical treatiment is significant
enough to constitute a “misadventure.” Gellborn, supra note 112, at 190-91
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the tort system, meet the compensatory needs of injured patients, and
create incentives to prevent injurics.

The purest application of the no-fault principle covers all medical
injurics regardless of fault. As a compensatory mechanism, Pure No-Fault
promises the broadest coverage. but only while jeopardizing systematic
financial viability. Not only might the broad coverage of Pure No-Fault
(Third Party) be exceptionally expensive, but litigation over causation
would ensue in any but the most generous, social insurance-type systems.
Medical Maloccurrence Insurance (First Party) would significantly
spread the funding and actuarial base. but in so doing would compromise
deterrence by separating provider from cost-bearer. The Pure No-Fault
(Third Party) strict liability regime unifies those clements, but most of
the costs would be passed on to the government. third party insurance. or
paticnts.

The smallest departure from the tort system is the Statutory Neo-No-
Fault Early Compcensation plan. As such, it retains most of the fault
system’s deficiencics. Its chicl advantage is deferral of the issuc of
defining compensable events. Its utility as a compensation system
depends on the providers’ cost/benefit analyses and decisions to tender
compensation. Compensation is virtually guaranteed to severely injured
paticnts. those who have catastrophic losses and are most likely. though
still unlikely. to sue. Providers might gamble on avoiding a claim
altogether. One also must judge an alternative to the tort system on its
ability to improve compensation for those left out of the tort system and
not solely on the effect on insurance premiums. Under Statutory Neo-No-
Fault, coverage much beyond the litigious grievous cases is unlikely. In
addition, it removes the tort system'’s primary deterrent, the threat of large
awards. and replaces it with less-than-guaranteed. time-limited ecconomic
tender.

Of the clective options, Contractual Neco-No-Fault is the most
attractive to the patients. It binds the provider to tender compensation for
defined injuries without binding the patient to accept. This avoids the
unconscionability and adhesion concerns of mutually binding contracts
and does not forcibly preempt the tort system for seriously injured
patients. However, providers arc unlikely to voluntarily purchase a
“guaranteed offer™ insurance policy for injuries that fall along the hazy
negligence borderline unless they see a clear net savings, narrowing the
breadth of compensation coverage. The plan successfully merges the
threat of large awards through tort with strict liability for defined injuries,
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retaining deterrence for borderline injuries. Overall, Contractual Neo-
No-Fault is a relatively attractive proposal but inherently too narrow for
systemic medical malpractice reform.

Even narrower in scope, and adding the contractual difficultics,
Elective No-Fault will find that providers arc unlikely to voluntarily
accept coverage for events rarely compensated in the tort system. It fails
to provide the necessary legal quid pro quo while leaving uncompensated
a vast portion of iatrogenic injuries. Strict liability will encourage quality
care but with incentives limited only to defined injurics.

The fairness of contract depends heavily on consumer education and
information. It is ineffective when choice of provider often is based on
facility reputation for care, emergency convenience, and consumer
inability to assess adequately the available information. Blind faith will
notensure the patients’ best interests in an era of providers that must focus
on the bottom line. Elective No-Fault is really only viable to the extent
providers sce a benefit to themselves as they design the list of compens-
able events. Consumer protection in the form of legislative determination
of compensable events would go a long way toward remedying this
problem.

By contrast, the Catastrophic No-Fault plans of Virginia and Florida.
the Birth-Related Neurological Injury Compensation plans. hold the
promisc of alleviating tort stress while providing fair and simple compen-
sation within their narrow targets. But, the promisc will remain unre-
alized if the injury definitions are too narrow and provider assessments
arc not somehow linked to provider experience.

This is why, of the limited specificd events no-fault schemes.
Medical Adversity Insurance holds the best promisec of effectively
combining compensation and deterrence objectives. Like the other plans,
MAI risks compensating too narrow a range of injurics. Unlike the
others, MAI's statutory basis gives it the flexibility to accomodate
concerns about equity and efficiency by expanding the list of designated
compensable cvents to include some relatively unavoidable outcomes
(such as severe birth-related injurics). It protects consumers by avoiding
contracts and ensuring non-provider participation in defining compens-
able cvents. MAI deterrence builds in experience rating of provider
insurance premiums and defines the compensable events by their avoid-
ability. MAI defines a closer relationship between the incidence and cost
of bad outcomes (paticent losses), and the cost to providers (premiums). by
unifying the bearer of the cost (the provider) with the cause of the outcome
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(the provider). Financial interests and professional responsibilities closely
coincide.

However, MAI will be difficult to translate into an operational
solution to the medical malpractice crisis. It requires highly detailed data
on malpractice claims to appraise, refine. and extend MAI's impact, and
then requires government administrative implementation. The feasibility
of identifying compensable events has been demonstrated.

Although its developers view MAL as a nonregulatory attack on the
problem of obtaining quality medical care and affordable insurance
premiums, this author considers it a proper regulatory use of financial
incentives to achieve social goals. Regardless of ideological labeling,
MAI represents (as do all these no-fault proposals) a significant departure
from the current tort system.

An intermediate implementation step would be a state administrative
determination of compensable events and the use of incentives to
encourage providers to join the system. This proposal will encounter
increasingly independent providers wary of subjecting themselves to
further state regulation. However, carefully designed incentives to join
would avoid loosening patient protections built up over many years, while
offering the advantages of no-fault insurance to providers and patients
alike.

The new health care system of competition, profit, and institutional-
ization may need a strict liability system in which the provider bears the
complete cost of injury, with explicit emphasis on financial incentives for
quality care. This will motivate providers to minimize injuries for strictly
business reasons, and give the provider freedom to adopt cost-effective
innovations to improve care quality. Contract-based health plans encour-
age single provider experimentation as long as unions or employers
bargain for health care consumer rights. The institutionalization of health
care delivery encourages large-scale organization of and investment in
quality-enhancing research and other measures. Whatever one thinks of
health care deregulation in the abstract, no-fault could play a healthy role
in it.

As an additional consideration, it is recommended that in all the
proposals there be a requirement that the provider give to the patient
written notification of likely medical mishap. Consumer ignorance of
medical causation often leads to no claim at all, a fate suffered
disproportionately by the unempowered. No-fault generally allows physi-
cians and patients to form relationships of caring and mutual self-intcrest
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rather than antagonism. Failure to acknowledge and notify patients of
human error, negligent or accidental, continues the provider deception
fostered by the tort system. Most people simply cannot be vigilant
consumers while in fear and pain and under anesthesia. When injury
occurs, patients need a psychological healing process just as they need
physical healing. A grievance procedure for the injured’s communication
with the physician and hospital would assist the patient to work through
the injury, providing congenial personal empowerment where the tort
system offers little but antagonistic empowerment.

No-fault offers a strong opportunity for improving health care
quality and reducing the burden of medical injuries for individual patients
and for providers. Medical Adversity Insurance provides the best balance
of compensation and prevention. After all, no one wants to suffer medical
injury.

Yet, a decision to abdicate the tort system in favor of a no-fault
system must recognize that no-fault, for all its surface appeal. contains
administrative, actuarial, and sociological complexities of its own. The
extent to which no-fault “intervenes in the free market™ escapes easy
philosophical definition, but its departure from the traditional common-
law tort principle of fault is a major step indeed. If done correctly, no-fault
can improve individual lives, social justice, and quality health care. Two
bold legislatures have taken the first step. It remains for others to follow.
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THE NO-FAULT ALTERNATIVE TO MEDICAL

MALPRACTICE LITIGATION: COMPENSATION,

pETERRENCE, AND VIABILITY ASPECTS OF A
PATIENT COMPENSATION SCHEME

by David S. Starr*

I. INTRODUCTION

A perceived medical malpractice crisis! has caused state legisla-
wres throughout the nation to enact a variety of statutes which are
intended to cope with this problem.? The crisis actually began in the
early 1970’s when the number of medical malpractice claims,? as well
as the size of awards granted to successful plaintiffs, began to

¢ M.D., J.D., FACS, FRACS, FRCS(C). The author worked 16 years in surgery before
attending law school during a long period of convalescence from personal illness. He graduated
1.D. (magna cum laude, Order of the Coif) from University of Toledo in Ohio in 1988. He
is presently working as a medical consultant and attorney at Bankston, Wright and Greenhill
in Austin, Texas. Principal areas of interest are malpractice defense and legal medicine.

1. Several writers have recognized the ‘‘medical malpractice crisis’’. See Danzon, The
Frequency and Severity of Medical Malpractice Claims, 27 J.L. & Econ. 115 (1984); Winter,
Medical Malpractice: Will Jumbo Awards Spark Another Insurance Crisis?, 68 A.B.A. J. 1545
(1982). Other authorities believe that there is no actual crisis. See, e.g., Londrigan, The Medical
Malpractice “‘Crisis’’: Underwriting Losses and Windfall Profits, 21 TriaL 22 (May 1985)
(arguing that factors relating to insurance company investments and interest rate changes have
produced funding problems); Kelner & Kelner, Medical Malpractice: Is There a Crisis?, N.Y.
L.J., Feb. 8, 1984, at | (arguing that a false crisis has been orchestrated to cover other
problems).

2. As early as 1976, forty states had enacted legislation aimed at curbing increases in
medical malpractice litigation. See Grossman, A State-by-state Summary of Legislative Activities
in Medical Malpractice, in A LEGISLATOR’S GUIDE TO THE MEDICAL MALPRACTICE ISSUE 12
(1976) (compilating legislative efforts in all 50 states). Legislative activity continued in the
intervening years to the present. See generally Comment, An Analysis of State Legislative
Responses to the Medical Malpractice Crisis, 1975 DUKE L.J. 1417 (providing a general guide
as to the preparation and evaluation of legislation dealing with the law of medical malpractice).

3. See generally Abraham, Medical Malpractice Reform: A Preliminary Analysis, 36 Mp.
L. Rev. 489, 490 (1977) (noting the dramatic increase in the number of medical malpractice
claims); Adams & Zuckerman, Variation in the Growth and Incidence of Medical Malpractice
Claims, 9 J. HEALTH PoL. PovL'y & L. 475, 475-81 (1984) (noting that the frequency of medical
malpractice claims increased greatly between 1976 and 1981); Danzon, The Frequency and
Severity of Medical Malpractice Claims, 27 J.L. & Econ. 115, 115 (1984) (noting the increase
in frequency and severity of malpractice claims); Witherspoon, Constitutionality of the Texas
Statute Limiting Liability for Medical Malpractice, 10 TEx. TEcH L. Rev. 419, 419 (1979)
(finding the national health care crisis manifested by increase in medical malpractice claims

filed).
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. II. SEPARATING THE COMPENSATORY AND DETERRENT FUNCTIONg
OF THE TORT SYSTEM

The putative function of the tort system is to compensate th,
injured patient. However, the tort system is inadequate to compensat,
the injured patient because of its breadth of coverage, its amount of
compensation, and its form of compensation. There are significap
elements of chance involved when the injured patient attempts tq
contract with the appropriate attorney in hopes of prevailing at trig]
or reaching a settlement,’* a phenomenon evoking the term ‘‘tort
lottery.”’? In approximately seventeen percent of the cases where
medical patients sustain an adverse outcome while under treatment,
the injury is traceable to provider negligence.?! Around ten percent
of all injured patients filed a claim, while only about four percent
actually received compensation for their economic or non-economic
losses.?? Even successful plaintiffs must still pay significant transac-
tional custs in terms of time, money, and psychological stress.?® Less

'

19. An injured patient was more likely to seek legal consultation if the injuries were
severe, if the injuries involved significant economic losses, if the patient had had a previous
experience as a plaintiff, or if the injured patient was black. J. PETERSON, CONSt'MER’S
KNOWLEDGE OF AND ATTITUDES TOWARD MEDICAL MALPRACTICE 659, 691 (U.S. Dept. of
Health, Education and Welfare No. 73-89 1973).

A random sampling of private practice attorneys showed a 50% rejection rate of malpractice
cases brought to them. A second survey, involving attorneys specializing in malpractice
litigation, showed a rejection rate of less than 30%. In both surveys, cases were rejected most
commonly for reasons of ‘no liability’ under present tort rules or for ‘economic reasons’ (i.e.,
insufficient potential recovery to justify the attorney’s time). /d. at 889-99.

20. The term ‘‘tort lottery’’ arose in the 1960’s in connection with criticisms of tort
compensation for traffic victims and was later adapted to ‘‘malpractice lottery’’ in order to
suit the medical context. Both terms are associated with Professor O’Connell’'s writings. See,
J. O'ConNELL, THE Lawsuit LoTtTERY (1979).

21. A study of patient injuries from all causes in 23 California hospitals estimated that
the overall incidence of ‘‘disability caused by health care management’’ was 5% and this
increased with patient age. CaL. MED. Assoc. & Car. Hosp. Assoc., REPORT ON THE MEDICAL
INSURANCE FeEasmry StupY 65 (D. Mills ed. 1977) [hereinafter D. Mills Report]. Of each
100 injured patients studied, 17 had an injury due to medical negligence (i.e., compensable
under the tort system). /d. at 70. The report concluded that the liability system acts effectively
to reduce the total payments since many more injuries occur than are ever compensated. /d.

22. These estimates are maximum figures, extrapolated from claims data covering the
same period as the D. Mills Report, supra, note 2l. Although compensation through the
malpractice system was predominantly through settlement, the expected award amount was an
important indicator in determining whether a claim was filed. P. DANZON, MEDICAL Mar-
PRACTICE: THEORY, EVIDENCE, AND PuBLIC Pouicy 23 (1985).

23. Delay is a feature of the tort system and often a defense tactic. For claims closed in
the period 1975-1978, the average time from incident to disposition was 41 months for paid
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and inherently implausible theories of man. B.'Wf\'nn. HAT'S ; bl P51
(1972). In addition, disciplinary and regulatory liability may 'bc inheren y A AR,
deterrent than civil (e.g., malpractice) litigation. See Epstein, The. Social Co. i L
Common Law Rules, 95 Harv. L. REV. 1717, 1743-44 (1982) (arguing that com

of economic deterrence in tort litigation);
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value of the tort system, in this regard, remains undetermined.z The
tort system does alter provider behavior but probably in a compley
way which is poorly understood.? There remains the real issue a5 to
whether these changes reduce the incidence of substandard care,
some cases, such as the overuse of diagnostic x-rays, the behavigra]
changes are positively harmful to the patients.® In other cases
competent physicians may appropriately alter behavior while carelm;
doctors ‘‘go bare.”” Thus, the deterrence of particular instances of
substandard practice or of individual doctor incompetence is ques.
tionable. Also, deterrence may reduce the number of competent
practitioners in a field with a high incidence of litigation. Moreover,
in view of the high transactional costs of the tort system, its prota-
gonists have the burden of showing not only a theoretical possibility,
but also a real and substantial deterrent effect. Otherwise, other
forms of insurance having much lower transactional costs, such as

first party insurance,3 are tl.le obvious econpmic choice to pay the
costs of medical injuries.

A. Unresolved Areas

Several areas of interest are notable for a lack of accurate
information. First, the absence of empirical data noted above makes
it impossible to assess the deterrence effect of malpractice litigation,
or even tort litigation generally.”® Clearly, if the primary reason for

deterrence is less likely to create incentives when compared to the direct regulation); see also
Bovbjerg, Medical Malpractice on Trial: Quality of Care is the Important Standard, 49 Law
& CoNTEMP. ProBs. 2, 321 (1986) (arguing that the principal function of tort litigation is not
to compensate but to maintain quality of care through deterrence).

28. In a meticulous review of empirical data relating to the compensatory and deterrence
functions of malpractice litigation, no studies relating to the efficacy of the deterrent function
could be found. Zuckerman, supra note 24, at 99-100. Thus, the relationship betweea
malpractice litigation and deterrence remains, at best, undefined.

29. The aggregated changes in physician behavior have been collected under the rubric of
**defensive medicine,”’ but what constitutes such practice, and how it is regarded, vary with
the commentator.

30. One identifying feature of defensive medicine commonly suggested by medical providers
is the use of diagnostic tests more frequently than would be indicated on a traditional medical
risk-benefit or a more modern cost-risk-benefit analysis.

31. Large awards against obstetricians for babies born with brain damage have been
associated with a rapid increase in malpractice premiums for this specialty group resulting in

a net loss of one in eight practicing obstetricians, mainly in rural areas. See supra note 8 and
accompanying text.

32. See supra note 24.
33. See supra notes 27-32 and accompanying text.
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tion of tort litigation is its putative de:tcrrence effsect, t:enthi
rMel:)nstration of its effectiveness becomes important. Second,
dem

idence of patient injury both inside and outside hopsitals,

inc1 ' 125
res‘:‘?;ction of injuries due to «tsubstandard care’’, and the societa
the

f those injuries have not been studied recently:“ Third, fmanc':lal
COS[-O i of the potential cost of a no-fault patient compensation
g impossible at present, mainly because of the lack of ba}sm
SCher?f I?rerth whether the actual savings flowing from the reduction
data o costs would be enough to pay for the expanded

sactional ‘ :
of e a scheme remains an uncertainty that only experience

coverage of such

5 olVC.“
4 gf:spite these uncertainties, there appears to be adequate reason

arate the traditional dual functions of c.ompensatlon 'and de-
Gl and achieve each through less ineffective means. T.mS paper
o basic the proposition that the likelihood of achxevmg either
?csepts . d by separating them, and targeting each through dlfferfzm
el e Thus. the primary purpose of the patient cpmpensatnon
mechamsmsl.lld be’compensation, and the mild economic deterrence

i st be sup-
- remiums to support the scheme must be
i monitoring and disciplinary

scheme §h
g{ez$:§n§§ a separate, more effective,
S‘ym%;ere may be other reasons for emphasizing compe.nsat.iofrll over
geerrnce in such & scheme, A socety wnle L O on or
i is more .
e ey
r?loatnil:;.’fffrsliaclhorrnot‘i:\t/;rion i’s already recognized to a degree by

34. The only definitive study to date is the Mills Report conducted in 1972. See supra

= B
n‘MZ!SZl"I'hc obvious guide to the financial requirements of such a scheme may initially appea

be the New Zealand no-fault Injury Compensation Scheme. However, judicial interpretation
10

of the scheme has imposed a fault requirement for compensation of medical injuries. G.

PAILMER, COMPENSATION FOR INCAPACITY 256 (1979). The decision *‘exclude(d} si(ua;ionsa :eh:[l:
R‘ . .
lh:L treatment simply does not achieve the required result, does not improve the p

dition Or wor ., or wher lCSUhS from infection bodlly reaction, or other
orsens it. O here the Changc ] ’
con

complication.” /d. at 258.

infra note 43. ] ] )
;'67 f-le:w‘:\{:r juries under the present system are more likely to give large awards if

i LoTTERY 56 (1979).
i : e to punish. See 1. O’CONNELL, THE LAWSUIT '
mo‘;;alc‘job;::ﬁ;; o;u::ﬁ::)etc 35p at S6. Palmer is an academic attorney who was ;nstrurgfex;;il’
n the‘ ado;)tion of ;he New Zealand Injury Compcnsat'ion Scheme. He was a professor
who later became a member of the New Zealand parliament.



810
TEXAS TECH 1AW REVIEwW

workers’ compensati
tion statutes, 39 no-f
e ) -fault sch
Zeal?:d IMJUry compensation scheme ! R
view s
Conind e 081; hg:;es:)ronﬁ theoretical justifications fo, a
ased on the no-f: kS
the : no-fault
n becomes one of efficient implementati(mprlnc:ple, the q

and the Ne'

Datjeni
uestl.()n

B. ]
Elements of a Patient Compensation Scheme

Ideally, such a
Lot scheme would
and withou N compensate rapjd] .
t the attribution of fault. A centra] feattll’rea [:.f rt(;,p Nately,

on minimizin :
el patieistl"’ansacnonal costs, as well as limit rec oL
AT ik Ip €conomic terms, the scheme wOuldY to the
majority of the risk over the resources of thseek to

€ com.

Limited IeC
it is realized tha(:vt;r:' Mmay seem a basic inequity in the bt
for most injured Present system limits recovery to nothi U ess
patients,* and to less thap adequate am ing at g
ounts for

39. M. F
RANKLIN, INJURLES Anp REMED[Es 789 (1985).

40. See R. Kerro
I w N, Basic ProTECT N
lhcdleC laéerauonale of the no-fault syster:) P THE TRAmG Vi 241-72 (1965) (discussing
a2. Fo: S.diigl MER. supra note 35, at 55.56
; ussion of the broad ; -
COMpensation ad 1ssues of public polic i -
43 Comp:::aexr' e no-fault principle, see R Kt-:ergn si;:;dlns 10 universal but limited
N Ing a h e : note 40, at 243-
societal resources implies | c':::l; larger number of injured patients within r;:} 5 0'. :
In addition, (imitiig s 8 so.m.e of the risk of medical treatmen allos S i bimEnot
malingering. Very o injured patients could serve s an ecocr:“ed' o LSk
The probable economj A Seciennig
miC burden of sych
each 100 patients wh such a scheme may be estim
A ; a i
injuries falling within :;ncs“ffer an injury during and related to n:::icrr:)m 3¥8i bl fdata of
coMpensation. See Mills R;:'ese::[ concepts of provider negligence of th:semallmem' oy
3 ] port, supra n ‘ ,» only 4 recejve
patients could cost about . ote 2I. Thus a sche ; any
> 25 times me compensating all 100 pi
the 17 injuries dye ; as much as the present s injured
) to provider faulq System; a scheme compensay;
Increase in system effici would cost about 4 times o
; ency, resulting as much. Assuming a dramai
transactional costs 8 in only 30% of the . -\ amatic
further that only e;:(‘::.:e scheme would cost only 3 1o 17 times I:nl;ﬂ::::cmh e s el
levels. See Zuckerm.—,nor_::C ’:J°55“ of 1.7 to I, costs would increase to | ;s pr&er?[ly, Ascssumme
carry some of the ri i p note 24, at 100. Thus the economi Hoa lq e el
e e risk of injury, omic realities require patients 1o
+ Fayment for the costs of ;
accidents in that ¢ of ‘medical injuries differs from : .
. € complex cost-shifting arrangemens between"::vea::;cmed e
ent, industry and

s(alustc. R. KeeTon, supra note 40, at 266
45. ] )
See supra notes 21-22 and accompanying text

[Vol. 20:#(::iL

MEDICAL MALPRACTICE 811

19891
en l,l-evailing plaintiffs.*¢ A patient compensation scheme that limits

1-0\’“)’ would be a large step toward a recognition that the ‘‘injured

rIndi\/idllall has a moral claim . . .”’¥ and that ‘“‘compensation for

injury is a community respc'msi.bili.ty.”“ _Although such a sS:h?me
would not be completely, fair, it is within the context of limited
Locietal resources fairer than the one which exists at present.*
" Other provisions may be less contentious ethically, but provoke
, strong response from special interest groups.®® Reducing the trans-
jctional costs of patient compensation would require control and
reduction of attorney compensation,’! replacement of the trial process
py a tribunal approach to decision-making,** payment of the award
ili kind where appropriate,®* payment made as the need occurs rather
than a lump sum,** and compensation based on net economic loss
rather than gross figures.* Delay and uncertainty, features of the
present system, would be significantly reduced by the administrative
simplicity and automatic application of the scheme.*

Deterrence of substandard medical practice is separated from
patient compensation, and provided by economic incentives built into

46, See supra note 25 and accompanying text.
COMPENSATION FOR PERSONAL INJURY tN NEw ZEALAND, REPORT OF THE RoOYAL

47.
CoMMISSION ON INJURY (WOODHOUSE REPORT) 20 (Dec. 1967) quoted in C. CHAPMAN, PHYSI-
cians, Law anD ETHiCS 130 (1984). See generally Sugarman, Doing Away with Tort Law, 73
CaL. L. Rev. 555 (1985) (discussing whether incomplete and incremental reforms can realistically

ever be expected to achieve a more rational and fair system).
48. /d. These views of the presiding judge (J. Woodhouse) are more widely shared in the

tiny welfare state of New Zealand than in the United States.
The question once again arises, are such partial solutions morally satisfactory? It

49.
seems that the substantial risk of financial failure of a full compensation, no-fauit system
justified proposals for the *‘partial justice’’ of a limited no-fault redress for medical injuries.

See Sugarman, supra note 47, at 662.

50. It is often difficult to separate legitimate professional concerns of the doctors,
attorneys, and insurance companies from their more narrow self interest, since many of their
objections, are framed in terms of public policy but lack a broad societal perspective.

51. See infra notes 91-98 and accompanying text.

52. See infra note 99 and accompanying text.
See infra notes 102-103 and accompanying text.

53.
54. See infra notes 110-18 and accompanying text.
55. See infra note 121 and accompanying text.

56. See Reisenfeld, Basic Problems in the Administration of Workmen’s Compensation,
36 MivN. L. REv. 119, 133 (1952) (discussing the inefficiency of then existing compensation

schemes).

The **automatic’’ application of the scheme would of course depend upon the entry criteria.
Perhaps the present transactional costs associated with access to the tort system would be
reduced because providers would perceive the scheme as non-adversarial, and facilitate the

entry of injured patients.
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the’ insurance rates,” by giving public notice of high claim Providery
and areas of practice,*® and by liaison between compensation admin.
istrators and licensing authorities.*® These provisions would Cffectively

maintain accountability of the medical providers without diStorting
the compensation process.*®

III. DESCRIPTION OF THE ELEMENTS

A. Limitation of Injuries Covered

Workers’ compensation statutes generally apply to injuries “arig.
ing out of”’ and in ‘‘the course of employment.”’® An analogoyg
patient compensation scheme would cover only injuries ‘‘arising oyt
of and in the course of medical treatment.”’® The well developedq
case law interpreting the worker’s compensation requirement could
well be applied to a patient compensaiion scheme, providing a ready
common law framework upon which the scheme could rest.s

Problems of interpretation would arise mainly where no clear
parallel existed in workers’ compensation law, such as the distinction

$7. See infra note 141 and accompanying text.

58. See infra note 150 and accompanying text.

59. See infra notes 154-58 and accompanying text.

60. See J. O’ConnEeLL, THE Lawsurr LoTTERY 49 (1979) (providing a graphic description
of the distortions of the compensation process and the role of lawyers in the distortion).

61. M. FRANKLIN & R. RaBv, TORT LAW AND ALTERNATIVES 692 (1983). The use of the
workers’ compensation scheme is limited by the problems experienced by many states. A 1972
National Commission noted serious deficiencies and laws that were neither ‘‘adequate nor
equitable’’. THE REPORT OF THE NATIONAL CoMMISSION ON STATE WORKMEN'S COMPENSATION
Laws 24-25 (1972) [hereinafter WorxERS' COMPENSATION REPORT). The fear of federal inter-
vention following this report stimulated significant reforms in many states. See G. PALMER,
supra note 35, at 39.

62. Suggested entry criteria for patient compensation schemes vary widely. The simplest
form paraphrases the workers’ compensation definition: ‘‘injuries arising out of and in the
course of medical treatment.’”” HEW REPORT, supra note 19, App at 460.

A more eclaborate attempt defines a compensable injury as

any physical harm, bodily impairment, disfigurement or delay in recovery which (i)

is more probably associated in whole or in part with medical intervention rather

than the condition for which the intervention occurred and (ii) is not consistent with

or reasonably to be expected as a consequence of such intervention or (iii) is a result

of medical intervention to which the patient has not given his informed consent.

Id.

63. Although an impressive body of law has been developed in the area of workers’
compensation litigation, the complexities of applying that law can frustrate the search for
administrative simplicity. See Riesenfeld, Basic Problems in the Administration of Workmen'’s
Compensation, 36 MINN. L. REv. 119, 133 (1952).
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een complications resulting from the treated condition, apq an
e K caused by the medical treatment.® In many cases, .the injury
i ug esult from either, thus presenting an issue of causation similar
.COUI'ffriculty to the familiar problems of causation in the present tort
n A s However, there already exists a substantial b'ody of au-
Sysw‘m.tive medical literature on the natural history of dlseasF proc-
oo d on complications of treatment which would guide the
2 ¥ :ilin its determinations.s In the last resort, causation copld be
gézz?tioned between compensable and non-compensable injuries.’

B. Limited Recovery

In accord with its basic purpose, a patient cc.)mpensatl.on“sc_?;me
would, above all else, seek to prevent ec-o.nomnc hards}llnp. s::f;:
recovery for non-economic losses and punitive damageis : ecs::eafter
ondary considerations, to be awa.rded from resources ;t oa e
all economic losses have been.satl.fsﬁed.“’ In practice, t is mmy
that non-economic losses receive little or np comp;nsatlon. , :

As regards economic losses, the experience with worker’s cotr}x:
pensation schemes is a useful model.” Payments are based on the

64. This difficulty led Professor Keeton to compare automobile accidcmlsdwith lr)nali:;t::;
b i hieved by no-fault auto plans could not be ¢
fes and conclude that the efficiency ac! ' . . ‘
:':l :lhe malpractice area. Keeton, Compensation for Medical Accidents, 121 U. Pa. L. REV
-600 (1973). ' fom =
590;5559lld ai $94. The problems of determining causation of the medical injury al'ldhda.m:gc:
are di.scussed at some length. /d. Another concern is that the no-'fault. system might n;rduca ;
doctors to reject difficult cases, and refrain from necessary but high risk procedures. /d.
59986 In many medical situations, the various complications of ime;vemio_ns and ;hte:: ':;:
. i tion is to use this information to d¢
of occurrence is well documented. One sugges ! ma d
objectively when a medical injury should be compensated using statistical techniques. J.
1975).
'CONNELL, ENDING INSULT TO INJURY 191 ( s . .
i 67. An analysis similar to the comparative negligence analysis t.xsed in prcse;l toxttn .l:w
could be employed to estimate the contribution of the disease -progss itself compa:r. to 1;,1 :’ : ':y
produced by medical intervention. Unfortunately, such determinations would result 61: re g
the present inefficiencies and failures of the fact-finding Proccss. S'ee supra notch ) Lo
68. Although seldom specifically stated, this premise underlies most of the sugg
' i i ote 15.
schemes for medical malpractice reform. See supra n . )
69. A strict ordering of priorities requires that the more important arc fully satisfied
before the lesser are addressed. . ' .
70. Financial projections on available data suggest that a patl_em compensatlxon scit;:tt;:
would cost 2 to 10 times as much as the present scheme, thus using all presently ava
i ote 43.
funds to compensate economic losses alone. See sypra nc , )
71. Professor O'Connell argues that the experience with worker’s compensation e::;?:;?::
one to avoid a similar scheme for injured patients. J. O’CONNELL, ENDING INSULT

95 (19795).
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sever'ity of tl?e disability, the duration of the disability
previous earnings of the injured worker.”? The severity of’ d?n 4 -l.be
is classified as one of 1) temporary partial disability, 2) te Sability
total disability, 3) permanent partial disability, 4) p;rman 3
disability, and 5) death.” el
Workers with temporary partial disability may recover all megj
expenses, but are often excluded from recovery of lost wages bec v
gf' a stgtutory waiting period, usually one week.”* Patients a"lse
injuries in this group could expect similar treatment, with full e
ment for medical expenses associated with the injury, but gy
restricted recovery for wages.” e
Most_workers’ compensation cases are in the second grg
workers with temporary total disability.” The experience with pati e
shoul(cii bl;a sir.nilar, since the usual result of an adverse outcorge i:n:(s,
A= :
:ﬁ:{:.nt e time require- fctr the patients to recover and return to
' The third group, permanent partial disability, is usually divided
into two categories: ‘‘scheduled’’ and ‘‘non-scheduled’’ injuries.™
T.he former involve the loss, or loss of function of, an anatomicall
discrete part of the body, such as an arm, and usually award is madz
frgm a statutory schedule.” The latter is related to less definite
injury.® Compensation for the two categories is interdependent, and
a complex -system of calculating awards has been developed.? Pa’uient
compensation could be defined in similar terms, using the broad
pa'rameters of the workers’ compensation system, but with appro-
priate modifications.®2 The concept of ‘‘designated compensable

72. M. FRANKLIN, INJURIES AND REMEDIES 776 (1979).

73. Id.

74. Id.

75. The rationale for partial recovery in workers’ compensation schemes is to allocate
::lxie of .the n‘;kd of injury to the worker in order to reduce compensation costs, minimize

ngering and deter unsafe w i i -
s = e Simalion.o;‘l;- parlac;;;e.s. Only the first two reasons would appear to apply

76. Id. at 777.

77. Id. at 853.

78. Id. at 777.

79. Id. at 778.

80. /d.

81. [d. at 781.

82.. Defining a_md classifying the injuries as a guide to compensation has been criticized
as arbitrary and inappropriate, and may generate administrative haggling: ‘‘[the use of]

-
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avents”’ for patient injuries would then correspond with the system
of wscheduled’’ injuries.®

The group with permanent total disability are generally compen-
4 under the same guidelines as the third group, but with extended
s Many workers’ compensation schemes allow recovery only
ted number of weeks, and rely on federal disability schemes
10 continue the support after that period.* Similarly, a patient
compensation scheme could discontinue benefits after disability ben-
ofits become available.%

Workers’ compensation schemes provide death benefits for the
families of employees.®” Since most employees have dependents, this
provision satisfied important public policy in providing for the fam-
ilies of wage earners who die from work-related injuries.®® Patient
injury may take place in very different circumstances, and there may
be no dependents for the scheme to protect.® Accordingly, the claim
would only survive the patient where there are such dependents. This

saté
beneﬁts.
fora limi

rkers’ compensation {is inequitable and has caused) prodigious
infighting lover classification]."” 1. O’ConNELL, ENDING INSULT TO INJURY 190 (1975). Applying
this system to medical injuries would have its own difficulties: “‘Trying thus by bureaucratic
to formulate an appropriate amount of compensation for every medical
major injuries from major forms of treatments—would indeed be an

{slcheduled benefits under wo

command .. .
reatment—or even for

incredibly difficult task.”” /d. at 189.
83. A proposed ‘‘designated compensable events’’ system would effectively remove cases

involving majory injury from the present fault system. In order to recover under this scheme,
the patient would have to show that he had suffered a listed, compensable event. Havighurst,
“Medical Adversity Insurance’—Has its Time Come?, 1975 Duxe L.J. 1233. The principle
has been included in recent tort reform legislation in Virginia and Florida, for compensating
brain-damaged babies.

84. M. FRANKLIN, INJURIES AND REMEDIES 780 (1979).
85. The lowest maximum in 1979 was $36,500 and the briefest time span was 300 weeks.

d.
86. Disability benefits are normally available through the Social Security scheme if the

disability is expected to last more than one year.
87. Death benefits are available in all jurisdictions. The amount of the award varies with
the earnings and number of dependents, and varies widely from state to state. M. FRANKLIN,

INJURIES AND REMEDES 781 (1979).
88. Jd. The cessation of benefits upon remarriage in many states is co

rationale. /d.

89. Some of the largest jury awards predictably invelve individuals with no dependents,
such as babies. A recent case illustrates how a patient injury can provide a windfall to the
nondependent family. Six weeks after the award of $8.3 million for a birth defect, the baby
died, leaving the award amount to the baby’s family as the heirs. 7 Q.A./R.M. BULLETIN |,

2 (1987).

nsistent with this
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D. Reducing Transactional Costs: Administrative Awards

The replacement of the traditional trial by jury with an admin-
strative system is typical of the workers’ compensation schemes and
represents an important reduction in transactional costs.”® The use
ol administrative agencies is made possible by the imposition of strict
jiability on the employer.'® Similarly, a patient compensation scheme
would be effective only if the vagaries of the jury were avoided,
allowing consistent awards on the basis of strict liability.*!

E. Reducing Transactional Costs: Payment in Kind

One of the main transactional costs in the existing tort process
is the requirement to change medical services into cash, which is then
paid to insurance companies in the form of premiums, invested more
or less wisely, and then changed back into cash as needed to satisfy
an award.'® A significant saving could be achieved in a patient
compensation scheme by allowing the medical provider to supply the
medical services directly to the injured patient as needed.!®

This proposed provision corresponds to the states whose workers’
compensation statutes allow the employer to designate the medical
provider used, or even provide medical care directly.!® The advantage
of this arrangement is that the employer’s self-interest is in the

99. A few states have retained the court system rather than allowing a specialized agency

to handle claims. In contested cases, the states which use administrative agencies attempt a
simple, informal fact-finding procedure with the result subject to judicial review. Id. at 405-
12. **It would be impossible to overemphasize the importance of effective administration to
the success of any worker’s compensation law."”” /d. at 399. ‘‘For forms of government let
fools contest; Whate’er is best administered is best.”” III A. PorE, AN Essay oN MaN 303-04

(1733).
100. Compensation . . . represents a compromise in which each party surrenders certain
advantages in order to gain others which are more important to him and to society.
The employer gives up [the fault principle of tort] and the employee surrenders his
former right to full damages and accepts a more modest claim for the essentials,
represented by compensation . . . . The statutes vary a great deal; with reference to

the point of balance.
4 A. LARSON, THE LAw oF WORKER’s COMPENSATION App 8-188-5 (1987).

101. See J. O’CoNNELL, THE LAwsutT LoTTERY 84-106 (1979).
102. These transactional inefficiencies cost more than 50 cents of each premium dollar.
See supra note 24.

Savings would result both from reduction of the transactional costs and the cost

103.
reduction to the medical provider resulting from dilution of fixed expenses and being able to

supply services at cost. See supra note 101.
104. M. FRANKLIN, INJURIES AND REMEDIES 782 (1979).
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qvestment of the amount, a problem with considerable transactional
l-oslS of it own.'” Last, it seems more reasonable to compensate
:\nEOing medical expenses and economic losses by ongoing payments
. ;,Jler than a single speculative amount.!'* This allows adjustment of
¢ award as the economic consequences of the injury become ap-
nt, a principle used in most worker’s compensation schemes.''s
Thus, a savings in transactional costs would result if compen-
ation for losses were made as they accrued.''s This is merely a
logical extension of the principle of ‘‘periodic payments,”’ where
large awards are paid over a scheduled period rather than as a lump
sum."” However, it seems more logical to make payments as the
need arises, rather than to an arbitrary schedule."®

This proposal raises the question of award review.''? As in most
workers’ compensation schemes, a system designed to minimize the
economic impact of patient injury would allow review and update
of both the severity of the disability and the amount of the award.'®

th

G. Reducing Transactional Costs: Basing Compensation on Net
Economic Loss

The traditional tort system disregards other sources of economic
protection in calculating award amounts, a practice known as the
“collateral source’’ rule.'?* Tort reform has modified this rule in

113. “[lJt is an open secret among plaintiffs’ lawyers that the awards they recover for
their clients are rarely invested and used so as to provide for the injured person’s long-term
needs.”” R. KEETON, supra note 25, at 354. See generally Elligett, The Periodic Payment of
Judgments, 46 INs. Cons. J. 130, 131-32 (1979) (discussing the pitfalls of lump sum judgments).

114. M. FRANKLIN, INJURIES AND REMEDIES 781 (1979).

15, Id.

116. Id. at 782.

117.  See supra note 26.
118. Periodic payments are usually paid by means of an annuity purchased by the defendant

or the insurance company. The annuity consists of uniform yearly payments. See id.

119. Award review would be applicable to the case of increasing disability, or unexpected
recovery, following a medical injury. Award review is consistent with the principle of avoiding
economic hardship and limited recovery of losses: the greater the losses, the greater the recovery
should be, within the limits of avoiding economic hardship. M. FRANKLIN, INJURIES AND
ReMEDIES 781-82 (1979). -

120. In some workers’ compensation schemes, once a lump sum payment has been made,
the board may not reconsider it. Most states, however, provide for review of benefits. /d.
Benefit review would seem most appropriate to a patient compensation scheme.

121. The collateral source rule is a common law rule under which ‘‘compensation . . .
from a source wholly independent of the tort-feasor . . . should not be deducted from the
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I. Reducing Uncertainty: Strict Liability

Workers’ compensation schemes impose strict liability on the
mployer in return for limiting employee recovery.'”® Similarly, a
¢ (ient compensation scheme should elevate the community interest
apreventi"g economic hardship over the attribution of fault by
L osing strict liability on the medical provider in return for limited
l?ﬁent recovery.*® Avoiding the fault-finding process would allow
f“aslef claim administration.’! The relative certainty of .compensation
also reduces the human and psychological costs associated with the
uncertainties of the tort system. '3

Strict liability implies that once the patient falls within a certain
well-defined group, recovery is ensured.' In order to reduce uncer-
rainty and its associated costs, the entry criteria should be clear and
specific enough for the lay person to be able to predict eligibiliry.**
This has proven a major source of difficulty with the workers’
compensation scheme, and thus is a source of concern in the design
of a patient compensation scheme.'** In the current judicial climate,

worker’s compensation systems. NATIONAL CoMMISSION ON STATE WORKMEN'S COMPENSATION
Laws, COMPENDIUM ON WORKMEN'S COMPENSATION 35 (1973). The delay between the injury

and subsequent payment, however, was not known. /d.
129. M. FRANKLIN, INJURIES AND REMEDIES 764 (1979).
130. See Vandall, Applying Strict Liability to Professionals: Economic and Legal Analysis,

§9 Isp. L. J. 25, 38-39 (1983) (arguing in favor of imposition of strict liability in medical
malpractice cases). Only a few courts have overtly imposed strict liability in malpractice cases.
See, e.g., Helling v. Carey, 883 Wash. 2d 514, 519 P.2d 981 (1974); Clark v. Gibbons, 426
P.2d 525, S8 Cal. Rptr. 125 (1967), opinion vacated, 66 Cal.2d 399, 58 Cal. Rptr. 125, 426
P.2d 525 (1967).

Posner critized courts which are led to ‘‘disregard the customary standard of care and to
substitute their own conception of due care.”’ Landes & Posner, The Positive Economic Theory
of Tort Law, 15 GA. L. Rev. 851, 919 n.150 (1981).

131. Other arguments in favor of strict liability are the putative stronger deterrent effect,
the greater reflection of the cost of patient injuries in the cost of medical services and more
adequate compensation for injuries. M. FRANKUN, INJURIES AND REMEDIES 62-63 (1979).

In addition, increased efficiency would result from avoiding ‘‘the almost Byzantine nature
of trying to [establish) fault in malpractice litigation [because of esoteric and involved factual

issues].”* J. O’ConNELL, THE LAwsurr LOTTERY 179 (1979).
132. The psychological traumas associated with litigation have been relatively neglected in

the academic literature. See supra note 23.

133. Essentially, strict liability imposes liability without any finding of negligence.

134. It would be unjustifiable to replace the fault-finding process with no-fault eligibility
requirements which were in effect even more complicated.

135. The entry criteria for worker’s compensation have proved a fertile source of litigation.
See W. MALONE, CASEs & MATERIALS ON WORKER’S COMPENSATION AND EMPLOYMENT RIGHTS

55-56 (2d ed. 1980).
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compensation, the contribution could be based initially on the class
porms, but then as experience accumulates, the premium is altered
accordingly.'* In effect, this would penalize high-risk providers and
allow low-risk providers to benefit from policies that avoid patient
injury- '

Since economic deterrence acts to inhibit all behavior perceived
py the actor to cause the economic penalty,'* a scheme linking
economic penalties to medical injuries by adjusting premiums on loss
experience could have dramatic effects on the way medicine employs
high technology. This follows from a growing perception among
doctors that patient injuries are not so much the result of substandard
care but are the inevitable result of the dangerous nature of high-
tech medicine.'

If injuries are perceived as inherent in the use of interventional
technology, then a general deterrent effect would act to inhibit such
use. Presumably, there would be less inclination on the part of
doctors to utilize new technology which has significant risks, despite
a corresponding potential for dramatic beneficial results.

The overall effect would be a decline in the use, introduction,
and development of new interventional medical technology, resulting
in a slower growth of medical costs."*® This would be a dramatic

144. Premiums for workers’ compensation insurance are related to employer loss experience
in all S0 states, and with both private and government insurers.

Collation of loss experience can be used to deter substandard care in two ways. First,
economic deterrence would be produced by relating premium levels to prior loss experience.
See supra note 27. Second, that same loss experience could be used by the disciplinary system
as a screening tool to detect possible instances of repeated substandard care. See infra text
accompanying notes 154-58.

145. The workers’ compensation experience suggests that the premiums would not be
strictly related to loss experience, but that low-risk activities would pay more than their
proportionate share. Despite this spreading of losses from low-risk to high-risk activities, there
is a possibility that loss-related premiums would unduly inhibit socially useful but high-risk
specialities (such as obstetrics, emergency neurosurgery, and orthopedics).

The question then becomes how this extra risk should be allocated between the doctor, the
patient, and the state. Possibly some portion of the premium in certain specific situations
should be paid by the state, rather than absorbed by the doctor or patient. An alternative
approach would be to set the legislation so that incremental risk would be spread among the

other providers.

146. See supra note 27. -

147. Although seldom overtly stated. this concept is inherent in the statistical discussions
of treatment failures and complication rates.

148. Cost increases are related principally to the use of new medical technology. Schwarts

& Aaron, A Tough Choice on Health Care Costs, N.Y. Times, Apr. 6, 1988, at A 23, col.
2.
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156. These statutory provisions usually mandate notification of the licensing board on the
-relevant filing of a medical malpractice claim. The problem here is that because only a minority of
injured patients file claims, and the factors that lead to filing or failure to file are not related

to medical competence, such a scheme selectively underreports the provider experience with
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patient injury.
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giional tort process.'s’ I'f injury is a community responsibility, then
logically, the compensation process should be extended not only to
pa]ients who have suffered an injury as a result of medical treatment
put to all injured people, regardless of cause.'® The fact that a
patient compensation scheme would stop short of this ideal robs such
2 scheme of moral force.'® On the other hand, worker’s compen-
sation was gladly embraced at the time to solve an immediate
roblem.'™ The mere fact of a scheme representing only part of a
toral moral solution and being only an increment in the path of a
larger community concern does not vitiate this basic principle.!”
Thus, the scheme does not purport to be totally fair, only fairer
(han the present arrangement.'”

Nevertheless, the immediate problem is whether a patient com-
pensation scheme chould seek to benefit all those who experience
injury from an adverse event or result while under medical treatment,
or only those who suffer such an injury as a consequence of, and
while under medical treatment.'” The difference would have profound
ramifications in terms of eligibility since the former group would
include the whole spectrum of natural bodily decay in the aging

167. See G. PALMER, supra note 35.
168. Sugerman criticized ‘‘tailored accident-compensation schemes’’ and the role of *‘politics

and personal preference’’ in their implementation. See Sugarman, supra note 47, at 635. ‘‘One
steps back and asks why [compensate] these victims and not others?’’ /d. at 626. *‘I see little
reason to single out {one type of accident] for special treatment. I do not see why, as an

initial proposition, today's law should care how a limb was broken, . . .'’ Franklin, Replacing
the Negligence Lottery: Compensation and Selective Reimbursement, 53 VA, L. REv. 774, 7177
(1967).

169. See Sugarman, supra note 47, at 633 (reviewing the theoretical and practical attempts
which overcome this problem by the design of comprehensive compensation plans).

170. The problem addressed by worker's compensation statutes was that industrial devel-
opment around the turn of the century was producing increasing numbers of severe and often
uncompensated injuries among workers. Employers were effectively using the common law
defenses of fellow servant rule, contributory negligence, and assumption of the risk to avoid
liability. See generally W. MALONE, WORKER’S COMPENSATION AND EMPLOYMENT RIGHTS 27
(1979).

171. *‘Some argue that major reform will emerge only as the final product of a series of
smaller steps. [Other authors) have doubts about tailored [restrictive application] plans as
stepping stones to wider reform.’’ Sugarman, supra note 47, at 627.

172. See supra note 49.
173. The stringency of the entry criteria essentially determine the breadth of the whole

scheme because of the imposition of strict liability on the provider. As with worker’s
compensation, entry criteria can be expected to provide much of the litigation associated with
the scheme. The desirability of designing simple criteria is apparent. See supra note 62.
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gitures.'® This places a strain on limited and finite societal resources,
and may threaten the economic viability of the scheme.!® A patient
Compensation scheme would be exposed to this danger.'s?

To fulfill its goals, a patient compensation scheme must be
proad in its application.'®® However, a broad application, when
combined with generous construction of the limiting provisions, can
threaten the financial solvency of a scheme,'™ or place an undue
purden on the contributing doctors to the point of affecting the
availability of medical services.'*® A study of the various factors
influencing the fiscal balance of similar plans, such as workers’

compensation schemes, is instructive.

A variety of factors tend to increase the size and availability of
awards in workers’ compensation.'® The ‘‘remedial’’ nature of the
scheme itself encourages a construction of eligibility requirements
and awards in favor of the recipient.!® There is a natural sympathy
for the injured worker, and any doubts tend to be resolved in the
worker’s favor.'®® Perception of these programs has changed from
that of an insurance scheme that abrogates the common law to a

180. Changes made to accommodate special interest groups, however, can negate the whole
effectiveness of the proposed scheme. In the case of no-fault auto insurance, ‘‘willingness to
compromise the theory behind no-fault in order to make the propsal more politically palatable’
vitiated many of the advantages of the no-fault principle. Sugarman, supra note 47, at 617.

181. See supra note 43.

182. [Expenditure growth in existing schemes is parily to blame for the present federal
budget deficit, currently hovering around $200 billion a year.

183. As history demonstrates, attempts to establish social equity or total justice through
government schemes can create severe economic and social dislocation if the limitations of
finite societal resources are disregarded.

184. The Commission governing administration of the New Zealand Accident Compensation
Scheme were wary of this tendency. It feared ‘‘a progression of claims until the scheme was
covering most deaths and incapacities resulting from disease.’’ G. PALMER, supra note 35, at
255. See Sugarman supra note 47, at 633-36 (review of theoretical and practical attempts to
overcome this problem by the design of comprehensive schemes).

185. An increased financial burden on providers will not necessarily result in decreased
availability of medical services. See Vandall, Applying Strict Liability to Professionals: Eco-
nomic and Legal Analysis, 59 IND. L. Rev. 25, 33-4 (1983).

186. See generally, M. FRANKLIN, INJURIES AND REMEDIES 764 (1979). The 50 year history
of workers’ compensation in the United States has been notable for increasing coverage and
expense. At present, approximately 90% of workers are covered, with disbursements rising
from $600 million in 1950 to $7.5 billion in 1976.

187. *‘[T)he Workmen’s Compensation Law, being remedial in character, is to be construed
liberally to accomplish the economic and humanitarian objects of the act.”” Husted v. Seneca
Steel Serv., Inc.. 41 N.Y. 2d 140, 146, 391 N.Y.S. 2d 78, 82 (1976).

188. M. FrRANKLIN, INJURIES AND REMEDIES 766 (1976).



830 TEXAS TECH LAW REVIEW

gavernment benefit program supported by employer taxation_ i ..
implies greater scope and benefits in the state schemes, fOUOWing .
comprehensive Commission report in 1972.'%©

Despite these financial pressures, state workers’ compensatjoy
schemes have managed to achieve a fragile fiscal security.!" Factors
important in achieving a secure plan are the greater ability of
manufacturers to pay increasing premiums;'®? a gradual loss of “high
risk’” manufacturing and industrial jobs and their replacement wjih
lower risk office jobs;'** the greater concern with safety;'™ and ap
emphasis on rehabilitation by some sectors of the industry.!?s

Applying the above to a patient compensation scheme, there
appears to be no easy method of ensuring fiscal stability.1% A
codification of covered injuries and their corresponding benefits
might be clumsy, but could reduce judicial and administrative dis-
cretion and the inevitable drift toward generosity.'” However, other
historical forces a.c reducing the ability of the medical provider to
pay,'®® but new technology increases the risk of an adverse result.'®

189. P. BARTH & H. HuNT, WORKERS' COMPENSATION AND WORK-RELATED I[LLNESSES AND
DiseAses 280 (1980).

190. WORKERS’ COMPENSATION REPORT, supra note 63, at 13.

191. Jd. compendium on Workers’ Compensation 101.

192.  Worker productivity has increased over the last fifty years. Many labor-intensive jobs
have become partly or fully automated. See generally M. CETRON, JoBs oF THE FUTURE (1986).

193. Many manufacturing jobs, and their accompanying risks, have been ‘‘exported’’ since
World War II. There has been a corresponding increase in ‘‘service industry’’ office positions.
This trend is projected to continue into the next century. While 26% of the workforce in the
United States were employed in manufacturing jobs in 1980, if the present trends continue
this will fall to 10% by the year 2013. M. CeTrON, JoBs oF THE FUTURE 110 (1986).

194. Scientific studies of occupational hazards have led to better understanding, which has
resulted in greater awareness of safety among employers, private insurers and regulators. See
P. BARTH & H. HUNT, WORKERS' COMPENSATION AND WORK-REIATED I[LINESSES AND DISEASES
48-54 (1980).

195. Adequate rehabilitation has an important and neglected role in an effective workers’
compensation scheme. COMPENSATION REPORT, supra note 63, at 38, 39.

196. The factors which have reduced injury losses in the workers’ compensation schemes
either do not apply to patient compensation schemes, or are not under statutory control.
Presumably in a situation of steadily rising and uncontrolled costs, a point would be reached
where the premiums for the scheme are so high as to inhibit the activity responsible for
generating the injuries. The theoretical endpoint of economic deterrence occurs when no injuries
are created because the basic activity has ceased.

197. But see Franklin, supra note 74, at 781.

198. See generally J. CurisniANsON & K. SmaTH, CURRENT STRATEGIES FOR CONTAINING
HEeaLTH CARE EXPEND(TURES (1987). (discussing a variety of methods for limiting payments to
doctors and other health care providers).

199. See Schwartz & Aaron, supra note 147 (discussing the role of high technology in
increasing the risk of an adverse result).
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existing tort system.?'® However, the schemes have, with limited
me-ep.(ions, been upheld by the courts’ findings that no fundamental
N been affected in applying minimal standards of scrutiny.?"

right has . . ; = . :
f jury trial for serious injuries has been important in

The retention o
he acceptability of these schemes to the state courts.??

Lastly, tort reform legislation has had a varied experience under
;Onsti(utional challenge. While the earl)f statutes, which tended to apply
broad restrictions to malpractice litigation, were generally struck down
v the state courts,?? a recent California decision upholding a $250,000
limitation on non-economic damages may represent a watershed in the
modification of the common law in regard to medical negligence.?'

210. Generally no-fault traffic accident schemes automatically. compensate personal injuries
caused by the accident, if the costs incurred are less than the statutory threshold amount. No
sate has yet entirely eliminated fault-based tort liability. See M. WOODRUFF, AUTOMOBLE
|5SURANCE AND NO-FAULT LAw, 441-69 (1974).

211. In a leading Florida case upholding the state no-fault statute against a due process
challenge, the court cited the traditional test for economic rights: *‘. .. whether the statute
bears a reasonable relation to a permissible legislative objective and is not discriminatory,
arbitrary or oppressive.”’ Lasky v. State Farm Ins. Co., 296 So. 2d 9, 15 (1974). A similar
test was used in an early Massachusetts case upholding the state’s no-fault statute against a
plaintiff’s challenge that due process was violated by requiring that he insure himself through
a private entity and limit his common-law recovery. Pinnick v. Cleary, 60 Mass. 1, 6, 271
N.E.2d 592, 596 (1971). The court presumed legislative objectives of reducing the explosion
in litigation and consequent congestion of the court system. /d. at 20, 271 N.E.2d at 602-03.

212. Generally, courts have inquired whether the legislature has provided a reasonable
alternative to the cause of action it has restricted, and have accepted no-fault as such a
reasonable alternative for small claims.

The courts of Colorado, Connecticut, Georgia, Kansas, Kentucky, Massachusetts, Minnesota,
New Jerscy, New York, and Pennsylvania have upheld the constitutionality of no-fault statutes.
The Illinois statute was struck down as unconstitutional because ‘‘flawed provisions were not
severable’’ from the remainder of the act. Grace v. Howlett, 5! Ill. 2d 478, 283 N.E.2d 474
(1972). Single provisions of the Florida and Michigan acts have been struck down as too
restrictive on common-law tort claims.

213. See e.g., Wright v. Central DuPage Hosp. Ass'n, 63 Ill. 2d 313, 347 N.E.2d 736
(1976). Contra Jones v. State Bd. of Medicine, 97 ldaho 859, 555 P. 2d 399 (1976), cert.
denied, 431 U.S. 914 (1977). The subsequent diversity of opinions was discussed by an Ohio
Appellate Court. See Duren v. Suburban Comm. Hosp., 24 Oh. Misc. 2d 25, 27, 495 N.E.2d

51, 55-56 (1985).
214. Fein v. Permanente Medical Group, 38 Cal. 3d 137, 162, 695 P.2d 665, 679-84, 211
Cal. Rptr. 368, 383 (1985), appeal dismissed, 474 U.S. 892 (1985). The California Supreme

Court under Chief Justice Bird, widely perceived as a progressive and liberal court, voted 4-3
to uphold a $250,000 limit on damages for non-economic losses. See id. See generally Note,

The Constitutionality of Statutory Caps on Noneconomic Damages, 11 S. ILL. U.L.J. 1269
(1987) (discussing the significance of the Fein decision).
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nent of such a scheme presents substantial problems. First, there
jppears to be little public concern over the malpractice ‘‘crisis,’’ and
JCorresponding lack of legislative interest.2? The problem is perceived
py many as an internecine squabble based on the conflicting economic
interests of three privileged groups: lawyers, insurance companies,
;nd doctors.?* None of the three groups seems to generate much
ublic sympathy, despite substantial attempts at publicity.2s

Second, legislatures historically contain a strong representation
of attorneys.??¢ Legislative schemes reducing litigation and controlling
contingency fees would probably meet with an unsympathetic recep-
iion from attorney-legislators.??’ At best, their natural sympathies
would lie with arguments against such legislation, and at worst, it
would be opposed through simple self-interest.228

Third, even if the individual legislators were in favor of such
measures, the paiiy machinery responsible for their election contains
an undue proportion of plaintiff’s attorneys, often placed in strategic
positions.?* Thus, even assuming the requisite political will on the
part of the legislators, the strong and strategically placed special
interest group of plaintiff’s lawyers could effectively abort the polit-
ical process.?® [t is possible that the wave of ‘‘tort reform’’ is spent,

223. The general public apparently does not support the most commonly proposed legal
reforms, except for limitations on attorney’s fees. McCoy, Public is of Two Minds About
Limiting Plaintiff’s Right to Get Rich in Court, Wall St. J., May 20, 1986, at 18, col. 1.

224. A penetrating analysis of the mutual hostility and distrust between the two professions
is found in Morris, Professional Interface: Doctors vs. Lawyers, 49 INs. Couns. J. 514, 515

(1982).
225. See Rubin, Law, Medicine and the Mass Media: Uneasy Partners, 4 COMMENT 389

(1981-82).

226. See, e.g., Murphy, Some Thoughts on Lawyer/Legislators In the Georgia House of
Representatives, 23 Ga. St. B. J. 110 (1987) (reporting that over the history of the Georgia
state legislature, 17 to 22% of the legislators have been lawyers); see also Schmalz, How State
Lawmakers Can Benefit From Ties, N.Y. Times, March 9, 1986, § 1, at 38, col. I (reporting
that N.Y. state lawmakers are engaged in a variety of professional and investment activities
that are directly affected by legislation they enact and by officials whose appointments they
confirm).

227. Formal opposition has come through the influential American Trial Lawyers Associ-
ation (‘*‘ATLA’"), while informal influence has come through the close association of lawyers
with political parties.

228. For an analysis of the political forces involved in modifying contingency fees see F.
Mac KiNNON, CONTINGENCY FEES FOR LEGAL SERVICES (1964).

229. Plaintiff's lawyers occupy key positions in the administrative machinery of both
political parties, often as campaign or finance chairmen. J. O’CoNNELL, THE LAwsulT LOTTERY

158 (1979).
230. The impulse for no-fault insurance and tort reform generally has been blunted by the




836 |
TEXAS TECH LAW REVIEW [Vol. 29.01

€r Organizeq, .

ns after Constipy

.o ::d twill recede as t.he above influences become bett
legate through their political influence what remaij
tional challenge. 2 L

To summarize, sign; i i
[ » significant difficulties would fac b
?osaner;]t compensation scheme, both from a lack o: ;tl‘;lpaSSage %
h nsulct:‘ ) :h;;mge, hand the effective influence of the plaintiff
Ch a scheme had significant i i > bar
Passage would not be certain. Gk it legislau'ye

F.  Foreseeable Consequences

The foreseeable consequences of such a scheme would include »
€a

’

reater inj i
g awareness of the injured patients progress by the provider ze

G. Other Consequences

In :
schemesa?:zuslg‘:h enterprise, there remain incalculable effects. Such
e ol D0§Sll?ly su_ffer from rampant abuse and ﬁr;anc'al

8¢S from their inception, and be responsible for “malpractilce

attern of trial lawyers' campai i i
:vshgo oppose [refc?rm] and punishes those who favor it."’ J '())a’l(gfn e A R s
2 (1979 (quoting 1 S om0 ONNELL, THE LAwsurr Lotreay
31.  Since th ization i
s :oo;i::uzaurzn in 197_5 of fhe ATLA fund to fight tort reform and no-faul
no-fault traffic accident laws. An attempt to pass a federal bill -fa"ll:*l'
aile

in the U.S. HOUSC CO"I"ICICC COHI"I (3 ugus = < J. 3
ittee in A gust 1978 by 22-19 vote. J OCONNELL TaE

LAWSU" LO]IER' 158 979 itin ic| -Fau n rash I { W Pos
(l ) (Cl 8 Ri h. No ault Agal Crasi es (o Defeal ash t
] . .

Aug 2, 1978, at A-12
A-12, col. 1). In 1977 the headquarters of ATLA was moved from Boston

(o} as 8t ’ -C. (o] - . THE LAWSU” LO, TERY
to W hin on, D G in order to “ghl fcdela]no fault. J.O CONNEU..

22:.3 SS:: supra note 96 and accompanying text.
234. o supra note 43 and accompanying text.
235. o supra note 99 and accompanying text.
235' 2 supra notes 150-62 and accompanying text.
* 9ee supra notes 102-09 and accompanying text.
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malingefing-"m The fate c?f statjstically high-risk activities would be
gncertain: the suggested incentives may be too generous, or not
cenerous enough, thus creating shortage.s or excesses.in these areas.zf'
On the other hand, the effect on medlca'l malpractice may be anti-
JJimactic, and medical life may go on just as before, as in New
Zealand.*”? : :

The greatest uncertainty must remain the overall cost and usage
of the scheme, since so much would depend on shifting community
auitudes and administrative efficiency, both uncertain commodities.>*

V. SUMMARY

Significant increases in litigation frequency and award amounts,'
coupled with cost containment pressures on medical providers,*? have
directed attention to the wider problem of minimizing the economic
impact of medical injuries on the patient.?*® The failure of the tort
svstem to adequately compensate medical injuries?* and its undefined
role in deterring substandard care?** are becoming more apparent and
less tolerable.

The use of high technology in medicine, as well as incidents of
substandard care, have created a statistical incidence of medical
injuries that are a societal burden.>* One method of distributing that
burden is a patient compensation scheme based on a worker’s com-
pensation scheme, and focusing mainly on compensation of injury
rather than its deterrence. Because of this, it would need to be linked

237. Third party benefit schemes are infamous for fraud and abuse, of which malingering
is one form. The problems are seemingly inherent in the system and merit more discussion

than space allows here. See supra notes 201, 202.

238. See supra text accompanying notes 141-45.
239. Organized medicine made only a perfunctory submission to the 1974 Select Committee

which preceded the introduction of the New Zealand scheme. and has made no formal
suggestions since then. However, this apparent lack of interest in a scheme which turned
malpractice litigation into an administrative process is accounted for by the virtual absence of
malpractice litigation in that country. G. PALMER, supra note 35, at 258. Interest in such

changes would be significantly higher in the U.S.
240. See supra note 43 (estimating costs).
241. See supra notes 3-4 and accompanying text.
242. See supra note 198.
243. See supra note 15.
244. See supra notes 19-26 and accompanying text.
24S5. See supra notes 27-32 and accompanying text.
246. See supra note 147 and accompanying text.
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\‘vith more effective quality control through the licensing system

The patient compensation scheme discussed here would o
reduced transactional costs, greater net awards to patients, apq o

{ler
o o Wo“u
compensate a greater number of injured patients than the eyt
system.>® However, the vexing questions of how broad such 5 sc
should be, the design of simple entry criteria, and the f

heme
uncertainties are significant weaknesses in its design.2+ n

Constitutional®® and political challenges?*! would threaten
viability of a patient compensation scheme, but even if it Survived
them, its future would be uncertain. Foreseeable and unforeseeabe
difficulties would hover, never far away, threatening its functigp of
basic compensation and medical care for the injured patient.

VI. CoNCLUSION

Major uncertainties and their corresponding risk of failure sur-
round the implementation of a patient compensation scheme. Rather
than radical change, a more effective and certainly safer method of
dealing with the inefficiencies and inequities of the present medical
negligence system is a policy of incremental change, implementing
modifications in the existing tort system that have been demonstrated
to reduce system costs, and adding others which have a high likeli-
hood of effectiveness.*? The former measures are restrictions on
plaintiff recovery,?? deducting collateral recovery from damage
awards,?** and limitations on attorney’s fees.?** The latter include

247. See supra notes 150-62 and accompanying text.

248. See supra Part 11I, DESCRIPTION OF THE ELEMENTS.

249. See supra Part IV, PROBLEMS ASSOCIATED WITH PATIENT COMPENSATION SCHEMES.

250. See supra notes 203-22 and accompanying text.

251. See supra notes 223-31 and accompanying text.

252. A careful statistical appraisal of the effectiveness of specific provisions commonly
found in tort reform legislation found ‘‘mixed effects of the tort reforms enacted in response
to the 1975 crisis.”’ Danzon, The Frequency and Severity of Medical Malpractice Claims: New
Evidence, 49 Law & ConTEMP. ProBs. 57, 58 (1986). While limitations on recovery and
mandatory offset of collateral benefits appeared to have slowed claim growth by 1978, none
of the other changes, such as pre-trial screening panels, showed any impact. /d. However,
long-term measures affecting the ‘‘long tail’’ of claims, such as a shorter statute of limitations,
would not be expected to show such early effects. /d. The principle of emphasizing empirically
effective measures, however, is apparent. /d.

253. See supra notes 68-90 and accompanying text.

254. See supra notes 121-25 and accompanying text.

255. See supra notes 91-98 and accompanying text.
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normal costs.281

VII. CONCLUSION

The goal of this Article has been to sort out descriptively
what the Court does in applying the Constitution to penalties
that are not labeled “criminal,” and to provide some sort of ana-
lytic framework that might make decisions in this area more pre-
dictable, consistent, and articulate. The Article does not purport
to provide definitive answers about the constitutional outcomes
that should obtain in particular cases, but instead offers an over-
view and a framework of analysis. Nor is it meant to suggest
that the overview provided here is necessarily the only one which
the Court could responsibly use. One might perhaps retain the
description of penalties and forfeitures as “quasi-criminal” and
still explain in functional terms why certain provisions of the
Constitution, such as the self-incrimination clause, are “broader”
than other provisions, such as the sixth amendment. One might
also, for example, formulate a view of “punishment” that avoids
reference to purpose altogether and instead employs a balancing
test.

If space permitted, certain issues raised by this Article would
clearly warrant more extended consideration. The question
whether reference to “purpose” in the first amendment cases con-
tributes more to analysis there than does the balancing language
currently employed is an intriguing issue whose full exploration
is beyond the scope of this Article. At a less general level, the
questions raised in the last section of this Article about the pro-
cedural attributes of civil penalty proceedings are only adum-
brated. They in particular deserve more extended analysis.

Nonetheless, it is hoped that this effort will at least serve
to stimulate more detailed examination of these and other issues
upon which the Article touches. If the use of civil penalties pro-
liferates, as it seems likely to, the need to explain and justify
their constitutional treatment will become increasingly critical.
This Article may at least serve to facilitate that task.

381. See Boddie v. Connecticut, 401 U.S. 371 (1971) (emphasizing the
fundamental nature of the interest at stake (marriage) and the judicial
monopoly over the grant of divorce). But see United States v. Kras,
409 U.S. 434 (1973) (no waiver of fees in federal voluntary bankruptcy
cases). Also reaching the conclusion that the bond requirement in for-
feiture cases is unconstitutional is Note, Forfeiture Proceedings—In Need
of Due Process, 3 ForoEAM Urs. L.J. 347, 355-57 (1975), which further
points out that certain federal statutes may be defective in failing to pro-
vide for notice of seizure to owners of property worth less than $2500.
Id. at 353-55.

501

An Alternative to Abandoning Tort Liability:
Elective No-Fault Insurance for Many Kinds
of Injuriest

Jeffrey O’Connell*

The inadequacies of tort liability as it applies to personal
injury have become commonplace knowledge in recent years.
David Sandford’s incisive summary of the present system’s un-
wieldy mixture of insurance, law, technology, and emotion—
largely leading to frustration—is as follows:

Newspapers in March [1975] reported the sad story of Gail
Kalmowitz, a nearly blind college student, who had undertaken
to sue for negligence two doctors and the hospital where she had
been born prematurely. She asserted that the defendants’ fail-
ure to provide her adequate care following her birth in 1953 had
caused her loss of sight. While the jury in her case was deciding
its verdict, she became anxious about the outcome and accepted
a $165,000 settlement offered her by the defendants’ insurance
company. A few minutes later the jury returned and she
learned that had she not settled she would have won $900,000.
Was she a fool?

The insurance company evidently expected a big verdict in
her favor, but Miss Kalmowitz was merely playing the odds.

[After all] the majority of plaintiffs in malpractice .
suits end up with nothing. Moreover, even if Miss Kalmowitz
had waited for the jury, the defendants could have appealed and
might, after years and expense to her, have won a reversal.
Miss Kalmowitz chose a sure thing and that may not have been
a mistake.[1]

study by the author ﬁnanced. by the
1 Foundation; Consumers Union; the
Study and Training (FIRST) of the
d the Center for Ad-

+ This Article is part of a
John Simon Guggenheim IQ.l[emoriil
Foundation for Insurance Research, dy
League Insurance Group, Sou@hﬁ_eld, Michigan; an
vanced Study, University of Ilhnms: 2.

+ Professor of Law, University of Illinois. ) y

1. For an excellent description of the frustrations to doctors 'If}(x)m
a case like Kalmowitz, see N.Y. Times, Apr. 27, _1975, at 1, cols. 2-'3. ey
are summarized in the following letter to the edxtqrs of Newsweek:

The case of] . . . Gail Kalmowitz . . . is a classic example

of the malpractice malaise threatening the health professions.

Two physicians, practicing medicine according to the then fcur{’

rent standards of care, preserve the life of a premature infan

becomes blind as a consequence of the high oxygexz
:)lr‘xc::elr?tt:;tion that made her very survival possible. Twent}{-
two years later, the cf;hysicians are dheiid retroactively accoun

ifferent and changing standard. |
able%)hzg ]ite\;as discovered that the eyes of some infants were

more sensitive than others to high oxygen concentrations, there
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Ideally, an inept or careless physician should be made to pay
the costs of the damage he does; likewise the manufacturer of
a faulty or dangerous consumer product. Guilt should be fixed
and punished and the fellow who makes the shabby power tool
that ends up putting out someone’s eyes should have to pay for
the doctors, for the loss of a career, and for the lifetime support
of the blinded consumer. ‘“Ideally” is the key word, of course,
because retribution is an inexact science. Some products are in-
herently hazardous—a chain saw for example—and if the user
saws off his arm is it because the machine was faulty and the
user was not warned of the peril, or is it because the victim op-
erated the saw carelessly and in flagrant disregard of its operat-
ing features and instructions?

Nor is this common ambiguity the only problem. Whatever
the circumstances of an accident, the lawyers for the contending
parties, in our adversary system of laws, will arrive in court pre-
pared to present, as theatrically as a judge will tolerate, the
“best” case for their clients. Extraneous matters are introduced
into proceedings to s\way jury verdicts. Indeed, lawyers try dur-
ing the empaneling of juries to select persons who, by dint of
certain stereotypes, are likely to be more—or less—inclined to
find in favor of one party or the other. A plaintiff's lawyer
might prefer jurors who are young, or Jewish, or black, or who
work in blue-collar jobs, and who are presumed to be generous
in their impulses toward the injured. The lawyer representing
the doctor accused of malpractice is likely to want on the jury
retired persons living on fixed incomes and “tight with a buck,”
middle-management types, or a highly diverse group liable to
squabble and unlikely to grant a large award.

Once a trial is underway the plaintiff and the defendant,
each in his own ways, will try to win the sympathies of jurors
with irrelevancies. The blind plaintiff might be encouraged to
come to court with his seeing-eye dog and to dab at his eyes
with a handkerchief. The corporation’s lawyer might dress
shabbily and play the rube and sit in court next to a “goat”—
[an] ... official of the sued company who, it is heavily implied,
will personally suffer an adverse verdict [whereas in fact an in-
surer will almost always pay any verdict].l 210n the defense side

Letter from Joseph Leaser, M.D., Hershey, Pa.,
1975, at 4, 6, quoted in Epstein, Medical Malpractice: The Case for Con-
tract, 1976 A.B.F. Res. J. 87, 114-15 n.54.
2. Cf. James & Law, Compensation for Auto Accident Victims:
A Story of Too Little and Too Late, 26 CONN. B.J. 70, 78-79 (1952).

was a concerted effort to lower oxygen concentrations in incuba-
tors to what were then considered less toxic levels. Predictably,
there was a drop in the incidence of retrolental fibroplasia.
Ironically, however, recent evidence in the United States, Eng-
land and elsewhere now indicates that lowering oxygen concen-
tration to prevent the rare occurrence of blindness has been ac-
complished at the cost of an increase in mental retardation of
oxygen-deprived premature infants. It could be argued that
Miss Kalmowitz might have grown up retarded instead of blind
—had she in fact survived at all without the extra oxygen. This
is a hard dilemma, but one we must face daily in our imperfect
world. We can’t have it both ways, and the burdens of choice
are not eased by having to second-guess what interpretations
will be placed on our actions by an emotion-charged jury twenty
years after the fact.

in NEwsSwEEr, May 12,

.
S
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there will be expensive technical experts offering abstruse testi-
mony that the product at issue was not unreasonably dangerous,
that it was not the product but something else that caused the
injury, that the product was not defective when sold, that the
injured person had been negligent in the maintenance or use of
the product, that the manufacturer had amply warned of the
hazards involved, and so forth.

The injured plaintiff in these cases is allowed to sue not only
to recover the actual expenses incurred as a result of his acci-
dent—medical bills, lost wages, etc.—but for intangible pain and
suffering. Thus a judgment can run into the hundreds of
thousands of dollars or more, and the lawyer for the plaintiff,
working on a contingency-fee basis, will collect a percentage,
usually a third, of the money won in court. Doctors, particu-
larly, are quick to argue that one of the reasons there are so
many malpractice suits is that aggrieved patients are egged on
by attorneys hoping to get rich. A third of a million dollars
is quite a . . . fee. Product liability suits and malpractice cases
do seem to reward lawyers generously . . . .

Whatever the virtues of the fault system and of law suits,
it remains true, according to . .. the National Product Safety
Commission, that “most injuries to consumers go uncompen-
sated” . .. Trials are expensive, and it's not worth a lawyer’s
while to sue for damages of less than $5,000 or $10,000. Perhaps
two-thirds of those injured never pursue a claim beyond writing
an unacknowledged letter to the firm whose product was in-
volved in an accident.

The problem is immense. The Product Safety Commission
estimates that 20-million people in the United States are injured
each year “as a result of accidents connected with consumer
products.” These are, quite frequently, architectural glass, color
television sets, fireworks, floor furnaces, glass bottles, bicycles,
hot water vaporizers, household chemicals, infant furniture, lad-
ders, power tools, lawnmowers, toys, gas heaters. There are
perhaps 500,000 product liability cases in the courts each year.

Medical malpractice suits are even more of a problem, given
the near impossibility of proving negligence and the reticence
of doctors to testify against one another. Malpractice is a night-
mare to doctors as well as to patient litigants: a doctor may
resort to expensive and needless procedures (for instance, X-
rays) only to establish later in court, if need be, that he had
done everything he could to diagnose and treat illness. Insur-
ance companies want to get out of the malpractice business; they
say it isn’t profitable. Doctors are carping about malpractice in-
surance rates, now commonly as high as $12,000 or more a year
for a physician. . . .8

Some idea of the waste the tort liability insurance system
generates is gained by examining just how much of the premium
dollar ever reaches accident victims. While defenders of tort

3. Sanford, Book Review, N.Y. Times, Aug. 10, 1975, § 7, at 4, cols.
1-4 (summarizing the first three chapters of J. O’CoNNELL, ENDING IN-
SULT TO INJURY: NO-FAULT INSURANCE FOR PRODUCTS AND SERVICES

(1975)).
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liability seem always to be offended by appraisals of the system
from this vantage,* surely the thrust of even the common law
has been to recognize increasingly the rights of accident victims
to share in tort liability insurance proceeds.®

Professor Robert Keeton of the Harvard Law School has
compiled the following table:

Where the Automobile Bodily Injury Liability Insurance
Premium Dollar Goes®

General Overheard(7) 33 cents
Claims Adminijstration Cost

Defense Sidel8] 13 cents

Claimants’ Sidel] 10 cents

4. See, e.g.,, Kalven, A Schema of Alternatives to the Present t
Accident Tort System, 1 Conn. L. Rev. 33, 34-35 (1968). i
> (12.7 i )Se;, 896 R. Ksm& INSURANCE LAwW—Basi~ TEXT 223-28. 522-

; J. O'CONNELL, INJURY INDUSTRY AND THE - -
FauLt INSURANCE 22 (1971). ’ HEREDY o O

6. From P. KEETON & R. KEETON, TorTs: CASES AND MATERI
514 (1971) (footnotes renumbered). s

The principal sources of data relied upon in maki i
computation are the following: the Amer?:an Insuranxég f‘\hslf
sociation [AIA}{Cost Study [AIA, SpeciaL. COMM. TO STUDY AND
EvAaLuaTE THE KEETON-O’CONNELL BASIC PROTECTION PLAN AND
AUTOMOBILE ACCIDENT REPARATIONS, REPORT 13-16 (1968)] . . .
the Michigan Study of Conard and his colleagues [A. éomm)'

J. MorcaN, R. PraTr, C. VoLtz, & R. BOMBAUGH, AUTOMORILE
AcCCIDENT COSTS AND PAYMENTS—STUDIES IN THE EcoNoMics oF
INJURY_REPARATION (1964)]. . . ; Harwayne, Automobile Basic
Protection Costs Evaluated (1968); and Harwayne, Insurance
Costs of Basic Protection Plan in Michigan, 1967 U. IIl. L. Forum
479 (1967), a}lso published in Crisis in Car Insurance 119 [(R.
Keeton, J. O’Connell, & J. McCord eds. 1968)]. Harwayne is a
Fellow‘of the Casualty_ Actuarial Society and an independent
consulting actuary. His studies were conducted under the
sponsorship of the Automobile Claims Study at Harvard Law
School, in which the Basic Protection Plan was developed.

The calculations presented here were published in a 1969
pamphlet, under the same title as this chapter. [Compensation
Eﬁ‘fmﬁg% Sea{ﬁh fofrt a Vtiacl!)le a&ltemative to Negligence
) e ere thereafter cited and independently confirmed
in N.Y. Ins. Dep't R -

AP P eport 34-37 (1970).

7. General overhead, as used here, refers to all overhead
than claims administration costs. It includes agentg’ efzesoglrfé
other marketing costs (variously referred to in the insurance in-
dustry as prodl{ctzon or acquisition costs), home office expenses,
Ez:égs.ma{lﬁiispcrg;;t{ b }{anivayne's study sustains the estimate:

, that actu.
T o (e al general overhead comes to 33 cents
Id. at 514 n.18.

8. Harwayne observes that in recent years national st -
pany averages for def_ense claim costs have varied fr%r?lc}i;gntlo
13.3 per cent and national mutual company averages from 16.2
;ovle%s.co'xl;?:r ‘;:El:tz;rt xgg'esent?d hﬁre uses a figure of 13 cents as

ive figu i
3 til%nal poons gure for the industry as a whole on a na-
. n.19.

9. Earlier field studies . . -—particularly studies by Professor
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Total Claims Administration
Cost 23 cents

Total Overheard 56 cents

Net Amount Paid to Victims

Above Losses (in theory for

Pain and Suffering) (10} 21.5 cents
Paid to Compensate for Losses

Also Compensated from Other

Sources (including income

tax saving) (11] 8 cents

Conard and his colleagues at the University of Michigan—show
these costs to be about 10 cents of the premium dollar. This
figure is used in the chart. It is, of course, an average for all
claimants—representing a mean between lower claims costs for
those without attorneys and higher claims costs for those with
attorneys, who also generally receive higher total payments.
These claims costs on the claimants’ side are paid out of
the gross sum the nsurance companies pay to settle claims,
whether paid before or after a trial. Under the AIA figures that
gx4nountt is 55 cents; under the adjusted figures used in this chart,
cents.

Id. at 514-15 n.20.

10. The AIA study found that the total amount paid in settle-
ment of a bodily injury claim under the tort.lxablhty system
is on the average 2.4 times the amount of economic loss.

When we divide 2.4 into 54 cents of gross payment for
claims, we find that 22.5 cents go to compensation for economic
losses of those victims to whom payments are made. Deducting
this 22.5 cents and the 10 cents for claimants’ attorneys from
the total of 54 cents, we find that 21.5 cents go to compensation
above both economic loss and attorneys’ fees. .

In theory this is compensation for pain and suffering, though
it is not all that is paid on this theory. That is, at least part
of the amount that goes to pay claimants’ attorneys’ fees (the
10-cent figure) can also be said to have been awarded on the
theory of damages for pain and suffermi, since claimants are
not entitled to recover compensation for their attorneys’ fees as

such.
Id. at 515 n.21.

11. The AIA report shows that other available sources of com-
pensation such as Blue Cross, Blue Shield, accident and health
coverage, and the like amount to at least 11 per cent of the total
tort recoveries. That is, this is the amount they found in du_ph-
cated payments. This would amount to 6 cents of the premium
dollar (11 per cent of 54 cents). :

The Harwayne study calls attention to the fact that the AIA
study obtained from claimants themselves the data reported as
compensation from other sources than automobile liability insur-
ance. It seems likely indeed that data collected in this way
would not reflect the full extent of other payments. Moreover,
such data do not reflect the overlapping of compensation that
results from the fact that a claimant is qxcused from paying in-
come tax on the compensation he receives for the amount of
wages lost, on which he would have had to pay a tax if he had

received that amount as wages. . .
A figure of 8 cents seems a very conservative estimate of

overlapping compensation (including the income tax saving),
and this figure is used in the chart. L

For 1969, and even more so as to later years, this figure
of 8 cents is a conservatively low estimate of overlapping com-
pensation for another reason beyond those so far stated—pay-
ments of compensation from sources other than liability insur-
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Paid to Compensate for Losses

Not Compensated from Other
Sources(12] 14.5 cents

Net Paid to Victims Altogether 44 cents
100 cents

Genuine dollar losses are what most people want to insure
against. Apart from tort liability insurance, there is no market
for pain and suffering coverage in insurance that people buy on
themselves. As Professor Alfred Conard of the University of
Michigan Law School has put it:

Did you ever hear of anyone voluntarily buying insurance

against pain and suffering? Everybody I know would rather

keep his premium money and bear his suffering without balm.

If no one in his right mind would voluntarily buy insurance

against pain and suffering, it is silly to require everyone to buy

it compulsorily.13 ;

Yet only 14.5 cents of the automobile tort liability insurance dol-
lar goes to meet that essential insurance need of payment for
dollar losses not otherwise compensated.!*

Similar inadequacy is found in compensating injury in at
least two other situations—personal injury from medical mal-
practice and from defective products.

Extrapolating (conservatively) the auto liability and other
figures?® to medical malpractice, we get the following figures:

Hypothesis of Where the Medical Malpractice
Liability Insurance Premium Dollar Goes

General Overhead18 30 cents

ance have been rising rapidly, and the trend is expected to con-

tinue.
Id. n.22.

12. This figure—showing the amount paid in compensation for

losses not compensated from other sources—is derived simply

by subtraction. After accounting for other purposes to which

all the rest of the premium dollar is committed, we find that

only 14% cents go to compensating for losses not otherwise

compensated.
Id. n.23.

13. Conard, Insurance Rates and Regulation, 15 U. MicH. L. QUAD.
Notes, Fall 1970, at 14. But see J. O’ConNNELL, supra note 5, at 104-
05; J. O'ConNNELL & R. SIMON, PAYMENT FOR PAIN AND SUFFERING 29-34
(1972), also printed in O'Connell & Simon, Payment for Pain & Suffer-
ing: Who Wants What, When & Why?, 1972 U. IrL. L.F. 1, 29-34.

14. J. O'CoNNELL, supra note 5, at 36; note 12 suprea and accom-
panying text.

15. See note 16 infra.

16. This figure is based on those provided by insurers to Insurance
Services Offices (ISO). ISO is a statistical and rating body organized
by property and casualty insurers. The insurance industry figures were
submitted to the Subcommittee on Health of the Senate Committee on
Labor and Public Welfare, chaired by Senator Edward M. Kennedy, in
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Claims Administration Cost17

Defense Side 24 cents
Claimants Side 18 cents
Total Claims Administration
Cost 42 cents

response to written interrogatories from the Subcommittee. Washington
Insurance Newsletter, Dec. 8, 1975, at 7 [hereinafter cited as Newsletter].
According to another estimate for medical malpractice insurance, “Ap-
proximately 25 percent of a physician’s malpractice insurance premium

. is consumed by the . . . insurer [exclusive of legal fees].” Note,
Comparative Approaches to Liability for Medical Maloccurrences, 84
Yare L.J. 1141, 1155 (1975) (citing Remarks of G. Parrella, Medical Mal-
practice Insurance, Connecticut Medical Society House of Delegates, Nov.
20, 1974; on file with the Yale Law Joummal). But that same estimate
is much higher for legal fees: “An additional estimated 50 percent of
the premium is consumed by lawyers in the form of fees for services
in medical litigation.” Id. For a similar estimate of “more than 50 cents”
of the insurance dollar going to lawyers, “less than 25 cents” to patients,
and the remainder to insurers’ expenses, see PHysICIANS Crists CoMmMIT-
TEE [or DETROIT], COURT DOCKET SURVEY 2 (1975).

17. The figure of 24 cents for costs of administering defense claims
is the response of the insurance industry to one of the Kennedy Subcom-
mittee questions. Newsletter, supra note 16, at 7.

Medical malpractice cases (like product liability cases) are much
more difficult to prepare and try for both plaintiff and defense lawyers,
so that it is safe to assume more is spent on legal fees by both sides
for medical malpractice claims than for automobile liability claims.
J. O'ConNNELL, ENDING INSULT TO INJURY: NoO-FAULT INSURANCE FOR
PropucTs AND SERvVICEs 29-30, 41 (1975) [hereinafter cited as J. O’Con-
NELL]. Also given their complexity, it is much more likely that a claim-
ant in a medical malpractice or product liability case will retain a law-
yer. Admittedly, estimates vary widely:

One insurance company told the subcommittee [of the Sen-
ate Committee on Government Operations] that of the total
[loss] costs from its malpractice gusiness, only 30 percent of
these funds actually go the patient; 15 percent goes to the plain-
tiff’s attorney; and 55 percent is taken by defense attorney fees
and defense investigation costs.

Another said that 38 percent of each claims loss goes to the
patient; 35 percent goes to the plaintiff's attorney; and 27 per-
cent is taken by defense attorney fees and defense investigation
costs.

It is readily apparent, then, that the amount of claims and
judgments paid represent only a portion of the costs generated
by malpractice actions. Furthermore, the lion’s share of the ex-

pense goes to the legal community.
SUuBCOMM. ON EXECUTIVE REORCANIZATION OF THE SENATE CoMM. ON Gov-

ERNMENT OPERATIONS, 91sT CONG., 1ST SESS., MEDICAL. MALPRACTICE: THE
PATIENT VERSUS THE PHEYSICIAN 10 (Comm. Print 1970).

Without certainty about whether plaintiff’s or defendant’s coun-
sel ends up with a different ratio of the total money going to counsel
fees in medical malpractice liability insurance as opposed to automobile
liability insurance, I have assumed the same ratio (13:23 = 24:42;
10:23 = 18:42). See text accompanying notes 8-9 supra. Actually, given
the greater resistance to medical malpractice claims compared to auto
liability claims, see J. O’CoNNELL, supra at 29-30, it might be safe
to assume defense lawyers receive even more of the premium dollar
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Total Overhead18 72 cents
Net Amount Paid to Victims

Above Losses (in theory for
Pain and Suffering) 1 8.8 cents

vis-a-vis plaintiff’s lawyers. Note that the total figure of 42 cents
roughly corresponds with the estimate in a generally astute appraisal
of medical malpractice insurance by journalists Stephen Cain and Clark
Hallas: “For every dollar collected by a patient who successfully sues
a doctor or hospital for medical malpractice, the attorneys representing
both sides of the suit collect an estimated $2.” Cain & Hallas, Possibility
of Fraud Is Probed in Medical Malpractice Suits, Detroit News, Oct. 10,
1974, at 1, cols. 2-4 (which, for the purposes of this Article, involved
a comparison of the figures for claims administration cost for both the
defense side and the claimants’ side and for the net paid to victims alto-

gether).
Representatives of the insurance industry, in response to a Subcom-
mittee question, stated: “A ... breakdown between plaintiffs attorney

fees and benefits to the claimant is not available from insurance statisti-
cal data. However, if the commomnly quoted estimate of one-third of the
settlement as the fee for the plaintiff’s attorney is assumed, then $.153
[of the premium dollar] would go to the attorney and $.305 to the
claimant.” Newsletter, supra note 16, at 7.

18. According to other estimates, this figure understates total over-
head (including claimants’ administration costs) and, as a corollary,
overstates the net amount paid to claimants. For example, in a preview of
a study by the Institute of Interdisciplinary Studies in Minneapolis, Min-
nesota, under a research grant from the National Institute of Health, it
has been indicated that “only sixteen to twenty-seven cents [of the pres-
ent medical malpractice premium dollar] reaches the patient whereas of
the automobile liability insurance dollar, forty-four cents reaches the vic-
tim and in Workmen’'s Compensation sixty-four to ninety-three cents
reaches the injured workman.” Morris, Medical Report: Malpractice Cri-
sis—A View of Malpractice in the 1970’s, 1971 INs. Couns. J. 521, 523.
Subsequently, Rick Carlson of the Institute opined that only “between
sixteen and seventeen cents of the premium dollar ends up as benefits to
victims of medical injuries.” MEDPICAL MALPRACTICE: A DISCUSSION OF AL-
TERNATIVE COMPENSATION AND QUALITY CONTROL SYSTEMS § (D. McDon-
ald ed. 1971) (Center for the Study of Democratic Institutions Occasional
Paper). According to still another study, 16 to 25 per cent of the premium
dollar is eventually paid to patients. CAL. AssEMBLY SerLecT COMM. ON
MEDICAL MALPRACTICE, PRELIMINARY REPORT 5-6 (1974), cited in Note,
supra note 16, at 1155 n.75. Apparently relying on PHYSICIANS CRISIS
CommiItTTEE [OF DETROIT], supra note 16, consumer columnist Sylvia Por-
ter has reported that in Michigan 23 cents goes to the patient, with 55
cents being spent on lawyers and litigation expenses and the remaining
22 cents on insurance overhead. Sylvia Porter's column, December 8,
1975. According to Ms. Porter, the situation is “even worse in some other
states.” Id. On the other hand, the insurance industry estimate, in reply
to a Subcommittee question, was 31 cents as net payment to victims and
69 cents to total overhead. Newsletter, supra note 16, at 7.

19. The ratio, under tort liability, of pain and suffering payment
(including plaintiffs’ attorneys’ fees) to out-of-pocket losses (including
those compensated from other sources) is about 1.4:1. See P. KEETON
& R. KErTON, supra note 6, at 515 n.21 (reporting that “the total
amount paid in settlement of a bodily injury claim under the tort liabil-
ity system [for auto accidents] is on the average 2.4 times the amount
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Paid to Compensate for Losses

Also Compensated from Other

Sources (including income

tax saving)20 6.7 cents
Paid to Compensate for Losses

Not Compensated from Other

Sources?1 12.5 cents
Net Paid to Victims Altogether22 28 cents
100 cents

Here, then, for all the agony caused by the medical malprac-
tice tort system, we find that it returns at the most only 28 cents
of the premium dollar to injured patients, and, of that, only 12.5
cents reimburses the patient for dollar losses not otherwise com-
pensated.

In this regard, Phillip Corboy, 2 prominent personal injury
lawyer, has recently referred to the testimony of a nurse in a case
involving severe burns caused one Jake Crouch when a trans-
former on which he was working exploded and spewed burning

of eqonomic loss,” which is another way of saying that the ratio is 1.4:1.)
It might be argued that—given stouter resistance to claims and especially
fewer nuisance claims under medical malpractice insurance, see J.
O'_CPNNELL, supra note 17, at 29, 38-41—less is paid for pain and suffering
arising from medical malpractice liability than from auto bodily injury
habxl‘lty. But for indication that most medical malpractice claims are for
relatively minor injuries and for small amounts ($2000 or less in one-
hal{ of all paid claims), thus justifying an inference that insurance com-
panies prefer a nominal settlement rather than the expense of defending
its insureds, see King, A Commentary on the Report of the Malpractice
Com_mtsswn, ?9 Recorp orF N.Y.C.B.A. 294, 295 (1974) (based on, but not
specifically citing, Rudov, Myers, & Mirabella, Medical Malpractice In-
surance Claims Files Closed in 1970, in APPENDIX, REPORT OF SECRETARY'S
CoMMISSION ON MEDICAL MALPRACTICE 1 (U.S. Dep’t of Health, Education,
and Welfare Pub. No. (OS) 73-89, 1973). According to one estimate,
over }}alf of medical malpractice cost is related to awards for “pain and
suffermg:” Add;gss by Steven Resnick, conference entitled “The Medical
Malpractice Crisis: Managing the Costs,” University of Maryland School
o_f I:.aw, Nov. 21, 1975 [hereinafter cited as Conference]. Also it is the low
limits c_>f automobile liability insurance (often only $20,000) that often
cause little to be paid for pain and suffering in severe cases. Medical
malpractice limits would often be $300,000 higher. Thus I have used
Professor Keeton's ratio to arrive at the figure of 8.8 cents (28 4 18 = 46
+ 24 =192 4 18 = 37.2; 46 — 37.2 = 88). See note 10 supra.

20. I have calculated this figure on the basis of the Keeton formula
explained in note 11 supra: [(11 percent of 46 cents) — § cents] 4
[(¥% X 5 cents) = 1.7 cents to account for income tax savings] = 6.7
cents. The result, as in the Keeton calculation, is no doubt a very con-
servative estimate.

21. “After accounting for other purposes to which all the rest of
the premium dollar is committed, we find that only [12.5] cents go to
compensating for losses not otherwise compensated.” Note 12 supra.

22. See note 18 supra.
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‘boy’s purpose apparently is to illustrate the real-

. to justify the law’s attention to compensating

... 1he nurse describes in detail the extensive (and, one

gathers, hugely expensive) treatment of the patient, including

the careful professional application of Sulfamylon cream plus ex-

tensive and professionally supervised administration of whirlpool
treatments. She then testifies:

[Jake] very soon after he was admitted [to the hospital] became

aware of the fact that the treatment would be a long one. . . .

He would look to the future and getting out of the hospital and

the possibility of getting back to work. ... [H]e liked to be out

in his job and he felt this wasn't going to be possible and this

was a factor in his depression, that his life style would have

to change. He often discussed with me what would happen to

his family. He worried about how they were making out . . .

as far as financial arrangements .. . and I would say a great

deal of time he was severely depressed . . . .28

= . . |

The patient in this case was awarded $650,000 after, as Cor-
boy indicates, a lengthy trial (he does not tell us the length of
time between injury and trial). But Jake Crouch was one of
the lucky ones in being paid at all from the tort liability system.
As the nurse’s testimony poignantly indicates, what he needed
was treatment—both physical and psychiatric (for his depres-
sion)—and assurances that his family would be cared for. In
short—as with most of us if seriously injured—he was primarily
concerned with payment for his out-of-pocket losses, not for his

pain and suffering.

Discussion of a products liability case raises the point that
the figures for products liability insurance have not been devel-
oped with even the precision of those available for medical mal-
practice insurance, not to speak of the relatively exhaustive fig-
ures available for automobile liability insurance. But products
liability cases share characteristics with medical malpractice
cases. In both, liability turns on very complicated fact situations
with concomitantly extraordinary expense and delay, and the de-
fendants take offense to attacks on their professional or entrepre-
neurial pride and therefore are inclined to resist settlement more
strongly than, say, the insured motorist-defendant.?¢

23. Couch v. Central Maloney Transformer Corp., No. 75871 (King
County, Washington Superior Court, Apr. 24, 1974) (transcript on file
at the law offices of Philip H. Corby and Associates, 33 N. Dearborn
St., Chicago, Ill. 60602), noted in Corboy, The Expanding Universe of
Jeffrey O’Connell: Backing into a “Brave New World” 1976 U. ILL. L.F.
100 n.63.

24. J. O’ConNELL, supra note 17, at 17-18, 29.

1976] ELECTIVE NO-FAULT 511

Extrapolating (once again, conservatively) from both the
auto liability and medical malpractice figures, we get the follow-
ing figures:

Hypothesis of Where the Bodily Injury Product Liability
Insurance Premium Dollar Goes

General Overheard2’ 30 cents
Claims Administration Cost26
Defense Side 18.5 cents
Claimants’ Side 14 cents
Total Claims Administration
Cost 32.5 cents
Total Overheard?27 62.5 cents

Net Amount Paid to Victims
Above Losses (in theory for
Pain and Suffering) 28 16 cents

Paid to Compensate for Losses
Also Compensated from Other
Sources (including income
tax saving)?® 7.5 cents

Paid to Compensate for Losses
Not Comg)ensated from Other
Sources?

Net Paid to Victims Altogether3? 37.5 cents

14 cents

25. I have used the medical malpractice figure on the ground that
such coverage, in its complexity and marketing, more closely resembles
that for malpractice liability than for auto liability.

26. I have assumed that the amounts spent for both defendants’ and
claimants’ legal expenses for products liability lie halfway between the
amounts spent on auto liability and medical malpractice claims. There-
fore, for the defense side 24 cents (medical malpractice) minus 13 cents
(auto liability) = 11; 11 + 2 = 5.5; 24 - 5.5 = 18.5. On the claimants’
side, 18 cents minus 10 cents — 8 cents; 8 ~- 2 = 4; 18 - 4 = 14.

27. Cf. note 18 supra.

28. As with medical malpractice, see note 19 supra, I have used
the Keeton formula to determine the amount spent to compensate for
pain and suffering: (375 + 14 = 51.5 + 24 = 215 + 14 = 35.5;
51.5 — 35.5 = 16). See note 10 supra.

29. Here also I have used the Keeton formula explained in note 11
supra: [(11 percent of 51.5 cents) = 5.7 cents] + [(%% x 5.67 cents) =
1.89 cents to account for income tax savings] = approximately 7.5 cents.
As with the earlier calculation, this is probably a very conservative esti-
mate. In fact, since so many product liability cases are also covered by
workers’ compensation (with its unlimited medical benefits and sub-
stantial wage loss payments), the figure is probably even more con-
servative for products liability than for medical malpractice or auto
liability.

30. “After accounting for other purposes to which all the rest of
the premium dollar is committed, we find that only [14] cents go to
compensating for losses not otherwise compensated.” Notes 12 and 21
supra.

31. Cf. note 18 supra.
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Here, too, for all the expense and agony caused by the tort
system we find it returns only 37.5 cents of the premium dollar
to injured victims and, of that, only 14 cents reimburses victims
of malfunctioning products for dollar losses not otherwise com-

pensated.

I. HOW VALUABLE IS COMMON-LAW TORT LIABILITY?

Perhaps the most distressing aspect of the common law’s sys-
tem of personal injury insurance is that it compounds the prob-
lem by, in effect, requiring everyone to buy such largely worth-
less but horrendously expensive insurance.

Suppose, instead, that one were given the choice when one

buys a power tool or undergoes an operation:

“Do you wish to buy tort ljability insurance?”

“What's that?”
Any decent truth-in-insurance bill would then require the buyer
to be told:

Your chances of being paid any benefits under the insurance
are extremely small. Most people who are injured (by this pro-
cedure/by this product) are not paid from this insurance. In
point of fact about (75/65)32 percent of the premium is used up
by insurance overhead and legal expenses on both sides. And
even if you are one of the rare ones who ever collects under
this insurance, you would only be paid after about two years
or more has elapsed after you had put in your claim. Also there
is a strong chance that before you are paid you would have to
appear in court (at least in a lawyer’s office for pretrial proceed-
ings under oath) not only to tell your story but to be sharply
cross-examined by the insurance company’s lawyer who, frank-
ly, will often be out to cast doubt on your credibility and relia-
bility. That can be a very humiliating experience. In addition
even if you go to trial and win, it is very likely that there will
be an appeal—or several appeals—which can take from an ad-
ditional year or two before you would be paid, assuming you
win the appeal.

Of course, we lawyers have seen to it that no one is forced
to explain the dubious value of insurance covering tort liability.
And, in a measure, there is no point in telling the consumer/pa-
tient of the relatively worthless nature of such insurance inas-
much as he is not allowed to reject it even if he discovers its
worthlessness. On the contrary, because tort liability is imposed
by common law, tort liability insurance must be bought by every-
one who buys a product or undergoes medical treatment since
any reputable manufacturer, retailer, or health care provider will
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buy such insurance and add the cost of it to the overall cost
of the product or service. The cases are replete with pronounce-
ments from judges that any manufacturer, retailer, or health care
provider who tries to dispense with tort liability in the sale of
a product or service will not be allowed to do so.32

A. PATCHWORK REFORM

What to do about all of this? One could in essence maintain
the present system for lack of any other alternative. Such main-
tenance could, it is true, probably be accompanied by some
window dressing changes. But none of those so far suggested
would likely change things except in the slightest way—and pos-
sibly for the worse.

One reforn: often advanced as a solution is arbitration of
medical malpractice claims. As a practical matter, however, the
problem of the present system is not who is hearing these claims
but what is being heard. Replacing a judge or juries with law-
yers and other panelists dressed in business suits will help only
marginally at best. As two insurance executives have put it:
“Arbitration cases appear to require the same preparation and
negotiating processes of other claims and may thereby increase
the actual preparation cost of claims by the addition of arbitra-
tion fees to the other legal fees.”3¢

A second proposal frequently offered is the so-called “claims
made” system. In the words of Dean Richard Rosett of the Grad-
uate School of Business of the University of Chicago, however:

A change from policies that insure the physician forever
against claims arising from treatrment given this year to a
{claims made] policy that insures him against claims that arise
this year from treatments ever given is not fundamental It
eliminates—or at least reduces—the forecasting problems unpre-
dictable inflation poses, but in a reasonably predictable econ-
omy, steady-state cost of insurance will be the same either way.
Under the present system, for example, the insurance company
charges the physician now for claims that will arise 15 years
from now and that premium is part of the physician’s expense
and is reflected in what he charges for treatment. Under the
suggested change he would know that insurance would be
needed 15 years hence to protect him against claims arising from
treatment given now. A proper counting of his expense now

will include provision for that future.premium. It does not mat-
ter whether the insurance company must set something aside

32. See text accompanying notes 16-18, 25-27 supra.

33. See, e.g., Tunkl v. Regents of University of California, 60 Cal.
2d 92, 383 P.2d 441, 32 Cal Rptr. 33 (1963); Hunter v. American Rentals,
Inc., 189 Kan. 615, 371 P.2d 131 (1962).

34. Greenfield & Hoffman, No-Fault or Arbitration Proposed as
Solutions to Malpractice Woes, Bus. Ins., Feb. 4, 1974, at 33.
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now to meet future claims or whether he must set something

aside to buy insurance in the future. The cost should be the

same.3 8
Thus, in addition to generating no cost savings, by requiring a
doctor to forecast his future cost to cover his costs after he retires
(or the costs to his estate after he dies), a claims made policy
shifts the most unpredictable risks to those far less able to pre-
dict and prepare for those risks than insurance companies. What
this probably would mean as a practical matter is that the typical
doctor, far from setting aside reserves this year to pay for future
claims arising from this year’s services, would be paying in future
years (and then forcing his patients to pay) for the liability aris-
ing from his services rendered this year—a sort of deficit financ-
ing, if you will, with the greater problems this would present
1 doctors and their families on retirement or death.

A third suggestion is that limits be placed on contingent fees
that can be charged by plaintiff’s lawyers. Curiously enough,
nothing is concomitantly said about curbing defense lawyers’
iees. Since the problem of medical malpractice stems from litiga-
tion between two sides, why is an equitable solution to limit what
one side can spend on litigation while ignoring the other? As
long as we keep a system—like the fault system—that depends
on litigation, how much sense does it make to limit by statute
either side’s (or both sides’) access to litigation?

B. ABANDONMENT OF TORT LIABILITY

An alternative to maintaining, with minor adjustments, the
present tort liability system for medical malpractice and products
liability litigation would simply be to abolish the tort liability
system as it applies to such areas and let anyone who so desires
buy his own coverage for his own loss. At first blush, the solu-
tion seems too extreme to be seriously proffered or considered.
But weigh the following exchange between Congressman Bob
Eckhardt, Democrat from Texas, and former Dean Erwin N. Gris-
wold of the Harvard Law School, certainly a conservative, care-
ful legal scholar, concerning a no-fault law that would similarly
simply abolish tort liability and leave anyone who so desires free
to buy his own coverage for his own loss:

MR. EcKHARDT. . . . In H.R. 10 [a federal no-fault automo-
bile insurance bill], there is a provision [eliminating] tort lia-
bility with respect to property losses altogether. Then H.R. 10
provides for optional coverage under no-fault [for] property

35. Remarks of Richard Rosett, Conference, supra note 19.
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damage. So the result would be that an individual would
either have to elect to accept . . . no-fault liability by buying
no-fault insurance, which must be offered to him but which is
not mandatory, [or not] . .. be covered at all [since] H.R. 10
broadly limits tort liability in any event.

[I]t seems to me that when the statute merely gives a person
the opportunity to elect coverage by insurance, thus not estab-
lishing a complete system of reparation, and at the same time
broadly wipes out tort liability, there may be a serious constitu-
tional question.

MR. GriswoLbD. . . . I don’t, myself, find that question very
difficult. I would think that Congress, under the commerce
power, if it chooses to do so, for whatever reasons that appear
to warrant it, could entirely eliminate property damage liability.
That is, in effect, what H.R. 10 does.

If that were done, then persons xho own automobiles or
other property may well want to consider the question of
whether they should obtain insurance for that. As I understand
it, that is the effect of H.R. 10.

MR. Eckaarpr. Well, Dean, suppose we did not pass any no-
fault statute, but the United States Congress decided that all tort
liability was too burdensome and too costly and simply provided
that tort liability for . . . property damages . . . shall hencefor-
ward be wiped out in the Union[;] could you do that constitu-
tionally [?]

MR. GraswoLp. Congressman Eckhardt, in my opinion, Con-
gress could do that if it chooses to do so.38

Of course, Dean Griswold was discussing the abolition of tort
liability for property damage. One can make the case, however,
that if a legislature could abolish tort liability for property dam-
age, a fortiori, it could do the same for tort liability for personal
injury arising out of the use of manufactured products or medical
treatment. It is not without significance that a lower Michigan
court has found the Michigan no-fault auto law abolishing tort
liability for property damage invalid on the ground that the old
common-law tort system, coupled with the availability of colli-
sion insurance, had been working sufficiently well that such
abolition of tort liability was unconstitutional.?” Perhaps, then,

36. Hearings on H. Con. Res. 116 Before the Subcomm. on Com-
merce and Finance of the House Comm. on Interstate and Foreign Com-
merce, 93d Cong., 2d Sess., ser. 115, pt. 2, at 1207-08 (1975).

37. Shavers v. Kelley, No. 73-248-068-C2 (Mich. Cir. Ct., May 30,
1974), CCH Auto. Ins. Cas. { 8308 (1974), in J. O’'CoNNELL & R. HENDER-
soN, Tort Law, No-FAULT AND BEYOND: TEACHING MATERIALS ON CoM-
PENSATION FOR ACCIDENTS AND AILMENTS IN MODERN SOCIETY 462 (1975).
The court viewed the issue as one of due process, concluding that the
abolition unreasonably deprived property owners of their common-law
right to sue for damages. The intermediate appellate court opinion, af-
firming the trial court on these points, has not yet been published. The
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a tort system working as poorly as does that for product liability
and medical malpractice should be viewed as more subject to
such legislative abolition.

Thus it is that several states have recently put “caps” or lim-
its on what can be obtained in medical malpractice actions. For
example, in California, the limit is $250,000 (for pain and suffer-
ing); in Idaho, $150,000; in Indiana, $500,000; in Illinois $500,000;
in Ohio, $200,000 (for pain and suffering).?® Two trial courts—
one in Idaho*® and the other in Illinois**—have recently ruled
these statutes unconstitutional. Admittedly, therefore, there is
grave doubt about how courts will view a simple abolition of
the tort remedy for medical malpractice or products liability,
given doubts about the lesser step of limiting the amount of tort
liability. In a measure, however, the courts’ willingness to strike
down such limitations as unconstitutional, while never question-
ing the constitutionality of limits of, say, $5000, $10,000, or $20,000
uniformly prevailing in the United States for tort liability insur-
ance for auto accidents, demonstrates how totally unrealistic are
the courts in their attitudes toward insurance and torts. Limita-
tions on the amount of insurance that motorists must carry have
a pervasively devastating effect on how much is in fact available
for accidents involving negligence in that jurisdiction (especially
since a claimant may be unable to discover the limits of insurance
carried by any motorist).4? A limit of $500,000 on medical mal-
practice verdicts, on the other hand, in a jurisdiction like Indiana
will probably affect no claimant for years, if ever, and indeed,
will rarely affect any claimant in any jurisdiction. Yet the latter
is quickly struck down and the former goes unquestioned for gen-
erations!*> Constitutions may no longer be color-blind, but
their eyesight still seems woefully weak.

matter is yet to be decided by the Michigan supreme court. See also
Kluger v. White, 281 So. 2d 1 (Fla. 1973).

38. For a chart (with current supplements) of such laws, along with
other laws (such as those altering statutes of limitations or eliminating
ad damnum clauses), see AMERICAN INSURANCE Ass’N, COMPARATIVE AN-
ALYSIS OF LEGISLATIVE CEANGES RELATED T0 MEDICAL MALPRACTICE chart
II (1975) (available from American Insurance Association, 85 John
Street, New York, N.Y. 10038).

39. Jones v. State Bd. of Med., Civ. No. 55527 (Idaho Dist. Ct., Sept.
23, 1975), in 18 Ass’N TriaL L. Am. NEws LETTER 365 (1975).

40. For a newspaper report on the Illinois case, see Associated Press
Release, Nov. 28, 1975.

41. See Mecke v. Bahr, 177 Neb. 584, 129 N.W.2d 573 (1964); Hard-
ware Mut. Cas. Co. v. Hopkins, 105 N.H. 231, 196 A.2d 66 (1963); Annot.,
13 A.L.R.3d 817 (1967).

42. I am indebted to Professor Robert E. Keeton for suggesting this
difference in attitudes toward insurance limits.
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Thus, given the relatively worthless nature of tort liability
insurance as an insurance mechanism, one forced to choose be-
tween retaining the present system and simply abolishing it, (at
least as applied to personal injury for products liability and medi-
cal malpractice), would probably more sensibly abolish it than re-
tain it. In addition to all the money spent on overhead costs
and legal fees,’> one must take account of the substantial
amounts of money and energy spent by the medical profession
trying to avoid tort liability in a manner that, far from helping
the patient, hurts him. Dr. James Potchen, head of the Michi-
gan State University Radiology Department and chairman of the
Committee on Radiology of the American Medical Association,
tells us that around one billion dollars a year is being spent na-
tionally for largely unnecessary X-rays that physicians now
order to protect themselves from potential malpractice claims:

Potchen . . . said that in many cases doctors ordering the X-
rays know that they will be of little medical value in making
a diagnosis.

However, Dr. Potchen .. . said doctors are “beginning to
feel that if they don’t perforrn these tests they’ll get sued for
malpractice.”

He cited as an example a skull X-ray which is almost al-
ways ordered for youngsters when they are brought to emer-
gency rooms for head injuries even though studies have shown
the X-rays are all but useless.

Even though this is widely known, Dr. Potchen said, the
skull X-ray has become standardized in the law as a medical
practice and therefore doctors are afraid to do away with it

Overall, about 11 per cent of all X-rays given patients are
a result of so-called defensive medicine—medicine that may
itself have no value other than to forestall the possible lawsuit,
he

He estimated that the cost to consumers could be between
$200 million and $1 billion yearly, with the higher figure more
likely.44

Not only are the services superfluous, but—given the dangers
of exposure to radiation—they lead to needlessly added injuries!
Admittedly, however, many will be concerned about the oc-
casional claimant who, after tort liability for medical malpractice
and products liability has been abolished, has no major medical
or other catastrophic insurance coverage but who nonetheless
would have had a valid tort claim against a health care provider
or product manufacturer. Perhaps the only answer to this di-

43. See notes 16-18 supra and accompanying text.
44. Baltimore Sun, Nov. 22, 1975, § B, at 1-2, cols. 4-5. See also
Remarks of James Potchen, Conference, supra note 19.
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to safer medicine. Even Guido Calabresi, perhaps the leading
advocate of imaginative use of the tort and insurance systems
to achieve deterrence, recently concluded that there is no basis
for believing that the present tort liability system promotes qual-
ity medical care.*” In short, when a system is as highly wasteful
and arbitrary as is the present tort system, the burden rests heav-
ily on those who would maintain it to demonstrate its effective-
ness as a deterrent, not on those who would abolish it to prove
that such abolition would have no unsalutary effect on deter-
rence. That is a burden that defenders of the status quo mani-
festly have been unable to meet, except by intuition and anec-
dote.*®

Even granted the failings of tort liability, however, one must
admit that for political, practical, and constitutional reasons the
revolutionary solution of simply abolishing it without any sub-
stitute should be avoided, if possible. Bear in mind it has been
assumed by many courts—state and federal (arguably errone-
ously in light of Dean Griswold’s testimony, for example) ‘°*—that
a substituted remedy, such as mandated no-fault benefits, must
be provided if common-law tort rights are to be abolished.%®
There are similar political, practical, and constitutional obstacles
to a proposal advanced by Professor Richard Epstein of the Uni-
versity of Chicago, urging much greater tolerance by the courts
for contractual arrangements to abandon or limit tort liability.
Under Professor Epstein’s proposal, health care providers would
be allowed to impose all or most of the risks of medical proce-
dures on patients under the doctrine of assumption of risk; they
would be allowed, for example, to limit their liability to, say,
gross negligence, or to put tight limits on the dollar amount of
their tort liability. “Private agreements of free individuals,” he

47. Remar kS Guido Calabresi, Conference, supra note 19.

48. See, e.g., Cartwright, Therapeutic Effect of Tort Law, 18 Ass’'N
TriaL L. AM. NEws LETTER 2 (1975).

49. See text accompanying note 36 supra.

50. See, e.g., Pinnick v. Cleary, 360 Mass. 1, 21-23, 271 N.E.2d 592,
605-06 (1971). Although the requirement that an adequate and reason-
able substitute for the abrogated tort recovery must be provided was
enunciated by the Supreme Court in New Yor Kent. R.R. v. White,
243 U.S. 188, 201 (1917), “it is doubtful that the Court would find the
test necessary today. Nonetheless, the dictum has given the reasonable
substitute test considerable impetus in state courts. All cases examining
the constitutionality of no-fault legislation on due process grounds have
applied this test.” Note, Due Process Problems of Property Damage No-
Fault Insurance, 8 U. MicH. J.L. REFORM 646, 649 & n.25 (1975). But
see Montgomery v. Daniels, 81 Misc. 2d 373, 367 N.Y.S.2d 419 (Sup. Ct.
1975).
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would undoubtedly find it overwhelming to be asked to pay for
all injuries resulting from falls from ladders regardless of the
users’ negligence or a lack of any defect in the ladder; similarly,
stove manufacturers would find absurd a demand for compensa-
tion for all injuries resulting from burns from stoves.

While for this reason no-fault insurance cannot be applied
across the board to all adverse results of medical treatment and
manufacturing (the way in which it can be applied across the
board to all industrial or auto accidents), this is not to say that
it could not be applied to many such adverse effects of both.
Health care providers and manufacturers can probably identify
hundreds of maloccurrences that can be readily isolated and for
which it would be feasible to apply the no-fault bargain: prompt
payment for out-of-pocket losses in return for waiver of the right
to sue based on alleged fault for possible, but by no means cer-
tain, payment for out-of-pocket loss plus pain and suffering. For
such identifiable injuries, the savings realized from eliminating
payment for (1) insurance overhead and legal fees and (2) pain
and suffering could be used to finance prompt and expeditious
payment regardless of fault. Moreover, the bargain should in-
clude no payment under no-fault insurance that would duplicate
payment already made from other sources, such as Blue Cross
and employer-paid sick leave. The advantages to insureds and
their insurers thus would be (1) potentially lower premiums; (2)
greater certainty of the extent of potential liability, in that liabil-
ity would no longer turn on the vicissitudes of unpredictable
common-law liability but rather on defined, predictable com-
pensable events; (3) avoidance of stigmatization or paying a
windfall gain solely because of fortuitous injury; (4) use of insur-
ance dollars to pay genuine losses, as opposed to devoting large
amounts to payment of legal fees and company overhead; and
(5) good will arising from prompt payment to customers/patients
versus ill will stemming from resistance to claims for injuries
attributable to the use of products or services.

As examples of the way elective no-fault liability would
work, a manufacturer of a power tool could elect to take out
a no-fault policy to pay for out-of-pocket losses—medical expense
and wage loss—whenever an amputation results from use of
the power tool. Just as no-fault auto insurance pays without
regard to anyone’s negligence, so payment would be made in this
instance without regard to the victim’s possible carelessness or
the lack of any defect in the tool. Similarly, a doctor who knows
the inevitable risks of, say, cardiac arrest occurring in even nor-
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mal patients in the course of a given surgical procedure could
agree to pay for out-of-pocket losses stemming from such an ad-
verse result of an operation regardless of anyone’s fault. In both
cases, the prior agreement to make such no-fault payments would
wipe out any claim based on fault, just as happens under no-
fault auto insurance.3®

B. DEerFINING COMPENSABLE EVENTS

In a 1974 article, Clark Havighurst and Lawrence Tancredi
listed some examples of likely adverse results arising from surgi-
cal treatment that might be selected as compensable events under
a no-fault plan: They included, for example, postoperative infec-
tions, thrombophlebitis and embolism, catheter infections, aller-
gic an< toxic reactions to antibiotic and other drugs, blood trans-
fusion reactions, foreign bodies, growth deformity secondary to
bone injury, Volkmann’s contracture and other consequences
from casts, and failure of healing of fractures (including mal-
union, nonunion, and delayed union).’” This list was compiled

56. Note, too, the flexibility possible under elective no-fault liabil-
ity. For example, electors might be allowed to experiment with no-fault
liability for products produced during a given period. In addition, the
elector might be allowed to limit the amount of no-fault benefits for
which he is liable to multiples of $10,000, assuming the enabling legisla-
tion authorized a corresponding tort exemption measured against both
out-of-pocket loss and pain and suffering. For example, if no-fault bene-
fits of $20,000 are provided, no tort suit could be main:ained for out-of-
pocket loss less than $20,000, nor for pain and suffering less than $20,000.
See J. O’CoNNELL, supra note 17, at 104-06. For more extensive discus-
sions of elective no-fault insurance generally, see J. O’CONNELL, supra
note 17. For a precis of the book, see O’Connell, Elective No-Fault Liabil-
ity Insurance for All Kinds of Accidents: A Proposal, 1973 INs. L.J. 495;
for a draft statute, with commentary, implementing the proposal, see
O'Connell, An Elective No-Fault Liability Statute, 1975 INs. L.J. 261; for
a discussion of implementing the proposal by contract, with or without
an enabling statute, see O’Connell, Elective No-Fault Liability by Con-
tract—With or Without an Enabling Statute, 1975 U. ILL. L.F. 59, printed
in slightly different form in O’Connell, No-Fault Liability by Contract
for Doctors, Manufacturers, Retailers and Others, 1975 INs. L.J. 531.

For other articles on the subject by the author (set out in approxi-
mate chronological order of appearance), see O’Connell, Elective No-
Fault Insurance for Many Kinds of Accidents: A Proposal and an
“Economic” Analysis, 42 TENN. L. Rev. 145 (1974); O'Connell, It’s Time
for No-Fault for All Kinds of Injuries, 60 A.B.A.J. 1070 (1974); O'Con-
nell, The Frustrations of Insurance, 43 U. CIN. L. Rev. 847 (1974);
O’Connell, No-Fault Insurance for Injuries Arising from Medical Treat-
ment: A Proposal for Elective Coverage, 24 Emory L.J. 21 (1975).

57. Havighurst & Tancredi, “Medical Adversity Insurance”’—A No-
Fault Approach to Medical Malpractice and Quality Assurance, 1974 INS.
L.J. 69, 76.
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after informal consultation: with a group of orthopedists. Other

specialities could compile similar lists—and all would be much
more extensive than #he exemplars listed above.

Indeed, Professor Havighursthas himself more recently com-

piled a more technically ambitious list urauverse resuits of gen-
eral surgery and anesthesiclogy that might be candidates for
compensable events under nc-fault insurance. He indicated that
the list for general surgery “was compiled by reviewing the mosi
common surgical complications and considering them in light o1
the following questions:”

1. To what extent iy the incidence of this complication re-
lated to the technical skill, judgment, or attentiveness of the zur-
geon?

2. Is this complication a clipica}}:y'
existenic: Je readily substantiated?

3. How early in the pestoperative
tion detectabie?

4. How costly are the sequelae of this complication?

5. Would an incentive t¢ minimize the occurrence of this
complication bias the choice of treetue - in Unforivnate ways?08

It is clear that Frofessor Havighurst focuses in item 1 on com-

pensating for adverse results most likely tc have been caused

by physician error—-to adverse results relatively avoidable, ini the
aggregate, by a health care provider. But items 2 through 5
do not necessarily thus. limit compensabie events. Even unavoid-
able events may meet the criteria of items.2 through 5 and migh
thus be included as compensable events under elective no-faul
insurance. In other words, both aveidable and unavoidabie re-

Jdistinet entity? Can its

period is this complica-

o

58. Remarks ¢f Ciark Havighurst, Conference, supra note 19, in
Havignursi, “Medical Adversiiy Insurance’-—Has Its Time Comel, 1975
Duke L.J. 1233, 1256 n. 71 [hereinafter cited as Havighurst].

The suggested compensabie events in the originz! [Havig-

hurst-Tancredi no-fauit] . . . proposal [see notes 57-58 supra and

accompanying text] were merely illusirative of possibilities.
The only set of evsnts carefully considered at that time was
blood transfusicn reacticns {. .. which wsare daemed appro-
priate for compensaticn under a hospital-purchased | no-fault]
. . . policy even in the case of ceriain hepatitis reactions which

were neither clearly aveidabie nor clearly caused by the trens-
ghurst-Taneredi] ... proposai

fusion]. Aithciigh the [Havighurst- redi
contemplated extensive professionai investigation of numerous
events which were candidetes for the list, no professional
groups have ftaken up the project, and it has noct been poseible
to invoive physicians extensively in eubseguent investigaticns.
The results of further specificaticn efforts
highiy tentative. - .
ur tecent efforis toward compiling a definitive list of
compensable events have concenirated on enesthesiclogy and
general sirgery.
Id., 1975 Duke L.J. at 1256,

are therefore still
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sults might be subject to no-fault compensation.® Indeed. to
otherwise limit no-fault compensation (with its I-ower e {

would be to undercut the bargain of no-fau ltinsurance: ff }’-Oth)
m‘ent to more pecple in return for abandoning the faulr n;lstsexl')xzy-
After all, we did not institute no-fault insu;'ance for indust ial
or auto accidents only for those injuries most. h‘kélv id !:]'a‘
through the exercise of due care by the employer or avm_ﬂﬁple
Nor need we do so for redical malocc;m‘&nces: T?ae n‘;gxt'o“isr:.
then, of no-fault insurance is that the insurer ag.re&:. tol gaf ’
both avoidable and unavoidable injuries instead of onj f o 'fir
able injuries; the savings from (1) not having to dist?n i a‘;’?} :
tween the two and (2) not paying as much per case (bg u;s e
a}nple, eliminating payment for pain and‘suffering‘) ‘s:er(:rr ef'-
finance payment for unavoidable as well as avoidable injL;ri:s )
. What follows, then, is Professor Havighurst’s more extensiv:

hs.t r?f' compensable events. The only caveat onme must kee in
raind in perusing it is that although it is limited to events tli)'lal:1
in the aggregate, are relatively avoidable, an ultimate Iist woul i
not have to be thus limited. That aside, the list illustrat ‘Dthu
flavor of what at least seme items on such a list wouldlse L

1. General Surgery®®
General
1. Foreign bodies acquired intraoperatively
2. Burns acquired intraoperatively

3. Injury resulting from
Mg o == seve: i s
plastic catheterst = rance of an indwelling

4. Meurclogical deficit i i
S resulting from intramuscular
5. Injury resulting from mistaken identity

6. Injury resulting from inadve i
Ak njury resulting fro dverte i
jection of local anesthetic B ARt

59, See id., 1975 Duke L.J. at 1273-77.
60. List from Id. n. 71, 1975 Duke L.J. at 1257-60.

The primary source consulted [for th
s B Ay [Tor i_l_:.generzd surgery list]
i COMPLICATIONS (3du ed., ﬁ%y. SO Ml r Qe

g; th?:i :}n}.-‘liantévgf ;223?:#“3’ _?f this complication is illustrated
become more aware of iz‘:eoireé;xsmgggd: nce 3s practitioners have
eco al misteke which creat =
1(Lixfttxlculty. “Such occurrence:scam be minimized b; ceteriit :‘tV
Feption to the management or the catheter and the catheter site
as weli as the utilization of radiopague catheters and the careful
mct.asunm'ngnt of the length of the catheter before insertion and
‘Thg:t :;Emci,x‘i’akf I:éoncnet, Compilications of Parenteral Fluid
0, {ANAGEMENT OF SURGICAL AT ora

e &uu]l‘at Be T, S ComrLicATIONS, Supra

Id. n.72, 1075 Duke L.J. at 1257 n.72.
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7. Postoperative wound dehiscence in noncarcinoma-
tous patient under age forty-fives2
8. Tetanus infection subsequent to treatment of wound
9. Severe reaction to administration of tetanus anti-
toxin [On irreversible neurological damage or death fql-
lowing intraoperative cardiac arrest or spinal anesthesia,
see Anesthesiology below.]
Procedure-specific
Parathyroid surgery or thyroidectomy
10. Permanent recurrent laryngeal nerve damage®
11. Postoperative hypoparathyroidism exceeding two
weeks’ duration4
Thyroidectomy oT tonsillectomy
12. Death in the immediate postoperative period®s

Cholecystectomy

[Vol. 60:501

62. “Studies have shown that a few surgeons will have many
wounds with dehiscence and others will have extremely few.
Surgical technique is important.” Hunt, Wound Complication,
in MANAGEMENT OF SURGICAL COMPLICATIONS, supra note [60], at
21, 25. A number of technical errors are known to increase the
likelihood of dehiscence. Other variables, such as age and con-
dition of the patient and the type of operation pgrformed, also
affect the incidence of this complication. Restricting compensa-
bility to patients under forty-five would help to screen out th’e
effetcts1 of the principal variables that lie beyond the surgeons
control.

Id. n.73, 1975 Duke L.J. at 1257 n.73.

63. “In the hands of competent surgeons experienced in expos-
ing the recurrent laryngeal nerves, permanent nerve injury oc-
curs in less than 1 per cent of cases.” Hardy, Complications
of Thyroid and Parathyroid Surgery, in MANAGEMENT OF SURGICAL
COMPLICATIONS, supra note (601, at 291, 300. Technical skill and
attentiveness are probably the key variables determining the in-
cidence of the complication. Permanent abnormal P onation

and serious respiratory obstruction are the sequelae involved.

Id. n.74, 1975 Duke L.J. at 1257-58 n.74.

Id.

64. If all four parathyroid glands are inadvertently removed
during surgery, hypocalcemic tetany will result, and lifelong
dru%1 therapy will be necessary to compensate for the activity
of the removed glands. “In a review of 600 cases of thyroid
surgery . . . 17 (2.8 per cent) cases of transient postoperative
hypocalcemic tetany and nine (1.5 per cent) cases of permanent
hypoparathyroidism fwere found].” [Hardy, supra note 63, at
300.] Preserving the parathyroids during total thyroidectomies
for thyroid malignancy is a difficult technical feat; for this rea-
son some may suggest that compensability be restricted to pa-
tients without thyroid malignancy. Others may argue that pre-
cisely because of the difficulty of the procedure, the adverse out-
come should be made compensable to deter less technically com-
petent surgeons from attempting the operation.
n.75, 1975 Duke L.J. at 1258 n.75.

65. Careful observations in the postoperative period will pre-
vent the fatal consequence of uncontrolled hemorrhage. “The
most distressing fact is that, though this hazard and possible se-
quelae are well known on all active surgical services, every
or 4 years in most general hospitals some patient loses his life
from this cause.” [Hardy, note 63, at 296.] Designating “death”
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13. Injury to common bile ductés
Vgnous stripping

14. Injury from inadvertent stripping of femoral artery
Gastrointestinal procedures

15. Inadvertent gastroileostomy6?

16. Duode i
P nal stump leakage following gastric resec-
17. Instrumental perforation of esophaguss?
¥ l?ynecologym
. Perforati i i i
. ration of uterus during dilatation and curet-

19. Vesicovaginal, ureterovaginal, rectovaginal, or en
: L

terovaginal fistula followin i
noncarcinomatous patient §) igynezelogiedly ocediice: on

20. Permanent damage to ureter
Prostatectomy

21. Rectal injury

22. Permanent urinary incontinence
Treatment of fracture

23. Nerve paralysis £ i i
LIt e y ollowing treatment with straps,

527

tion.
1d. n.78, 1975 DukEe L.J. 1258 n.78.

as the compensable event rather than ¢ i

rhage” serves three goals: (1 s o R e

:‘?xatg};e" de(fél;it}ii):al pi'loblems( izlhgreeag? g (;b}ré%t:lsl){ikneot“}slg’tr)‘]ggt
. 2) Hemorrhage promptly noticed ill

:1&: ﬁesult in injury sigmficant enoggh to corr?;gnscaotgtr?%l)edwgllu
emorrhage itself is of questionable avoidability, the surge:n?

can affect the consequ
e quences of hemorrhage by careful postopera-

Id. n.76, 1975 Duke L.J. 1258 n.76.

66. Careless dissection and bli i
3se ind clam i
gﬁ:npgoiifuce an injury to the common tl))iirelgdgf:tbl‘%?g’ex;gavesﬁels
than a 1 of those Wh’(,) sustain a stricture due to Eaperativep'ls 'u%s
tﬁrmsufjepoc;{t%tg ’é‘iﬁﬁsm T?Je?n_, (i{ornplications Following Olgierzy
ct, in £
PLICATIONS, supra note [60], at 50Alx,qA562m1\.me N

Id. n.77, 1975 Duke L.J. 1258 n.77.

67. This technical error ca i
. n be avoided by ca: i ificati
of anatomical structures. Its occurrenceynecl:-gsf;li{al?a:zntrléloc;)it;:'ce;13

68. Duodenal stump leakage i

. D ] ge is the most seri

glulgztxlc%xll :Jalrllg g;::nxtnagdslogrcle oé onrtality einwguasstcnc"én ;l;ggcfi%r:s—
n nical skill, a i )

ment are among the variables affectingn ciltsp;gsctigg;z;itwe SR

Id. n.79, 1975 Duke L.J. 1258 n.79.

69. As the use of instrumentation i
i € f ation in th i
tions has increased, instrumental perfof-attlig:m;?ntth%f ggﬁﬁggﬁg

has emerged as i icati i
tivelf ol ogidable a serious complication. This outcome is rela-
Id. n.80, 19

70. These complicati i i
Id. n.81, 1975 DUKE £.3 1259 n.81. gy avoidanle

71. *“Delayed nerve paralysis i i
I ysis is practically alw
faulty treatment.” Hampton, Complicatig'ns ofa}(",‘sms:x:: alvl“zaz?

75 Duke L.J. 1258 n. 80.
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24. Function-impairing deformity from malunion of
fracture’2
Blood transfusion
25. Hemolytic reaction78
26. Bacterial sepsis
27. Serum hepatitis74

Nephrectomy
28. Nephrectomy in the absence of a normally function-
ing contralateral kidney

2. Anesthesiology

In anesthesiology, highly detailed specification of events
compensable under [no-fault insurance] ... such as has
been attempted for general surgery, is appropriate for dental
and peripheral nerve injuries occurring under anesthesia,
and such injuries should be included on the list covered by
the anesthesiologist’s [no-fault] . . . p~'icy. This piecemeal
approach seems inadequatg, however, to manage the most
serious adverse consequences of anesthesia, namely death or
irreversible central nervous system damage occurring in a
wide variety of surgical circumstances. . . .

. . . Thus, it is tentatively proposed to make compensa-
ble any death or irreversible central nervous system injury
under anesthesia occurring in a patient between six months
and sixty years of age undergoing any of the following pro-
cedures: tonsillectomy, cholecystectomy, hysterectomy, di-
latation and curettage, repair of inguinal or hiatal hernia,
abortion, sterilization, uterine suspension, venous stripping,
thyroidectomy, mastectomy, and gastrectomy.

The task of defining compensable events would be even
easier for manufacturers of many products—especially those that
tend to inflict simple, traumatic, easily identifiable injuries (such

as those from power tools).”®

tures, in MANACEMENT OF SURGICAL COMPLICATIONS, supra note
[60], at 699, 708.
Id. n.82,"1975 Duke L.J. 1259 n.82.

72. “The term ‘malunion’ really implies unjon of a fracture in

a function-impairing deformity which could have been pre-

vented by more skillful management of the fracture.” [Hamp-

ton, supra note 71, at 709-10.]

Id. n.83, 1975 Duke L.J. 1259 n.83.

73. See Havighurst & Tancredi, supra note 57, at 83.

74. See id. at 83-88.

75. On a point beyond the scope of this Article, perhaps the most
promising area for elective no-fault liability is owners’ and occupiers’
liability insurance since smaller, nuisance claims are most likely to arise
from injuries occurring in one’s house or apartment or business establish-
ment, and the automobile universe has shown that it is where such
claims abound that no-fault can be implemented most easily. The reason
this is so is that where nuisance claims abound the tort liability system
is most wasteful: more is paid for pain and suffering and more is paid
for amounts already paid from collateral sources. Both of these excess
pay-outs can be eliminated by no-fault insurance. But except for lessors
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III. NO-FAULT REFORM AS UN CONSTITUTIONAL
OR UNCONSCIONABLE?

No-fault reform for medical and product injuries could be
instituted by legislation authorizing substitution of no-fault for
traditional tort liability in the case of given injuries,’® or it could
be instituted without enabling legislation by contract between
patients and health care providers, signed before treatment, or
between consumers and product manufacturers or retailers,
signed before purchase.”” Already hospitals contract with pa-
tients to resort to arbitration, rather than common-law litigation,
to resolve disputes arising from hospital treatment;?® no-fault
agreements could readily be added to such arbitration contracts.
Of course, treatment should not be refused if a patient chooses
not to sign a no-fault agreement; nor should such agreements
be used for emergency cases, lacking statutory authorization.

To be sure, the argument will be made that such contracts
by health care providers, manufacturers, or retailers would be
unconstitutional if authorized by legislation,” or unconscionable

dealing with lessees, it will be im i i
t it L possible to impose su iabili
tcox;tract without enabling legislation since there ispno concthl'a::lta}i)xllhghiglj:
n% 1;1::lrtp¢1)ix;ag§.tthefno—§gu]t agreement. For this reason though, elective
! l 0 . . . 5 4 .
Do fulm leases}t r slips and falls and other injuries should be imple-
76. For draft legislatio H i i
bility Stature o INgs. L3 leé ls.ee O’Connell, An Elective No-Fault Lia-
77. For a discussion of the enforceabili
. « ility of such
g ni%xllzr;zegu:'i' glf:tt;vel égg-gatﬁtl‘ LIiJability by Contr):zct—Wi(t:h :1? mﬁﬁf&ts::
] b 3 - L.F. 59, printed in slightly diff
in O’Connell, No-Fault Liability b ote MR,
Retailers and Others, 1975 Ins. Iiflsg.onma R MR e
;3 See note 34 supra.
. For extensive discussion of the constituti i
. : ionalit isla-
xtxlc?tn' si?]e O’Connell & _Souk, Is It Constitutional?, in J. g'gi)mnl,eg:;:a
5 e l' at 204. Basically, the arguments against the constitutionalit
o anle ective no-fault statute are: (1) due process is denied when comg
g;g::f; ;zrréih;shaor:ugg; :tlzgoggﬁed, especiz;lly zlat the option of a potential
i L i common-law liability a right i
no-fault benefits, see zd._ at 205-14; and (2) equal yprotqu:tiortloigli‘;;‘i'f

statute, Sipéé’f‘e‘,?éa{”éﬁﬁtfiiif,?s.°"s§.§i¥3.t2te‘z‘ii‘f§§“' Proiess mah e
gés;y uézgsgt?tgxggnczoq;tﬁ:tci;);:agrs(zzisions. such as éection sinlsf g:laeyKae]:?
:gep:rrx;gﬁn;rt% lze p;:tt:;x"’ergde :c:;- igégrﬁgr?gl}x,l:i};xﬁli: ac;:l?l: gg?:: itgjllxixx;:ai:
gli:;u:iii(;g :;dtlt:ﬁepr&g:citt:itgar ci.rcum:t!:rliig; s:xf;:rngvtlfi:lz’ flrézsgiz.blfn?x;
B e e e n at the trial court level, see notes 38-40 supra
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if implemented without enabling legislation.? Since the con-

tracts would probably have a greater chance of being upheld by

the courts if instituted under the aegis of legislative authoriza-

tion, let us examine whether such contracts are unconscionable
as a sort of ultimate test of their validity.
In the words of Professor Arthur Leff of the Yale Law

School:
What is the function of [the] . . . unconscionability concept
... ? Briefly, it appears to be one technique for controlling the
quality of a transaction when free market control is considered
ineffective. It is one method for substituting government regu-
lation for regulation by the parties. The theory of classical con-
tract, paralleling classical economics, was that ordinarily the
market mechanism should maximize the welfare of the parties.

. .. [But] no market is perfect. . . . First, there may be
monopolistic or oligopolistic powers in that market, either “natu-
ral,” conspiratorial, or government sanctioned [as in the case of

health care providers]. Second, the information necessary for

market choice may not be available at reasonable cost with re-

spect to any particular consumer product [or gervice], espe-
cially when a consumer [or patient] bas to process information
about a vast array of goods [or services]; consumers [or pa-
tients] notably lack the expertise that comes from buyer spe-
cialization. Third, with respect to consumer “contracts,” most
of the boiler plate is about contingencies, things that will be-
come important only if the product or deal breaks down [such
as the product or service resulting in unexpected personal in-
jury]. It is hard to focus attention on what should not ordi-
narily happen, or at least to focus as carefully as upon what
will happen for sure; i.e., the price and the nature of the goods
[or services]. In any event, for these and other reasons, it has
been persuasively argued that the market bargaining process
will not protect consumers from a large variety of injuries in
a huge array of transactions. And if not, some other device to
supply that protection may have to be designed. The natural
step is to look to government intervention; i.e., to invoke the
political «market” instead of the economic one to correct the
latter's alleged imperfections.
... Even having made that decision, however, one has
barely begun the intellectual struggle such an apparent insight
should set off. If the government is to intervene, what form
should that intervention take? Should it be legislative and ad-
ministrative, legislative and judicial?8!
So, one can regulate insurance contracts by administrative
rulings (through an insurance commissioner), through legislation

(witness New York State’s rigorously precise statutory delinea-

80. See note 77 supra.
81. Leff, Unconsciona
Common Law Tradition, 31 U. PrrT. L.

bility and the Crowd—Consumers and the
REv. 349, 350-51 (1970).
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tlon.of .ir}surance contract terms),?? or “by the government vi
t%le judicial bureaucracy, on an ad hoc case-by-case basis essena
tially unrestrained by legislative or administrative guid’ance”s;
(this, of course, is what courts do when they decide which ¢
tract clau;es are unconscionable). The premise of the marl:mt-
however, is that parties to a contract know what is best for thee :
the premise pf governmental intervention, including that b tx}?,
courts in ruling contracts unconscionable, is that a governmintaelz
bureaucracy, whether administrative, legislative, or judicial
rather than the parties, knows what is best for them’ J =

If the courts were to strike down all electi i
ance coptrzjlcts, they would in effect be sayliicgtl:lfa?:}'f:mttl;:;ur-
of tort liability insurance is so much in the interest of cor.r)lsumaSe
::1; aitncs:iass that ]tahethill not be allowed to buy any other fo:;i

rance. ut how much sense does it re

tl?at. tort liability insurance is so valuable to :;znrtlil:lkzcgdsa};
victims that the market will not be allowed to substitute aer:l
other form of insurance? Especially dubious is this positiox};
when one takes account of how much the public seems to £
no-fault insurance over fault insurance. The consumer m?)‘\lror
ment seems al?nost unanimous in its support of no-fault insue_
a.nce.sj' Keep in mind that the effect of common-law tort decli.:
sions is that all buyers of goods and services must automaticall
buy from manufacturers or service providers insurance policiez
that coYer personal injury caused by faulty or defective product:
or services. Theoretically, that may well make sense, but als:
keep in mind that the effect of such an insurance poli,cy is that
(1) expenses already paid for are paid all over again and ;
payment is based on fault or defect, with additional amounts }:(JeZ
ing paid for pain and suffering, so that the premium is primaril
used for legal expenses and insurance overhead—paymegt is t}:u}s:
usually nonexistent and, even if made, often nonutilitarian and
always.long delayed.®®* Why, then, should providers of goods
or services be precluded from experimenting with other form
of insurance, arguably more efficient? ®

At least under elective no-fault insuranc i
goods and services would be offering an alt:rizziepigv:g:rioof
system. If it were protested that all providers of goods and ser\I;-

82. See, e.g., N.Y. INs. Law §§ 140-74 (McKi
gi. geff. supra note 81, at 353? (R nney 1968),
. See, e.g., J. O'ConNNELL, THE INJURY INDUSTRY
OF No-F{er INSURANCE 3-4, 95-96 (1971). But see teﬁv t;::m REME':DY
note 157 infra. SrEpQyns
85. See notes 1-23 supra and accompanying text.
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no-fault and thus leave no choice to the con-
om the present system where all
uying) insurance based on fault.
d also be an indication that

ices would elect
sumer, that is no different fr
are forced into offering (?r ’;;t 8
imous election of no-fault wo '
g:eagew system is universally seen by providers .of goc:ds :gc)l
services as better for them (and presumably their custocrlnthat
than liability based on fault. If it. were further %rot.e§ i iy
providers of goods and services are likely to make_a e<?151-o e
ical to the interests of their customers, _at least in tplsdms a ies’
such a criticism seems unfounded in light 'of ‘the ina eq}llacar_
of the system based on tort. Should a court 1n§1st _thatls?:f :ade
keting and professional decisions :f\re uncqnstltutlona - acs
pursuant to a statute allowing provider choice) or unconscion

(if made without statutory authorization) ? '
It is interesting to note thatywhen the government intervenes

in overruling or displacing market decisions, s
i ive in si i the failure of self-
i more active in situations whex:e 1
prottle:ég;oxlns through market mechanisms mxgh.t have sen}c;us e;x}:c;
irreversible consequences for the buyer. For instance, where

failure to shop carefully and intelligently might l_ead to d_eath.

sickness or serious bodily injury, the 'gqvemment is more likely

T e auto-safety standards. . . . Only rarely

Lam [E)gy=. . v { rely
Elg?:gs'the gclazvgrgment intervene:i exctgpt th;o;gaﬁdxnggraagxggh
i i i ded notions o ’
generating devices like expande DL e ititiés Act e
devices like the Prospectus.requlremen B T iTess
. . . when the danger 1s mere!y that the buye 4
iﬁﬁ he might otherwise have receu{ed. In other word;,kgc;ve:lr:e
ment is most likely to intervemf: dgreigiy gwll:en the risk to th
oes beyond the value of the n
2:1}?:: v%ords, geyond just being b1lktelcliatbz’ ov;rl?trt::iﬁs g;es?&icg
goods such as a power lawn mower ) Obvious'l o
to lose a foot when the mower does work. , ci e
i he thing bargained IOr
of a foot is beyond the value of t Al
] When one looks at the cases . . . 1t ap s
g::gym})' ]that the court's “using” [unconsqunabil;tyignp.,lé.
i h not very consciously, -
may already have stat:ted,_ thoug“ ) e
i such criterion as “risk beyon e
?::;;?5' s:;n :n :nacknowledged touchstone for _thoae contract
clauses needing for their validatiolr_xt ](if 'I?!‘llercl‘::ll:g:tt%?xl.;;ni%mi:
er-assent [from a court]. e st 1nsta
§3§1? (:'fzs;uert):t to warranty disclaimers, where elimination by
“contract” of recourse against the seller or manufacture{) met%r;sts
not only that one may get defective or worthless goods, but

one may also sustain uncompensated personal injuries.8¢

Note that crucial word “uncompensated.” The law sglorlllcé
not just stop after asserting that the loss of the foot excee sWill
value of the bargain, and, therefore, the manufacturer

86. Leff, supra note 81, at 353 n.19.
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not be allowed to bargain away his tort liability for the loss of
that foot. In effect, as we have seen, decisions such as Henning-
sen v. Bloomfield Motors, Inc.®” require the manufacturer to
sell—and the purchaser to buy—insurance for personal injury
stemming from a defect in the product.83 But if we are focusing
on bargains we have to ask, do we not, how good is that bargain
mandated by the judicial bureaucracy? How likely is it that the
injury will be compensated under the insurance mandated by the
courts? Is the bargain of getting tort liability insurance so
good—and the assurance of compensation so great—that the
courts should allow no other remedy or insurance to be substi-
tuted for it? Looked at that way, the answer would clearly seem
to be negative. The National Commission on Product Safety,3?
after exhaustively examining the current product liability sys-
tem, opined that “[t]o advise a battered consumer to sue may
simply add insult to injury.”#°

Another argument in favor of permitting elective no-fault
insurance contracts is derived from history: compensation for
personal injury stemming from products, at least, has been for
a century and a half a fascinating minuet between tort and con-
tract.?’ First, in 1842, in order to limit payment for personal
injury, contract (specifically, the doctrine of privity) was used
in a product liability case to get around the inadequacies of tort
(specifically, the almost unlimited liability in tort to almost any-
one);®? then, in 1916, in order to ensure more ready payment
for personal injury, tort (specifically, liability for negligence re-
gardless of the lack of privity) was used to get around the inade-
quacies of contract (namely privity);** then, once again in order
to ensure more ready payment for personal injury, contract (spe-
cifically, the doctrine of warranty) was used increasingly in
products liability cases to get around the inadequacies of tort
(specifically, such requirements as proof of negligence and the

87. 32 N.J. 358,161 A.2d 69 (1960).

88. See text accompanying note 33 supra.

89. The chairman of the Commission was Arnold Elkind of the New
York City Bar, a prominent personal injury lawyer.

90. NaTroNaL CoMM’N ON PropucCT SAFETY, FINAL REPORT 74 (1970).

91. See Franklin, When Worlds Collide: Liability Theories and Dis-
claimers in Defective-Product Cases, 18 STAN. L. Rev. 974 (1966). As
to the mixture of tort and contract in the origins of health care provider
liability, see 1 D. LouiseLL & H. WiILLIAMS, MEDICAL MALPRACTICE § 8.03,
at 194-200 (1973).

92. Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 (Ex.
1842).

93. MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050
(1916).
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absence of contributory negligence);®* then, in order to ensure
still readier payment, tort (specifically, the doctrine of strict lia-
bility) was used to get around the inadequacies of contract (spe-
cifically, such requirements as privity and notice under the doc-
trine of warranty);?3 so now, in turn, to ensure readier payment
still, contract (specifically, elective no-fault liability as a war-
ranty) should be used to get around the inadequacies of tort (spe-
cifically, such requirements as proof of defect under the doctrine
of strict liability) .2®

Bear in mind that the proposal for elective no-fault insurance
follows closely the provisions of the Uniform Motor Vehicle Acci-
dent Reparations Act (UMVARA), the no-fault auto law drafted
at the behest of and endorsed by the Commissioners on Uniform
State Laws.?” Elective no-fault allows those liable in tort for
personal injuries to substitute to the maximum extent possible
no-fault benefits for out-of-pocket losses.?® Concerning this
trade-off, consider the following remarks of Professor Robert E.

Keeton:

(1) Under the existing [auto tort] system, the package is
$25,000 per person/$50,000 per accident liability‘ insurance cov-
erage, with the assurance (by uninsured motorist cove;‘age) of
the collectibility of one’s valid claims against other drxver's up
to at least that same amount. This package . .. [pro_vxdes]
each person with the right to recover for bgth economic loss
and [pain and suffering] when there is a va}xd claim based on
negligence, but no right to recover either kind of damages in
other cases. . ..

(2) The other package is UMVARA, with gl_larante_ed life-
time coverage, no overall limit and relatively liberal internal

94. See W. Prosser, LAw oF TorTs § 97 (4th ed. 1971).

95. See id. § 98.

96. See O’Connell, No-Fault Liability by Contract for Doctors,
Manufacturers, Retailers and Others, 1975 Ins. L.J. 531, 541.

97. NATIONAL CONF. OF CoMM'Rs ON UNIFORM STATE Laws, UNIFORM
MOTOR VEHICLE ACCIDENT REPARATIONS AcCT (Nov. 1, 1972 ed'.). ;

98. See note 76 supra. Even if contracts are used without enablmg
legislation, the provisions of the no-fault draft ‘bill should be _tpe basis
on which insurers draft elective no-fault prov:sions.. In addition, ap-
proval of elective no-fault insurance contracts by an insurance commis-
sioner might well be viewed as necessary under the law of some states.
R. KEETON, INSURANCE LaAw—Basic TexT 71-72, 543-45, 550-53 _(1971). A
regulator might well use the terms of th_e draft bill as a basis for pre-
scribing, proscribing, or permitting specific policy provisions. Note that
approval of elective no-fault insurance con_tracts by an insurance com-
missioner would probably enhance the likelihood qf_a c_ontract being up-
held by the courts, in that approval by a public official is argua}bly incon-
sistent with unconscionability. For more on safeguards against unfair
contracts being imposed on the public, see J. O'CONNELL, supra note 17,

at 155-56.
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limits ($200 per week for wage loss and a semi-private rather

than a private room when hospitalization is needed). Subject

to these internal limits, this package provides total coverage for

economic losses sustained in automobile accidents regardless of

negligence, but no chance of recovering general damages for
popecopomic detriment (such as pain and suffering) unless the
injury is severe.

Which package would you choose?99

To further illustrate the huge amounts now being misspent
under traditional tort liability that could be shifted to prompt
payment of out-of-pocket losses under no-fault insurance, con-
sider the following figures from Michigan: Coverage under
Michigan’s no-fault auto laws pay unlimited medical expenses,
plus $36,000 of wage losses, and residual tort liability (be-
yond the tort exemption under the no-fault law) of $20,000, all
for a cost no greater—and substantially less for those willing to
forego payment if already paid from Blue Cross or employer-
financed sick leave, for example—than the costs of only $20,000
under traditional tort liability coverage.

As suggested earlier, because of the difficulty of identifying
all insured events we cannot mandate the no-fault bargain across
the board to all medical or product injuries.!®® But since the
advantages of no-fault protection are so dramatic compared to
liability based on fault or defect, why not allow anyone poten-
tially liable in tort to put the advantages of no-fault to work?
Recently, the prestigious Special Advisory Panel on Medical Mal-
practice, appointed by Governor Carey of New York and chaired
by President William McGill of Columbia University, stated as
its first of 17 recommendations:

Inasmuch as the present tort law/liability insurance system
for medical malpractice will eventually break down and costs
have and will continue to rise to unacceptable levels, fundamen-
tal reform of the present tort law/liability insurance system
should be undertaken. . . . [T]he overriding concern should be
to create a system of compensation for adverse medical outcomes
resulting from medical treatment, whether or not caused by neg-
ligence.101

99. R. Keeton, Compensation Systems and Utah’s No-Fault Statute,
1973 Utar L. Rev. 383, 399. For further similarly persuasive arguments
based on comparisons between tort liability insurance protection and that
afforded under a federal no-fault standards bill currently before Con-
gress, see Hearings on H. Con. Res. 116 Before the Subcomm. on Com-
merce and Finance of the House Comm. on Interstate and Foreign Com-
merce, 93d Cong., 2d Sess,, ser. 114, pt. 1, 402-19 (1975) (testimony of
Robert Keeton) [hereinafter cited as Hearings].

100. See text accompanying note 55 supra.
101. STATE OF NEW YORK, SPECIAL ADVISORY PANEL ON MEDICAL MAL-
PRACTICE, REPORT 4, 57-63 (1976); N.Y. Times, Jan. 7, 1976, at 11, col. 1.
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sport did not advert specifically to no-fault, but ac-

New York Times: - S
Supporters of the Panel recommenda_tlon_ ave shi
from tk?f no-fault label because they feel it will frighten o{é ntll;ti
insurance companies and lawyers who fought no-fault au

bile insurance . . . .102

There are at least two responses, howe_ver, to any attempt ;o
shy away from the label “no-fault.” First, if that te.rm ati?;(ratsv 3,1
describes the plan, there is little, if any, hope 'that' th}s we —b no S
term can be avoided. The press and the public will m(-ev1.taf‘lt); caIt
the proposed reform by such a widely known label, if 1t1 its.
is not without significance that the proponents of notfau tbmsr}:'-
ance did not invent the term; it was appa.rently cox{)ed 32) e
press as a convenient term that would fit into .headlmes. bniﬁ
introduced by the press, it took on a life of its own fo; ‘tol h
the press and the public, and no Yerm could have supplante lt.
Second, if one is urging reform, perhaps the greatest advantage

i 3. The Times also
102. See N.Y. Times, Feb. 22, 1976, at 38, col. 3. e
reported that an additional fear of the no-fault label wazntahl&_‘lztedg,eotilde-
will feel that doctors guilty of neg}xgence will not be p N d
As to this objection, see notes 145-59 infra an.d accompanymgthin o
103. Perhaps the following exchange 111ustrate§ somle grofessor
problem. A letter from a very thoughtful and eminent ag 1? propo-'
long interested in automobile insurance reform, was rgggwe y
nents of no-fault automobile insurance In October of 1970:
Dear. . . : o . ) ¢ iRl
with the continuing newspaper discussion o
van(.:zéogxgad distortions of no-fault insurance, 1 saw zi lS)llllIr‘lnrﬁgz
sticker the other day! It said “No fault no_pta_y.
that is a production of the Trial Lawyers, Assocril Lion. R
Anyway, it led me to reflect that no-fault és n b Ve
positive kind of slogan. and that it may a}so have eeneMP This
and diluted. How about _“self—protectlo_n msurgnc T
phrase has obvious connotations of self-r‘ehang‘e an seic rg'tect
can also easily be put in an active voice: Insure to p
yourself.”

1 hereby give you . .. a free license to do what you will
with this idea.
In answer:
DearC'ox'méex"ning your provocative note . . . on another name for

reform than “no-fault” insurance, 1 have found that one does

these thingsatall . . . . )

net cRogtt}x;gL for reaso%s that are not at all clear, newspager %eois

ple and then the public latch on to a given name pnd otnthis

stuck with it. The most important thing to my xr}xlmt a'llions

point is that reform is identified by a cg;gtllyp};;;sri ctiaat‘e n& pione

onle recognize. As you can probab ) 2,

gfm ufeétimablygimportant step. Once t’{\?: }:et ;:t‘ltfly:ldt;t,baeln;o:é
how disadvantageous you thl X

?soi{nl-z%slxi‘sed to try to change thefth(‘imuz%l_ogi/_ becggze fla); };%l;

i the big advantage of identificalion ]

g;l\;?’lc:;v ‘ge overwhelming you won’t succeed in changing the

name adopted anyway. g X ) iy .

1 am trying to say is that if this were a 7a‘t al p 3

¥ m;ell-\lf .,f‘ ,1‘3’.. gwith vou in trying to steer the terminology
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one can have, next to a valid idea, is widespread recognition of
the substance of the proffered idea. In the commercial world,
enterprises would gladly spend millions—perhaps hundreds of
millions—to gain the kind of instant recognition that the term
“no-fault” now excites in the United States, and indeed all over
the world. To try to avoid its use for an idea of which it is
descriptive seems both naive and wasteful.) Elective no-fault
may be a controversial and somewhat complicated reform, but
unconstitutional and unconscionable it is not.

IV. TORT COSTS AS THE BASE LINE FOR REFORM

One objection to elective no-fault insurance is that it uses
the costs of the present tort system as a base line. In other
words, it i> the cost of the present system that sets the param-
eters for the operation of no-fault insurance in that it is expected
that providers of goods and services will check their tort liability
costs against the possible costs of no-fault insurance. Based on
that comparison, they will decide whether it is “profitable” for
them to elect no-fault insurance. In the words of Professor
Havighurst:

[E]lective no-fault, having its base line in the existing system

and being designed by providers primarily for their own benefit,

would be viable only to the extent that physicians perceive a

benefit to themselves, in terms of cost and avoidance of unpleas-
antness, in establishing compensable categories.! 04

Professors Walter Blum and the late Harry Kalven of the Univer-
sity of Chicago Law School have more extensively criticized this
common-law base line as a limitation of no-fault plans:

The upshot of a [no-fault] plan is to effect a shift from
a redress perspective to an insurance perspective. As a re-
sult, one is liberated from being controlled by . . . common law
[damages] . . ., and even from being much guided by them.

... Are the [new] award levels to be set on the assump-
tion that there is a more or less fixed aggregate pool to be
distributed as unconditional [no-fault] reparations to the vic-
tims, or on the assumption that the size of the pool is not a
given, but is to be determined by notions of what the award
levels ought to be? It is our impression that in almost all dis-
cussions [of no-fault] it is implicit that there is a more or less
determined limit to the pool, and that this sense of limit is

toward the kind of advantageous terminology you suggest. But

it ain't.
Cordially,
Jeffrey O’Connell

As a further illustration, the name Professor Keeton and I applied to our
original plan, “Basic Protection,” was rarely used by others.

104. Remarks of Clark Havighurst, Conference, supra note 19, in

Havighurst, supra note 58, 1975 DukE L.J. at 1256.
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perhaps the controlling factor in determining the award struc-

ture.

One does not have to look far for an explanation. A chief
point of rhetoric in the advocacy of plans has been that they
will offer a better product, dollar for dollar, than the motorist
is now buying; in brief, under a plan, a motorist’s total insurance
premiums will not increase, but will in all likelihood decrease.
It follows that the maximum size of the pool to be distributed
in unconditional [no-fault] awards has to be set by the size of
the “pool” that is generated under the common law tort-insur-
ance system. Whatever the need to acknowledge the political
imperatives, an anomaly lurks here. The award potential under
a plan is being largely determined by a factor which is irrele-
vant to the aspirations of a plan. The aggregate amount the
common law ‘“collects” for distribution to victims is crucially
affected by the fact that the law is not intended to pay all vic-
tims, but only those who qualify under common law liability
rules. A principle point of every plan in mandating uncondi-
tional [no-fault] reparations is to reject those common law cri-
teria of eligibility for compensdtion. Yet in effect the outcome
is to permit these rejected criteria to limit how much a plan will
do for victims. This almost automatic acceptance of the size of
the common law “pool” as a limitation may be a key clue in
explaining why the discussion . . . under [no-fault] plans has
been so little concerned with theory. Once it is assumed that
the size of the pool is already determined, many genuine issues

. . are readily short-circuited.

. . . Throughout [this Article] we have recognized that the
auto [no-fault] plan is a new institutional concept. Something
new has been brought in to replace something old. At the heart
of every plan is the replacement of conditional redress [based
on fault] keyed to corrective justice, by unconditional [no-fault]
reparations keyed to insurance. One might have thought that
a change so conceived would have been able to break sharply
with the common law and its legacy of traditions, expectations,
and concepts. The most interesting impression with which we
are left is that the common law, even in the case of the most
ambitious plans, still makes its presence felt. Once again, Mait-
land’s aphorism is corroborated: auto [no-fault] plans, too,
might be said to be ruled from the grave.

. . . The most obvious instance, made explicit in the public
rhetoric, is tying the cost of the new arrangement to the cost
of the old. Almost universally the base line for assessing the
cost of a plan to the motorist is provided by the cost to him
of the common law tort-insurance system. Use of the common
law as a baseline is exemplified again in justifying . . . the limi-
tations on reparations. This time the reference is not to what
the common law costs, but to what the common law affords as
redress. The justification may be seen in terms of a “bargain”
in which old common law rights are traded for new uncondi-
tional [no-fault] reparation rights—a justification which would
be without foundation in the absence of any common law

rights 105

105. Blum & Kalven, Ceilings, Costs, and Compulsion in Auto Com-
pensation Legislation, 1973 Utam L. Rev. 341, 346-47, 376.

While these
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Of course the point is well taken; even more than with auto
plans, elective no-fault insurance plans for medical malpractice
e%nd products liability use the present tort liability cost as a base
line—but not necessarily for every compensable event. It might
well be that providers of goods and services would, on occasion
at least, decide to include no-fault benefits that W(;uld increase
costs, on the ground that they and their customers/patients are
bet?er off with such expeditious compensation. A doctor might
dec1.de, for example, that automatic payment for additional costs
attrl.butable to complications arising from a thyroid operation
merit at least offering the patient a higher cost option for insur-
ance..“’“ A manufacturer might similarly consider that auto-
matic payment of benefits for amputation resulting from the
use of his power tool justifies a higher price.107 Admittedly
given st.rong beliefs that present liability insurance costs are toc;
high, this may not happen too often. On the other hand feelings
that costs are too high under present common-law tort,liability
may well stem from the sense of how little anyone but lawyers
.benefi.ts from those high costs; when a better insurance option
Is available providers of goods and services may well sense their
customers/patients will be willing to pay more for better insur-
ance protection.

. Nevertheless, this question of tort liability costs as the base
line for no-fault insurance is worthy of examination. There were
many no-fault auto plans proposed between 1932 and 1965, but
none really focused on what would be the costs vis-a-vis the’ tort
sys.tem.’“ Not surprisingly, it was only with the detailed struc-
turing of auto no-fault in such a way that actuarial opinions
could offer reassurance that costs would not rise and indeed
would probably decline that the no-fault idea took hold.1o? With-
out o_ffering assurances as to cost, a reformer was in the position
of going to a legislature and saying, “I can improve auto insur-

remarks were addressed to auto no-fault plans, th
elecltége nv%-}fatil‘.t for other forms of accidentsl.) By SRy ieagally Mo
) v ether the higher price would be mentioned to—and b
gained over wit_h—the patient would probably, in practice tnum a(fn
;avhethq_er the partxcfular doctor now mentions—and bargains ovér——differ-
nces in expense for various modes of :
oA i s reaton va s of treatment. Doctors often don’t
107. On the reluctance of merchants to ici ial injuri
_ 1 publicize potential in
from th H st
Ly 108. use of their products, however, see J. O’CoNNELL, supra note
108. Cf. O’Connell, Industry and the A i
2 lfgv ey cademic Researcher, 53 Iowa
9. E.g., Harwayne, Insurance Costs of Basic Pr i i
R ’ ) otection P
Michigan, 1967 U. ILL. L.F. 479, 486-87, in Crisis IN CaR Insu:AuclgnlllQn
126-27 (R. Keeton, J. O'Connell, & J. McCord eds, 1968). i
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essarily be encouraged to find that particular optimal point.
Rather, insureds will be induced to carefully pick as compensable
events those accidents likely to have already resulted in tort ver-
dicts or settlements, thereby eliminating collateral payment and
payment for pain and suffering while not greatly, if at all, in-
creasing the pay-out to previously ineligible victims. In other
words, they will be inclined to find an optimal point that elim-
inates tort pay-outs but fails to increase nontort pay-outs.

That costs may be cut too much at the price of eliminat-
ing valid tort claims raises a variant of what Professor Robert
Keeton has spoken of in another context as the cost/equity di-
lemma.''® We cut costs at the price of doing equity. But keep
in mind that the equity that is sacrificed is the “equity” of the
tort svstem, which, in the aggregate, provides precious little
equity. Nevertheless, Dean Richard Roddis of the University of
Washington Law School has expressed the fear of a skewed cost/
equity bargain as follows:

Uncontrolled experimentation by elective no-fault could be
most unfortunate from a consumer standpoint. The providers
will make a series of calculated economic choices about what
to cover and their choices may not be the ones that I, as a health
care consumer, would like to have made. At the least, I suggest
that any elective no-fault system should subject the scope and
terms of provider elections to external public control calculated
to achieve reasonable uniformity, avoid confusion and conflicts
among the elections of different providers in a particular treat-
ment situation, and prevent unreasonable limitations in the elec-

tions.114
Dean Roddis, then, would seem more comfortable if the legisla-
ture or insurance commissioner (presumably upon legislative del-
egation) defined compensable events under the no-fault system

so that an optimal point more favorable to customers/patients
would be ensured.

The question can be starkly posed: Given the admittedly
difficult job of defining compensable events (which drives us to
elective no-fault in the first place), whom do you trust more to
do the job? A legislature and/or government agency on the one
hand or providers of goods and services on the other? One can
make a strong case for starting with the providers of goods and
services since they are in a better position to decide what is best
for them and their customers/patients than are the wisest gov-

113. R. KEeeroN, VENTURING To Do JUSTICE:
Law 136-39 (1969).

114. Roddis, Could No-Fault Malpractice Insurance Work?, MEep.
WoRrLD NEws, Oct. 6, 1975, at 102, 103.

REFORMING PRIVATE
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such extensive result-oriented safety regulations of conduct as
PSROs ended up working. “We end up,” he said, “with building
codes.”?! In the case of PSROs selecting appropriate treatment
—as with selecting compensable events when treatment goes
awry—it is by no means clear that a governmental official ought
necessarily to step between the doctor and his patient.!22

Of course, the choice is not simply a stark one between mar-
ket or governmental determinations of compensable events. Ar-
guably, an insurance commissioner’s approval will be required
before elective no-fault insurance policies are marketed.!?s In-
deed, I have also suggested that advisory committees of profes-
sional and business persons should be established to assist an in-
surance commissioner in approving given types of elective no-
fault policies.’?* Moreover, elective no-fault contracts will be
subject not only to administrative scrutiny by insurance commis-
sioners but to judicial scrutiny by courts as they apply the doc-
trine of unconscionability to identify particular instances of over-
reaching by providers of goods and services.!?5

121. Remarks of Guido Calabresi, Conference, supra note 19. See
notes 137-41 infra and accompanying text. For a detailed description,
incidentally, of the corruption now thriving in New York City as a result
of building codes and other safety regulations, see N.Y. Times, June 26,
1972, at 1, cols. 1-3; id., June 27, 1972, at 1, cols. 6-17.

122. A clear example of where we have resorted to governmental
regulation, rather than physician discretion, in health care matters is in
the prescription of new drugs. Under the Pure Food and Drug Act, 21
US.C. § 1 et seq. (1970), no drug can be prescribed by a physician until
it has been tested and approved by the Food and Drug Administration
(FDA). Id. § 355. With PSROs, we are, in effect, moving to arguably
similar governmentally imposed constraints on physician discretion. But
there seems to be strong evidence that such governmental restraints on
drug prescriptions have cost more in adverse effects than they have pro-
vided in benefits to the public. Studies by Sam Peltzman and Dr. Wil-
liam Wardell indicate that, on balance, we have suffered more in keep-
ing beneficial drugs off (or delaying them from) the market than we
have benefited in banning unsafe drugs. Indeed, for all the restraint
“it is not at all clear that present regulations would prevent a thalido-
mide from being marketed.” V. Fucss, WHO SHALL Live? HEeaLTH, Eco-

NoMIcs AND SociaL CHOICE 115-19 (1974) (citing Peltzman, An Evaluation
of Consumer Protection Legislation: The 1962 Drug Amendments, 81
J. Por. EcoN. 1049 (1973) and Wardell, Introduction of New Therapeutic
Drugs in the United States and Great Britain: An International Com-
parison, 14 CLIN. PHARM. & THERAP. 773 (1973)).

123. See note 98 supra. .

124. J. O’ConnNELL, supra note 17, at 155. Indeed, most of Professor
Havighurst’s criteria might be used. See notes 58-59 supra and accom-
panying text.

125. It will be essential for courts to weigh the fairness of the bar-
gain as of a time before injury—and as it applies to consumers/patients
as a group. J. O’CONNELL, supra note 17, at 118-19.
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An additional fear related to overreaching by health care
providers, in particular, is the fear (reflected in Professor Havig-
hurst’s fifth criterion—“Would an incentive to minimize the oc-
currence of this complication [as a compensable event] bias the
choice of treatment in unfortunate ways?”)!2¢ that doctors
might skew the treatment offered to lessen the likelihood of in-
surance payment being required. If, for example, no-fault bene-
fits seem particularly likely to be paid to a given patient follow-
ing a certain procedure, a different procedure might therefore
be employed.

Here, too, however, participation of the insurance commis-
sioner!*? in applying a criterion such as that developed by Pro-
fessor Havighurst would aid in avoiding allowance of manipu-
lable compensable events that would entail such skewed treat-
ment. Furthermore, skewed treatment itself might be the sub-
ject of a malpractice suit. Finally, query the degree to which
we need be uniquely worried that doctors are going to improperly
skew their treatment for the purposes of insurance any more
than they will skew treatment for other improper purposes.'?®

In the case, then, of improper treatment to increase fees or to
lessen insurance pay-out, there is cause for some fear of unethical
behavior, but structuring bureaucratic remedies to prevent such
behavior ought not to be lightly undertaken.

What operates here is the traditional tripartite spectrum for
controlling improper behavior: Conscience/Market/Fiat. As
economist James Buchanan has so succinctly put it: “The market
economy’s socio-political function is that of minimizing the neces-
sity of resorting to internal ethical constraints on human be-
havior and/or external legal-governmental-political restric-

tions.”!*® To continue our focus on the health care provider,

126. Remarks of Clark Havighurst, Conference, supra note 19, at n.71,
in Havighurst, note 58, 1975 Duke L.J., at 1256.

127. See notes 123-24 supra and accompanying text.

128. Recently, for example, a prominent physician urged that sur-
geons be receiving salaries rather than charging fees that might tempt
them to perform unnecessary operations. Dr. George Crile, Jr., emeritus
consultant in surgery of the Cleveland Clinic, stated, “A surgeon deciding
whether or not a patient should be operated on is acting as a judge.
When he knows he will be paid $500 if he operates and nothing if he
doesn’t, the surgeon is faced with a conflict of interest.” Chicago Sun-
Times, Dec. 14, 1975, at 98, cols. 1-5. But what, for example, will be
the effect of reimbursement only by salary on the availability of neces-

sary surgery?
129. Buchanan, Good Economics—Bad Law, 60 VA. L. Rev. 483, 486
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need be overbalanced by further tight, restrictive governmental
controls either prescribing or proscribing norms for (1) treat-
ment or (2) payment for injury arising from treatment.

In significant measure, then, rejection of elective no-fault in-
surance or a corresponding insistence that compensable events
initially be defined by a legislature or insurance commis-
sioner might replicate the fallacy of the courts if they were to
strike down any and all elective no-fault contracts as contracts
of adhesion or, if authorized by statute, as unconstitutional.!33
In both cases, resort would be had to governmental fiat rather
than the market to define compensable events. In each instance,
a governmental agency (the courts or the legislature or an insur-
ance commissioner) would be insisting that the line protecting
the consumer/patient be drawn at a certain place—and, more spe-
cifically, at a point other than where providers of goods and serv-
ices (who, in the aggregate, have to think about pleasing the con-
sumer/patient) might have drawn it. All I'm suggesting is that
—at least to start with—it might be best to rely primarily on
providers of goods and services to draw that line at an appropri-
ate place (with some relatively loose—and tolerant—supervision
from courts and insurance commissioners), even though they will
make some mistakes (and probably in their own favor). In the
words of economist Harold Demsetz, speaking at a conference on
the economics of products liability:

We would like to go on the premise that freedom of action is
something that is good. We would like to have it produced, but
it is not producible without costs. One of the costs of producing
freedom is that people are going to make mistakes in using their
freedom. Even from their own viewpoint they are going to
make mistakes.

... It is not [, however,] a question of no mistakes versus
some mistakes[;] it is a question of having mistakes of one kind
versus mistakes of another kind. Obviously, no one has perfect
knowledge.13¢ Somehow you must decide when you are going
to stop trying to rectify the mistakes that arise from people’s
exercise of freedom. And maybe the line is not drawn in the
right place. Maybe you want to shove it one way or another,
but merely citing the fact that some people [make] . . . mistakes

133. See notes 81-100 supra and accompanying text.

134. Economist George Stigler has observed: “We [talk] ... about
how the market acquires information and how people react to it, but
on the other hand, [one cannot] . . . presume that the legislature gets
free, accurate, and immediate information on new developments and that
it has an efficient bureaucracy to enforce its policies.” Remarks of
George Stigler, AAS-AEA Conference on Products Liability, in Manne,
Edited Transcript of AAS-AEA Conference on Products Liability, 38 U.
Car. L. REv. 117, 134 (1970).
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that . . . hurt third parties is not in itself a convincing argument

to me that we ought to draw the line someplace else.l &

In thus relying on the marketplace, one echoes the senti-
ments of many economists—and others—who question ever more
regulation of the marketplace. At the same products liability
conference, Melvin Reder, a Stanford University economist, ar-
gued as follows:

Part of what the economists have been saying is in fact what
the stuc_lentg have been saying. No “in loco parentis.” What we
are saying is that, given the way people get information, they
are going to do as good a job, as far as they are concerned, as
some other person or agency can do for them. However poor
this may be, the alternative to having individuals make their
own individual decisions is to have them made by some other
gnechan.ism, anc}, in general, what we [economists] are saying
is that in practice most people will indicate that . . . this is in-
ferior.136

As to mistakes stemming from governmental fiat, especially
in the area of insurance, Dean Spencer Kimball of the University
of Wisconsin, the country’s leading authority on insurance regu-
lation, has characterized the “typical American insurance code
[of laws as] a rubbish heap without parallel in the law-making
of modern man.”*3?” And Professor Robert Keeton has been
quick to point out that insurance terms dictated by public fiat
are by no means necessarily framed in the public interest:

To say that a policy form is prescribed by statute or by ad-
ministrative regulation is not to say that the initiative for modi-
fication . . . is. . . with the legislature or administrator. In fact
the initiative i3 more often elsewhere.

[W]ith respect to forms prescribed by administrative reg-
ulation [for example] it appears that proposals for change
more often come from insurers than from any other source, in-
cluding the office of the administrator. . . . [T]he administra-
tor gets most of his information about new needs through insur-
ers, and in most instances his action on proposed forms is based
to a large extent on information presented by them in support
of proposed changes.138
A good example of the public interest in insurance matters

being perverted by governmental fiat lies in legislative and ad-
ministrative prohibitions across the country against the writing
of group auto insurance—insurance that normally would be pro-
vided automatically as a part of one’s employment, with the
premiums paid in whole or in part by the employer. Despite
the fact that the greatest percentage of health insurance in the

United States is sold under such group policies—with similarly

135. Remarks of Harold Demsetz, id. at 138-39.

136. Id. at 138.

137. Kimball, Introduction: Unfinished Business in Insurance Reg-
ulation, Symposium on Insurance Regulation, 1969 Wis. L. Rev. 1019.

138. R. KEETON, INSURANCE LAW—Bas1c TEXT 71 (1971).
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But this, of course, is precisely the virtue of the elective fea-
ture of no-fault insurance. As Forbes magazine has reported,
“[Elective no-fault] . . . can be applied where it works and ig-
nored where it doesn’t. An accurate check on costs and benefits
can be kept at each step of the way.”'** Indeed, since by defini-
tion there is no compulsion to offer such coverage, it lends itself
perfectly to the so-called “stop loss” device under which, once
insurers have committed a given amount of loss reserves to no-
fault payment, they need not offer any further no-fault contracts.
That way insurers and insureds need not fear the uncertainties
normally accompanying novel and untried coverages, especially
those mandated by statute or regulation.

V. THE EFFECT OF ELECTIVE NO-FAULT
ON DETERRENCE

While recognizing that the present system of tort liability
ill serves deterrence of unsafe medicine, for example, many will
nonetheless insist that any substitute system must clearly lead
to deterrence. Here, too, is an issue of real bite. Since several
observers have already expressed fears that unless a no-fault
compensation system as applied to medical injuries can be seen
as a quality control device, it will either not get off the ground
or fail to function properly, the following analysis will focus on
medical malpractice. But most of the points are applicable to
products liability as well. Those who fear the effect of no-fault
insurance on deterrence have no illusions that the present tort
system is effective in encouraging quality control. Nevertheless,
they fear that if other quality-assurance incentives are not sub-
stituted for the loss of the in terrorem feature of malpractice law,
elimination or significant weakening of the common-law fault
system may prove difficult despite the clear benefits to be de-
rived. Such fears are often expressed at conferences and hear-
ings on medical malpractice when a switch from fault to no-fault
insurance is proposed. Professor Havighurst’s original proposal
for Medical Adversity No-Fault Medical Maloccurrence Insur-
ance (written with Lawrence Tancredi) had as its primary em-
phasis forcing the compensation scheme to function as an in-
centive to encourage quality control. His subsequent approach,
reflected in his conference remarks, is significantly less theoreti-
cal and more practically oriented, but is still focused on qual-
ity control.24® And, in the words of Dr. John Ball of the Depart-
ment of Health, Education, and Welfare:

144. Sue! Sue!, FOREES, Sept. 1, 1975, at 63, 64.
145. See notes 57-60 supra and accompanying text.



: 1, 60:501
LAW REVIEW  [Vo
550 MINNESOTA

i tice] . - -
its most basic sense, [liability for rqedlcal mglpl;‘;gt th]e 23
Y control on the quality of medical care 1n i e
apts &) tisfied with a medical care outcome, can s; gontrol s
txg e e Thus malpractice is a mechanism osuch oL,
vider of .care.f outcomes of care, perhaps the only iy
?t‘e' q%afhégu;)se generally accepted tha: 1tl is not a
g e i i as a control in
Zslcihl':nl::}?ax?i:vrg ‘atf &::ft::geof the spectrum of care w

the consumer is most concerned. %
hae i ws, [the
.A ide from its historical back_gropnd x(x;_ tc;réarléa gl
side [claims system] may exist in me 1‘cta‘ g e
gleilftf:: t:: ei!s the only game in fo::?é itThiit oliye i ml:mod R
tltOl i tl_me 'OUtc:x%eigfm!?g?;arixnary mechafmsm ofixg::;l::;act:mm
e dl'smph%lel’uile it may be inefficient, unjust, or B bt
ey it exists at least in part because O e s
e e It exists alsc because it 18 the i
0 altexjnatwes.. h takes into account th_e interest ?n R
mechamsxxn;v 1z;‘llfernative to the malpractice system
sumer.

speak to those interests.148
- als_° Iz'nind however, that no one can derr;onst:::ﬁ :}}]1:111;
g tem hecessarily serves as a deterrent less o
T tem. In the case of workers’ compensamz n,t =
o fau}lt'syr?ot ti'xought that turning to no-fault pays i
ity R P red employees encouraged careleSSrtxei, o
Vi tlo 12:: Indeed, the converse has been pos lll) a Pr.ofes-
B e fo yerh.aps the leading treatise on tort la\{ y i
s Wordslo II')Iarper and Fleming James of Yale a::;fet i
‘S‘c')If}sxeF;l‘lzsiiron is whether the ten?:;:c};aﬁt I?;gx;li;‘;z % retzined,
; PETR .
reduce accidents ]1:’ :)lfl ?ﬁfﬂﬁﬂ = iability is substggrte:siosr_
ok p'rmmgh t the tendency would be stronger- un eale]
ey e 15 t : liability.”4" In support of this cc_)gc t: re:
S 1}e 'tilz'lt forcing someone to pay for acmpigfessor
e L arglt encourages safer conduct 1n that, as e
st ol has written, “If the law requires a pexi1 e KA
Warren Si;vezct:r is more likely to strive for ttla;: e; !?::s
11n 1.erseucifl,ireseonly the ordinary precautions to be taken.
aw

note 19.
Ball, Conference, SUPrE § 12.4, at 755-56
146. Remarks of John Trm Law OF TORTS 4,
& F. JAMES,
147. 2 F. HARPER

" Superior,” in HARVARD
(1956). :ons as to “Respondeat » 1,iability Cases,
145 seavey, Specutations @@ 10 |20 employers” Liabilty, Eoocy
ok 3 Jirt S 430243 (Holmes, J- °°"°“m"§36vi{£(::eto' no-fault liability
250 U.S. 200, 220 entment of health care when one is
= r?lsgtﬁnznghra??? is somehow unl:alf_t‘; }gvtehéonop_aéult plan with
on the 8T doctor, upon hearin
not at fault. Thus one

1976] ELECTIVE NO-FAULT 551

Nor should the allegedly large amount of incompetent medi-
cine being practiced by incompetent doctors!‘® be seen as an
argument against no-fault insurance.!’¢ After all, it has never
been the case that only safer employers have been allowed cover-
age under no-fault workers’ compensation. Indeed, the less safe
is a provider of goods or services or jobs, the more the need to
guarantee payment for injuries stemming from his actions. Also,
the less skillful or prudent is a provider of goods or services or
jobs, the less we probably need fear his ability to control or

manipulate his accident risks so as to unfairly arrange lesser pay-
ment under his insurance.15!

On the other hand, notwithstanding the optimism expressed
by Harper and James, confidence that no-fault insurance will not

lessen deterrence is probably about as far as we can go—at least
for the present. Blum and Kalven suggest:

Economists have urged that the chief function of [an insur-
ance payment] ... system is to provide incentives that will
serve to alter behavior so as to optimize accident costs in the
society. . . . The argument over the degree to which the deter-
rence objective offers criteria for designing [insurance-pay-
ment] . . . systems has not been resolved. ... [W]e are dis-
posed to hazard the guess that deterrence strategies cannot, for
both practical and political reasons, be executed through . ..
highly differentiated insurance [mechanisms]. . . .152

its elimination of payment for pain and suffering, stated: “It sounds
like the only people we’re going to preserve pain and suffering for are
the doctors.” Remarks of Dr. Torrey C. Brown of the Johns Hopkins Uni-
versity Medical School faculty, Conference, supra note 19, in the Balti-
more Sun, Nov. 22, 1975, § B, at 2, col. 8. This view seems mistaken, but
it nevertheless indicates that payment under no-fault insurance will still
entail some emotional as well as financial penalty. Indeed, Professor
Robert Keeton suggested at the University of Maryland Conference, su-
pra note 19, that one means of avoiding any stigma attaching to no-
fault payment is to place all the patients of a health care provider
(whether doctor, hospital, or clinic) under a (floating) group insurance
contract so that payment takes on a “first party” aspect and does not
come directly from the health care provider or its insurer. Even so, the
nexus between the provision of health care services and ultimate pay-
ment will probably furnish as much deterrence as we realistically can
hope for, at least at the outset of elective no-fault insurance.

149. See, e.g., N.Y. Times, Jan. 26-30, 1976, at 1.

150. Especially given the haphazard, episodic, and dilatory way mal-
practice is discovered and proven. See notes 1-3, 145-46 supra and ac-
companying text. In addition, it is common knowledge that often the
safest doctors and hospitals—who undertake the most difficult cases and
procedures—face the most malpractice suits and the highest malpractice
costs. See N.Y. Times, May 10, 1976, at 23, cols. 2-5.

151. See notes 113-14, 126-27 supra and accompanying text.

152. Blum & Kalven, Ceilings, Costs, and Compulsion in Auto Com-
pensation Legislation, 1973 UTaxr L. REv. 341, 380 n.44.
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It may not be without significance that after generations of
experience, insurers are still apparently totally frustrated in try-
ing to encourage industrial safety through variations in insurance
rating techniques under workers’ compensation insurance. As
Professor Patrick Atiyah has written:

The [National Commission on State Workmen's Compensation
Laws] studied the industrial accident level in States with very
different levels of workmen’s compensation benefits. On the
basis of economic theory, it might have been supposed that in
states where the benefits and therefore the premiums were
higher, employers would take more care (and spend more
money) to minimize accident costs by keeping the accident lev-
els as low as possible. However, no systematic relationship was
discovered between accident levels and benefit levels.[153] Even
when comparisons were made between states with similar in-
dustrial backgrounds there was no observable corrollation be-
tween accident levels and benefit levels. For example, Virginia,
Georgia and Alabama had similar benefit levels but widely dif-
ferent accident levels; Pennsyl¥ania and New Jersey had very
similar accident levels but vastly different benefits levels. The
Commission concluded that the evidence suggests that “work-
men’s compensation insurance rates are not the strongest force
affecting the frequency of accidents.” R34]

. . . Although it would be wrong to overlook altogether the
broad effect of market deterrence on accident cost . . . the de-
tails of the argument seem to depend too much on forms of fine
tuning which are inappropriate to the circumstances. Thus, any
suggestion that an elaborate system, placing carefully calculated
accident costs attributable to each activity onto that activity,
would be justifiable, seems quite unacceptable. Indeed, crude
though the tort system itself may be, it is by no means certain
that other systems of distributing accident costs will be any
improvement from the point of view of [market] ... deter-
rence. As we have seen, tort law does at least have the virtue
from this point of view that it places some accident costs on
those who cause accidents, and some on those who suffer them.
From the point of view of [market] ... deterrence this is a
reasonable result, even though “fine tuning” might suggest a
much more elaborate way of dividing the costs. The case
against tort law, and the case for its replacement, do not de-
pend on considerations of these kinds.

The difficulty of calculating social costs, and evaluating
noneconomic costs and benefits, of allocating different costs to
different activities, and of assessing the effect of [market] . . .
deterrence in face of a market distorted [for example] by taxa-
tion, are such that [market] ... deterrence can usually only
operate in a rough and ready way at best. . . . Since the whole
exercise can only proceed on the basis of approximations and

153. Citing NATIONAL COMM'N ON STATE WOREMEN’'S COMPENSATION
Laws, ReporT 97, fig. 5.5 (1972).
154. Citing id.

-
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guesses anyhow, there is little purpose to be served in ., ,

[using] delicate instruments.! 58

On the question of deterrence, one involved in the struggle
to enact no-fault auto insurance has a sense of deja vu: As to
auto insurance reform, there were those who insisted that the
real problems of auto insurance were with unsafe drivers or un-
safe cars or unsafe roads or all three. The true solution to the
problem of auto insurance therefore was seen in restructuring
the system to somehow encourage greater safety (more energetic
criminal prosecution of motorists, more refined merit rating, and
more regulation of the design of the automobile, for example).
Similarly, it was often said that paying people regardless of fault
would lessen deterrence of unsafe driving. In point of fact, the
variables of achieving or encouraging traffic safety are so vast
that there is vigorous dispute about what steps to take.!*¢ No-
fault auto insurance has proved successful because its goal was
kept narrowly focused: bettering compensation, and this to be
done by simplifying the insured event through eliminating pay-
ment that had not only been based on an unmanageable crite-
rion (fault) but that had included compensation for an item with
an equally unmanageable criterion (pain and suffering). By
eliminating those two cumbersome variables, it has been possible
to use insurance dollars with vastly greater efficiency and expe-
dition to pay for actual economic losses. This had also been the
narrow focus that enabled workers’ compensation to successfully
replace tort liability for industrial accidents over a half century
before.

Nevertheless, the same emphasis, not on reform of the tort
system, but on eliminating underlying causes is being urged for
medical malpractice. Testifying before Congress, Dr. Sidney M.
Wolfe, Director of the Health Research Group of Public Citizens,
an organization sponsored by Ralph Nader, stated:

[In] ... working toward resolution of the malpractice
crisis, the primary attention must be directed toward the [over-

155. P. AtrvaH, ACCIDENTS, COMPENSATION AND THE LAw 550-51, 555-
56 (2d ed. 1975). But see Remarks of Clark Havighurst, Conference,
supra note 19, in Havighurst, supra note 58, 1975 Dure L.J. at 1263-
69. For further discussions of the difficulties of achieving precise instru-
ments of market deterrence through variations in insurance rates, see
Atiyah, Accident Prevention and Variable Premium Rates for Work-Con-
nected Accidents (pts. I & II), 1975 Inpus. L.J. 1, 89.

156. Witness, for example, the arguments pro and con about the effi-
cacy of federal regulation of automobile design. See R. NADER, UNSAFE
AT ANY SPEED (2d ed. 1972). But see Peltzinan, The Effects of Automo-
bile Safety Regulation, 83 J. Por. Econ. 677 (1975). For a report on
the dispute, see Wall St. J., Feb. 23, 1976, at 3, cols. 3-6.
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all) health care system as the real source of the crisis. . - -

The public is now faced with treating this expensive, wasteful,
and often lethal disease called malpractice. Shall the treatment
be symptomatic, or shall it get to the heart of the problem. Not
surprisingly, virtually all of the solutions proposed thus far
[such as no-fault insurance] avoid the central causal problems
of poor quality and the deteriorated doctor (provider) /patient
relationship and, instead, try to manipulate symptoms.137

But to the extent that we abandon the narrow focus that
has worked for industrial and auto accidents—to the extent that
we let ourselves (at least at this point) be distracted by attempts
primarily to encourage better or cheaper health care—we are
very unlikely to achieve what can be achieved, namely, beneficial
change in the tort system as applied to injuries in the course
of medical treatment. This is not to say we should not, in struc-
turing no-fault liability, be at all concerned about achieving
greater safety or that we should scorn separate efforts aimed at
that goal. Rather, we must keep in mind that safety is a very
distant and difficult goal compared to the immediately beneficial

results that can be gained by eliminating, wherever feasible, in-

surance payments based on fault and for pain and suffering.
deterrence (and

Lacking any clear indication that it will lessen
the workers’ compensation and auto no-fault experience certainly
foretell no such result), we should get on with eliminating these
counterproductive payments whenever and wherever possible.
And we should be chary of encumbering a proposal that would
accomplish this goal with controversial—and probably unwork-
able-—governmentally mandated provisions designed to alter the
methods of a very learned, proud, and entrenched profession.!®®

fore the Subcomm. on

157. Hearings on S. 482, S. 215 and S. 188 Be
are, 94th Cong.,

Health of the Senate Comm. on Labor and Public Welf

1st Sess. 670, 674 (1975).
158. Consider the analogy to Health Maintenance Organizations

(HMOs). An HMO, such as the Group Health Co-operative of Puget
Sound, is “an organization which provides comprehensive medical care,
including preventive, diagnostic, outpatient, and hospital services, to a
voluntarily enrolled consumer population in return for a fixed, prepaid
amount of money.” Elwood, Restructuring the Health Delivery System:
Will the Health Maintenance Strategy Work?, i

ORGANIZATIONS: A RECONFIGURATION OF THE HEALTH SERVICES SysTEM 3
(1971) (University of Chicago, Center for Health Administration Stud-

jes), quoted in V. Fuchs, supra note 122, at 138. But also consider, for
example, the effect on such organizations of tight governmental regula-
e that they operate in

tion, the supposed purpose of which is to ensur
the public interest. (And in reading the following, one might hypothet-

ically substitute for “HMOs” the phrase “no-fault insurance for defined
compensable events.”)

o,
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VI. FURTHER RESEARCH FOR IMPLEMENTING
ELECTIVE NO-FAULT

What further research is necessary as a prelude to institut-
ing elective no-fault insurance (either by statute or contract) ?
Initially, still using medical maloccurrences for purposes of illus-
tration, funds might be obtained to finance meetings involving
doctors in various specialties, hospital officials, lawyers, in-
surance executives, underwriters and actuaries, and possibly rep-
resentatives of the National Association of Insurance Commis-
sioners to formulate usable and representative lists of compen-
sable events for various medical specialties and hospitals. Once
such lists are compiled, it will be necessary to determine the ef-
fect that paying for such events will have on insurance costs.

iat, in turn, must be done by researching the effect of suci
payment on the costs of claims (average claim cost) and on the
number of claims (claim frequency). As to average claim cost,
it must be determined what savings are effected by not paying
for (1) legal and insurance expenses incurred in determining
fault and the monetary value of pain and suffering, (2) pain and
suffering itself, and (3) amounts already paid by other sources,
such as Blue Cross and sick leave. As to claim frequency, it
must be determined how many more claims must be paid once
claims are paid regardless of whether the health care provider
can be proven negligent.

Such studies could be done either hypothetically or by ac-
tually paying certain numbers of claims on a no-fault basis. A
hypothetical study could be done either retrospectively or pro-
spectively. If done retrospectively, closed claim files of insureds
and insurers should be examined to determine the effect that
no-fault payment would have had on average claim cost and
claim frequency. Medical data should be used to estimate what
the effect of no-fault payment on claim frequency would have
been. Since insurance payment has been based on common-law
tort criteria, existing records will by no means reveal all the
claims that would be eligible for payment once common-law tort
liability criteria are abandoned. But medical data are often
available to ascertain the number of adverse results from given
medical procedures, regardless of whether the adverse results are
negligently induced. A prospective study, on the other hand,
would begin with study of claim files as they are closed to deter-
mine the relevant data and with similar supplementary use of
medical data to determine the effect of no-fault payment on claim
frequency. A possible disadvantage of a retrospective study is
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that the available data may not have been collected in the mpst
suitable form. Such a defect poses no problem for a prospective
study since one can define at the outset wha.t data to c.ollect. But
a corresponding disadvantage of a prospective stufiy is the delay
in waiting for claims to be closed. Of course, it might prove
possible to combine these methods to supplement and cross-check

each other.

As to hypothetical versus factual studies, hypothetical stud-
jes have, by definition, an unreal quality about t}.lem. Actual
payments on a no-fault basis might be somewhat dlffe.rent fx.‘o}z;n
hypothetical predictions as to what payment of such clgxms mig t
entail. But, of course, an experiment in actually paying claims
on a no-fault basis is a much more ambitiou; undertaking than
a hypothetical study. On the other hand, it is }w no means un-
feasible. Cooperating hospitals, for example, might well be will-
ing to experiment with actually contracting to pay on a no-faul't
basis for certain adverse results of in-house surgery or other acci-
dents. Whoever funds such no-fault research may need to pro-
vide an additional subsidy to cover unexpectedly large losses.
But with or without a subsidy, a “stop loss” provisio.n“‘2 could
ensure that only a committed amount was exposed in the ex-
periment.

Whichever of these research methods is adopted_, measures
should begin immediately for expediting experimentation by sim-
plifying the insured event for medical. maloccur.rences. Such
simplification can best be achieved by 1mp1emen.tmg, wherever
feasible, guaranteed but limited payment for predxctz’a,bly adverse
results as a replacement for the present “rouliett.e syster_n of
medical malpractice compensation under which 1n3ure.:d patients
are forced to pursue the remote possibility of a relatively huge

settlement or verdict.

VII. DISABILITY INSURANCE AS AN ALTERNATIVE
TO INSURANCE FOR DEFINED COMPENSABLE
EVENTS

It may turn out that the device of listing compensable events
under elective no-fault insurance for medical injuries will prove
too difficult to arrange (depending, as it does, on the intense co-
operation and coordination of doctors, lawyers, insurers, and in-

162. A “stop loss” provision is designed to cut off exposure to losses
at a certain point. In this case, once loss reserves of a given amount
are committed, no further no-fault contracts would be offered.
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sureds) or execute (in that adverse results may not be easily
isolatable, e.g., cardiac arrest can lead to brain damage—would
the latter be included under cardiac arrest as an adverse result?).

An alternative—and arguably simpler device—might be
worth considering, especially (but not exclusively) for hospitals.
Under this proposal, a health care provider would agree in ad-
vance of surgery to provide disability insurance covering further
medical expense and wage loss (up to $200 per week) once any
other health insurance or sick leave applicable to the patient had
been exhausted. Such insurance would cover any disability com-
mencing within a certain number of hours or days after surgery
(the precise time to be determined in the insurance policy). In
return for every one dollar of disability coverage, the health care
provider would contract with the patient for a corresponding ex-
emption from medical malpractice liability. In other words, if
the health care provider contracted with the patient to provide,
say, $10,000 of disability insurance, such provider might secure
an exemption for medical malpractice liability up to $20,000 of
tort liability damages. The particular multiple would turn on
how much disability insurance could be purchased from the sav-
ings that would result if malpractice insurance premiums were
calculated on the basis of this tort exemption. It might turn
out to be on a ratio of 1:1 or 1:2 or, on the other hand, even
higher, because of the large number of claims that might have
to be paid under such disability insurance. In light of the rela-
tively remote chance that any given patient would ever be paid
from medical malpractice insurance and the long delay in pay-
ment if made,'®® the exchange might appeal to most patients
at almost any ratio.

That the new coverage is disability insurance—covering any
disability leading to further medical expense or wage loss—would
dispense with problems of exhaustively defining adverse results
from particular medical procedures. Litigation over whether a
particular adverse result was, in fact, within the scope of the
definition would also be avoided. Note that payment under such
disability insurance could be defined to commence only after the
normal recuperative period—also defined in the policy—for the
particular medical procedure.!8

If it turns out that providing coverage for wage loss as well
as for the cost of further medical care is too expensive, the disa-

163. See text accompanynig note 32 supra.
164. See generally note 118 supra and accompanying text.
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bility insurance contract could be written to cover on'ly medical
care costs. And since medical care is furnished in kind by .the
health care provider, this coverage might be much less expensive.
Here, too, because of the uncertainty and delays of payr.nent
under traditional medical malpractice insurance, most patients
would probably readily agree to substitute certain payment for
needed medical care for an uncertain claim for tort damages.

Furthermore, the advantages of greater assurance .of pay-
ment are so undeniable that even if the costs of such' filsa'blhty
insurance turn out to be so much greater than tort liability insur-
ance that health care providers cannot offer it as a substitute
(even without including wage loss), they might nonetheless offer
it to patients for an additional charge. Suc'h an arrangement
might still be advantageous to the patient, since he would .not
bear the full cost of the coverage. The health care provider
would pay the premium to the extent of his savings from the
lower malpractice insurance rates attributable to the tort exemp-
tion feature of disability insurance. .

As a further inducement to lower costs, the tort exemption
could be based on a sliding scale. Thus when the h.ealth care
provider offers disability benefits of a very substantial amoupt
(such as $200,000), a total tort exemption might bg sef:t}red in
return.'®> Moreover, a total exemption might be justified _for
even much lower disability benefits ($50,000 or less), depending
on comparative tort and disability insurance costs.

Note that health care providers would not be obliged to offer
such disability insurance to all patients. Aged patienFs or others
particularly susceptible to adverse surgical r&sqlts might be ex-
cluded. Furthermore, no patient would be required to a.ccep.t tl.le
substitution of disability insurance for medical malpractice hatbxl-
ity. And such disability insurance need not cover death benefits.

Finally, as with the proposal for elective no-fault medical
malpractice insurance, a stop loss device could be t.amploye’d to
ensure that only a predetermined amount of th.e'ms‘urers re-
sources were exposed in an experiment with disability insurance.

VII. ELECTIVE NO-FAULT REFORM IN BROAD
PERSPECTIVE

Recently, Daniel Patrick Moynihan, in urging favorable con-
sideration of elective no-fault insurance, called no-fault auto in-
surance “the one incontestably successful reform (proposed in]

1685. See O'Connell, supra note 76, at 281.
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. .. the 1960’s.”1%® Tt is significant that the principal dispute
as to no-fault auto insurance for personal injury concerns
whether and how it is to be extended beyond the states where
it has been enacted.!®” No state in which it has been enacted
is seriously considering abandoning it, but every state that does
not have it is debating whether to adopt it. Even more signifi-
cantly perhaps, after more than 50 years of experience with no-

166. Moynihan, Foreword to J. O’'CONNELL, supra note 17, at xi. See
note 99 supra and accompanying text.

167. Auto no-fault laws that wipe out tort suits (so-called ‘“true”
no-fault laws as opposed to “spurious” ones; for a discussion of the dis-
tinction, see J. O’CoNNELL, supra note 17, at 24 n.4) have meant genuine
—and arguably dramatic—improvement in law and insurance applicable
to personal injury resulting from auto accidents. For favorable reports
on no-fault as applied to personal injury in New Ycrk%, Connecticut, and
New Jersey, see N.Y. Times, Oct. 5, 1975, § E (News of the Week), at
6, cols. 4-8. There may be a need to increase the tort threshold (below
which claiins based on fault cannot be pursued) because of rising costs
for auto insurance in New York State. See N.Y. Times, Dec. 21, 1975,
§ E (News of the Week), at 5. See also id., Jan. 24, 1976, at 1, cols.
1-3; id., Jan. 25, 1976, at 1, cols. 5-7. As to Massachusetts, Benjamin
Taylor of the Boston Globe staff writes: “It was hoped the law would
root out phony claims and eliminate costly legal fees thereby halting
the rapid rise of insurance rates for bodily injury coverage which oc-
curred during the late 1960s. As John O’Connor, a spokesman for the
insurance industry, said ‘It worked beyond anyone’s wildest dreams.’”
Boston Sunday Globe, Oct. 12, 1975, at 37, colL 4. For favorable reports
on no-fault in Minnesota, see St. Paul Dispatch, Sept. 25, 1975, at 33,
cols. 3-6; and Minneapolis Star, Sept. 25, 1975, § B, at 8, colL 1. For
a more documented appraisal of the success of no-fault as applied to
personal injury, see Hearings, supra note 99, at 402-34 (testimony of Rob-
ert Keeton). For an appraisal of no-fault auto insurance as on the whole
successful, though plagued by, among other things, inflation and the
elimination of too few tort suits by low tort thresholds, see Wall St.
J., Jan. 21, 1976, at 1, col. 6.

Admittedly, as Professor Keeton points out, “the possibilities for im-
provement of the [auto insurance] system [as applied to car damage]

. . are very modest in comparison with the dramatic improvements af-
fected by a real no-fault system for injuries to people.” Hearings, supra
note 99, at 676. This is largely because the savings of eliminating pay-
ment for pain and suffering and lawyers’ fees are not applicable (since
car damage cases are often arbitrated inexpensively and expeditiously
between insurance companies). Indeed, most of the public dissatisfaction
with the operation of no-fault insurance has stemmed from its applica-
tion to property damage. See Boston Sunday Globe, Oct. 12, 1975, at
37, cols. 2-5. In Michigan, see note 37 supra and accompanying text,
and in Florida, Kluger v. White, 281 So. 2d 1 (Fla. 1973), the property
damage provisions of the no-fault laws have been ruled unconstitutional.

For two scholarly empirical studies reporting favorably on the ex-
perience under no-fault laws in Florida and Massachusetts, see Little,
No-Fault Auto Reparation in Florida: An Empirical Examination of
Some of Its Effects, 9 U. Micn. J.L. ReForm 1 (1975); Widiss, Accident
Victims Under No-Fault Automobile Insurance: A Massachusetts Survey,
61 Iowa L. Rev. 1 (1975).
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fault workers’ compensation, none of the 50 states that have
adopted it has ever seriously considered voluntarily abandoning
it.1$8 Moynihan has attempted to place elective no-fault liabil-
ity in a broad socio-political context. He cites the rise in distrust
of business and professionals, as well as government, exemplified
in the increasing aggressiveness—but concomitant futility—of
the consumer movement:6®

There is an element . . . in the new consumerism which is pot
reassuring at all . ... I fear that American education 1s in-

168. According to the National Commission on State Workmen'’s

Compensation Laws:
We have discussed the implications of abolishing workmen’s

compensation and reverting to . . . negligence suits, a remedy
abandoned some fifty years ago. This option is still inferior to
workmen’s compensation. . . . [Tort] liability suits [are] a

drawn-out, costly and uncertain process that was dismissed long
ago as a means of dealing with occupational injuries and dis-

eases.
NATIONAL COMM'N ON STATE WORKMEN'S COMPENSATION LAWwS, REPORT

25, 45 (1972).

The ironic thing about criticism of auto no-fault is that, in large
measure, it has stemmed from four associations—two insurance associa-
tions (the American Mutual Insurance Alliance and the National Associa-
tion of Independent Insurers) and two lawyer associations (for the plain-
tiffs, the Association of Trial Lawyers of America, and for the defendants,
the Defense Research Institute). See Wall St. J., Jan. 21, 1976, at 1, col. 6.
And it is precisely these groups that have labored energetically—and in
large measure successfully—to see to it that any no-fault law is crippled
by a low tort “threshold,” with the result that relatively few claims
based on fault are eliminated. Thus, insurers must stand ready in far
too many cases to respond to both no-fault and fault-based claims. Hav-
ing labored to see to it such no-fault laws are passed, these organizations
and their members then point to such emasculated laws as proof that
no-fault laws don’t work as well as their genuine supporters promised.
But those genuine supporters urged—and are urging—an elimination of
all but the most serious claims based on fault (for example where dam-
ages for pain and suffering exceed $5000 or where total disability exceeds
90 days), while the insurers and trial lawyers mentioned above have seen
to it that tort thresholds, where enacted at all, allow claims based on
fault to be brought whenever medical expenses exceed amounts as low as
$500. See J. O’'CONNELL, supra note 17, at 24-25, nn. 4, 5, 6, 12. See also
J. O'ConNELL, THE INJURY INDUSTRY AND THE REMEDY OoF NoO-FAuLT IN-
SURANCE 110-21 (1971). Indeed, these same insurers and trial law-
yers advocate no-fault plans that mandate no elimination of tort
claims whatsoever. But simply adding on no-fault coverage with-
out ensuring the elimination of any claims based on fault would
seem to raise inevitable risks of much higher costs. For discussion of
this approach, see Hearings, supra note 99, at 691-712 (testimony of Rob-
ert Keeton and Craig Spangenberg); J. O'CONNELL & R. HENDERSON,
TorT Law, No-FAuLT AND BEYOND: TEACHING MATERIALS ON COMPENSA-
TION FOR ACCIDENTS AND AILMENTS IN MODERN SocrerY 306-07 (1975).

169. “It may be possible to make a strong case against either markets
or [governmental] administration systems, but if we are against both we
are in trouble.” A. LINBECK, PoLITicCAL EcoNOoMY OF THE NEwW LEFT 32

(1971).
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This is a relation [we do] . . . not want. It won’t help doctors
and it won’t help patients. Similar confrontational, adversary
relations are developing seemingly everywhere. They can’t
succeed. When everyone sues, no one gets satisfied. (Our ex-
perience with the automobile brought us after the fact to that
realization.) ... The legal system becomes ever more encum-
bered. . . . Justice . .. is not done, ... Free systems come
more and more to be seen as threatening; regulation ever more
normal and necessary. Thereafter regulation of the regulators.
And thence regulation of the regulators of the regulators. This

is the way systems die.l 73

Earlier, Moynihan, in discussing the advantages of no-fault
auto insurance, had stated that the proponents of no-fault insur-
ance “are right in the all-important perception as to what it is
Americans are good at. We are good at maintaining business
relationships once a basis of mutual self-int~rest is established.
[No-fault insurance] . . . would establish one.”1?* Elective no-
fault insurance allows doctors and their patients and manufac-
turers and their customers to bypass both lawyers and bureau-
crats, with all their self-serving cumbersomeness, in dealing with
accidental injuries suffered in the course of medical treatment
or from defective products. It too, then is an excellent example
of establishing a relationship based on mutual self-interest. As
such, writes Moynihan, it is not “merely . . . concerned with as-
pects of tort liability [; it is concerned with] . . . those partic-
ulars whereby a free society remains free.”178

Professor Luke Cooperrider also has discerned the essence
of elective no-fault insurance. In identifying the practical conse-
quences of adopting such a system, he, too, comments percep-
tively on the ramifications for American social policy:

The tort system is strongly condemned, not only because it
treats accident victims badly, but also because in the process it
dissipates the resources that could otherwise provide more ade-
quately for their needs. It could be argued that it is arraigned
for not doing what it was never designed to do. Tort law is a
system of conflict resolution, by nature contentious. It is diffi-
cult to see how it could be otherwise, or how it could come to
be thought of as a likely machine for the efficient treatment of
massive social problems. However that argument would beg the
question. If it makes sense, for either compassionate or eco-
nomic reasons, for society to replace the economic losses of all
those who become the fortuitous victims of a technological envi-
ronment—and it can scarcely be denied that this reflects the
trend of the times even in tort litigation—then it surely makes
sense to seek a more efficient way of doing it than the tort sys-

173. Id. at xix-xx.
174. Moynihan, Next: A New Auto Insurance Policy, N.Y. Times,

Aug. 27, 1967, § 6 (Magazine), at 26.
17&  Mavnihan, supra note 166, at xx.

1976]

tem provid

b_aiig rather than a litigation basis
¢lal Insurance system that would provide

care, but gl

ELECTIVE NO-FAULT 565

es.
It makes sense to try to put it on an insurance

< It...a comprehensive so-

ige oyt v not only fo i
T income malntenance, is not for uZ in rtlizeglrc:—l

seeab.le future, then one must look to th i

the subject matter . . 178
In sum, elective no-fault insurance does

practicable me,
many of those
eral resources.

e private sector, There

: . provide the
an}f of immediately “bringing in from the cz;lcliz
whose losses from accidents outstrip their collat-

We should get on with that task.

176. Cooperri

(reviewing J. O’'C

der, Book Review, 22 W
ONNELL, supra note 17), 1 = TV- 189, 194-95 (1975)






STRAIGHT TALK ON MEDICAL MALPRACTICE
Separating Fact from Fiction

CONTENTS
L. Introduction
II. Medical Liability Is NOT a Factor in Rising Health Care Costs

A. The Impact of Medical Liability on Health Care Costs
B. State Experience with Medical Malpractice "Reform”

I1I.

IV.

VI

VIIL

VIIL

IX.

C. "Defensive Medicine"
D. The Real Culprit of High Costs: Self-Referral

The Incidence of Medical Malpractice
A. The Dimensions of Malpractice
B. Hidden Malpractice

Medical Malpractice Claims Are NOT Exploding
A. The Number of Medical Malpractice Claims
B. Jury Awards

Medical Liability: A Force for Quality Health Care

The Need for Malpractice Insurance Reform
A. Skimming of Risk

B. Proliferation of Risk Categories

C. Lack of Experience Rating

D. Overreserving

Restricting Patients’ Rights Is No Solution
A. Federalization of Medical Malpractice
B. Caps on Damages

C. Alternative Dispute Resolution (ADR)
D. Mandatory Periodic Payments

E. Abolition of the Collateral Source Rule
F. Caps on Plaintiffs’ Attorney Fees

Proposals to Improve the System

A. Improved Quality and Safety of Medical Care
B. Elimination of Physician Self-Dealing

C. Streamlining the Medical Liability System

D. Reforming Malpractice Insurance

Conclusion

o
— O O I NG WU, N w |®
© (¢}

11
11
13

14

15
16
16
L7
17

18
18
18
18
19
19
19

19
19
19
20
20

20



STRAIGHT TALK ON MEDICAL MALPRACTICE
Separating Fact from Fiction

L. Introduction

Americans increasingly have focused their attention on a profound problem of national
concern -- the escalating costs of our health care system. In 1990, the United States spent 12
percent of its gross domestic product (GDP) on health care.! This was more than twice as much
as the country spent on national defense and nearly twice as much as it spent on education. If
current trends go unchecked, the U.S. Congressional Budget Office estimates that health care
spending will increase to 18 percent of GDP by the year 2000.?

In response to this grim forecast, federal and state policymakers have proposed solutions
that would attempt to control spending and provide quality health care to all Americans. Too
often, however, the resulting debate has diverged from the real issues and instead focused on
America’s medical liability laws.? The medical and insurance industries contend that America’s
medical liability system drives up health care costs by promoting unnecessary litigation and
"defensive medicine." Therefore, they claim, we need to "reform" our liability laws to contain
costs.

These false arguments do not surprise attorneys who represent health care consumers. For
more than a decade, the medical and insurance industries have waged a public relations and
marketing campaign to foster the perception that America is awash in medical malpractice
lawsuits and outrageous jury verdicts. Neither claim is true, but the motive underlying this
campaign is obvious: to promote a reordered legal system that protects the interests of health care
providers and insurers.

Under the benign banner of "tort reform,” the medical and insurance industries seek to:

. make it harder for injured health care consumers to bring lawsuits,
. make it tougher for consumers to prevail when they do, and
. arbitrarily limit the amount an injured consumer may recover, even after

a judge or jury decides that the consumer is entitled to compensation.

These proposals are a direct assault on the Seventh Amendment’s guarantee that every
American has the right to trial by jury.’ They also would interfere with the fundamental principle
of federalism upon which our nation was founded.” The framers of our Constitution never
intended that a national tort compensation scheme be established. Under federalism, the states
have developed their own tort compensation schemes, including medical liability systems, taking
into account the culture and history of the individual state. Differences among the states are a
source of pride and symbol of strength in our legal system.

' CBO. Economic Implications of Rising Health Care Costs 1 (Oct. 1992).

?1d.

’_& c.g., James S. Todd. "Reform of the Health Care System and Profcssional Liability." 329 New Eng. J. Med. 1733 (Dec.
2, 1993); Jessica Lee, "Malpractice: Big-ticket battle,” USA Today. June 9, 1993, at 8A.

* The Seventh Amendment states: “In Suits at common law, where the value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact tricd by a jury shall be otherwise re-examined in any Court of the United
States, than according to the rules of the common law.”

* The Tenth Amendment provides: "The powers not delegated to the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or to the people.”
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The medical and insurance industries, however, have not been deterred from seeking
special treatment.® Predictably, these industries have glossed over the alarming frequency and
often catastrophic results of medical malpractice. Their proposals fail to address methods of
reducing or eliminating malpractice and would have no effect on cost control. As a result, the
truth about medical malpractice has been distorted in the health care debate. It is essential,
therefore, to examine what effect, if any, medical malpractice litigation has on health care costs.
It is equally important to understand the effects that some proposals would have on the quality
of care and, ultimately, health care consumers.

To that end, this paper separates fact from fiction by assessing the impact of medical
liability on health care costs and the quality of care. Further, this paper illustrates how medical
liability has a positive effect on the quality of health care. Finally, the paper offers proposals to
improve the quality of care by reducing the incidence of malpractice and suggests methods to
contain high insurance premiums experienced in some medical specialties.

I1. Medical Liability Is NOT a Factor in Rising Health Care Costs

Neither the cost of medical malpractice litigation nor so-called "defensive medicine" play
any appreciable role in health care costs. In fact, malpractice litigation accounts for less than 1
percent of total health costs. Instead, focusing on malpractice liability and defensive medicine
simply diverts attention from an insidious cost driver in America’'s health care system: self-
dealing by the medical industry.’

A. The Impact of Medical Liability on Health Care Costs
The impact of medical malpractice litigation on total health care costs is illustrated
by considering the cost of medical liability insurance. In the event of malpractice, nearly all
health care providers are protected from liability by insurance. Insurers obviously do not pay out
all that they collect in malpractice premiums; in fact, the medical malpractice line is very
profitable.®

In 1991, insurers collected about $4.8 billion from health care providers for
malpractice insurance.’ These premiums equaled about 0.64 of 1 percent of national health care
expenditures of nearly $752 billion in 1991." Thus, medical liability insurance contributed less
than 1 percent to national health care costs. In everyday terms, that amounts to 26 cents out of
a $40 office visit.

Given these facts, it is not surprising that the U.S. Congressional Budget Office,
an independent arm of Congress, concluded in 1992:

¢ Ironically, American physicians and their families already are the recipients of special treatment that is not available to other
citizens. "Professional courtesy,” the delivery of health care at no charge or a reduced rate by physicrans to other physicians and
their families, is offered and supported by almost all physicians in the United States. Mark A, Levy et al.. "Prolessional Courtesy:--
Current Practices and Attitudes.” 329 New Eng. J. Med. 1627 (Nov. 25, 1993).

7 See discussion of physician self-referral infra p. 7.

® The National Association of Insurance Commissioners reported in 1991 that medical malpractice as a line had the highest
profit as a percentage of premiums. Losses paid by insurers in 1991 for medical negligence amounted 10 0.31 percent (or 31 cents
out of every $100) of national health care costs, according 10 a specialty database prepared by A.M. Best Co. For a discussion
of insurer profitability, sce p. 15.

% A.M. Best Co., Best's Aggregates and Averages 109 (1992 ed.). By comparison, Americans spent an estimated $6.4 billion
on dog and cat food in 1991, or nearly S1.5 billion more than doctors spent on medical liability insurance that year. Pet Food
Institute, Fact Sheet (1993).

1% Health Care Financing Administration of the U.S. Department of Health and Human Services (1992).
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[R]estructuring malpractice liability alone would not generate large

savings in U.S. health care costs.

[M]alpractice premiums amount to less than 1 percent of national

health care expenditures. Thus, these premiums directly contribute

little to the nation’s overall health care costs."

Furthermore, restricting health care consumers’ rights and access to courts will not
eliminate the necessity of medical malpractice insurance. Since some level of malpractice
insurance would be required under even the most Draconian proposals, savings achieved through
such restrictions would amount to a small fraction of a demonstrably minuscule cost. Moreover,
any savings achieved through lower malpractice premiums would be pocketed by the medical
industry, not health care consumers.

B. State Experience with Medical Malpractice "Reform"
To understand the effect of medical liability changes on costs, policymakers should

consider the states’ experience with medical malpractice "reform.” State efforts to control health
care costs by "reforming" liability laws have failed miserably. Unfortunately, these efforts have
simply cut back on health care consumers’ rights and remedies.

In 1975, Indiana sought to control health care costs by enacting a total cap on
damages. Injured consumers could recover no more than $500,000 (subsequently amended to
$750,000) for noneconomic damages such as pain and suffering and economic damages such as
medical expenses. However, this measure has done nothing to stem rising health care costs in
Indiana. Between 1980 and 1990, Indiana’s health care spending increased 139.4 percent -- which
was even higher than the national average increase of 138.7 percent.'* Instead, this measure has
forced the most severely injured consumers to seek public assistance when their damages exceed
the cap. The taxpayers of Indiana, rather than the wrongdoer, now ultimately bear responsibility
for the continuing care of injured medical consumers."

Likewise, Califomnia attempted to hamess escalating health costs in 1975 by
enacting MICRA (Medical Injury Compensation Reform Act). Among other "reforms,” this law
caps noneconomic damages at $250,000, eliminates the collateral source rule, allows health care
providers to require patients to waive their right to a jury trial in the event of malpractice, and
imposes a short statute of limitations. As in Indiana, these changes have not contained
California’s health care costs, which rose 143.9 percent between 1980 and 1990.'* Again, this
increase was higher than the national average. Moreover, malpractice premiums for doctors in
southem Califomia increased from 16 to 337 percent, depending upon physician specialty,
between 1980 and 1986."

The District of Columbia, in contrast to Indiana and California, has not enacted
comprehensive changes to its medical liability laws. Nevertheless, the per capita increase in
health care spending in the District between 1980 and 1990 was 108.4 percent, far below the
national average of 138.7 percent.'® Given that malpractice litigation is such an insignificant part

" CBO. supra note 1. at 27,

12 Lewin/ICF estimates as published by Families USA Foundation (Oct. 1990). Lewin/ICF is now known as Lewin/VHI.
" Frank Cornelius. “Malpractice Damage Caps Won't Help," Wall St. J.. Oct. 13, 1993. at A23.

' Supra note 12.

¥ GAO, Medical Malpractice: Case Study on California 11 (Dec. 1986).

' Supra note 12.



of overall health care costs, it should surprise no one that states that have changed their liability
laws have not succeeded in containing health costs.

C. "Defensive Medicine"

Another key element in the campaign to change America’s medical liability system
is the elusive concept of defensive medicine. While defensive medicine is nearly impossible to
define or quantify, the medical and insurance industries assert that health care providers, fearing
potential liability, order unnecessary medical tests that drive up costs.

However, defensive medicine may simply be careful medicine: using the newest
testing to eliminate errors or rule out particular diagnoses; obtaining more consultations, second
opinions and referrals; taking better histories, keeping better records and scheduling more follow-
up visits. One study by two doctors notes:

Standards in most specialties of medicine have not been clearly

described, so that what might appear to be defensive medical

practice to one clinician may, to another, be quality medical

care."

The American Medical Association itself concluded in 1975 that defensive
medicine is good medicine.

Generally, it is recognized that “"defensive driving" is a good

practice for motorists to follow. Similarly, it appears that

"defensive medicine" is essentially beneficial for patients.'®

However, after surveying the political terrain, the AMA more recently has
concluded that it would be better served by decrying the costs of so-called defensive medicine.

Other members of the medical establishment remain skeptical about the very
existence of defensive medicine. Dr. William Ira Bennett, former editor of the Harvard Medical
School Health Letter, has written:

A common complaint is that the costs of "defensive medicine" are

also raised by the current fear of malpractice. This is hard to prove.

Thanks to the abundance of health insurance, neither doctors nor

patients are much deterred from spending money on excessive

testing. In reality, though, failure to order a guestionable test is the

basis for only a small minority of malpractice judgments: most

(other than slips and falls in the hospital) involve clearly wrong

procedures or diagnoses.'® (Emphasis added.)

' Laurence R. Tancredi and Jeremiah A. Barondess, “The Problem of Defensive Medicine.” 200 Science 879 (May 26. 1978).

' R.P. Bergen, “Defensive Medicine Is Good Medicine.” 228 JAMA 1188 (May 27. 1974).

' William Ira Bennett. “The Pluses of Malpractice Suits.” N.Y. Times. July 24, 1988. at 31 (Magazine). See also Harvard
Medical Practice Study, Patients. Doctors, and Lawyers: Medical Injury. Malpractice Litigation. and Patient Compensation in New
York 10 (Executive Summary) (1990). On the issue of defensive medicine. the Harvard researchers concluded:

Although physicians believed they practiced medicine defensively. they did not report
long-term changes in their practice patterns as a result of a specific suit. Thus. it was
unclear whether defensive medicine resulted from the malpractice environment or from
other factors such as advances in the scicnce and technology of medicine. changes in
societal expectations as to what constitutes an appropriate level of care, or changes in
Peer Review Organization (PRO). state and hospital requirements. or a combination of
factors.



Nevertheless, the medical and insurance industries continually assert that defensive
medicine is driving up health costs. After polling physicians, the AMA Committee on
Professional Liability estimated that the cost of defensive medicine in 1983 was between $15
billion and $40 billion.”® More recently, researchers for the AMA’s Center for Health Policy
Research used the physician survey to arrive at two estimates of the cost of defensive medicine
in 1984: $13.7 billion and $12.1 billion.?' Tt is noteworthy that these latter figures include
physicians’ insurance premiums, in addition to defensive medical practices. By 1991, the AMA
estimated that defensive medicine cost $25 billion.*?

Other studies, however, have concluded that the cost of defensive medicine is less
than compelling. In a report released by a group advocating malpractice reform,? the consulting
firm Lewin/VHI estimated in January 1993 that changing medical liability laws could save $35.8
billion over five years in insurance premiums and defensive medical practices.®® Assuming the
accuracy of these figures for the sake of argument, these reforms purportedly would save $7
billion a year in premiums and practice changes. Again, this is less than 1 percent of total health
care costs of almost $752 billion in 1991.

The facts, when separated from fiction, led the Congressional Budget Office to
conclude in 1992:

[M]uch of the care that is commonly dubbed "defensive medicine"

would probably still be provided for reasons other than concerns

about malpractice. Physicians have always sought to provide

patients with the best possible medical care at the lowest risks and

would continue to do so even without the threat of lawsuits.

Because much of this “"defensive care” helps to reduce the

uncertainty of medical diagnoses, it seems unlikely that physicians

would change their practice patterns dramatically in response to

malpractice reform.*

D. The Real Culprit of High Costs: Self-Referral
As long as the health care debate focuses on medical liability and defensive
medicine, the medical industry can continue to deflect attention from self-referral practices that
drive up health costs. As Dr. Arnold S. Relman, editor-in-chief emeritus of the New England
Joumal of Medicine, has observed:
Self-referral is a prime example of the cument and growing
encroachment of commercialism on medical practice. . . . [T]his

® American Medical Association, Report of the Board of Trustees. “Study of Professional Liability Costs™ 93-102 (Dec.
1983).

! Roger A. Reynolds et al., “The Cost of Medical Professional Liability.” 257 JAMA 2776-81 (May 22, 1989).

* Medical Malpractice in Health Care Reform, Nov. 10. 1993: Hearings Before the Subcomms. on Health and the
Environment and Commerce. Consumer Protection and Competitiveness of the House Comm. on Energy and Commerce, 103d
Cong.. 1st Sess. (statement of Dr. Joseph T. Painter, President. American Medical Association).

¥ National Medical Liability Reform Coalition. In addition to the AMA and other medical associations. listed supporters of
this coalition include Dow Chemical Company, the Health Insurance Association of America, the National Association of
Manufacturers, the Pharmaceutical Manufacturers Association. and the U.S. Chamber of Commerce.

* Lewin/VHI, Inc.. Estimating the Costs of Defensive Medicine (Jan. 27. 1993).

* CBO. supra note 1, at 27.



issue reflects the increasing tension between professional and

business values.?

A growing body of evidence shows that a substantial purpose of "unnecessary"
tests is to increase the income of physicians. The Consumer Federation of America (CFA)
reported in 1991 that the most significant change in physicians’ practices during the 1980s was
the dramatic increase in self-dealing for ancillary medical services, including clinical laboratory
tests, PAP smears, X-rays and other imaging services.”” The CFA report found that doctors with
a financial interest in a lab ordered 34 to 96 percent more tests and, as a result, their prices were
2 to 38 percent higher and total bills were 26 to 125 percent more than those of independent
labs.?®

Not surprisingly, the profit motive plays a major role in self-dealing. At least five
recent studies of this practice show that self-referring doctors order testing up to eight times more
often than referring doctors, and self-referring doctors’ costs were up to seven and a half times
higher than when outside services were used.”

Compounding the problem of self-referral is the fact that medical consumers lack
the expertise to evaluate the necessity for testing. As a result, consumers have essentially no
voice in the decision to use doctor-owned services. Moreover, it is unrealistic to expect a medical
consumer, whose health is at stake, to vigorously question his or her doctor about the utility of
a medical test.

Doctors, not patients, are the consumers of medical testing services. When they
self-deal, doctors have interests on both sides of the same transaction, eliminating any market
supply/demand check on the process. Yet, the medical industry vehemently opposes measures that
would eliminate or regulate self-referral.®® Thus, it has fallen on state legislatures to enact
statutes requiring physicians to disclose their financial interest in lab facilities to patients before
referral,”® or statutes that prohibit doctors from having financial interests in testing facilities.*
In addition, Congress has prohibited certain financial arrangements between referring physicians

* Amold S. Relman, "Self-Referral’ -- What's at Stake?" 327 New Eng. J. Med. 1522-24 (Nov. 19. 1992).

" Consumer Federation of America. Physician Self-dealing for Diagnostic Tests in the 1980s: Defensive Medicine v.
Offensive Profits 3 (Oct. 1991).

# 1d. at 8-9.

® Jean M. Mitchell and Jonathan H. Sunshine, "Consequences of Physicians’ Ownership of Health Care Facilitics -- Joint
Ventures in Radiation Therapy.” 327 New Eng. J. Med. 1497-501 (Nov. 19, 1992) (joint ventures appear to have an adverse effect
on patients® access to care and increase the use of services and costs substantially); Alex Swedlow et al., "Increased Costs and
Rates of Use in the California Workers' Compensation System as a Result of Sclf-Referral by Physicians," 327 New Eng. J. Med.
1502-06 (Nov. 19, 1992) (physical therapy initiated 2.3 times more often by self-referring physicians, while 38 percent of
magnetic resonance imaging (MRIs) by self-referring doctors was found inappropriate); Bruce J. Hillman et al., "Physicians’
Utilization and Charges for Outpatient Diagnostic Imaging in a Medicare Population," 268 JAMA 2050-54 (Oct. 21, 1992) (self-
referring physicians ordered imaging examinations 1.7 to 7.7 times as often, and their charges were 1.6 to 6.2 times higher than
doctors who did not self-refer); Jean M. Mitchell and Elton Scott, "Physician Ownership of Physical Therapy Services,” 268
JAMA 2055-59 (Oct. 21, 1992) (visits per patient were 39 to 45 percent higher in joint venture facilites, while gross and net
revenues were 30 to 40 percent higher in facilitics owned by self-referring doctors); Bruce J. Hillman et al., "Frequency and
Costs of Diagnostic Imaging in Office Practice -- A Comparison of Sclf-Referring and Radiologist Referring Physicians,” 323
New Eng. J. Med. 1604-08 (Dec. 16, 1990) (self-referring doctors ordered imaging exams 4.0 to 4.5 more frequently and their
average charges were 4.4 to 7.5 times higher).

% Relman, supra note 26, at 1523 (noting that six months after advising physicians to avoid sclf-referral, the AMA declared
scelf-referral to be ethical as long as the patient is informed of the physician’s financial interest in the facility).

" States that have enacted such statutes include: California, Kansas, Maryland. Minnesota, Missouri, Nevada, New Hampshire,
New York, Pennsylvania, Tennessee and Virginia.

** Georgia, Florida and Michigan have prohibited the ownership of financial interests in testing facilities.
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and clinical laboratories in response to the abuse of the Medicare system and physician
reimbursements.”
Again, when the facts are separated from fiction, it is clear that:

. malpractice litigation is not a factor in rising health care costs;

. medical liability "reforms” enacted in the states have failed to control
COsts;

. defensive medicine is impossible to quantify and, in any event, contributes
little to overall costs; and

. self-referral adds significant costs to health care.

II1. The Incidence of Medical Malpractice
For all their concern about medical liability, the medical and insurance industries have
failed to address the underlying cause of malpractice lawsuits: negligent medical care. Rather than
promote improvements in quality of care or root out incompetent doctors, health care providers
and insurers have diverted public attention to medical liability laws and defensive medicine.
Meanwhile, medical malpractice injures and kills consumers each day, often with little
chance of being brought to public attention. Understandably, consumer groups have lined up
against proposals that would cut back on citizens’ rights rather than eliminate malpractice. The
consumer group Public Citizen observed in November 1993:
[M]ost attempts to address the problem of medical malpractice
have been embodied in attacks on victims and their right to recover
damages from negligent providers, not on solving the problem at
the source -- ensuring quality care and eliminating medical
negligence.”* (Emphasis in original.)

A. The Dimensions of Malpractice

Although most health care providers are competent and well-meaning, medical
malpractice in America occurs far too frequently. The Harvard Medical Practice Study found that
in New York state hospitals in 1984 there were more than 27,000 negligent adverse events,
including nearly 7,000 deaths and almost 900 cases of permanent disability of more than 50
percent.”’ Extrapolating these figures to the nation as a whole, medical researchers have
estimated that malpractice kills more than 80,000 Americans a year and injures hundreds of
thousands more.*

As appalling as these figures are, they actually undercount the incidence of
malpractice because they are based only on in-hospital negligence. The Harvard researchers, for

$42 US.C. § 139500 (1992).

¥ Medical Malpractice in Health Care Reform, Nov. 10, 1993: Hearings Before the Subcomms. on Health and the
Environment and Commerce, Consumer Protection and Competitiveness of the House Comm. on Energy and Commerce. 103d
Cong., st Sess. (statement of Pamela Gilbert. Director. Public Citizen’s Congress Watch). Other consumer groups that have stated
their belief that malpractice reform might further harm injured consumers, while doing nothing 1o rein in costs, include the
American Association of Retired Persons, Citizen Action. Coalition for Consumer Rights and Center for Patients™ Rights.

* Harvard Medical Practice Study. Patients, Doctors, and Lawyers: Medical Injury. Malpractice Litigation, and Patient
Compensation in New York 11-1 (1990).

* Patricia Danzon, an cconomist and expert on malpractice in the United States. estimates that only about 10 percent of
medical malpractice incidents result in a claim. Patricia Danzon, Medical Malpractice: Theory. Evidence and Public Policy
(Harvard University Press, 1985). Thus. if the AMA is correct in estimating that 42,000 malpractice claims were filed in 1983,
there would have been 420,000 malpractice incidents that year under Danzon's estimate.
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example, did not attempt to quantify the extent of malpractice in clinics or private practice.
Considering the number of negligence-related injuries and lawsuits actually filed, the Harvard
researchers estimated that only one in eight negligently injured consumers ever brings a claim.

The 80,000 deaths annually from medical malpractice are even more chilling when
put into perspective. Consider that --

. nearly 58,000 Americans were killed in the Vietnam War";

. about 43,500 Americans die annually in motor vehicle accidents™;
. more than 15,000 citizens are murdered each year with a firearm™;
. more than 12,000 Americans perish each year from falls*; and

. about 4,500 citizens drown annually.*!

Medical Malpractice in Perspective
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vehicle accidents

Unfortunately, the medical industry’s only response to the incidence of medical
malpractice has been to seek limits on injured consumers’ remedies and access to courts.
Reducing the risk of malpractice and disciplining negligent providers are not the medical
industry’s top priorities.

B. Hidden Malpractice

A great deal of information now exists about the quality of medical care, the
competence of doctors, and mortality and morbidity rates. Yet, the institutional bias inherent in
the medical industry shields most malpractice from public view. As a result, health care
consumers have little basis to make informed choices about health care.

Malpractice is hidden at two levels. First, the medical culture protects its own,
enforcing an informal conspiracy of silence. Early on, new health care providers learn the
economic value of silence and the high price they will pay if they deviate from the norm.

Second, legislative and administrative actions shield much malpractice from ever
coming to public attention. Most peer review records are not open to the public, and accreditation

% Eric Schmitt, "Female Viemam Veterans Welcomed Home,” N.Y. Times. Nov. 12, 1993, at Al.
* National Safety Council, Accident Facts 4 (1992).

* FBI, Uniform Crime Reports (1992).

*® Supra note 38.
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reports rarely see the light of day. The one major database that collects information on
practitioner quality of care, the National Practitioner Data Bank, is off limits to health care
consumers. Even doctors who want to make referrals are barred from obtaining information from
the data bank.

Thus, pervasive secrecy and an almost total absence of professional discipline
create an atmosphere that permits and fosters medical malpractice. Health care providers know
there is little chance they will be held accountable for negligent treatment.

The rare state medical board that does act against an incompetent physician often
finds that all it has done is encourage the physician to set up shop in another state. Incompetent
physicians can evade disciplinary proceedings in one state by simply packing their bags and
moving to another state.*

No one knows how many times medical boards have foisted bad doctors onto
health care consumers in other states in return for a physician’s promise to leave the original
state. Unfortunately, if an incompetent doctor agrees to leave a state, the board often will agree
to drop a complaint and the doctor’s record remains unblemished.

Consumers and their families must blindly trust the medical industry as they are
thrust into this information vacuum. In some instances, information about a health care provider's
expertise may be obtained, but it is hard to get. More often, the competency of a doctor or
hospital is not questioned until after a patient has been negligently injured.

The medical industry essentially defends secrecy on the ground that health care
consumers would be misled by (i.e., are not smart enough to understand) quality-of-care data.*?
However, Americans have proved time and again that, given adequate information, they are quite
capable of making extremely difficult choices. Patients who can choose between alternative
courses of treatment, which they clearly have a legal right to do, can surely make more effective
decisions when given access to quality-of-care information. Today, health care consumers are
never given that choice.

IV.  Medical Malpractice Claims Are NOT Exploding

Even though it is estimated that negligent medical treatment kills and injures hundreds
of thousands of Americans each year, claims and jury awards actually are declining. In addition,
studies show that juries are not biased toward plaintiffs nor do they render unjustified awards.

A. The Number of Medical Malpractice Claims
Over time, medical malpractice claims should increase as more Americans have
access to health care. This is because:

. the delivery of care becomes more efficient and doctors can treat more
patients daily;
. medical learning and technology advance so that doctors are held to a

higher standard of care (i.e., doing nothing or too little breaches the
applicable standard of care); and
. the population ages, resulting in an increased need for care.

** See, c.g., Sandra G. Boodman, “What You Can’t Know About Your Doctor,” Wash. Post, Sept. 14, 1993, at 11 (Health
Section); Charlotte L. Rosenberg, "How Bad Doctors Dodge Discipline.” 62 Med. Econ. 240 (Mar. 18, 1985).

** Boodman, supra note 42. (This report notes that the AMAs House of Delegates has voted to seck the abolition of the
National Practitioner Data Bank.)
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Nevertheless, independent studies show that medical consumers do not bring
dubious claims and, in general, are reluctant to file lawsuits against health care providers. The
Harvard Medical Practice Study estimated that only one in eight negligently injured patients ever
brings a claim.* The number of claims each year barely amounts to half of the deaths
attributable to medical negligence and constitutes a very small percentage of the total injuries.*
Thus, concluded the Harvard researchers: "(W]e do not now have a problem of too many claims;
if anything, there are too few."

Juvenile: 1% —k

Criminal: 13%

1989 Trial Court Filings

~— Torts: 1%~

* Tori filings accounted tor about 950,000 cases or less than 1% ol tolal filings ol 98,464,561.
Sources: Nalional Cenfer lor State Courts, 1989; Deborah R. Hensler the RAND Institute for Civil Justice

Rather than increase, the number of malpractice claims has dropped at an average
annual rate of 8.9 percent since 1985.”7 The AMA reported in 1992:

Claim frequency for all physicians was 7.7 claims per 100

physicians in 1990, as compared with 7.4 per 100 in 1989. While

the claims rate did increase between 1989 and 1990, that increase

was not statistically significant. In general, the results indicate a

leveling off in the claims rate in contrast to the increases of the

early- and mid-1980s.** (Emphasis added.)

Likewise, the Minnesota Department of Commerce, in a comprehensive analysis
of all closed claims filed in Minnesota, North Dakota and South Dakota, found that the frequency
of claims had decreased between 1982 and 1987. That study concluded:

It would appear . . . that the data does not substantiate the litigation

explosion asserted. Claim frequency has not changed measurably

* Sce also Stephen Daniels. The Shadow of the Law: Jury Decisions in Obstetrics and Gynecclogy Cases 7 (American Bar
Foundation Working Paper No. 8806. 1989) (estimates that only one in 25 negligently injured patients ever brings a claim);
Deborah Hensler, Compensation for Accidental Injuries in the United States S5 (RAND Institute for Civil Justice, 1991) (estimates
that one in 10 injured consumers seeks compensation from the tort liability system).

* The AMA estimated that there were 42,000 malpractice claims in 1983, compared to the estimated 80,000 deaths each year
that are attributable in part to medical negligence.

* Harvard Medical Practice Study. supra note 35, at 11.4.

*? Sociocconomic Characteristics of Medical Practice. Medical Professional Liability Claims and Premiums, 1985-1990. 23
(American Medical Association, 1992). In addition, the National Center for State Courts reported a drop in malpractice suits in
the 1980s.
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in the last six years. The 1987 frequency rate is actually less than

the 1983 rate. . . . Average payments actually appeared to be

decreasing over the period of study.*

Despite a decrease in claims frequency, the Minnesota study noted, physicians paid
about three times more for malpractice insurance in 1987 than in 1982.%

Another myth that evaporates under even minimal scrutiny is that indigent patients
are more likely to sue for medical malpractice than patients with greater economic resources. The
General Accounting Office (GAO) found in 1993 that poor patients actually bring fewer claims
than the general population and that awards to indigents "account for a relatively small share of
total hospital malpractice losses."

A more recent study corroborates the GAO finding. It concluded that poor and
uninsured patients are "significantly less likely to sue for malpractice. . . ."** The authors noted
that their results suggest that proposed legislation shielding physicians who serve the poor from
malpractice suits should be reconsidered.

B. Jury Awards
Contrary to the assertions of the medical and insurance industries, malpractice

claims seldom result in jury trials. In fact, most studies conclude that 10 percent of claims or less
are tried.”® Injured consumers receive compensation through negotiated settlements agreed to
by both sides in about 50 percent of the remaining cases. No compensation is received by
plaintiffs in 40 percent of cases.>* Of the 10 percent of cases that go to trial, the evidence shows
that (1) juries are not biased against doctors and (2) awards are not unjustified or out of
control.*

Plaintiffs often must overcome several hurdles, not the least of which is jurors’
generally favorable view of health care providers. If anything, plaintiffs bear an extra burden in
malpractice cases because jurors are suspicious of plaintiffs’ motives for suing and scrutinize
their actions more closely than those of defendants. Further, plaintiffs generally begin from a
weaker position since health care providers and insurers have vast resources. At least one court
has observed that medical malpractice litigation is “"galaxies apart” from typical cases and

* Minnesota Department of Commerce. Medical Malpractice Claim Study. 1982-1987. 17 (1989).

* 1d. at 31.

* GAO. Medicare/Medicaid Beneliciarics Account for a Relatively Small Percentage of Malpractice Losses 2 (Aug. 1993).

%2 Helen R. Burstin et al.. “Do the Poor Sue More? A Case-Control Study of Malpractice Claims and Socioeconomic Status,”
270 JAMA 1697 (Oct. 13, 1993).

¥ See, e.g.. Mark I. Taragin. "The Influence of Standard of Care and Severity of Injury on the Resolution of Medical
Malpractice Claims.” 117 Annals Internal Med. 780 (Nov. 1. 1992) (about 12 percent of claims studied went to jury trial); Neil
Vidmar, “The Unfair Criticism of Medical Malpractice Juries.” 76 Judicature 118 (Oct.-Nov. 1992) (about 10 percent of claims
were cventually tried by a jury); Michael J. Saks. "Do We Really Know Anything About the Behavior of the Tort Litigation
System -- and Why Not?" 140 U. Pa. L. Rev. 1147, 1212-13, 1226 (Apr. 1992) (fewer than 10 percent of medical malpractice
cases are tried); Brian Ostrom et al., "What Are Tort Awards Really Like? The Untold Story from the State Courts,” 14 Law &
Pol'y 77 (1992) (authors conclude that only 9.8 percent of all medical malpractice claims go to trial); Minnesota Department of
Commerce, Medical Malpractice Claim Study. 1982-1987, 31 (1989) (less than half of 1 percent (0.5) of all claimants were
awarded damages by a jury. while the likelihood of receiving any compensation was about 25 percent).

* Vidmar, supra note 53. at 118.

% Neil Vidmar, "Empirical Evidence on the Deep Pockets Hypothesis: Jury Awards for Pain and Suffering in Medical
Malpractice Cases.” 43 Duke L. J. 217 (Nov. 1993) (the reputation of juries for reaching into the perceived deep pockets of health
care providers and giving excessive awards for pain and suffering is not warranted).
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attorneys who represent medical consumers shoulder a heavy burden.® It is not surprising, then,
that defendants win the majority of the malpractice cases.”

In addition, health care consumers do not benefit from large, unwarranted jury
awards. The facts, when separated from the fiction, show that the median award -- which
accurately reflects system-wide results -- is far less than the anecdotal claims of the medical and
insurance industries. Moreover, awards are generally consistent with severity of injury. A New
Jersey study showed that the defensibility of the case and not the severity of the injury was the
predominant factor in whether any payment was made.® The authors concluded: "Our findings
suggest that unjustified payments are probably uncommon."*

V. Medical Liability: A Force for Quality Health Care

By neglecting to police health care providers, the medical industry has failed to ensure
quality health care. State medical boards, which are underfunded and understaffed, have not
protected the public from negligent providers. Thus, without appropriate oversight, it has fallen
on America’s medical liability system to deter negligence.®® Medical liability, through the civil
justice system, has held bad doctors accountable for their mistakes and forced the medical
industry to recall or improve the safety of dangerous products and bad drugs. Nevertheless, the
medical industry continually pushes for liability "reforms™ that would reduce the only effective
deterrent to negligence.

State medical boards have failed to discipline negligent doctors. While over the years
disciplinary actions -- license revocation, suspension and probation -- have increased, they
actually have decreased proportionally due to the increase in number of doctors. In 1991, about
2,000 of the nation’s 615,000 licensed physicians -- less than half of 1 percent -- were sanctioned
by state medical boards.®® While the Harvard Medical Practice Study found 27,000 negligent
adverse events in one year in New York hospitals, that state’s Office of Professional Medical
Conduct averaged only 236 disciplinary actions a year between 1986 and 1990.% Many of the
doctors who were disciplined were not even sanctioned for negligence, but for insurance fraud
or falsifying records.

In addition, the AMA acknowledges that 30,000 to 40,000 physicians are impaired by
alcohol or drugs.®® Yet, only about 200 doctors lose their licenses a year and that includes those

% Baker v. Varela, 416 So. 2d 1190 (Fla. Dist. Ct. App. 1982).

% See, e.g.. Vidmar, supra note 53, at 118 (in cases that were tried, juries ruled in favor of plaintiffs 20 percent of the time);
Taragin, supra note 53, at 782 (for the small number of cases in which there was a jury verdict, only 24 percent resulted in
payment to the plaintiff).

% Taragin, supra note 53. at 783.

% 1d. a1 784.

® On the deterrent effect of medical liability, economist and researcher Patricia M. Danzon has stated: "The advantage of
the tort system is that it provides a continual, ongoing system of ‘regulation by incentives.” And it does not rely on enforcement
by the medical profession which, like any other profession. is notoriously reluctant to police its own members,” Testimony of
Patricia M. Danzon, presented to the Committee on Labor and Human Resources, U.S. Senate, July 10, 1984.

¢! Boodman, supra note 42. Sce also Sidney Wolfe et al., 10,289 Questionable Doctors 8 (Public Citizen Health Research
Group Report, Sept. 1993) (only 1.974 doctors out of 623,000 nationwide were disciplined in 1992).

¢ Kevin Sack. "More Malpractice Than Lawsuits, New York Medical Study Suggests.” N.Y. Times. Jan. 29, 1990, at A}.

¥ Harvey F. Wachsman, "Doctors Who Maim and Kill and Get Away with a Wink and a Smile,” N.Y. Times, Aug. 25, 1989.
According to Dr. Arnold S. Reliman, editor-in-chief emeritus of the New England Journal of Medicine: "20.000 physicians . .
for one reason or another probably ought not to be practicing medicine. They are either alcoholics. drug addicts, semle, criminals,
or simply incompetent physicians.” Richard Greene, "Quackus tyrannus,” Forbes, Oct. 5. 1987. at 67.

14



who commit fraud or felonies.* On average, only 3.44 serious disciplinary actions are taken for
every 1,000 doctors.®®
When state medical boards do act, their investigations take years to complete. All the
while, negligent doctors continue to treat patients. The actions of state boards also can have the
unintended effect of spreading medical incompetence to other states by encouraging doctors to
flee to avoid discipline.®®* A General Accounting Office study of 181 doctors whose licenses
were to be revoked in Michigan, Ohio and Pennsylvania between 1977 and 1982 found that 33
simply set up shop in another state.”” Some state boards have even agreed to dismiss a
complaint in return for the doctor’s promise to leave or quit practicing.
In this void of effective regulation, America’s medical liability system stands alone as a
check on the quality of care. As noted by one commentator in Hospital Practice:
It is sad but true that many physicians practice more carefully than
they did in the past because they have one eye on the potential
litigant. . . . If the courts and insurance companies and the fear of
malpractice become the most important disciplinary weapon in
medicine -- distasteful as the idea may be to physicians -- so be
it
Even the AMA has acknowledged the beneficial effect of medical liability on improving
the quality of care.
For all of its ills, the tort system’s fault-based standard of care has
prompted hospitals, medical societies and, most notably, physician-
owned insurance companies to become very active in a variety of
endeavors to reduce the risk of patient injuries.*’

VI.  The Need for Malpractice Insurance Reform

The root of the medical industry’s push for liability "reform” is the cost of medical
malpractice insurance. Premiums for high-risk specialties such as obstetrics and neurosurgery are
frequently cited as examples.

Without question, some specialties pay very high premiums. However, this insurance issue
is unrelated to malpractice claims. Even though some high-risk specialties have been hit with
large premium increases, the cost of malpractice insurance has remained fairly constant at less
than 1 percent of total health care costs. In the last few years, the cost of malpractice insurance
actually has dropped. For example, malpractice premiums declined 3.4 percent (or $4.8 million)
in 1991, and dropped 7.6 percent between 1989 and 1991.™ It is noteworthy that this decline
has occurred in states that have not changed their medical liability laws as well as in states that
have.

* Wachsman, supra note 63.

% Public Citizen Health Research Group. Comparing State Medical Boards (Jan. 1993).

® Rosenberg, supra note 42.

% 1d.

 Robert S. Derbyshire, “"Malpractice, Medical Discipline and the Public.” 19 Hosp. Prac. 209, 216 (Jan. 1984). Sce also
William B. Schwartz and Neil K. Komesar, "Doctors, Damages and Deterrence: An Economic View of Medical Malpractice,”
298 New Eng. J. Med. 1282 (June 8, 1978) ("By finding fault and assessing damages against the negligent provider, the |civil
justice] system sends all providers a signal that discourages future carclessness and reduces further damages.”).

® Liability Wk., Mar. S, 1990 (statement of Dr. James Todd, exccutive vice president of the American Medical Association),

™ Best's Review. "Medical Malpractice.” 30 (Dec. 1992).
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Even with this decline in premiums, insurers’ profits have soared. The National
Association of Insurance Commissioners (NAIC) recently examined profitability by looking at
premiums earned, losses incurred and return on insurers’ net worth. For the medical malpractice
line, the most recent NAIC figures show $4.86 billion in direct premiums earned in 1991,
resulting in a total profit equal to 29.2 percent of the direct premiums earned (or $1.4 billion),
and a 15.9 percent return on net worth (or $773 million). According to NAIC, the total
investment gain in 1991 was $1.88 billion. Indeed, medical malpractice as a line has the highest
profit as a percentage of premiums at 29.2 percent of direct premiums earned, with the next
highest percentage being 15.6 percent realized by other liability lines.”

Some high-risk medical specialists continue to experience outrageous premiums.
Nevertheless, the answer to this problem is not to restrict the rights of injured consumers, but to
address the following problems in the insurance industry:

A. Skimming of Risk. Even though competing insurers may have nearly equal shares
of the market, they have different percentages of associated risk. Doctor-owned companies set
up during the insurance "crisis” in the 1970s were insurers of last resort. They insured doctors
who could not obtain insurance from for-profit carriers. Consequently, doctor-owned carriers may
have, for example, 50 percent of the market in premiums, but a much higher share of risk.
Meanwhile, the for-profit carrier may have 50 percent of the market, but a much smaller
percentage of risk. This tactic, known as "skimming," results when for-profit carriers keep the
least risky groups or individual doctors for their own client base.

A way to solve this problem is to put all doctors into a unified pool from which
all malpractice insurers could write insurance based on their willingness to accept a proportional
share of risk. If doctors in this unified pool were risk-rated by a neutral agency (i.e., the state
insurance department), insurers could be required as a condition of licensure to take a percentage
of higher-risk doctors in the pool roughly equivalent to their share of the entire medical
malpractice market.

Under the "two-tiered" system now in place, for-profit carriers earn a substantial
income and saddle the doctor-owned companies with too much risk for their share of premiums.

B. Proliferation of Risk Categories. A related problem that boosts malpractice
premiums is insurers’ practice of dividing doctors into too many risk categories. This has resulted
in some specialties (e.g., obstetrics and neurosurgery) paying huge malpractice premiums, while
other providers pay very low premiums.

Malpractice underwriters have so fine-tuned the risk by the type of medicine a
doctor practices that they may have unwittingly destroyed the cardinal rule of insurance --
spreading the risk. In many states, underwriters have subdivided the medical community into as

many as 12 to 19 different specialties. Because of this proliferation of risk categories, there are
too few doctors in many of the specialty pools, such as neurosurgery. This is particularly true in
states where there is not a large physician population. Since negligence associated with
neurosurgery or obstetrics often results in a lifetime of continuing care, the cost of such injuries
is extremely high but is spread among only a small pool of doctors in the specialty pool.

The solution is to return risk categories to the way they were originally set up.
When there were only three or four categories, underwriters could put a doctor in high, medium

" National Association of Insurance Commissioners, Report on Profitahility by Line, by State (Dec. 1992).
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or low risk. By dividing the pool of doctors into a few groups, each pool has sufficient numbers
to allow the concept of insurance -- spreading the risk among many insureds to permit affordable
premiums -- to work. This will not increase the total premium dollars collected, but it will
reallocate what certain classes of doctors pay.

If risk categories are reduced, specialists will see their premiums drop dramatically,
while general and family practitioners will experience a modest increase. However, this will
reflect the changing pattern of medicine over the past 20 years. Today, the general or family
practitioner accepts little or no risk in his or her practice. He or she refers risky patients to a
medical specialist who has little in-depth contact with patients. So long as the support system of
specialists exists to take on the higher-risk procedures, the general practitioner ought to be willing
to subsidize a slight change in malpractice premium allocation. Such a change permits the general
practitioner to continue to access a specialized medical opinion in the high-risk case.

Medical associations do not like the idea of reallocating malpractice premiums
because it is a potentially divisive issue within the medical community. Nevertheless, such a
plan offers the best chance to alleviate the high premiums that certain medical specialists are now
forced to pay.

(0 Lack of Experience Rating. When an insurer writes malpractice insurance, it does
not consider the claims experience of the individual doctor. By comparison, a poor automobile
driver will pay a higher rate, which takes into account his or her accident and driving record. Bad
doctors are not charged higher rates, and good doctors receive no insurance break because of
their competence. Lack of experience rating of malpractice premiums is unfair to good doctors
and untenable.

Since a few doctors often are responsible for a large share of malpractice claims
paid,” insurers could deter malpractice by charging higher premiums to those most responsible
for losses.

This proposal not only makes sense, but also is good public policy. It is long
overdue. Basing premiums on claims experience will benefit medical consumers by deterring
malpractice and encouraging good medicine.

D. Overmreserving. Because medical malpractice claims generally take a long time to
resolve, insurers establish reserves to cover their estimated future losses. Insurers label reserves
as liabilities, but reserves are held and invested until claims and claim expenses are paid.

Insurers primarily base estimated future losses on historical loss pattens. Each
year, estimates are adjusted when actual losses are compared to the estimated loss. If the income
from the investment of reserves is included in calculating the annual change in the industry’s
medical malpractice reserve estimates, insurers overreserved by $1.4 billion between 1982 and
1991.”

This is not surprising when you consider how little insurers pay out in claims
compared to the amount they receive in premiums. When annual premiums collected are

” See, e.g., Testimony of Blaine F. Nye from public meeting entitled “Academic Task Force for the Review of the Insurance
and Tort Systems”™ 169 (June 11. 1987) (less than 4 percent of doctors practicing in Florida in 1986 were responsible for
approximately 45 percent of paid claims to injured consumers); Miller et al.. Medical Malpractice: Crisis of Litigation or Crisis
of Negligence? (Health Resources. Inc., March 18, 1987) (less than 2 percent of all physicians practicing in Cook County. Illinois,
were defendants in 36 percent of malpractice claims filed between 1972 and 1986).

™ A.M. Best Co., Casualty Loss Reserve Development Series -- Medical Malpractice (1992).
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compared to actual annual losses paid, medical malpractice insurers paid out an average of only
$45.88 for every $100 in premiums collected between 1979 and 1991.

VII. Restricting Patients’ Rights Is No Solution

In the cuirent debate over health care, the medical and insurance industries are once again
pushing for changes to medical liability under the banner of "tort reform.” But when fact is
separated from fiction, these "reforms” would: (1) make it harder for injured medical consumers
to bring lawsuits, (2) make it tougher for consumers to prevail when they do, and (3) arbitrarily
limit the amount an injured consumer may recover, even after a judge or jury decides that the
consumer is entitled to compensation.

The medical and insurance industries’ "reforms” are not intended to help consumers or
improve the system, but rather to shield health care providers from responsibility for their
negligent acts. As one commentator has noted, most of the empirical data on the medical liability
system

suggest[s] that the reforms that have generally been proposed
would advance none of the goals of the malpractice tort system and
would, in fact, exaggerate the system’s most fundamental
shortcomings (less compensation, larger gaps between losses and
compensation) and weaken the one thing it may get right
(deterrence).”
Proposals that would do nothing to contain costs or improve the quality of care but which
would restrict injured consumers’ rights are:

A. Federalization of Medical Malpractice. America has always celebrated its great
diversity. Our forebears recognized that the norm in one area may be perceived as unusual in
another. As a result, they balanced state and federal power, and secured states’ rights in the Tenth
Amendment to our federal Constitution. Tort law, of which medical liability is a part, has always
been a state issue and should remain so. The federal government should not become the arbitrator
of what historically has been a matter of state right.

B. Caps on Damages. Arbitrarily capping damages is unjust and further injures those
who have had the misfortune of being severely injured since their damages are most likely to
exceed the cap. As this paper has shown, damage caps have done nothing to control health care
spending in California and Indiana. Meanwhile, a jurisdiction that has not enacted caps -- the
District of Columbia -- has seen its health care costs increase at a rate below the national
average. Further, damage caps permit a negligent wrongdoer to evade accountability for his or
her acts. Ultimately, taxpayers must make up the difference when an injured consumer’s damages
exceed the cap.

C. Alternative Dispute Resolution (ADR). In its simplest form, ADR can expedite
litigation by providing a process for earlier settlements while still allowing a case to proceed
unfettered in court if a party is dissatisfied with the result. In that sense, increased use of ADR
can be beneficial, and ATLA supports programs such as court-controlled mediation and voluntary

™ A.M. Best Co., Experience by State (by Line) (1992).
™ Michacl J. Saks, "Malpractice Misconceptions and Other Lessons About the Litigation System.” 16 Just. Sys. J. 7 (1993).
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arbitration. But many ADR proposals are promoted as substitutes for trial by jury, contain
coercive penalties designed to force settlements or postpone the right to proceed in court until
ADR has been completed. These forms of ADR are unfair, costly and interfere with the right of
every American to have access to courts.

D. Mandatory Periodic Payments. Defendants who have been adjudicated as negligent
should not be permitted to keep the plaintiff’s compensation and dictate periodic payments. This
only results in a windfall for defendants, since they are able to invest and earn income on the
unpaid balance of an award. The injured consumer should receive this benefit. Moreover, there
should never be any delayed payment without full posting of security to ensure future payments.

E. Abolition of the Collateral Source Rule. Permitting defendants and insurers to
receive a windfall by requiring an injured patient to offset separately purchased benefits against
an award turns the justice system on its head. The medical and insurance industries charge that
plaintiffs “game the system" by receiving compensation in the form of an award and privately
purchased insurance, i.e., a "double recovery.” However, very few plaintiffs receive double
recoveries. Further, there is no reason to benefit a wrongdoer simply because an injured consumer
had the foresight to secure benefits from a collateral source.

K Caps on Plaintiffs” Attorney Fees. Limiting plaintiffs’ attorney fees is a Trojan
horse intended to prevent injured medical consumers from retaining an attorney in the first place.
Moreover, limiting plaintiffs’ attorney fees while permitting defendants to spend unlimited sums
on legal representation is patently unfair to health care consumers. This proposal attempts to stack
the deck in favor of defendants.

VIII. Proposals to Improve the System
The Association of Trial Lawyers of America has never opposed change that will protect
patients’ rights. Thus, we advocate:

A. Improved Quality and Safety of Medical Care, The cause of medical malpractice
is malpractice. Lawsuits would be greatly reduced if doctors would clean up the profession and
drug companies would stop putting profits ahead of patient safety. State medical boards need to
be strengthened. Performance audits and recertification for doctors, together with stronger
regulation of hospitals, should be required.

The walls of secrecy should be torn down so that consumers will have meaningful
access to reliable information concerning the quality of care -- particularly the National
Practitioner Data Bank and peer review results. In this way, waditional market forces can weed
out incompetent and dangerous health care providers.

Arbitrary limits on the liability system should be opposed or, where already
enacted, repealed. The system should be allowed to work.

B. Elimination of Physician Self-Dealing. Taken alone, this will have an immediate
and major impact on containing health care costs. As discussed in this paper, the medical
establishment has opposed elimination or regulation of physician self-referral and, therefore, it
generally has fallen on the individual states to try to limit or prohibit this costly practice.
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Ce Streamlining the Medical Liability System. At present, medical defendants obtain
a decided advantage by delaying case resolution. Two changes at the state level would expedite
case resolution:
1% Apply prejudgment interest in all medical liability cases. This would
provide an incentive for liability insurers to seek early resolution as opposed to dragging cases
out.

2. Develop a simplified system for handling small cases at the state level.
Many cases currently are not filed because, given the medical and insurance industries’ resources,
litigation is simply too expensive. A simplified system for small cases would fill that void. It
should, at a minimum, have strict time limits to ensure speedy resolution of claims, and
simplified rules of proof and processes such as limits on experts and bans on costly discovery.

D. Reforming Malpractice Insurance. Necessary insurance reforms include compressed
rate classifications and mandated experience ratings. Insurers also should not be allowed to either
"skim" the risk or overreserve.

IX. Conclusion

Medical liability is a subject that has been driven largely by anecdotes and a public
relations campaign supported by enormous budgets. It is too important to the quality of health
care and the access to justice for millions of Americans to allow fiction to go unchallenged by
fact.

We hope this paper helps separate fact from fiction and, ultimately, that the public and
policymakers will realize that medical liability is not a factor in rising health care costs. Medical
liability contributes to the overall quality of health care of our nation. Further, we hope that the
health care debate will instigate reform -- not regressive measures of self-protection, but true
reform that will secure equal justice for all.

ATLA
February 1994
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