











































































































































































































































































































































































































































































































THE WHITE HOUSE
WASHINGTON

February 19, 1996

MEMORANDUM FOR THE PRESIDENT
FROM: Carol Rasco, Laura Tyson and Alice Rivlin

SUBJECT: National Governors' Association Medicaid Resolution

This memo highlights our major concemns with the National Governors' Association (NGA)
Medicaid resolution. It summarizes these concems, outlines our current position with regard
to each issue, suggests some possible fall-back positions, and provides you with a reading of
the Democratic Governors' positions on each of these issues. It also includes a summary of
the Hill and Interest Group reaction to the resolution. We thought you might find this to be
useful background information for our Medicaid meeting with you tomorrow moming,.

Background

Govemors Chiles, Miller, Romer, Engler, Leavitt, and Thompson are coming back in town
tomorrow. They are scheduled to testify at Medicaid hearings on Wednesday and Thursday
before the House Commerce and Senate Finance Committees. The Governors' testimony will
focus on the recently adopted National Governors' Association resolution, and they will
attempt to begin to fill in some of the details behind this resolution. Next week, Secretary
Shalala has been invited to appear before the Senate Finance Committee to outline the
Administration's response to the NGA resolution.

The six Governors will also meet for three hours tomorrow evening to prepare for their
Wednesday hearing. The Democratic Governors want to continue to work closely with us
and will meet with us before meeting with the Republican Governors. They rightly believe
they achieved a significant victory by getting the Republicans to agree to a new financing
mechanism that ensures that "dollars follow people.” They also believe that there are a
number of provisions that were vaguely drafted, which have been interpreted by many as
extremely problematic (such as the NGA benefits section), that can be "clarified" through the
normal NGA policy development process. Having said this, the Democratic Governors also
acknowledge that they are a number of significant flaws in the NGA agreement that should be
addressed.



Where We Agree with NGA

Before outlining our differences and concerns with the NGA resolution, it is important to
summarize briefly where we have significant agreement. Your Medicaid reforms include at
_least 12 NGA-endorsed flexibility recommendations, including arguably the three most
important structural changes:

(1)  The establishment of a new financing mechanism that links and constrains
federal financing to enrollment through the use of an open-ended "umbrella”
that assures that "dollars follow people” and that states are protected from
economic downturns;

(2) The repeal of the Boren amendment and other federal provider
reimbursement requirements; and

(3)  The liberation of states from the waiver process for:

° Managed care
° Home and community-based care
° Coverage expansions up to 150 percent of poverty

Outstanding Issues Related to NGA Resolution
There are three sets of issues that will be debated in the legislative process: (1) the
"guarantee”; (2) second tier issues; and (3) the Title XIX debate.

The "Guarantee." Those issues that are directly related to the Medicaid "guarantee”

(financing, ecligibility, benefits and enforcement) will demand most of your attention
and are the focus of this memo.

Second Tier, But Critical Issues. There are "second tier" issues, such as nursing
home standard enforcement, financial protections for families (like spousal
impoverishment), and managed care quality assurance, that will require Administration
attention should negotiations progress. These issues helped us personalize the
Republican Medicaid cuts and they are viewed as critical by most Democrats.

(For example, Senator Pryor feels strongly about the nursing home enforcement issue.)

The Title XIX Debate. Finally, the Republican desire to repeal title XIX and
substitute a new Medicaid titlc raises a host of concerns. Drafting a brand new title
for Medicaid in the limited time we have left in this Congress would inevitably lead to
unforeseen legal, policy and political consequences. This would include having to
determine how to deal with case law —— such as what is the definition of "medical
necessity” —— that has developed over the past 30 years. Perhaps most importantly,
taking this route would place us in an untenable bargaining position; we would have to
give "chits" just to "reinstate” provisions that are current law.

v



THE NGA RESOLUTION AND THE CUARANT EE: ADMINISTRATION POSITIONS

_There are four elements that make up the Medicaid guarantee: financing, eligibility, benefits,
and enforcement. Each of these elements is inextricably linked to the others and changes to
any one of them must be carefully constructed to avoid undermining the foundation of the
guarantee and the program. The following outlines the primary concemns we have with the
proposal and summarizes current and possible fall-back Administration positions on these

issues.

(1)

Financing Concerns:

The NGA proposal uses a financing mechanism that is different from ours but that
also assures that dollars follow increases in enrollment. However, it has the following
problems: :

States are guaranteed their base formula allotment even if they choose to
reduce coverage. This provision —— drafted for states like Michigan —— is a
significant departure from the historical Medicaid federal/state partnership,
where federal financing support rises and falls with changes in coverage.

Many states can reduce their state Medicaid matching requirement.

This provision —— hastily inserted for Governor Pataki —— would significantly
decrease overall Medicaid spending OR significantly increase Federal spending.
It would reduce the maximum state match from 50 percent to 40 percent. If
federal spending is capped and all states matched at their minimum levels, the
matching rate change would reduce total Medicaid spending by an additional
$140 billion over seven years (on top of the already assumed $85 billion in
federal savings and $65 billion in state savings). This could lead to large
estimates of coverage loss unless the major eligibility and benefit protections
mentioned later in this memo are assured. If federal spending were not
capped, the cost—shift resulting from the lower state match would totally offset
the $85 billion in federal savings.

States could substitute state tax dollars with revenue raised through
provider taxes and donations. Since this is "borrowed" money, it would
effectively reduce states' real spending on Medicaid. Because this would make
it easier to raise state matching dollars, CBO (and OMB) would likely conclude
that this provision would also significantly reduce Federal savings.

Administration Position: Our CBO-scored per capita cap approach to Medicaid cost

containment has a "dollars follow people” mechanism that is more direct than the
NGA umbrella and does not include any of the problems mentioned above. We would
keep the current matching formula, but propose that a national commission be
established to make recommendations on how to address perceived inequities.
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3)

Possible Fall-Back Position: The Republican Governors are likely to refuse an
Administration-like per capita cap financing mechanism. We may be able to live with
a NGA-like financing approach if, as the Democratic Governors' intended, it truly
allows dollars to follow people and if the state matching reduction and the provider
tax/donation provisions are fixed. Governors Chiles, Romer, and Miller all have
indicated they share our concerns with these provisions and support our position.
(In fact, the six "Medicaid" Governors never discussed the provider tax and state
matching reduction issues; they were added as last second amendments to the
resolution.)

Eligibility Concerns:

° Repeals current law that phases-in coverage for 1.5 million poor children
between the ages of 13 and 18. OMB estimates a maximum of $6 billion in
federal savings if all states do not phase~in coverage. (This would overturn a
law enacted by President Bush in 1990.)

° Allows states to define disability, subject to HHS approval, instead of
requiring all states to meet a minimum federal definition. This proposal
could result in widespread variation in eligibility determinations among states
and could threaten the eligibility guarantee for pcople with disabilities.

Administration Position: We retain the kids phase-in and use the welfare reform's
approach to address the Governors' concern about disability eligibility abuse. This
gives Governors the option not to designate as "disabled" those persons who are
alcoholics and chemical and substance abusers, as well as tightens the eligibility
definition for children under SSI.

Possible Fall-Back Position: No fall-back for the kids coverage expansion. On
disability, we could limit eligibility for other groups if the Governors can demonstrate
that there have been eligibility abuses. If this compromise is still not acceptable, we
could consider allowing states to define disability, but with much stricter criteria that
the Secretary must use to evaluate designations. (This latter approach needs to be
politically vetted.) The Democratic Governors would probably be fine with either
of these positions, although Governor Romer thinks the states should not be
defining disability eligibility.

Benefit Concerns:

° Eliminates the current "adequacy"” requirement for benefits and gives
states unlimited discretion to determine the amount, duration and scope of
services within benefit categories. Under these provisions, the HHS
Secretary would have no legal basis for concluding that a one-day hospital
benefit was insufficient to meet the federal requirement for a hospital benefit.



@

° Repeals current statewideness and comparability requirements for optional
benefits. Without these provisions, states could offer different benefits to
different groups of recipients or provide different benefits in different areas of
the state. For example, states could decide to provide a no-deductible/no cap
prescription drug benefit for a disabled person who had a stroke and a drug
benefit with a $500 deductible and a $1,000 cap for a person with AIDS.

° May repeal the statewideness and comparability requirements for
mandatory benefits. If this is the case, states could offer S months of hospital
services for children and 2 weeks for the disabled.

° Redefines the treatment portion of EPSDT (Early and Periodic Screening,
Diagnosis and Treatment) so that states need not cover all Medicaid
optional services for children.

Administration Position: The Administration maintains that these concerns must be
addressed or the national guarantee to benefits is legitimately called into question.
Your proposal retains the current benefit package and protections. On EPSDT, it
clarifies that benefits provided to children under the treatment requirement need not be
given to any other population (under the comparability requirements.)

Possible Fall-Back Position: Maintain the benefits adequacy standard. Maintain
current protections for mandatory benefits, but negotiate significant changes in the
requirements on the optional benefits, including eliminating or significantly liberalizing
current comparability and statewideness requirements. Negotiate further modifications
to the "treatment” requirement within EPSDT, including that the requirement need not
extend beyond a certain age group OR the possibility that the benefits provided need
not exceed the states' optional package. (These are "hot-button" options that would no
doubt have to be carefully rolled out if pursued.) The Democratic Governors ..
support retention of the "adequacy standard,” but —- like the NGA —- have not
yet finalized their position on the other benefit issues.

Enforcement Concerns:

° Eliminates any federal cause of action under Medicaid by beneficiaries,
health care providers and health plans. Claims brought by individuals to
enforce their rights under Medicaid would be limited to state courts and state
law. Only the Secretary of Health and Human Services could bring an action
in federal court on behalf of Medicaid beneficiaries.

There are four major concerns with this proposal. First, the eligibility would
vary between states because state courts would interpret the law differently;
the same person could be covered in one state but not in another. Second,
fewer remedies would be available under state law than under federal law.
Third, Medicaid would be the only federal statute that confers individual rights
that could not be enforced in federal courts by its intended beneficiaries.



Finally, the HHS Secretary would be unable to litigate adequately on behalf of
individuals because there would be significant new administrative burdens
placed on the Department and because the only remedy available to the
Secretary would be the withdrawal of funds to the state.

Administration Position: We repeal the Boren amendment and make it clear that
providers have no right to sue over payment rates. We retain current law for
eligibility and benefit claims brought by individuals.

Possible Back-Up Position: In addition to the outright repeal of the Boren
Amendment, we could also eliminate the private right of action by providers and
health plans completely (so that they could no longer sue over provider qualifications
or other issues not related to reimbursement).

On causes of action brought by recipients, we could follow up on a suggestion made
by Governor Chiles and propose separating eligibility claims from some benefit
claims. Under this approach: :

) There would be no suits by providers health plans over reimbursement rates or
any other issue.

[ Everyone filing a claim would be required to exhaust administrative remedies.
A recent survey of state Medicaid agencies found that in the 40 states that
responded, less than 5% of fair hearing decisions were appealed to a court. In
California, for example, 4,600 fair hearings were held and less than 1% were
appcaled. In Wisconsin, 376 fair hearings were held, and 8 (2%) were
appealed. (Texas Legal Services Center, 1994.)

[ Most disputes over benefits would be heard in state court. Benefits claims
would only be heard in federal court if there were an allegation that the state
plan or a contract between the state and a provider violated federal law.

° Claims brought by individuals over eligibility would be heard in federal court.
Across the country, there were 6 reported cases over eligibility in 1994, 8
in 1993, 6 in 1992 and 8 in 1991. (National Health Law Program, Inc., 1995.)

This is not a high priority issue for the Democratic Governors, and we believe
that they would support our approach. However, they have reported that the
Republican Governors have a philosophical aversion to any Federal right of
action. What is clear from our conversations with the NGA staff, though, is that
the Governors have not focused on this issue in any great detail.

Conclusion

We hope this information is helpful to you in deciding how the Administration should
position itself on the Medicaid front. Attached is a background document on the
congressional and interest group response to the NGA proposal. '
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CONGRESSIONAL AND INTEREST GROUP RESPONSE TO NGA

Hill Response to the NGA Resolution: Most Republicans, through the RNC and
comments by the Speaker, are strongly embracing the NGA proposal. They claim
that it is a virtual mirror-image of their Medigrant proposal. The RNC is literally
passing out paper declaring "victory." The only exception to a complete endorsement
from the Republicans is related to their perception of the financing mechanism. They
are sending signals that they oppose the open-ended nature of it and are suggesting
that they may push for some type of cap. (The Democratic Governors have already
indicated that they would "walk" from the deal if this occurred.)

Republicans appear to want to push a "bipartisanly-supported NGA" bill out and dare
us to criticize it. It is for this reason that they have so quickly scheduled hearings for
this Wednesday and Thursday, and have invited Secretary Shalala to testify next week
before the Finance Committee. Having said this, they are reportedly being responsive
to NGA calls to not prematurely unveil a Republican "NGA Medicaid" bill and risk a
meltdown of the bipartisan agreement. There is no question, however, that they are
(behind the scenes) drafting legislation and attempting to get CBO to score it and it is
not inconceivable that they may introduce something prior to Secretary Shalala's
testimony.

" The Republican reaction has fueled the suspicions of the Democrats and, with
extremely few exceptions, there has been a generally negative reaction to the NGA
proposal. The "base" Democrats, like Henry Waxman, have been extremely critical of
the proposal and have charged that it offers no guarantee and may even be a block
grant in sheep's clothing.

Congressman Stenholm and Congressman Dingell were apparently quite disappointed
in the lack of state accountability, the reduction in state match, and raised concerns
about the adequacy of the legal enforcement provisions. They argue that it is not
unreasonable to expect a federally-enforced, national eligibility and standards floor in
return for a large federal investment. To back up their point, their staffs have been
circulating a chart that shows how the coalition proposal would provide $840 billion to
state Medicaid programs, at the same time the states are trying to significantly
decrease their Medicaid expenditures.

On the Senate side, Senator Breaux distanced himself a bit and called for hearings so
he could fully understand the implications of the proposal. His staff reports that
Senator Breaux thought the Democratic Governors were going to be able to "cut a
better deal than they did." On the moderate Republican side of the aisle, Senator
Chafee povately raised concemns about the proposal and suggested it appeared to be
something akin to a federal maintenance of effort with too little accountability.



Clearly, however, both Senators' Breaux and Chafee want to keep the Medicaid
discussions alive for the sake of a budget deal and will continue to avoid being overly
critical in public. According to Senator Breaux's staff, the primary authors of any
alternative Medicaid bill will likely be Senator Chafee and Senator Graham. Lastly,
there arc also reports that Senator Roth's staff is working with the House Commerce
Committee to draft up their own version of the "NGA resolution.” Since they have
fairly "green" Medicaid staff who have previously worked at the House Commerce
Committee, it is likely that their bill will largely mirror the House Republican bill.

Interest Group Response to the NGA Resolution: We have received only

negative reactions from the groups, including the unions, the American Hospital
Association, the American Academy of Pediatrics, the Children's Defense Fund, the
Alzheimers' Association and the Consortium for Citizens with Disabilities. The groups,
particularly those who represent children and the disabled, feel that enactment of a
proposal like the Governors' resolution wauld significantly increase the number of
uninsured and renege on what they believe is a jointly-held commitment with the
Administration to expand, or at least not reduce, the number of insured. The AIDS
groups are particularly concerned because they greatly fear the benefit changes and the
state—by-state definition of disability provision.

The other interest groups are largely staying quiet and waiting to see how we respond
- to the likely "clarifying" changes expected to emerge from the NGA over the next
week or so. Some of them are taking this position because they do not want to
undermine our position. Others are holding off because they want to be perceived as
"players” in the upcoming negotiation.

The Office of Public Liaison believestthat your strong stand on Medicaid has bujlt
bridges that extend far beyond the traditional Medicaid constituencies. Public Liaison
believes that significant changes from these groups' perception of our past Medicaid
position may damage this strong alliance and may be difficult to repair.



