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March 14, 1994
VIA FEDERAL EXPRESS

Ms. Barbara Zalenko
Assistant to the First Lady
Old Executive Office Building
Room 100

Washington, D.C. 20500

Dear Ms. Zalenko:

Martha Saenz and I worked together in the Clinton primary and general election
campaigns in Montgomery County, Maryland, and Martha suggested that you would be the
appropriate person to contact to ask that my application for a federal judgeship be brought to the
personal attention of the First Lady (copy enclosed).

Hillary Rodham and I first became acquainted nearly 22 years ago when we worked in
the same office at the Watergate on the McGovern campaign’s voter registration drive. She
introduced me to Bill Clinton at the time, and I stayed in contact with her when I contributed
to Bill Clinton’s early campaigns for Congress and State Attorney General. We renewed our
ties at various fund-raising receptions during the Clinton campaign in 1991-92.

I am sure the First Lady would want to know that I am seriously interested in the vacant
judgeship on the United States Court of Appeals for the Federal Circuit. The First Lady would
know that my philosophy is fully consistent with the President’s and hers, and that I would be
a credit to the Clinton Administration if I were selected as a federal judge. I would appreciate
your passing the enclosed packet on to the First Lady.

Very truly yours,

(LS FeltronT—

oseph D. Gebhardt

JDG/vsh
Enclosures (as noted)

Zalenko.309
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campaign was a 55%, 80,000 vote win in Montgomery County, helping to make Maryland the
second most supportive state for Clinton/Gore (behind only Arkansas).

If selected for the federal judiciary, I would bring my best efforts to the job, and I would
strive always to be a credit to the Clinton Administration. As you know, my philosophy is
consistent with the President’s and yours. My professional expertise is in employment law and
civil rights, and federal employee appeals arising from the U.S. Merit Systems Protection Board
(MSPB) are almost one-half of the Federal Circuit’s caseload. (Last year, federal employee
appeals were 42% of the Court’s caseload.) As a Federal Circuit Judge, I believe I could make
a significant contribution to the development of employment law, which is on the cutting edge
of public policy and the law.

I hope you will actively support me. Please contact me if you have any questions, and
I am available to meet with you to discuss this further if that is your wish.

And, please convey my best regards to the President.
Very truly yours,
seph D. Gebhardt

JDG/vsh
Enclosures (as noted)

Rodham.309
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legislative drafting.

EMPLOYMENT CONTINUED:
Summer Intern, U.S. Department of Housing and Urban Development, Chicago Regional
Office, 1970. Worked for Frank Fisher and Elmer Binford.

Summer Intern, Commission on Party Structure and Delegate Selection, Democratic National
Committee, 1969. Worked for Ken Bode and Eli Segal.

BAR ADMISSIONS:

Admitted to practice law: District of Columbia, 1972; Maryland, 1981; also U.S. District
Court, District of Columbia, 1972; U.S. Supreme Court, 1977; U.S. Court of Appeals for the
District of Columbia, 1977; U.S. Court of Appeals, Third Circuit, 1978; U.S. Court of
Appeals, Federal Circuit, 1982; U.S. Court of Appeals, Ninth Circuit, 1984; U.S. District
Court, Maryland, 1985.

EDUCATION:

Harvard Law School, J.D., 1971; Cornell College, Iowa, B.A., magna cum laude, 1968 (Phi
Beta Kappa); Public high schools, Arlington Heights, Illinois; Parochial elementary schools,
Mt. Prospect, Illinois, and Bogota, New Jersey.

OFFICE:
Interstate Commission on the Potomac River Basin - Chairman, 1982-83: Vice Chairman,
1981-82; Federal Commissioner appointed by the President, 1978-83.

RELEVANT PUBLICATION:
BLUEPRINT FOR CIVIL SERVICE REFORM, a Fund for Constitutional Government report,
1976, with W. Dobrovir, T. Devine.

BAR ASSOCIATIONS:
American Bar Association; Federal Bar Association; Metropolitan Washington Employment
Lawyers Association.

OTHER SERVICE:

Member, National Association for the Advancement of Colored People, Montgomery County,
Maryland Branch, 1986-present; Vice President, Potomac Soccer Association, 1993-;
Chairman, Advisory Council, Center for the Study of Race and Ethnic Relations, George Mason
University, 1988-90; Youth soccer coach, Potomac Soccer Association and Montgomery Soccer
Inc., 1985-92; Member, two county government study commissions in Montgomery County,
Maryland; President, Glen Mar Park Community Association, 1977-79.

PERSONAL:
Born New York City, July 14, 1946. Married to Susan Karpel Gebhardt; two children, Daniel
20 and Sara 17.
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Supplemental Page

PARTY OFFICES/SERVICE:

Executive Committee Member and Deputy Campaign Manager, Clinton/Gore Campaign,
Montgomery County, Maryland, 1992; Member, both Washington Steering Committee and
Montgomery County Steering Committee, Clinton for President, 1991-92; Elected Member,
Montgomery County Democratic Central Committee and Maryland State Democratic Central
Committee, 1986-90; Campaign Manager, Democratic County Council Candidates, Montgomery
County, 1982; Legal Staff, Carter/Mondale National Campaign, 1980; Democratic Nominee,
Maryland State Senate, 1978; Member, National Democratic Commission on Presidential
Nomination and Party Structure, 1976-78; Elected Delegate, 1976 Democratic National
Convention (from Maryland); Member, Rules Committee of 1976 Democratic National
Convention; Elected Delegate, 1974 Democratic Mid-Term Conference (from Maryland).

OTHER PUBLICATIONS:
THE OFFENS F RICHARD M. NIXON: A DE TO HIS IMPEACHABLE CRIMES
(Dell Manor paperback 1974, Quadrangle/New York Times Book Co. 1973) with W. Dobrovir,

S. Buffone, A. Oakes; The Law and Politics of Democratic Party Reform (Harvard Law School

Bulletin, 1973); The Machinery Broke Down; Errors, Confusion Mark Voting Process (AFL-
CIO’s Viewpoint, 1972).

HONORS:
Who’s Who in American Politics, 1975-; Outstanding Young Man of America, 1978; Who’s
Who in American Colleges and Universities, 1968.
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Excerpt Pertaining to the
U.S. Court of Appeals for the Federal Circuit

"Appeals Filed, Terminated and Pending during the
One Year Period ending September 30, 1993"

Published by the

Administrative Office of the U.S. Courts

For Fiscal Year 1993 -- October 1, 1992 to September 30,
Federal Circuit Appeals from No.
Boards of Contract Appeals 91
Court of International Trade 61
Court of Federal Claims 221
Court of Veterans Appeals 138
District Courts 338

International Trade Commission

Merit Systems Protection Board 1
Office of Personnel Management

- B =

Patent and Trademark 105
Writs of Mandamus 32

TOTAL 1,708

1993:

%

5%
4%
13%
8%
20%

6%
2%

100%
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¢ Advocating, in the U. S. District Court for the Eastern District of Virginia, the
discrimination claims of a large group of African-American employees in a class
action against their employer.

¢ The firm has also completed complex employment-related litigation in two jurisdictions,
the U. S. District Court for the District of Maryland and a local Florida court.
A settlement was achieved permitting our corporate client to terminate an

employment contract and merger agreement.

¢ The firm has extensive experience with the following laws of particular note in the
employment area, related implementing regulations, and the pertinent case law:
Family and Medical Leave Act; Americans with Disabilities Act; Civil Rights Act
of 1991; Equal Employment Opportunity Amendments to the Civil Rights Act of
1964; Age Discrimination in Employment Act; sexual harassment law; wrongful
discharge law; attorney’s fee awards; worker’s compensation; unemployment
compensation; rules of the Office of Federal Contracts Compliance Program,
U.S. Department of Labor; Civil Service Reform Act; and the Rehabilitation Act.

¢ ¢ 0

JOSEPH D. GEBHARDT, born New York, New York, July 14, 1946. Bar Admissions: 1972, District of
Columbia; 1981, Maryland. Court Admissions: 1972, U. S. District Court for the District of Columbia; 1977,
U. S. Supreme Court and U. S. Court of Appeals for the District of Columbia Circuit; 1978, U. S. Court of Appeals
for the Third Circuit; 1982, U. S. Court of Appeals for the Federal Circuit; 1984, U. S. Court of Appeals for the
Ninth Circuit; 1985, U. S. District Court for the District of Maryland. Education: Cornell College (B.A., magna
cum laude, 1968), Phi Beta Kappa; Harvard Law School (J.D., 1971). Professional: Interstate Commission on
the Potomac River Basin (Chairman, 1982-83; Federal Commissioner, 1978-83); Center on Corporate Responsibility
(Staff Attorney, 1973); Democratic National Committee (Staff Attorney, 1972); Center for Political Reform (Staff
Attorney, 1971-72). Professional Associations and Community Activities: American Bar Associalion; Federal

Bar Association; Metropolitan Washington Employment Lawyers Association; Maryland State Bar Association.
Concentration: Civil and Appellate Litigation; Employment; Civil Rights.
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CORRECTED BRIEF OF PETITIONER MARLEINA BERRY AND APPENDIX

UNITED STATES' COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

92-3541

MARLEINA BERRY,

Petitioner,
v.

UNITED STATES POSTAL SERVICE,

Respondent.

PETITION FOR REVIEW OF A DECISION OF THE
MERIT SYSTEMS PROTECTION EOARD

Joseph D. Gebhardt
Counsel of Record
ALEXANDER, GEBHARDT, APONTE
& MARKS
Lee Plaza - Suite B80S
8601 Georgia Avenue
Silver Spring, Maryland 20910
(301) 589-2222

November 25, 1992 Attorney for Petitioner
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UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

CERTITICATE OF INTEREST

MARLEINA BERRY v. UNITED STATES PQOSTAL SERVICE
No. 92-3541

Counsel for the petitioner. Marleina Berry, certifies the

following:

1. The full name of every party or amicus represented by

me is: Marleina Berry.

2. The name of the real party in interest represented by
me 1s: Marleina Berry.

3l The parent companies., subsidiaries, and affiliactes
that have issued shares to the public, of the party or amicus
curiae represented by me are: None.

4. The names of all law £firms and the partners or
associates that appeared for the party or amicus now
represented by me in the trial court or agency or are expected
in this Court are: (a) the law firm of Alexander., Gebhardct,
Aponte & Marks (formerly Gartrell, Alexander & Gebhardt), (b)
undersigned Joseph D. Gebhardt. Counsel of Record. and (c)

Gregory E. Gaskins.

November 25, 1992 Omwf% /@ WM&@'_

Date /’OSI—:PH D. GEBHARDT

Counsel of Record for Petitioner

(1i1)



STATEMENT OF RELATED CASES

No other appeal in or from the same proceeding in the MSPB

was previousiy before this or any other appellate court under

the same or similar title. Counsel has no knowledge of any

case pending in this or any other court that will directly

affect or be directly affected by this Court’s decision in the

pending appeal.

(iv)



STATEMENT OF JURISDICTION

The statutory basis for the Jjurisdiction of the Merit
Systems Protection Board ("MSPB") over petitiocner‘s appeal
below is 5 U.S.C. §7701. The Jurisdiction of this Court over
petitioner’‘s appeal herein is based upon 5 U.S.C. §7703(a) (1).
This appeal is timely because it was filed on August 3, 1992,
which was within 30 days of the MSPB's final order denying

petitioner’'s petition for review, dated July 15. 1992. See 5

U.STC: “§IEQ3NE) (1)

(v)



STATEMENT OF ISSUE

whether the Merit Systems Protection Board ("MSPB") erred,
acting not in acccrdance with law and abusing its discretion,
when it held that the appellant was not the "prevailing party"
for purposes o©f an attorney fees’ award. even though the
appellant obtained the substantial relief sought in her MSPB
appeal and that relief was "causally related. in a significant

sense" ©To her zppeal?



STATEMENT OF THE CASE

Nature of the Case

Petitioner is a federal government employee who appeals
to this Court pursuant to Sk W SHCL. WAT.O The issue for
decision here is whether the employee was the "prevailing
party” in her Merit Systems Protection Bocard ("MSPB") appeal.
The employee obtained the substantial relief sought in her
appeal when, just one business day before the scheduled MSPB
hearing and following her counsel’s probing discovery, the
agency rescinded its adverse action against her and withdrew
from the MSPB proceedings. The MSPB thereupon dismissed the
appeal but refused to grant an award of attorney fees to the
employee. accepting the agency’s contention that she was not
the "prevailing party." Petiticner submits that the MSPB
decision at issue is not in accordance with law, i.e., 5 U.S.C.
§ 7701(g) (1) as interpreted by this Court in Cuthbertson v.
Mer:r Systems Protectipn Board, 784 F.2d 370 (Fed. Cir. 1986),

and also is an abuse of discretion. See 5 U.S.C. §7703(c)(1).

Course of Proceedings Below

The petitioner/appellant, Ms. Marleina Berry,! was placed
by her employer. the United States Postal Service ("agency"),
on unpaid., enforced leave effective May 13, 1991, on the ground
she was unfit for duty. A.17. On May 30, 1991, appellant

filed a timely appeal with the MSPB., challenging the agency’s

1
Brief.

wWe refer to Ms. Berry as "the appellant"” throughout this



adverse acticn, arguing that she was fit for duty, and seeking
revocation cf the enforced leave and return to duty. A.18-21.
The MSPB Judge assigned a hearing date of Septempber 30, 1991.
Prior to the scheduled hearing, appellant’s counsel and agency
counsel engaged in probing discovery as authorized by MSPB
regulations. A.37. The appellant propounded and answered
interrogatories, the agency responded to interrogatories, and
both parties’ counsel took <the deposition testimony of the
physicians who were to testify at the upcoming hearing. 1d.
The appellant and the agency exchanged prehearing submissions.

On September 27, 1991, one business day before the
scheduled MSPB hearing, the agency rescinded the unpaid,
enforced leave action against the appellant and granted her
full back pay, annual leave, sick leave, and other benefits
retroactive to May 13, 1991. A.22-24. Accordingly, the
scheduled MSPB hearing was not held.

On October 4, 1991, the MSPB Judge dismissed the appeal
because the appellant had achieved the relief she sought, i.e.,
that "the agency has totally rescinded the action" and
"retroactively restored the appellant’s leave." A.24. Thus,
the MSPB no longer had jurisdiction over the appeal. Id.

On November 26, 1991, the appellant filed a timely motion
for attorney fees with the MSPB Judge. The motion argued that:
(1) the appellant is the "prevailing party:;" (2) an attorney
fees’ award is "warranted in the interest of justice:" and (3)

the fees requested are reasonable. A.34-40. On December 31,



1991, the agency filed its opposition to appellant‘’s motion for
attorney fees.

On March 27, 1992, the MSPB Judge issued his Initial
Decision denying attorney fees. holding that the appellant was
not the "prevailing party." A.4-7. The Judge did not reach
the other two issues presented in appellant’'s motion. See id.

On May 1, 1992, the appellant filed a timely petition for
review with the Board. challenging the Initial Decision denying
attcrney fees. The agency filed an opposition to the petition.

On July 15, 1992, the full MSPB issued a final Order
denying appellant’‘s petition for review and making final the
Initial Decision denying attorney fees. A.8-9.

On August 3, 1992, the appellant filed a timely Notice of
Appeal contesting the Board’'s final Order in this Court.

Jurisdiction of this Court rests upon 5 U.S.C. §7703(a) (1).

Disposition in the Court Below

On March 27, 1992, the MSPB. through an Administrative
Judge, issued an Initial Decision denying appellant’s motion
for an attorney fees’ award. A.4-7. The MSPB Judge held that
the appellant was not the "prevailing party" in the appeal on
the ground that "the relief obtained by appellant was not
‘causally related, in a significant sense,’ to her appeal to
the Board." A.6. On July 15, 1992, the full MSPB issued a
final Order denying appellant’s petition for review and making

final the Initial Decision denying attorney fees. A.8-9.



Statement of the Facts

The appellant, Ms. Marleina Berry, is the country’s first
Black. female postal iqspector. The United States Postal
Service ("agency") hired her for this law enforcement officer
position 21 years ago, and she has served as a postal inspector
ever since. An impartial physician who has examined the
appellant at the request of another gJovernment agency has
described Ms. Berry as follows:

In general, this woman is an impressaively articulate

woman who nas overcome many obstacles in her life,

and these achievements have occurred because she is

assertive, independent and spirited. At the same

time, these gualities have caused aggravation or
dissention with her coworkers., especially when
sexual or racial elements have been involved. Some

of her complaints were substantiated in her EEO

complaint., but probably many of the issues are ones

which are never put on report but are part of the

day to day existence in the world in which we live.?

This case is part of a long-running employment
discrimination battle between the appellant and her agency. The
appellant tumped smack into her agency’'s "glass ceiling" in the
1980's as postal inspectors junior to her and trained by her
received promotions that were denied to her. She protested by
filing discrimination complaints with her agency. The agency

responded with hard-hitting retaliation, harassing and

provoking her. The agency’s provocations succeeded, and the

! Letter to Willard Galery, U.S. Department of Labor, OWCP,

from Martin G. Allen. M.D., Clinical Professor. Georgetown

University School of Medicine, dated September 18, 1991, at 5-6;
A.32-33.



agency then proceeded t2 paint the appellant as mentally
unstable and unfit for duty.

These were the 1issues presented t2 the Administrative
Judge of the Merit Systems Protection Board ("MSPB") below.
The agency, in a deft maneuver against the appellant commenced
nearly two years ago, had placed her on unpaid. enforced leave
indefinitely, contending that she was mentally unfit for duty
as a postal inspector. She appealed to the MSPB. pleading
discrimination in her petition for appeal:

I have filed two (2) EEO complaints with the agency,

alleging race and sex discraimination. I am a Black

female. I Dbelieve that my termination i1is the
product of reprisal for having filed these

complaints as well as continuing race and sex
discrimination.

A.20.°

Following probing discovery initiated by appellant’s
counsel, the agency concluded that its action against the
appellant could not be sustained. One business day before the
scheduled MSPB hearing, the s&gency rescinded 1its unpaid,
enforced leave action and withdrew from the MSPB proceedings.
A.22-24. The agency’s tactic cleverly deprived the appellant
of a full fact-finding hearing on her discrimination allega-

tions.

After the MSPB had dismissed the appeal and the appellant

The psychiatrist who has treated the appellant regularly for

several years, John W. McFarland., M.D., reported that "Ms. Berry
suffers from post-traumatic stress syndrome. This trauma has been
stirred through her experience of racial and sexual discrimination
in her work as a postal inspector." A.15-16.

6



then had £filed her motion for attorney fees, the agency
punitively orposed the motion and offered a deceptive post hoc
explanation <that it "rescinded the appeal to avoid the
unnecessary waste of judicial (sic] resources...." A.41. It is
noteworthy that the unnecessary waste of the MSPB's resources
had not been a previous ccncern of the agency. With heightened
audacity, the agency’s attorney fees’ opposition again painted
the appellant with a dirty brush as mentally unstable -- the
very point the agency knew it could not prove at an MSPB
hearin

The MSP2 Judge, who did not have the benefit of a hearing
and full airing of all the facts. simply adopted the agency’s
attorney fees’ opposition carte blanche. In denying appel-
lant’‘s motion for attorney fees, the Judge neglected to perforni
his duty of conducting a careful, pragmatic inquiry into the
facts of the case that were germane to decision of the motion.

See Cuthbertson v. Merit Systems Protection Board, 784 F.2d

370, 373 (Fed. Cir. 1986) and Sterner v. Department
Armyp g %l EH2d,' 5613, ‘1567 J(Feds €ir., H98s)

In this appeal, we respectfully request this Court to
reverse the MSPB's holding that the appellant was not the
"prevailing party" for purposes of an attorney fees’ award on
the basis that the MSPB decision was not in accordance with law
and was also an abuse of discreticn. See 5 U.S.C. §7703(c) (1).
We further request that this Court remand to the MSPB the two

remaining issues for decision., which the MSPB did not address



below: (a) whether an attcrney fees’ award is "warranted in the
interest of Jjustice." and (b) whether the attorney fees

requested by the appellant are reasonable.

ARGUMENT

THE MSPB ERRED WHEN IT HELD THAT THE APPELLANT WAS NOT
THE "PREVAILING PARTY," EVEN THOUGH THE APPELLANT
OBTAINED THE SUBSTANTIAL RELIEF SOUGHT IN HER MSPB APPEAL

AND THAT RELIEF WAS "CAUSALLY RELATED, IN A SIGNIFICANT
SENSE" TO HER APPEAL.

This Ccurt holds that the MSPB must conducz a careful,
pragmatic inquiry 1nto wno won. who lost, and wnhat caused a
party to win in determining "prevailing party" status for

purposes of an attorney fees'’' award. See Cuthbertson v. Merit

Systems Protection Board, 784 F.2d 370, 373 (Fed. Cir. 1986)

and Sterner v. Department of the Army, 711 F.2d 1563. 1567
(Fed. Cir. 1983). However, the MSPB below completely failed to

perform this mandated duty.

A..  Ihe MSPBijudge’s Errer in Fadiling. to Inguire

This Court in Cuthbertson v. MSPB, supra, 784 F.2d at 373,
deplored an MSPB Judge’s "too-simple approach [(thatl] skips over
the clear fact(s]" in finding no relation between a well-
litigated MSPB appeal and the agency’s capitulation to the
relief sought by the appellant prior to the scheduled MSPB

hearing. Yet, that is precisely what occurred in the MSPB

proceedings below.



In crafting the Initial Decision denying attorney fees,*
the MSPB Judge ccmmitted blatant error when he found merit in
the agency’‘s argument that "its decision to rescind the
enforced leave was Lbased upon the pendency of appellant’s claim
for compensation [before the Office of Workers’ Compensation
Programs ("OWCP")], and was not causally related to the
appeal." Initial Decision., March 27, 1992, at 3; A.6.
However, the argument accepted ty the Judge was utterly devoid
of merit., as one can readily observe Irom the sequence of
events. The agency knew that appellant’s compensation claim
had been f£iled with the agency and the OWCP eight months prior
to the agency’s unpaid, enforced leave action against the
appellant. See A.27,17. Hence., her pending OWCP claim had
absolutely nothing to do with the agency’s rescinding its
action and withdrawing from the MSPB hearing just one business

day before the hearing was to begin.

The sequence of events clearly demonstrates the Judge’s

error:
- On September 6, 1990, appellant’'s OWCP claim
(the "recurrence" claim) was £filed with her
agency. See A.27.
- On February 20, 1991, the agency proposed that
45 U.S.C. §7701(g) (1) provides in pertinent part: "Except as
provided in paragraph (2) of this subsection, the Board . . . may
require payment by the agency involved of reasonable attorney fees
incurred by an employee . . . 1if the employee is the prevailing
party and the Board . . . determines that payment by the agency is

warranted in the interest of justice.



the appellant Dbe placed on enforced leave.

A.10.

Despite having received a favorable report from

appellant’s treating psychiatrist, the agency

on May 10, 1991, placed the appellant on

unpaid. enforced leave, effective May 13, 1991.

A, 13=107.

= On May 30, 11991, appellant filed her MSPB
appeal challenging the agency'’s unpaid.
enfcrced leave acticn. A.18-21.

= Cn September 27, 1991, the agency rescinded its
unpaid. enforced leave action and thus withdrew
from the MSPB hearing scheduled for the next
business day. A.22-23.

g On October 4, 1991, the Judge issued the
Inictial Decision on the merits, noting that the
agency had rescinded and canceled its unpaid,
enfcrced leave acticn against the appellant:
acccrdingly, on Dbehalf of the MSPB. he
dismissed the appeal. A.24-26.

R Two and a half weeks later, on October 22,
1991, OWCP issued its decision on appellant’s
pending claim and found the appellant fit to
return to her position as postal inspector.

A2

As the sequence of events above clearly shows, appellant’s

10



OWCP claim had no relaticn to the agency’'s withdrawal from the
MSPB proceedings. There was absolutely no nexus between the
agency’'s withdrawal at the MSPB and appellant’s OWCP claim
since: (1) the agency had taken its unpaid. enforced leave
action against the appellant eight months after it knew of her
OWCP claim and (2) the agency withdrew from the MSPB
proceedings in advance of the OWCP decision on appellant’s
claim.

wWhen the agency rescinded its adverse action and withdrew
from the scheduled MSPR hearing, asserting it was because of
appellant’'s pending OWCP claim. this was nothing but a ruse
intended for the agency to save face and to avoid
accountability for its wrongful action against the appellant.
The actual reason that the agency threw 1in the towel
immediately before the start of the MSPB hearing is that the
probing discovery initiated by appellant’s counsel proved.
through ccnvincing medical evidence. that the appellant was fit
for duty and should not have been placed on unpaid. enforced
leave status. The MSPB proceedings below were therefore
"causally related, in a significant sense" to the agency'’'s
withdrawal of 1its action against the appellant. See
cuthbertson v. MSPB, supra, 784 F.2d at 373.

Furthermore, the MSPB Judge misinterpreted the OWCP
decision c¢f October 22, 1991, which was supported by the
medical opinion of Martin G. Allen, M.D. (A. 27-33), in finding

that "the agency’s determination regarding appellant’s fitness

p. ¢



for duty had indeed been correct." 1Initial Decision, Marca 27,

AL = 35 AL Adopting the agency'’s position without a

careful, pragmatic :inquiry. the Judge in effect found the

appellant unfit for duty, However, all the medical opinions in

the record before the Judge contradicted this finding:

e The Judge was aware cf the April 8, 1991 medical
opinion of appellant’s treating psychiatrist for sewveral
vyears, John W. McFarland, M.D., who declared that "...
Ms. Berry 1is capable <¢cf resuming her £full postal
inspectaicn duties."” A.1l6. The Judge also knew that Dr.
McFarland had "testified in his deposition taken by the
agency that appellant was fit for duty." A.37.

e Dr. McFarland’s April 8. 1991 opinion further stated
that he "was called by algency)] psychologist Dr. [Eric)
Ostrov who wverbally agreed with ([Dr. McFarland’s])
assessment of Ms. Berry’'s situation.”" A.1l6.

¢ The Judge was also informed <that "the agency’s
physician, Dr. Jonathan Xelly, testified during his
deposition that there is a possibility that appellant

could now be fit for duty." A.37.3

> The only contrary medical evidence of record (which had been

provided by the agency) was an October 23, 1990 report prepared by
Dr. Jonathan Kelly, a physician hired by the agency., who had a
single interview with the appellant (see A.13) and not surprisingly
opined in favor of the agency’‘s position against the appellant.

A.l12. Further, Dr. McFarland made telling observa-tions about Dr.
Kelly'’'s report (see A.1l5):

Dr. Kelly faults Ms. Berry's participation in the
interview process for being controlling, distrustful,
guarded and indirect. I would dare say that as a law

12



Based upon the three medical opinions cited above. the
Judge should have had no doubt about appellant’‘s fitness for
duty, but any slight doubt at all should have been completely
removed by the OWCP decision of October 22, 1991, supported by
Dr. Allen’s medical opinion. which was provided to the Judge
along with Appellant’s Motion for Attorney Fees Award. A.27-
35. The OWCP decision concluded that "Ms. Berry can return to
her position as postal inspector...." A.27.% OWCP's calling
for appellant’s return to her postal inspector position was the
exact opposite cf a finding that the appellant was unfit for
duty, which was the MSPB Judge’s finding. See A.6.

In accepting carte blanche the agency'’s opposition to

enforcement officer doing undercover work., one is taught to
control, to distrust and to be defensive, guarded and

indirecct. These are qualities of survival. As a black
woman. the need for these gqualities probably grows more
acute.

I would dare say that as a white male, Dr. Kelly has
never been the victim of racial or sexual discrimination in
the workplace. From his report, I would conclude that Dr.
Kelly fails to appreciate the devastation that they can
bring. From his report, I would conclude that Dr. Kelly
failed to examine the legitimacy of Ms. Berry’s complaints
of discrimination in the workplace. His evaluation was
based only on official communications of the Inspection
Service. From his report, I would conclude that Dr. Kelly
was unable to appreciate Ms. Berry'’'s cultural background as
a law enforcement officer and as a black woman. People see
and describe the same things in very different ways

depending upon what has been the breadth of their
experience.

§ That OWCP ruled the appellant was entitled to receive
compensation benefits for the period prior to the OWCP decision is
fully consistent with OWCP's normal practice that claimants be
allowed to receive continuing benefits up to the date of decision.

13



appellant’s motion for attorney fees without inquiring into all
of the facts surrounding the dispute, the Judge was remiss in
performing the duty of conducting a careful. pragmatic inquiry

as required by Cuthbertson v. MSPB, supra, 784 F.2d at 373, and

Sterner v. Army, supra, 711 F.2d at 1567.

The appellant was clearly the "prevailing party" below
because the substantial relief she soughiit and gained was
"causally related, in a significant sense" <92 her MSPB appeal,
even though the agency never allowed the MSPB to reach a
decision on the merits. Cuthbertson v. MSPB, supra. All an
appellant need demonstrate in order to be a "prevailing party”
is that "he or she has obtained all or a significant part of
the relief sought in petitioning for appeal."” Sterner v.

Department of the Army, 711 F.2d 1563, 1566 (Fed. Cir. 1983),

quoting Hodrick v. Federzal Mediation & Conc:liartion Servi 4

M.S.P.B. 431, 434 (1980)." Because the MSPB Judge below
improperly accepted the agency‘s deceitful explanation without
a careful, pragmatic inquiry into the disputed facts., plainly
ignoring the sequence of events and plainly misinterpreting the
medical evidence as outlined above, the MSPB was wrong to

conclude that the relief gained by the appellant was not

7 An MSPB appellant can be designated a "prevailing party"

notwithstanding the fact that the Board never made a decision on

the merits in the appeal. See Mclver v. Department of the
Interior, 45 M.S.P.R. 68 (1990); hneider v. Department of the

Army, 39 M.S.P.R. 462 (1989); Hatler v. Department of the Air
Force. 9 M.S.P.R. 416 (1982).

14



causally reiated to her appeal.

Cuthkertson v. MSPR is strikingly similar to this case,
providing a useful guide to decision of the instant appeal.
This Court held that peti;ioner Cuthbertson was the "prevailing
party" for purposes of an attorney fees’ award when "the
agency’s desire to avoid further MSPB hearings and proceedings
played a significant part in the making of the settlement
agreement." 784 F.2d at 373. In Cuthbertson, petitioner had
appealed his demotion by his employing agency to the MSPB, but
previously ne had lodged a discraimination complaint with his
agency challenging his demotion. At the same time the MSPB was
resolving a number of pre-hearing issues (including
jurisdictional issues), Cuthbertson’s agency was attempting to
settle his discrimination complaint. These discussions
resulted in a tentative agreement in which Cuthbertson obtained
substantially all the relief he sought in his MSPB appeal.
Thereupon. at his employer‘s request the MSPB dismissed
Cuthbertson’‘s appeal as moot. 784 F.2d at 372.

When Cuthbertson sought payment of his attorne§ fees. the
MSPB refused to designate him the "prevailing party." Oon
appeal. this Court chastised the MSPB for --

(skip)ping over the clear factis]... (and] neglect(ing]

the obvious possibility that the settlement (as it was

finally made effective) may well have been triggered by
and pursued because of the existence of the MSPB
proceeding and the agency’s desire to forestall that

proceeding, the result it might reach, and what it might
reveal about the agency.

784 F.2d at 373. The Cuthbertson Court pointed out that

15



petitioner’‘s "considerable use of the discovery process

revealed or sketched for the agency ... a very large part of
petitioner’s discrimination case...." Id. The Court reasoned

that Cuthbertson was the "prevailing party" because the
substantial relief he sought and gained was causally related to
his MSPB appeal. The Court astutely recognized that "...an
agency could grant all the relief requested., shortly before the
MSPB decision had been promulgated. simply to avoid having to
pay attorney fees 1f the MSPZR proceeding went to final
decision." Id. To guard against this type of practice, this
Court held that Cuthbertson must be considered the "prevailing
party" for purposes cf an attorney fees’' award.

As in Cuthbertson, the chronology of events leading up to
the agency’'s withdrawal from the MSPB proceeding below
contradicts the agency’s post hoc explanation. As shown above,
it was impossible for the agency’s withdrawal at the MSPB to be
due to the pendency of appellant’s OWCP claim, even though the
MSPB Judge below errcneously relied upon that contention. The
agency had knowledge of appellant’s OWCP claim from the time it
was filed on September 6, 1990, to the time it dropped out of
the scheduled MSPB hearing on September 27, 1991. Importantly,
the agency withdrew at the MSPB before the OWCP claim was
decided. Later. in its attorney fees’ opposition (A.41), the
agency professed concern about avoiding the "unnecessary waste
of judicial (sic) resources" -- a concern that just happened to

materialize more than a year after the agency first became
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aware of appellant's OWCP claim, and Jjust one business day
before the MSPB hearing was scheduled to begin. Until then,
the agency had vigorously opposed appellant’s MSPB appeal: it
had filed a defense to her MSPB appeal, conducted discovery
(including participation in depositions). and filed a

prehearing submission. See A.35-37.

In Cuthbertson, this Court was not deceived by the
agency’s pretextual justification for settling the dispute
prior to the MSPB making a decision on the merits. If the MSPB
below had conducted the proper pragmatic 1inquiry into the

disputed facts as required by Cuthbertson and Sterner, the MSPB
would not have allowed the agency’'s deception to controcl the

decision at issue here.

The MSPB., in Sterrer v. Department 0f the Arm [ 711
F.2d at 1567 n.1l4, recited the type of pragmatic inquiry that
is needed to decide "prevailing party" status, which the MSPB

failed to utilize below:

...If, as in this case. there is initially a genuine
dispute as to whether the plaintiff fee claimant is
a "prevailing party," inquiry on that question might
well proceed firsct. This inquiry is properly a
pragmatic one of both fact and law that will
ordinarily range outside the merits of the basic
controversy. Its initial focus might well be on
establishing the precise factual/legal condition
that the fee claimant has sought to change or affect
SO as to gain a benefit or be relieved of a burden.
with this condition taken as a benchmark, inquiry
may then turn to whether as a quite practical matter
the outcome, in whatever form it is realized, is one
to which the plaintiff fee <claimant’'s efforts
contributed in a significant way, and which does
involve an actual conferral of benefit or relief
from Dburden when measured against the Dbenchmark
condition. Bonnes v. Long, 599 F.2d 1316, 1319 (4th

17



cir. 1979) (interpreting 42 U.S.C. § 1988), reaff'd
after remand, 651 F.2d 214 (1981), gert. denied, 455
U.s. 961, 102 S.Ct. 1476, 71 L.E4d.2d 681 (1982).

In another similarity to Cuthbertson., the MSPB below
failed to examine the effect that appellant’s use of discovery
had upon the agency’s decision to rescind the adverse action
and withdraw from the MSPB hearing. In her attorney fees’
motion., the appellant informed the Judge of the considerable
use the parties had made of the discovery process: (1) the
appellant propounded and answered interrcgatories: (2) the
agency respcnded to appellant’s 1i1nterrogatcries:; and (3)
counsel took the depositions of the physicians were scheduled
to testify at the MSPB hearing regarding appellant’s fitness
for duty. See A.35-37. However, the Judge ignored appellant’s
compelling argument that her counsel’s discovery had brought to
the agency’s attention the key medical evidence which proved
that the appellant had improperly been placed on unpaid,
enforced leave. See A.34-40. In Cuthbertson, this Court
admonished the MSPB Presiding Official Zfor discounting the
possibility that the agency learned new facts that supported
Cuthbertson’s appeal. 784 F.2d at 373. Likewise, the Judge
below erred by failing to examine the effect that discovery had
upon the agency'’s decision to withdraw from the proceedings.

Moreover, the MSPB’s refusal to deem the appellant a
"prevailing party" here is inconsistent with the purpose for
awarding attorney fees. The rationale supporting an attorney

fees’ award to a prevailing party is grounded in both judicial
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economy and just compensation to a successful litigant. "The
purpose of the attorney fees provision is to facilitate an
appellant’'s access tc counsel -y alleviating his burden of
bearing legal expenses as a result of an erroneous decision of
the agency." Sanders v. Fqual FEmployment Opportunity
Commission, 45 M.S.P.R. 693, 697 (1990). Because decisions of
the MSPB are equivalent %to decisions of the United States
District Courts and are subject <o review by the Federal
Circuit, MSPB appellants are enccuraged by the statutory
attorney fees’ provision to obtain counsel to gpresent their
cases to the Board. Having appellants represented by counsel
before the MSPB enables this Court to readily review the record
and decide any pertinent issues of law. as opposed to dealing
with lingering questions of fact that unrepresented appellants
failed to present effectively at their hearings. To continue
to encourage federal employees to obtain counsel at the initial
stage, this Court must not penalize the employee whose
counsel’'s effcrts are highly effective and result in the
agency’s rescinding an adverse action prior to an MSPB hearing.
Indeed. important policy reasons of administrative and judicial
economy strongly argue for payment cf attorney fees in such a

case.

Further, watts v. Department of the Air Force, 34 M.S.P.R.

18 (1987), upon which the Initial Decision denying attorney
fees relies, has no relevance to the instant case. Appellant

watts appealed his removal from a federal government position
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and requested that the MSPB reinstate him to his position and
acccmmodate his disability. Pricr to the effective date of his
removal and prior <o the filing of his MSPB appeal, Wwatts
applied for disability retirement to a different federal
agency. His disanility application was granted. and as a
direct result of the application being granted, the employing
agency rescinded Wwatts’ removal. The MSPB then dismissed his
appeal as moot., and watts petitioned the MSPB for an award of
attorney fees as & "prevailing party."” The MSPB denied
attorney fees to wWatts. reasoning that his agency had rescinded
his removal because his previously filed request for disability
retirement had been granted by a different federal agency.
watts had not asked the MSPB for disability retirement in his
appeal. As such., the relief obtained by Watts was completely
unrelated to his MSPB appeal. See 34 M.S.P.R. 18 (1987).

Had the MSPR below conducted the proper pragmatic inquiry,
the Judge would have realized that. as a result of the agency’s
capitulation., the appellant had obtained the substantial relief
she had requested :in her MSPB appeal: rescission of the
unpaid. enforced leave. See A.19, 22-24. The Judge further
would have realized that the agency’s asserted reason for
withdrawing at the MSPB -- decision of appellant’s pending
claim by OWCP -- had not yet taken place. Indeed, the OWCP
claim was decided agfter the Judge dismissed the MSPB appeal.

See A.24, 27. Hence. the MSPB’'s reliance upon Watts was

altogether misplaced.
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As this Court declared in

Army, supra, 711 F.2d at 1567,
determining who prevails 1is really no more than a

totaling up of who won and who lost. It is a practical
matter....

Here, it is plain that the appellant won, the agency lost, and
this result was caused Ly appellant’s litigation efforts
focusing on the key medical evidence that was dispositive of
the case. In addition, the agency feared appellant’s evidence
of discrimination that would have been presented at a full
fact-finding MSPB hearing. See supra at 5-6. The agency’s
capitulation was real. and it was directly connected to the
diligent efforts of appellant’s counsel in the case.

Through her appeal, the appellant sought to have the
agency’s unpaid. enforced leave action rescinded and to obtain
those benefits to which she was entitled. See A.19. The
appellant won the agency's rescission of the adverse action
plus full back pay, annual leave. sick leave. and other
benefits. A.22-24. Totalling up who won. who lost. and what
caused the appellant’s victory, the appellant clearly is the

"prevailing party" under the Sterner and Cuthbertson decisions.

CONCLUSION
As demonstrated above, the MSPB’s denial of "prevailing
party" status to the appellant was not in accordance with law
and was also an abuse of discretion in contravention of 5

U.5.C. §7703(c) (1). The appellant obtained the substantial

21



relief she sought in her MSPB appeal., and thus prevailed. See
A.19, Z22-24. Not acting in acccrdance with law in this case.
the MSPB negiected to make the required pragmatic inquiry into
who won the case and yhat actually caused the agency to
capitulate. The MSPB further abused its discretion by failing
to make its "prevailing party" determination based upon the
whole record. See supra at 9-13. The agency’s illogical.
post hec explanation for its withdrawal at the MSPB and
rescission of the adverse action., adopted by the MSPB. is pure
decepticn and should not ke allowed to stand. The appellant.
a federal law enforcement officer with 21 years of service,
surely deserves better.

Accordingly, this Court should (1) reverse the Board and
rule that the appellant is the "prevailing party" pursuant to
S U.S.C. §7701(g) (1), and (2) remand the remaining attorney

fees’ issues to the MSPB for decision.

Respectfully submitted.
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92-3541

MARLEINA BERRY,
Petitioner,
V.
UNITED STATES POSTAL SERVICE,

Respondent.

DECIDED: August 9, 1993

Before NIES, Chief Judge, ARCHER and PLAGER, Circuit Judges.

ARCHER, Circuit Judge.

DECISION

Marleina Berry petitions for review of the Administrative
Judge's (AJ) initial decision, Docket No. DC0752910607-A~1, which
became the final decisicn cof the Merit Systems DProtection Board
(MSPB or board) when the full board denied review on July 15, 1992.
The AJ denied Berry's motion for attorneys fees arising from Berry
v. United States Postal Service, MSPB Docket No. DC0752910147 (Nov.
8, 1991) because she '"failed to show that she was a prevailing

party." We reverse and remand.
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able Blake thought she had

set her career on course sev-

en vears ago when she be-

came a voucher auditor with

the Soil Conservation Serv-

ice (SCS) in Florida. She was good at her

job, good enough to eamn cash bonuses

and yearly evaluations full of praise at the

agency, a division of the U.S. Depart-

ment of Agriculture. She took night class-

es to earn her college degree, and asked

USDA for the training she needed to
make a professional climb.

But Blake, who is black, says the train-
ing was denied, and her career stood still
while white colleagues advanced. In 1985
she finally complained of discrimination
to the agency's civil rights office. Her
boss, she says, responded by threatening
to downgrade her job. After she took her
complaint to the next step, her perform-
ance rating dropped. And when she re-
fused to sign the lower appraisal, supervi-
sors halted a bonus she had been awarded.

For two years, Blake’s complaint lan-
guished with SCS. Finally, in mid-April,
she took her claims to federal court.
USDA refuses to discuss the case, though
it has denied all charges of discrimination
in court documents.

Says Blake, “They'll do everything pos-
sible to deny this kind of thing is going
on.” The way she sees it, there is little
doubt about what happened: She has
joined a regiment of minority workers at
the government’s farm bureaucracy who
can't get ahead because of the color of
their skin.

USDA may lack antebellum architec-
ture and spreading fields of cotton, but it
has nevertheless eamed the nickname by
which some workers know it — “the origi-
nal plantation.”

“If USDA had devorted the same atten-
tion to eliminating discrimination that it
has to eliminating foot-and-mouth dis-
ease, we'd have no problems like this,” an
official in the agency’s civil rights section
said recently.

A behemoth institution with 91,000
employees nationwide, USDA is home to
the programs that give out food stamps
(Food and Nutrition Service), pay farmers
price supports (Agricultural Stabilization
and Conservation Service, or ASCS),
loan them money to keep their farms go-
ing (Farmers Home Administration, or
FmHA), help them prevent soil erosion
(SCS), run the nation’s forests (Forestry
Service) and carry out other huge tasks. In
all, USDA gives out more than $47 bil-
lion in direct payments and loans to the
public yearly, in addition to technical sup-
port and educational programs.

In a way, it's an unlikely villain, this
fountain of largesse that was once a cen-

"~ BYViveca Novak:
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Despite repeated promises to change, the USDA
continues to subject blacks to discrimination,

indignities and reprisals.

28 Common Cause Magazine September/October 1987
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I. EXECUTIVE SUMMARY

1. This study rinds that the County’s MFD program meets the requirements of City
of Richmond v. J.A. Croson Comoanv, 488 U.S. 469. 102 L.Ed 2d 854. 109 S.Ct. 706 (1989),
iIn both essenual respects: First, there is a sufficient factual predicate for the County to have
a compelling interest in enacting a race-based and gender-based preference program in
procurernent. Second, the County’s preference program is narrowly tailored to remedy

idenufied discriminauon against minorities and women in County contracting and the general
marketplace in the County.

28 This study employed multiple data collection techniques. including analysis of the
County’s statistical data. direct evidence obtained from focus groups of both majority-owned
businesses and separate MFD groups. and a survey of MFD firms doing business with or
seeking business from the Countv. The statistical data analvzed in this studv consist of the
County’s bidder’s list and weekly activity reports for FY 1986 through FY 1990. These data
are somewhat at variance with the MFD staustics previousiy reported by the Montgomery
County Government at the end of each tiscal vear. The principai reason tfor the vanance is that
this study encompassed all the contracts tor FY 1986-1990 that were awarded by the County
(including new contracts. modifications. renewals. exclusions. administrative actons, and
delivery orders), while the MFD legislauon requires that only MFD-eligible contracts be

included in the County’s year-end statstical reports. These eligible contracts have not uniformly
included all County contracts.

S The County awarded $167 million in contracts for goods and services to private
firms and certain non-profit enutes in FY 1990. County procurement has risen in recent years,

with a 39% increase occurring cver the five-year period between FY 1986 and FY 1990, when
the Counrty awarded a total of $727 million.

4. Stimulated by rising procurement. the County’s bidder’s list grew more than three-
fold during the recent five vears. In FY 1990. this list contained 6.194 pnivate tirms and non-
profit enuties seeking to do business with the County. Majonty-owned firms, numbering 4,176,
make up 67.4% of the bidder’s list, while MFD firms number 2.018 and comprise almost one-
third (32.6%) of the list. The biggest one-year growth in the bidder’s list, an increase of 919
tirms (17.4%), took place between FY 1989 and FY 1990.

or The County’s MFD program is an essenual step in lessening the effects that
discriminauon, especially stereotypical and prejudicial attitudes, has had on business
opportunities for MFD firms operating in the County. The MFD program demonstrates that the
County has made important progress by beginning to close the gap between the number of MFD
firms and these firms’ share of total contract dollars rrom the Connty. In contrast. firms owned
by African Americans, Hispanic Americans, Asian Americans. and women face a much more
unfavorable and discriminatory environment within the general marketplace in Maryland. For
each of these MFD groups, the underutilization and corresponding disparities in the general



marketplace gready exceed the simiiar disparities found in the County’s distributon of its
contract awards.

6. In accounting ror its procurement awards. the County includes in its "disabled"”
category non-profit entities that serve the handicapped. which in our estimation receive 75% of
contract dollars in the disabled category and $38.5 million of the total contract dollars in the
MFD category. The County’s statistics for the disabled category thus inflate the share of
contract dollars received by the enure MFD business class by a full 5.3%. If contract receipts
for non-profit entities serving the handicapped were deleted from the MFD totals. the total share

of MFD firms’ awards would be about 18% for the recent five-year period from FY 1986 to FY
1990.

7 Majonty-owned firms hold the dominant position in securing contracts from the
County. a posttion that seems unlikely to erode in the tuture. As County procurement has risen,
these tirms have demonstrated endunng strength. receiving contract awards in excess of their
proporuon of the bidder’s list. Represenung an average of 72.4% of the bidder’s list for the
recent five years. majority-owned firms obtained $557 muiilion out of the $727 million in County
contract awards. or 76.6% of total procurement. as well as 87.7% ot prime contracts. 76.5%
of competiuve awards. and 76.8% of non-compeutive awards between FY 1986 and FY 1990.

8. African American-owned firms fare the worst of all groups seeking contracts from
the County. The primary cause is discrimination. These firms represented an average of 11.8%
on the bidder’s list during the recent five years. vet they received just 4.7% of the County’s
contract dollars. a total of $34.4 million. In FY 1990, while comprising 13.9% of the bidder’s
list, they received only 4.5% of County contract dollars. Fully 58% of African American-
owned firms’ contract dollars came from MFD subcontract awards, illustraung their dependency
on such awards. The prnima facie case of discrimination against these firms that the statistics
reveal was strongly corroporated by our focus groups. interviews, and survey. Half of the
African American business owners responding to our survey cited discriminatory treatment as
a factor coniributing to their business difficulties. and 83% reported difficulty in attempting to
enter local markets. The majoritv-owned business focus group tended to confirm these

difficulties. The County clearly has a compelling interest in a race-based preference program
for African American-owned firms in County contracung.

9: Contracting by Hispanic American-owned firms with the County on the whole is
tenuous. While these firms’ share of FY 1986-90 contract dollars (3.6%) is comparable to their
current bidder’s list representation (3.5%), our focus group and survey research credibly
confirmed that Hispanic American-owned firms encouanter a variety of tangible discriminatory
factors in connection with County contracting and the general marketplace. Thus. the County

has a compelling interest in a preference program for Hispanic American-owned firms in County
contracung.



10.  Discrimination is holding Asian Amencan-owned firms back. Their 1.6% share
of County contract dollars during the recent five years was significantly smaller than their 2.5%
representauon on the bidder’s list. I FY 1990. the picture did not improve as Asian American-
owned firms represented 4.2% of the bidder's iist vet received only 2.8% of County
procurement. These firms have particular difficulty winning prime contracts. receiving less than
2% of them in FY 1990 and over the past tive years. Our focus group and survey research fully
corroborated this statistical prima facie case of discrimination against Asian American-owned

firms. Hence. the County has a compelling interest in a preference program for Asian
American-owned firms in County contracting.

11.  The small group of Native American-owned firms seeking County contracts are
struggling and not fully succeeding in their efforts. For example. while their representation on
the bidder’s list grew to nearly 0.4% in FY 1990. their share of County contract dollars was just
0.15%. They received no prime contracts trom the County in FY 1990, and 90.9% of their
contract dollars are derived from MFD subcontracts. They also received a dramatically lower
share of the County’s construction and protessionai services contracts than their availability for
such work would indicate. In our survey of Nauve American-owned firms. all six (6) such
firms responding cited the lack of governmental assistance as a factor that contributes to their

business difficulties. The County clearly has a compelling interest in a preterence program for
Nauve American-owned firms in County contracung.

12.  The County underutilizes women-owned firms. which now constitute 10% of the
bidder’s list and yet were awarded 8.2% of total County procurement in FY 1990. Over the
recent five years, their 8.4% availability on average on the bidder’s list compared to their 5.9%
receipt of County contract dollars. Our focus group and survey research supported this
staustical prima facie case of discrimination and brought to light that women-owned firms
encounter a number of special. rather unique difficulties in connection with County contracting
and the general marketplace. many of which are rooted in discrimination, especially sexist

atutudes and stereotyping. Accordingly, the County has a compelling interest in a preference
program tor women-owned firms in County contracung.

13.  The County mav legitimately have a preference program for disabled business
owners in County contracting. Our focus group and survey research strongly suggested that
disabled-owned firms currently operate at a disadvantage in connection with County contracting
and the general marketplace and are unable to compete on an equal basis with non-disabled
businesses. Physical barriers and discriminatory treatment are the twin causes of the disabled’s
problems in business. In the disabled category, 25% of County procurement to this category has
in our estimauon been awarded to disabled-owned business firms, with the remaining 75% going
10 non-profit entities serving the handicapped. It thus appears that the small number of MFD-

certified, disabled-owned firms are receiving an equitable share, not an excessive share, of
County contract dollars.

14.  No evidence exists of discrimination against Alaska natives and Pacific Islanders
in connection with County contracting or in the general marketplace in the County.



15.  The County’s MFD program has a narrowly tailored remedy which is designed
10 overcome identified discrimination against minonty-owned and women-owned firms. There
is a sufficient tactual predicate of discriminauon against African Americans. Hispanic
Americans. Asian Americans. Native Americans. and women in connection with County
contracung and the general marketplace for the County to include these groups in a pretference
program. The County’s MFD subcontracting program is administered in a2 manner that neither
1njures nor unduly burdens majority (white male) pnime contractors. Majority-owned businesses’
share of total procurement held steady over the recent five years. as their dollar volume from
contract receints rose nearly 40%: from $86.1 million in FY 1986 to $119.8 million in FY 1990.
During recent vears. the County extensively used its waiver mechanism to waive 3.7% of total
procurement (nearly $30 million) from the MFD subcontracting provision. while awarding 6.8%
of total procurement as subcontracts to MFD firms (nearly $50 million). Furthermore. the
County’s goal of directing twenty percent (20%) of its procurement to MFD firms is not
excessive in that MFD firms (excluding non-profit entities serving the disabled) now comprise

almost one-third (32.6%) of the bidder’s list but received only about 18% of County
procurement revenues during the recent five vears.

16. The County’s many race-neutral programs provide important services to small
businesses including MFD firms. The County’s extensive outreach programs featuring technical
assistance. training, counseling, and networking incorporate the spectrum of race-neutral
programs and demonstrate the depth of the County’s consideration of such programs.
Nevertheless. according to County officials and MFD focus group members, these programs or
similar race-neutral efforts to remove discriminatory barriers could not possibly counteract a

tremendous drop in Counrty and private contracts awarded to MFD firms if the County were to
discontinue the MFD program.
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THE WHITE HOUSE

March 29, 1993

Carolyn B. Witherspoon, Esquire
McGlinchey Stafford Lang

425 West Capitol Street, Suite 3900
Little Rock, Arkansas 72201

Dear Carolyn:

Thank you for your letter in strong support of Pam Walker
for judgeship in the United States District Court, Eastern District of
Arkansas. [ value your personal recommendation and have passed
along your positive comments and her résumé for consideration in the
decision process.

Your continued support will be greatly appreciated as the new
Administration focuses on the enormous challenges and
responsibilities ahead and implements its agenda for change to get
our country headed in the right direction again. The President and I
are filled with hope and enthusiasm as solutions are developed for the
complex issues we face.

Sincerely yours,

BN
Hillary Rodham Clinton

cc: Anne Bartley



Personnel Routing Memo from HRC
Name of Person: ‘zawpz’y?ﬁﬂzf;yu_«

If we do not have information on this person, do you want us to
solicit their resume and desired positions ? Yes No

Telephone Number 5’0/7/_372—/ﬁc¢ [A] 5"0// 22 3JE 3_(w)

Do you want this person considered for

* a board or commission Yes No
Please mark area of interest, 1f known

* Agency/Department

____Agriculture __ Interior

____Arts/Humanities Justice

____Education ___Labor

___ Commerce NASA

___ Defense ~ office/Mgmt & Budget

___Energy ~__office/Personnel Mgmt

___Environtal Protect. ____Science/Space/Tech.

—__EEOC State

____FDIC ~_ Transportation

___ Health/Human Services ___Treasury

___Housing/Urban Dev. __Veteran's Affairs

____Other (please describe)

Job Level

___Sub-cabinet ___ Senior Level __ Entry Level _ Other
Do you wish to sponsor ? b////Yes No

Is this person

/ _Very Important OFL Clinton, H
R ¢

mportant HRC Office

To Be Considered No Sponsor

Comment:

Please send to Anne Bartley, OEOB, room 100, x6266
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