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The 1995 Seven

dent Clinton’s nominees to the federal bench is

still waiting for Senate action on his nomination
after almost three years. That is not a typographical
error. Nor is Wiliam A Fletcher—a well-reputed law
professor who was nominated to serve on the US.
Court of Appeals for the Sth Circuit—the only one of
Mr Clinton's nominees to live in confirmation limbo for
such penods of ime. There are actually seven would-be
judges who have been waiting for a Senate vote since
1995.

Mr. Fletcher's nomination arguably had some stick-
ing points. Most particularly, his mother. Judge Betty
Binns Fletcher. already serves on the 9th Circuit and is a
aoted liberal. Trotung out a century-old antrnepotism
statute, therefore. Senate Republicans demanded that
she resign before they would confirm her son—though
other (amily pairs on federal courts have apparently not
offended this particular law. Judge Fletcher agreed to
take senior status when her son got confirmed, so Sen.
Orrin Hatch. the chairman of the Judiciary Commttee,
allowed the committee to report Mr. Fletcher’s nomina-
tion to the Senate fioor. That happened a year and a half
ago. but Mr. Fletcher has stll not seen a vote.

Others have been treated even worse. James Beaty
Jr.. a distnct court judge in North Carolina who was
nominated in December 1995 to a slot on the Sth Circuit
Court of Appeals, has not even received a hearing, nor
have Hilda Tagle and Michael Schattman. both of whom
were nominated to district court vacancies in Texas. In
some of the seven cases, there have been efforts to paint
the nominees as potential judicial activists. In other
cases. opponents have not even bothered making real
objections. They just let the nominees hang.

Even if these seven were wild-eyed judicial radicals
itching to use their lifetime tenure to rewrite the
Constitution. make up new nights and spring prisoners

IT IS ALMOST unbelievable that one of Presi-

from jail—which they are not—this sort of treatment
would be unfair. The proper response to nominations
that senators decide they simply cannot support is to
vote them down. Simple decency demands that nomi-
nees get swift hearings and votes so that if they are
rejected. they can get on with their lives and. the
president tan submit new candidates. But there is. in
fact no Senate majority for rejecting these nominees.
Moreover, the idea that Mr. Clinton's picks have
generally been “judicial activists” is a hallucination by
conservative senators who place the political goal of
minimizing the president’s impact on the federal bench
above the constitutional role the Senate is supposed to
play in the nomination process.

Indeed, the tactic of holding up nominations for years
while simultaneously complainmg about judicial activ-
ism is deeply hypoaitical. The conservative complaint
about activist judges, after all. has always been that they
do not respect suffidently the limits of the role the
Constitution grants them and that they thereby usurp
powers that the Constitution gives to legislators. But the
constitutional role the Senate plays in judidal nomina
tions 1s supposed to be very limited too, one of advice
and consent. This role clearly allows the Senate to reject
nominees it dee ms unsuitable—maybe even for ideolog-
ical reasons. But when senators hold up appointments
by simply refusing to consider a nominee, they usurp the
appointment power that the Constitution explictly
grants to the president This is not merely hardball
politics but a tactic that borders on an illegitimate
exerdse of power that Republicans will come to loathe
when it is next flexed against them. These seven
nominees should be voted on swiftly and without further
dithering, and all other judidal candidates—even those
who are ultimately rejected—should be treated more-
respectfufly than the Senate has treated Mr. Clinton's.
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Can yahous ace v ihe
saddie

I'heir gallop tuwards i
constitutional abyss
betund the stern-vis
aped chanraran of the Senate Judi
iy Connmtee tnough vbuse of
the conflirmation power has
Alarmedeventhe unfopnahle chiefl
Jusitee of the Uniated States, Waillam
N Rehagqinst 1a lus 1997 annual
report on the federal judiciary
1ssucd on Dec 31, the disinterest-
cd and customarily conservative
jounistentered the poliucal fray wath
dnunvarmshed complamnt namely,
that Chairman Orrin G Haich.
Utuh Repubhcan, and the comnut-
lee mmayority were irresponsibly
blocking the filling of urgently
nceded judgeships by killing pres-
idential nominations through
malign ncglect. a crude tactic that
escapes the accountability of an up-
or-down vote

Approxunately 10 percent of the
nation’s more than 800 judgeships
remaimn vacant, and, Cluef Justce
Rehnquistunderscored, "Vacancies
cannot remain at such high levels
without croding the quality of jus-
ttee,” a vanation of the maxim that
Justice delayed 1s justice denied

The cluef justice acknowledged
the constitutional rote of the Senate
in the appentment of federal
Juges. including o nght o reject
any particular nonminee  But, he
wmsisted, that check on executve
powcer c¢nvisioned its asscrtion
through Caesarlike confrontations
with the president in the sunshine,
not by Fabian tactics hatched in
non-smoking dark rooms. Mr
Rehnquist persuasively amphlicd
“The Senate confirmed only 17
Jutlizes in 1996 and 36 1n 1997, well

F

o
‘1- _.‘.n' rar
William M. Rehnquisli

under the 101 judges it conlirmed
during 1994 {when the Democrats
controlled the body) The Senatcis,
of course, very much part of the
appointment process for any Arti-
cle [IIjudge Onc nominated by the
president is not ‘appointed’ unul
confirmed by the Scnate

“The Scnate 1s surcly under no
otshgationto confirm any parucular

nununce, but alter the necessary
tunc for tnguiry it should voie linn
up or votc hum down In the later
case, the presdent can then send
up another nommee

Mr. Hatch has defended lus
lethal temporizing with judicial
nominces by accusing ’residcin
William Jefferson Clinton of nonn-
naungwould-be “acuwvists” cagerto
invenl laws rather Ban aterpret
them; “The No | problem happens
to be acawvist judges who continue
to find laws that arcn’t there and
expand the law beyond the intent of
Congress.”

That defensc 1s as empty as Mr
Micawbcer's wallet. As the sule
elected officeholder with a naton-
wide constituency, the president is
constituonally entided to appoint
Judges entrustied with correspond-
ing natonwidc interpretive pow:
ers. The Founding Fathers endowed
the Senate with a subordimate con-
firmation power o screen only for
competence, corrupuon or crony:
1ism. They rejected a proposal ta
lodge the appmntment power in the
Senate

Thus. «f M Chinton desires
“activist™ judges who conscien-
Uously pledge adherence to thewr
constitutional oaths, the Senate
should bow to his norminating pte-
rogauve, Ditto when a Republican
occupices the White House and con-
fronts a Scnate controlled Ly
Democrats. The rejection of Presi-

dent Ronald Rcagan’s Suprcme
Court nominec Judge Robert It

Burk m 1987 because sportng an
mterpretive philosophy unfricndly
t the lantudinarian druthers ol
Democrats was constitutianal
heresy deserving of condemination,
not of mmtation,

Morcover, cven if “activism™
symptoms would justify Chairman
Hatch in voting agammst confirma-
ton, an unspoken constitutional
peesumbtion s that the scnuments
of the Senate majority will psevail
through an official tally. Public and
authoritative voting is @ bedrock of
pohitical accountability. Further-
more,1ihis theSenateas awhole, not
a Napolconic chairman or 8 com-
miuee of wallful men, that the Con
stinuthion crowns with the confirma.
uon power. .

Several informal constitutional
rules of the game arg binding
despite their informality. The Con-
stituuon, for instance, declines to
stpulate the number of Supremc
Court justices.The total has varied
from six to 10, but has been fixed a
mine for approximately 1235 ycars
President Franklin D. Roosevelt
aimed 10 manipulate the numberin
lisill-conceived and sinister court-
packing plan; the revolutionary
gambit was sharply rebuffed both
Ly an overwhelmingly Democrauc
Congress and the people. It would
be possible for Chairman Hatch
and lus fcllow yahoos to emasculate
the Supreme Court by killing by
commiltee 1naction every nomince
sclected alter the death or resigna-
uon of an mcumbent. Hy that

Chief Justice vs. Hatch

Maclwavethan tacue, 1the Supicine
Court waulth the oo Mo Tlateh's
wstallinent plan

A SISt nneimumneracd constitu
tonal nblhiganon tequires the pres
ident with reasonable dispatch to
give hife o agencies nrr comnus
siony Created hy Congress hy nom
manens of then apes ufficers, fo
example. 1he Unned States Sen
tencing Comnmssion Supposc ’res
1dent Clinton balked at nonninations
becausc of antagomsin 1o the Scn-
tencing Commission’s mission
Wouldn't that neglect violate My
Clinton's constitutional duty to
faith(ully exccute the laws? Indeed.
Cluef Jusuice Rchngqust rehuked
the president’s prolonged tardiness
n filling commission vacancies in
his 1997 annual reponr

The Constituuon will mctamor-
phize into @ fecble scrap of papc:
unless all three branchesoperate in
goad faith in exeraising their dis-
crcuonary and uveriapping powers
maccord with substratunn assump
tons. As l'aul instiructed. “The let-
ter kidleth, hul the spuat giveth hic”
And 1f those considerations are
unpersuasive 10 Senale yahoos. 1hey
should ponder a cavdinal rule of
pohtical hfe: Ncver crcate or assert
an official preroganve thar could
not be salcly cntrusied w your
adversaries

Bruce Feur s o lawyer und fice.
lance weuter speciahzing m legal

Issues



The Chief Justice and Mr. Hatch

No one has ever accused Chlef Justice William
Rehnquist of bleeding-heart tendencies. It was thus
extraordinary for him to getinto a confrontation last
week with Senator Orrin Hatch and other conserva-
tive Republicans over what the Chief Justice said
was an nexcusable holdup by the Senate over
President Clinton's nominations for the Federal
bench. Mr. Hatch, chairman of the Senate Judiciary
Committee, dismissed the criticism, blaming Pres:-
dent Clinton for the delays and the Federal judges
for the problem of overworked courts. His response
was disingenuous. The vacancies in nearly | out of
10 seats on the Federal bench result from obstruc-
tionism by certain members of the Senate.

Politics can never be separated from the confir-
mation process, but Chief Justice Rehnquist was
right to describe Republican behavior as unusual. it
1s not simply that conservatives are eager for
revenge over what they still feel was unwarranted
Democratic hostility to the Supreme Court nomina-
tions of Robert Bork and Clarence Thomas. More
important, Republican strategists have decided that
fulminating about liberal judges fires up the faithful
and raises money. The charge is absurd, since Mr.

Clinton's appointments hgve been dlstinguished by
their moderation. In fact, many of the judges re-
viled in the right-wing fund-raising appeals were
appointed by Presidents Reagan and Bush.

Whatever their reasons, Republican obstruc-
tionism 1s worse than anything Democrats did in the
past. Mr. Clinton nominated 78 judges last year, the
Senate confirmed only 36. Some names have been
sent to the Senate floor by the Judiciary Committee
only to be held up because one or more right-wing
Senators exerclsed thelr prerogatlive to block a vote.
At least 11 nominations have been sitting around for
more than a year. As the Chief Justice pointed out, If
the Senate wants to reject nominations, it should do
so with an up-or-down vote.

As the most important Senator on judicial
matters, Mr. Hatch has shown independence in the
past. He has even endorsed judicial nominees that
his own colleagues oppose. Now that Chief Justice
Rehnquist has shown the leadership to speak for the
institutional needs of the bench, Mr. Hatch should
rise to the occasion and address the institutional
responsibilities of the Senate rather than surrender-
ing to the petty tactics of the blockading few.
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Halt the stonewalling
on judicial nominees

By DeWayne Wickham

“Justice delayed is justuice de-
nied.”” That's the point I think
Chief( Justice William Rehnquist
tried (o drive home last weck
when he criticized the pain(ully
slow pace of Senate confirmaton
of judicial appoinunencs.

The Republicancontrolled Sen-
ate has given new meaning (o the
term ‘‘all deliberate speed” in its
consideration of the judicial
nominations of Democrat Bill
Clinton. In 1994, the last year
Democrats controlled the Senate,
10l of the president’'s nominecs
won confirmation. {n 1996, the
irst (ull year of Republican con-
trol. that number dropped to 17
with 28 pending. Onty 36 of Clin-
ton's 70 judicial nominees were
conarmed last year. Currently,
there are 82 vacancices out of 846.

Conservalives are ecstatic at
this turn of events. Liberals are in
mourning. Orrin Hatch, the Sen-
ate Judiciary chairman. says that
in giving Clinton’s nominees close
scrutiny Republicans are just do-
ing their job. GOP senatocrs have a
responsibility to keep judicial ac-
tvists off the federal bench. he
says. What he means is that they
are obsessed with stopping any-
one {o the lert of Charlton Heston
(rom becomling a federal judge.

Democrats played the same
game when Ronald:Reagan was
president. although they were not
nearly as good at it Democrats
blocked the judicial appointments
of uluaconservatives like Robert
Bork. whose name has now be-
come part of the lexicon of the
conArmadon process. To fall vic-
tim (o this form of political uibal-
{sm {s to be “Barked.”

Sadly, this politcal gamesman-
ship 1S pnot without its vicums.

arc backdng up, and the
time It takes to get an issue before
overworked federal judges is in-
creasing. lronically, while the Re-
publican<coatrolled Coagress has
sharply expanded the number o(
crimes thae will tand an accocused
persoa tn federal court, it has de-
nied the federal system the tfull
complement of judges it needs to
take on this heavy workload.

Rehnquist wancts this nonsense
o stop. Coming when it did. his
critcism s scen by some as a fin-
ger In the eye (o the GOP, which

put him on the high court. J don
think so. More likely. the shortage
of federal judges has just reached
the boiling point, and Rehnquist
wants to sound the alarm.

Presidents — even Republican
conservatves — have a right w
name who they want to the feder-
al bench. The Secnate’s advise-
and-consent role is better used to
keep scoundrels — child molest-
ers, wife beaters, racists and oth-
cr scalawags — of the court than
0 enforce the ideological litmus
test that now prevails.

Don’'t expect Rehnquist's criti-
cism, or my exhortation, to
change things. The 2000 presiden-
tial campaign Is already under
way. Too many Republicans be-
lieve anything they do to weaken
Clinton will hurt Vice President
Gaore, the (roat-runner for (he
Democratic nominaton.

By slowing down the rate of ap-
proval of Clinton’s lifetime ap-
pointments to the (ederal courts,
Senate Republicans are cutling
the political capial he would
have gained from the Democratic
senators and s@ate party organiza-
tons that are the driving force be-
hind many of his nominees.

The fewer polldcal [OUs Clin-
wan has to cash In for Gore two
years {rom now, the greater the
chance Democrats will wage a di-
visive dog Gght for the party's
presidential nomination. And if
Republicans regain the White
House at the stast of the next cen-
tury. there’ll be the added benefit
of a GOP president having alf
those judicial vacancies o il *

It's time (or Republicaas to stop
stonewalling Clinton's judicial

‘nominatoas. When it comes to

ambushing would-be federal
judges, they have proved they’rc
much better at it than Democracs.
Now {t is ime for them © show
they can make peace as well as
war. Not because they’ve beaten
Democrats 10 a pulp on this issue
— though it seems they have. In-
stend, they should call it quits be-
cause .they’'re doing a lot mocc
damage (0 the country than (0
their political opposlion.

But don’t take my word for it.

Ask the chtef justice of the
United Swuates what he thinks.

DeWayne Wickham writes
weeldy for USA TODAY. .
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