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What she values will not help the family
By Christopher Lasch

funded, our popular culture contarni- 
nated by graphic images of sex and 
violence. The trouble goes deeper; it 
makes itself felt not merely in the un­
wholesome influences from which 
even the most affluent families cannot 
shelter their young but in the absence 
of countervailing influences that 
would make children feel welcome in 
the world. Americans traveling abroad 
often remark on the ubiquitous pres­
ence of children in public places, 
where strangers fuss over them like 
pets. In our country, we prefer to keep 
them out of sight and out of mind. 
Our public places bear an invisible in­
scription: Children Keep Out.

Adults are too absorbed in their own 
pleasures, their own business—in get­
ting and spending—to have much time 
for children. They try to compensate for 
this neglect by the invention of “qual­
ity time”—a poor substitute for the ca­
sual acceptance of children into adult 
routines, as a consequence of which
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children learn what is expected of 
them. When it comes to the younger 
generation, American adults do not 
seem to expect much of anything.

Instead of holding the young up to 
exacting standards of personal con­
duct, adults try to make things easy 
for them—another way of overcom- 

. pensating for the intermittent quali­
ty of their own attention. Every parent 
feels complicit in this vicious circle 
of neglect and indulgence. There is 
no escape from it; it is built into the 
very marrow of our wasteful, heedless 
way of life.

Somehow the norma! ties between 
the generations (like the ties between 
men and women) have frayed to the 
breaking point. The sense of mutual 
dependence and obligation has given 
way to a jealou.- 'egard for the rights of 
individuals, earned to the extreme of 
mutual animosity and recrimination. 
The prevailing climate of opinion 
makes children impatient with parental

Christopher Lasch's books include Haven in 
a Heartless World: The Family Besieged; 
The Culture of Narcissism; and, most re­
cently, The True and Only Heaven: 
Progress and Its Critics (Norton).

.he Democrats may win this elec­
tion on economic issues alone, but if 
they expect to govern the country, 
they will have to convince a skeptical 
public that they understand, among 
other things, why so many parents de­
spair of raising children properly today. 
Can this country’s parents be con­
vinced by Bill Clinton or, more to the 
point, by Hillary Clinton, a so-called 
activist on children’s issues?

From a parent’s point of view, the 
assertion that we live in a child­
centered society—a common de­
scription of the United States—is hard 
to listen to with any patience- Every­
day experience indicates otherwise. It 
is not just that our streets are unsafe, 
our schools understaffed and under-

HILLARY CLINTON, 
CHILD SAVER
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Articles and speeches by Hillary Cbmon discussed in this essay:

“Children Under the Law," Harvard Educational Revieu 43 (1973): 4S7-514. 

"Childrens Policies: Abandonment and Neglect." Yale Lau Journal 86 (1977): 1522-1531.

“Children's Rights: .-. Legal Perspective,” in Patricia A. Vardm and Ilcne N. Brody, eds.. Children s Rights: Qonu'mpora-y 
Perspectives (New York: Teacher- College Press, 1979).

“Teacher Educattcn," in Shirley M. Hord et al., eds., Beyonu ohe Looking Class' Papers From a National Symposium 
on Teacher Education Policies, Practices, and Research (Austin: L niversity oi Texas Center for Teacher Education. 19b5). 

“The Hea.chv Development of Our Youth" (Remarks presented to the Eighteenth Annual Meeting 
of the Southeastern Council p: Foundations, 1987).

“A Bridge Over the Mississippi" (Keynote address. Second Annual Urban Education Symposium, 
Memphis State University, 1990).



rescricuons man} fonn, "'hile parent�
resent the con'-tant challenge to their 
authoncy. They are saddened b\ the1·
children's lack o( gratitude and mpecc,
C\en when they suspec: that graritude 
and respect are unde�crved For the,:
g,an, thl' y un 1ru1st on �tnct ob.er 
·,,nee of their nglm. Famiiy ::fe oe­

comes a matter of non:.tor ncgonauon. 
� and coumerc � fill the air 
ln a c;oclet) composed o( �vere,gn m• 
di, ,duals, the fom1ly becomes a r,:i:1t-
1cal batcl es1ound on \\hich the 
gc:ncrac10ns confRmt each other a.� aJ­
versanes, each arrcalmg co out,1ul'
r rces m the hope of sh,"'ring up their
011.n position. The older iCnera•,l1n 1•
am-acted to the pol1t1cal ��W) of ''f a,n.
1h ,-alu�, .. tl 1e y0t-riger t.:i the gro\, mg
�rnrwi:n t,• gl\C the np::., of clul.m:n

the ful? pror.e.:: non o)I the

I
"°" law.

�1rst as a ia\l ,Cr a--:-.::i tred \\Ith
:te Children\. ['lc:m�e r.:.nd an,! m, re
T�1.cmth cl� 3 ,cnivr r11rc:-.�: tn .l r:, rlll•
n�nr Lmle R0d h:111 :.rm, Hillan 
Cltnwn has had a go .. .: deal co �a\ 
<1,• ut ch,kiren". n�n�• .:.. •en :-.u, co:1-
$,.ieracion ofhe; \ �e", ,, .:,uld ,ecm r0
::>t: .:atled for, and n,..'I ma::el\' :i• a r. 
oc re-rc.:t for a ,1c:r..:::-. too o:tc: 
,u:.lged b, tm 1al n,'t1c�: of the- co:-•
Juct 1--e comrng t" r" ::.i.:al w ,·e, 
H 1l!an· Clint ,n ha5tl·�=-•"r111 1, • I
le�tunng on wh,1: sh� :-.as ca::� · ,,.
''r,t"altln ..:le� ek,rMent �=- our \'oJL: ' 
for near)) t\\ enn \:C,m. and b 'th \he
anJ her hU5b.md have �tateJ chat ch1I 
Jren will be her "ts5ue� �hould he be
elected m Novem�r Her \ iew� can
rhu,r,e seen 3$ ar. mc:11.:ation of wh:n 
a Dem,•<.ratic aJm1:H,cr,H10n might
d,, ab< . .1ut the pl1srn ot' the familv. 

Garry Wills, wming about H1l!arv 
Clinton la,t i.prmg 1n Tht :VetA. Y �t
Re\ fru of Bunl..:.s no•c.:l tha, her pica
i, r a wde,nmg111g roliq on fam,•
lit•, M\\1 111:-e ''Pr �ed br tra.:littcl'al­
l•t�." E\ id.::ntly, he a,�umes that this 
1, 'l pcm, in its favvr But obiecr,ons 
to the kind of family policy she has
1n mind cannot be du.missed �o ca 
sually. They need to be sta ted as 
dearl�· as possible, tf only because
they heir to exriain the defecnon
of "Reagan Democrats" from a party
that no lon�cr �ecrns to care about 
people engaged m the hard work of
roising child�n 1-:iilla · Clmto 's

wmmgs exemplir. the view of fam­
ilies that so mam "ork1ns re-.,ple
find objecttonable Fr Ii r per­
spec.t1ve, the ''rrndm�mal" famil) 1s,
for the m0st part. an in,mutfo:-i m 
need of therapy an in,rnunnn thill
stand� in the \13\' oi c hildren's

ri�ht,-an ob,tadc to en­rJ" hghtenc-.:i rw •ress

.l he m1.wemenc ; .. ,r children'< righr�,
in wh1d. Hilla.-,,· Ciim0n has pb\'.-J -lit
active pan tlu-,,ugh,-.ut ht•r profc:,,ional 
career r,dleccs the ,-..,:icic1._,mon of iam-
1ly ltfo Clmrvr. •�prd� the childrcn1s­
nghc.,, mo, ement a.• ;:1 logi,:al �xtcr,,1c,r.

of earlier mc,emtn:., co i;1vt' ch ,I ngh�
to slave, and \\ 0men. The lf'gal pre• 
5umr·1on of in, ... ,r..r-ecen ... e, \\ hich re, 
sult.) tn children's exclu<1r,n fr m full
c1uze-n•h1p, •� aim;),, as .,rhrran, (he 
argues, as the ex.:h.sron ,,( 
cacego11 o pe,�1.':1� ln "Ch, rc:-n 5
Righ A l.cial ....- - · ·• ,. ,\�1r1:, 
that "t.ni 1Dt tl lO re• 
\'l'TS lhc pr.e!'-1 rnre•
tenq and instead 
dividuah are-c, m�r
other ,e · · b , 
trea all ch 'r.::d1. 
lar sta�es-Jl1f rem.''::,; e
in,:�ts lhar ll1c rr,,;o0nent< of thi� un•
fai; d1�cnmm,mon ;ig..Ji:N che young
u•c c•�en: .. 11\ the •a:1,e aq;u:nen:�
0r. i�ed tl, Ju,r1f, d1�cr1n11natll1n
a�- nst 'll.;';,IC;" a.,J • tack• "The ra,1.:

.. 

rc1nonale for depnvmg pcc•rlc of n'hts
ma dependency rc-lm1,n,li1r 1, 1hac
u.nain ind1vi.::luals arc inor.thle nr 
unde<.er\'tng o:' the ng'-1t rn t �i.e ere cf 

t thcmseh e, anJ COO'l'.:Jlllnt h rt,.:: ,n°
c1al 1mt11ut1,n�••- she h , in n ::-1J
s:.1\ef\ ar.d 1- J1• ,r 11 n ,1rr,a e-
"5peetfic:1llv dc-1gn�J lt, s.1!'ti\i;uJ cherr
ro�1tton ., Ck·.r •II th:nli, I ., ;u,.
nate char ih11Jrcn'< "rcl,Hl\l p,,1 , 

lesmess rr,,.e-. thei Ulli.l.i,, \ nil• 
ne,able t· ·½1< r-H1<>r,ale" c:;hl £:-,dg• 
1nglv CC\0, de- th:\t the ''rh\, 1..i'. tn• 

tellecr 11I a:-,J p,\l.h, 1�"�1ca l 1:i­
car..tc1t1c\ oi \,011,el chtl.lr�:-." :-:i.-n 
"n::-i le, chs:rr. \< eaker ,h.1r, t• -:ne ·1--l-

er rer<.Jn< "C'J' till' II !r:,, 'f ,1:1 " , 
\\ h1ch the ,�,, a-,1�n• d,c:n l°, • ha•
r.-. � seen •ht ;\'iU:• '',1, ;·,,-i: -· •1 � : 
i;ani:at,nn .mJ ,de, h� .:,( the r. l1ti•
cal sr,rern tt-elf." .t,,,. <h 
"P.rere rt· 
( mel-i .. :, 
I 1m'QuOttng nr:re tu.,1 "Ch,I l:�1. ln•
dcr the La\\"-• ei
remforced t'\ 
private, o 
eresr� �ur•u 

Though Clint �r> 1,�e� n.,1 rre�, tht" 
p,,int, the rn,"c'1 nt f,1r ch,!Jrtn'(
n;:h•s. as ,he Je<, •1lx-- ir ar:i ,ur ·• t 
anorher �ta�e in the I ,ng (trur;;;le
;1.,:.�imr r,m ,ar,Jn 

It if her c0nrenn0n, :.d\'an.:s•,l in
"<;hi1J1en L·nJer tl�c L t <1:-i,,.
ch:IJre:. !),we ''m• "l'•t ,1,.,

PHOTOCOPY •.. 1
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inacrendenc of th�e o( [their] par• 
ents," they cannot l-e rep.rc•ente(j oy 
anyone other than them,elvcs. This 
argµment. which re.<i:s on the das�ic 
liberal premise that Cld1, 1d11::1ls are the 
he•t JUdi;?e of cheir .:'\1.-0 incere�rs. un• 
der..:uC5 rne autnont'\ not uni} 0 p_a�­
enu but of chc state ,, hen n act in 

loco /)tll'fflns Clinc0n draws hea,·ilr 
here on revisionist ru�oric, of the ro• 
gre�s1ve rtfom\S iruoruted earl · 1n.tn1s 
cenrul)-reforms that tran,ferrcrl con­
trol o( delinquent .:h1ldr<'n from par­
ents to the iu,·cnile .:.oum . .establt5hcd 
a broad array oi cu,�.--di I m•tttutJ n• 
ior children, and m.-Je sc 00l.au.en, 

.. c c mrulsor,. thus pre" cntmJi 
p:uertt.5 from explo1cr.12 chm children's 
l .. • " but al--0 cum� mtu the.famih •� 
responsihlity for �·.J;a.t1on. 

Tl-ie · child �ave:-<," a� revi�•l'nl't 
h monan• sarcasuca[ · ref er to thesc n • 
formers had un 1 im; · t.:i '" ,tiJ�n,e in
their ahhn to ace·· .n the· �est 1ntcr­
e;.1, oi the d\l;d" - Jt th.:1r Oc\\ ra• 
temal1sm was, 1i an•.-::img evcr1 more 
hean-hanJed thar :he c,ld Reform� 
enact't!d dunng tht: r:,-.grc�s1ve tr cm, 
rvwered tne CNJI"(� to rem,we ch1l-­
dre.n:frum "un•u1· • le:::h"orTics," lo 
�entenc.e cht:m ro 1:- .J�rerm1n;ice peri­
od� of in.:-arccrc1tt0:- v. 1th, ur rr•'\ mg 
t:'le1r gui'r. and to.: err de :ht u<..i:il 
le�.�I rroti:cnons a�� ·mt ,umm.iry c1r• 
re•t and deten on 3, rc1 lac Inf. aJ-

'

, ersarial 1umce \\ :th therc1reutic 
Ju,n.:e, ch�rdo � �r_e.-ir(:() new · 
net1eic.0b.rbicrar,_.--p.,...---J;:er, Ne1rner cn1l­
dre nor chetr pare�.t- It lJme-d:auc_; 
had ID.UC. recours:e a-gams.t -au.tnon 
t1 wh '.tte "onh o,mg to help." 
The state could n,"'" segregate de­
, 1ancs for no other rea� "'!l than that 
the} or their parent.< refu�ed co coop­
erate with the Juvenile J <ttct: ,tern, 
especially when refusal to cooperate 
could in 1t�elf be c.:>nscrued as C\ 1• 

dence of a bad home em ironment. 
S r, ·nucs hne cited t e-

plor.. ffccrFof bureaucrau 1mer­
vention as a:reason. �tor S\.)ffiC of 
the f)(lrtnralrC$ponsibiltt'i expropr1at, 
eel b)· the we. Clintol'I propo�es a 
very d1fferenc solution. She wanes to 
aboli.q\ minont) stat\£ to give children 
and adolescents the same rights as 
adu!ts. a.'1d to lfltegr,11e them a� fully� 
ro��ibl into our ach·er�an:\l svHem of 
·uHice. She CO;)dem.ns the stat�· s a••
umption o{ pace.nta.l r • p , 1 '1lic1es,

not becaase she has-an, fuith in parcn 
themselve$ but bec..luse she 1s or�d 
co the principle of pan:nt 11 authUnt)' 

in an)' form. When we ueac young 
people a. dependent� she argues. we 
di�ourage chem from 1ak111g rt:•pon• 
s161l1cy for themselves Moreo, er, the 
assump.t1on that adulu. knac · bes� is 
contra-;ikt?d. m he '-°lC�, not onl · iiy 
mas�ive evidence of ,-arental incom­
petence but also b� the...d1 agrecmcn 
chat come between rare.ncund chit� 
dren. After all Clinton gue. 1n 
"Children Under che L;w.," duldr.en 
can ha"e "strong r�n1,,ns" of tl c,r 

own \X'h� �hvuld the I.�" 

C
li•cen only to their dJcr,? 

hnton de, ote, a g."ld de:tl of at• 
rention co the case- of \X'15con11r. \'. 
Yoder (I 972 ). 1n ,, h1ch the L·.s. 
Sur,reme Cnurt- unw1�eh, in her 
,·,e,\-all,,weJ hree Ami� fctn 1e 
[0 keep the1-r htldren- <'UC I m�n
chn not� uh,taf'\J llii: A -r,Hr h!\1 

u,mp-ell1ng arrend,rn e Ju,uce 
\\ 1111..ln, 0 D-. ... ;::la•. di,,c:n:m� ir , .,n. 
noted chat n�� one h�J d-1..l'd t \\ .:- oi 
rhe .:h1ldren at1ec•td h the J1;..;1,1 ,n 
"'hether the\ •hared 1h1:1r r u1;•nt:' re• 
:,i;: "u< new, "!Th.:'-") clul.hr ,h,-..ild 
be em1tled to 1:-e hc,ird "D.,ugl� \\T.)te 
m hi, di,,enr Their 111d�·nl.'•ll h,d c1.. 
be con<ulted 11 chc:y v. .-re 10 �l.'C\ me 
"m.1,ter:- of rhe1� "" n d..-,, ,n) •· bJ1:eJ, 
their 1ud11ment sh,)uld 1..ount mere 
1iec1,·1I, ch in rh.11 n( 1he1r rucnc� A 
child who asr1rcd cc, bt:C(..'me "a p1• 
ani,r or an a,rr1..·n�•Jt or a'l C>Ct',m:-ii;, 
raphe( would ha,·c to "bre:il fr.:,m 
the Am1,h rrad1uon " If chilJren were 
"hames5cd to the A11mh w 3\ of life," 
their live.� were likd} w be '',tunt.:d 
and deformed." 

Accordlflg ro Clmton, th� "gwund­
brcak,ng view of the case'' lay� do..,,n 
principles that ought t0 wui.Je f<imili 
pQl1cy. lmccad.._of a,-summ ch�t p 
en� knov.• be. t, .sh rgua we ,hould 
let children speak for thcrmelves We 
shcluld recognize their competence co 
make their own deca�lon,. \X'e should 
treat them as right!o-rcaring mJ1\'ldu­
als, not as members ot families. We 
should provide them wirh legal coun­
sel and the ocher prt\'ileges and 1m• 
mun1ties enjoyed by cirnens ln rhe 
Gault� ( 1967 ), the Surrem ... · C t 
accepted the;c rr ,"lcs in the r) 
\\} n 1t ruled t.ha1 ''n• ther tl,c four• 
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tecnth Amendment nor the 81II of 
Right� 1s for adults alone,' ut the 
CounJus::smtt .apr,lieJ 1..i�en too-cau 

nusly ior C in con's caste. It ha r •
fu�ed to require iun.: ma!< in 1u-vcmle 
c;onn, to Nstlaw corporal puniili.c.1en 
in 5<:hools. or to acknowleage a ··tun• 
damental, rer�onc1l right c, educa­
non," as Clmton put.• it in "Children 
Under the Law.� 1l1e Cour ha� re• 
meed I.he logic of Gaul.r <ind :hu, held 
tack the children\ cause. 

In a socseq L�at tmds arreab to 
1:d1,·1dual right.\ 1rre,im"le. Chr.wn·� 
ro,m�,n looks ama1..rn·e at first. �'ho 
c 1utd ol--jec: co pr.nc1r1e� tha r e 
signed to rrorect mdl\·ioual< 8!;3IOSC 

a bsrrary authorm-a�amst the srare 
as well 35 the fam1:,' -� care .,;l read-
1g f lmtor.' ar ment nowever. 

'"' 

he-" s that �he o!::ien, c,:, tht· fam1h­
:nu�h more :han <he C'�,,ecc, t0 the 
IS" " . nl Wt:--ha, C 8 fam1l\' roh­
C\ in rh,; c,,u:-iu,," she ma ·1 n, an 
"Children•� Right< ,.1, :.epl Persrtc• 
ti\ e:· "then wharc,·er we J on be-
r.ali ot �hildren ir, re c,on to their 
i11r.1il1es wall c1..,nur1.1e c , be band-aid 
n-.e.:l1cme, la.:king cle.;.: ob1ecu'"e) anJ 
sut-JeCt lO great al:-u�e." S,1r rmc1:cs 
d\e "c<:c1,1on ma� er·� ext,eme rclu,­
::mce to mtem,p: t,m1h :,ie' and ,:,1\1, 
. r a "theon that aJt".Jua:el\' exrla1n• 

e �Ute's appr .... ;ridte role in chilj 
r a:mi; ".-\lth:ll .. ;h )he: v.;:.m• thu •he 
state's authorn, muH be "e. e1ci,ed 
nh· an warr�nted a.s.es:· her \Hmng� 

leave the un:n1sta\..3r-:e 1mpe,;;iort 
that 1t L� the famrly that hol,h children 
bad:, the ,tare th,n �ccs them fret 
The fomil-r crie< fC ·�amess'' them, 3\ 
Dougla.� put it, to a nci!TO", stultifying 
v. d'r of life. The s.tate-, on rh other
hand. i.1, them eJucational orpor•
run1t1es that broaJen tneir non:om
ancegrace them mt1. the exc:mng ·u!­
rure of modem1� a.mhnakc 1t pom-

e for them to become a�tronau 0r 
eanographers 
In Clinton's view, formal school• 

mg needs to be 6ur plemenced with a 
range of other programs that wall pre• 
pare underprivileged children to cake 
ad,·antage of educational oprorcuni­
ties, provide them with proper health 
care, make sure they get a proper di­
et, and general!} rni'llSlCr to their elab­
orate and systematically studied 
requirements. No less than the child 
�avers, she puts her fa1rh in "pro• 
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n lack and White� a new book from 
Un Square Press, explores nearly a cen, 
ial issues ·in America. This collection of 
. . �ritari�s, reports, 'anti o{emoirs origi, 
ished in Harper's Magatine' includes the 

of Mark Twain, James Baldw�; William 
.. er, William Styro"n, ltabarl Njeri, Ralph 

. ,., . llison, Maya Angelou, Shelby Steele, and Gerald 
c i: Early. Their observations on class, culture, fami, 
:( �·lies, sex, and the issues that dominated their time-
r.,> - ·ranging from slavery to affirmative action�serve 

�·•ot· 
���"!?· as a rich resource of ideas and perspectives, as well 
· .,. ")l • a vol�me of great American writing.

-.. .. In his introduction to this volume, Henr, 
!T':: Louis Gates, Jr., writes: "With amazing durability,
:· - race continues to serve as a tage upon which vari,
� .. : �us fantasies of otherness, of intimacy and alien, 

· 'on: �eprivation and desire are enacted. Which
es it, perhaps, inevitable that Harper's Magazine,.. . 

ished by its historical longevity, should 
' · · stered the 'Ameri�n obsession in all its - ' 

ts n •·asnl>r • ',, . �- t'�: .. -� , . ;;,t. ,. ·•• I .\/ I.I • • • .,. t 

s in Black and White is the first vol .. 
in Square Press's new.American 

e Series; collicting 'writings from the · 

', 
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You deserve a factual look at. . .  

Loan Guarantees for Israel 
Are they •n the best Interest of the United States? 

Several month< ago. there ,�a� much d1<curnon wheche• loan guar .. 1t� in the 11mount o( 

s 1 o bHhon shou,d be g,-an1ed 10 lsr1v•I for sectlemem of So,,e1 .lev,1 Becau�e or cl1sngree 
ment on hous,ng st.aru Ill Judea S11mario (the "\\'est Benk"). It w� decided to poscpon� tl1t
maner. Now, v, ith a ""'' go,ern�·-. ::t tr. !srael, undt>r<t�ndl'l!: on t:h1< point ha� been
reached and the loan guat <1ntecs have been granted But ,di!. WC' sho'Jlc! ask o·: r�th:es 
Ate these loan gua�anttt!. good for the Uni rec! Si �ie,., We•e "' n�h: tr. gr,nt1ng ther.,' 

What are the facts? ing a note for a fnen�. 'lo mon{') will be 
iransf,..rred to l�rael l'ror., the U.S 1rea�ury. 

What t, the purpose  o f  the Tnere will � some ·scor.ng.• But cht ult!• 
loan guarantees? for man; �ea \ 11 mare cos· ro the Ur11tec Stares \\'ill � zero 
hu been one of the r.-:2.,or purpo�es o! I n  its 40-year 1-.is tory ,  l�:ae:  h ,u
t.:.S poiic)' ro p�:suade uie fo1mer So\let ::e,e1  de'a\; '•p(! or. � loan The cred1•
l'n'.on cc, a!low free �-:ti�ailcr o( :• cm- 1:iarat1tePS \,·!I' r.oc : ncre ase the U S 
zens !\ow chat th· \of::- goal ha, finall\' oe�rn not ¼tl' t�e� ,:tect dnrn�suc pro 
been attained, tht .le ·, � oi the co:.an:ri, m tir-'rnS 11 ;Jn> \\II'. Tr.e l n[tPd S:a.es rcu,
"" OH enda nge:td --------------- t l nely g ra nts ,uch
minorit)' have opted "The loan guarantees wiP rio� cos� :oa.n guarant�es Iraq
111 l1Hge numhe s 10 us any:hing . . .  ,hey \\'ill be of g• a t was grar.rl'd d 55 b1l•
lea"e A good nurn• 

e--onomi" bene'-•. to the 
lt::-n guMantee Ju�, •

ber ha\'e cho,er. 10 � � ,. f:c" months bdoi e
come 10 the t.'r. ·ed United States " :re our b red I-: or cht
St a t e\ The great  C _ 1 (  War ,  about
r:ia 011n ha,e �� er, ·�·ael a,  their new 5-n00 bi;ltor In d,,rr.,,·1r ttJaranr"n and 
hc,:neland Sc- •ar abc.:: 400,0(10 h.1\e  c ·ec· , n• aH ., � ; 1Pd to  be 11rr·.-d
ccr::e, a tvtn of 1 rr.11 :-n to l S ni 11 .�r. : th( L S " ' ,  - - �  ne�: flH , eDrs 
,l 'e  ex;,e.it'd o, e r  l�e f\�'(I r1\e � eu l �  What's  1 n  I t  fo r the Un i ted

t;r .. e l  has a ;,:rLli:.or o f  4 01 5 mil• States'.' The ,. , :a•1t't's nrt c<,eru-11,
l:c:i Tht r.'l:r-!,·�d 1r r �·1111on a eq1.l\a, ,. a numnnaariar. J� : �r..i�.n1: Bi,: rne1e
lent 10 an anc1eaie of 5:--s rn l!1M 10 :he 1s1il be <J�wanad 1.i.r.:':lle b-nefir, fo: tl-e
t:r.:1ed S1 •r -�, :e t: �- 11-.t ;:>OJ'l.'?tiCr• l "111C� S:.!l:cs. f.-o:t r:�: 1c:1v1C)· In ls1Ae:. d�
of our chree o: four MO�-; pr.>pulou< ,:�,:es a t1!,ul1 o' tlm lmrt ;-r.ne:,, 1, pr�•t{tfd to
Tn�<e �vple ar.r .e  .·::-... al:) penm'c,s m �11 �s� a <urs� o' S 170 :..'.Jror. :n 1mro·1� o,er 
ts�atl All ha, e ro :-e ii!.: clo1h1-d, hou<ec. :.,e 1w>.t five Hars is: :t2;.1 >30 1:)111:on of
�duct1ted Job� ha , e  ro � round ;,nd ir.:ra· , h1cn 1� pro:,:itc to � pu:,h.1,e:! in :h�
sm.ictu•t ha :c; �e crea·cd 10 accc,:-rr1c- ln1tcc! S:a•c< 'r a;l.;!1::..,n the L" S -��i'�>er
dote this huge 1:.·1ux 7"1� Uri:ied $:ate� , 11: ben"':t , \},• �-i� ;;: �e·,e•;;I bt''1on c!o' 
c,1::-; rate j;t ea• p,r.r ,, ..... . , b .-n a,"' e n'\r• 1a•s fr 7 the st 1tln, oi rhc d�b: rro;: of

pan· in this hu"'l,• "a11an end, a,o•  1,h1cl·, 111: IX p,a .e:J ,�·:..>i l' S  b�nl,,,s A':>ou:
What will the loan  guarantees -<r-''11 o' 1:1� aj7�:u:r�- t)�• 2",I) 000 he IS rg

cost the United St.ates? \b, ,,., " �r' .,n un :< 1cqu11"d io s-t!·i· :.hr ,mrr.,�rancs \\ 11 
ab.lut the lo11r i'la:ar.t�, abounJ� lsr,el be purcha, .d lt .� i.. ·.:ed �rates at e ro\·
$e..! ft,aaar.rr�-.... , ,w.i) ot gr�ms n-o:-n o( not le,s •),ar SS b .:lion I\J1 oi 1:-::• •,,•1II
uie UnireJ S�.1.1tes It 1! equ1\'alent ro ,o-s,i;r• creatt tens of t o� ,a·,.:!� or r.ew t1 S job• 

ls:al!!'s record a.s a ma_io; non-Nate, ally is unique 111 a woild of unc-e=-:am-:- and �h1ft1ng
alliances Our nanona� 111wres1 ls scr\'ed in ��e:igt'len:!'lg this all� ar.c m a•sist.ng '' 1n th 
absorption o! wh.11 :na} be as man} a< a t:11llio� !1C\'' 1m�igr&r.t$ Tn�se 1mmlg,ants w,11 
fun.her st1engthe1; the only democ1acy 1r. the >-.hdt!lt E:m-pc,!mr�� economlca!!) a:lJ 
mu11arily, and th•is ,nake even :nore \·alua">le tr1s o.irpo�! cf We�-n ci\i!izaoon 111 2:1
area in which tht l:ruted S:ates h3s such a vita.I stake Thi' L ruted St.lre� ran take gn:a:
ae<11t for the txod:15 of Jc.·;s frorr the fomier Soviet Union l< lsr;i� Wt il\e as,urntd 
the moral ob!16zcor. ro see chat mls,�non succeed The loan guarantee� .' not cost us
anythmg, orr the ccncra:;. the} will be of sr�11· econom1r be�.efi: tc: the "llt'd S:11:ef 

Thi! 3d hBJ. bet� publa�d and paid fo, by 

FA.AME 
Faas ard Loge aba.,t the Mct1e � 

P0 Box590359 ■ S3"1 Frarosro.C4 9d159 
F\MIE k • tall <'>Ctn!)<. IKII .p-t,l,t SO\ (CJ())org;i�ua­
t!OI\ lo P<aJXR LS the ,_-,:ti rY' • ,b;qoor, tfint lr.s
�'li d� In 11w �:, idle Eu1 and cpc�,g 
b!sr � tha1 �• � !ht ,ntcr...u o! L.,. 
l..'nmd Sia� a:id ks an,,, •� it. -.. ., 1hr "'"'.! v� 
la> dtdl/CliNr C'OI\L"IDUDOI'-' tff � • Th,, e."111>e 1"
m pum,e � aoal,I and IQ pub:.S� rt,,11, rnessa� .t1
natio:"'1 IW\�pl:l\ m! c,-ay.aaa Wt� ,vrua:J;· :,o 
� Affiia al den IT'.-uo pe)S l\iro.r �
� li:ir�dln.'- �" fer ,da!$:!d,.'t'Q mil 

r::- --- - - - - - -
1 Yes, I ... �: 10 he., 1r1 ,..,. r-,t b ,11�n or ,,.,. ad and 

111 cl1n')1n1 ,.he ,;iuanon c: th• M1Jdlr !:Ji•• l •11Clud, mv 
I ru etJualbl• ro•ari':t,noc i.� U!< l"10UOI �r 

s ____ l�t "°"' 
I 

:, '-') con1rlb.dor 11 Ill di• 1moun: o' �so or mvr•.
I P.oic .t"d .... fl'\,\I t,oolje a>nl.<.NI',, 2• cl :.ht ,1, !NI 

I 
you ht,e p.1>,...,.,, ,nNuoca! m«!,a��- I),• ut ,._, :u.-, 

I 
My nant<i. ________ _

I it-.. ..  ____
__

_
___ _

1
1n ________ S:,ne __ Z.p __ _

I 
grams." The prol1ferat1on of children's

.r programs-Head Start, day catc, pr • 
I natal care, maternal care, baby clinics, 

programs for assesstng .llandard� tn 
public schools, 1mmunt:auon pro• 
grams, child-<levclormenr pr�ms­
servcs her as an 1nfal11ble index of 
progress. 

She opposes bureaue-rauc 11ner­
venc1on, chen, only when 1r l->ecome 
expltc1t!y patcm;w,tic Her pomton 
amounts to a defense o( hureaucracy 
disgui�ed a� a ddeme o( 1nd1"idual 
autonomy. She has no \•biec.trun !O 
bureaucratic control of ch1 ltl. n a, 
long as tL rre�n--e_ the ap�a1 a.""l�e l1f 
treating them a.r if thev \\ Cr JulG" in• 
.!>tcad of the rarcmalr,m o( the fam1• 
ly-wh1.::h at leaq make, nl' precen,e 
of hl.!mg an\-r.htng el,e-�hc g1q:., u� a 
make-bel ie, e \\Wld in " h1ch ewr,·. 
b id\ pretend., d1ill d1�t 1n,c ,:-� he-
1'\\ el'o chi ldren and adult� h:n e:  ne> 
bam in !d.::t or at le,N Ji?f, g�·1cr,1l 
1 .at ton fa.�erc1 ,n� tf• th� � rc�un .p•
t •n 0:' ch1;.ir�n'< !q:�I c-.mrc·c-i-.c 
Cl n1t,i. i��--' 1r "0111Jrcn L'nj1;1 1h� 
Law:· can C'L JlNtf11!d onh b, "5ur• 
r,orrarle ftn-:ltng<'" ah,uc the ' '-'rnrm.:al 
d,fferen(t;.'' amc,ng h1!Jren. Thr d1T-
t:re n e hem een a rePUll,irle rrt'• 
u mptton of t ncorn eten· � •ht: 

n:asor.s . 'a.'l3 a rre,umrnon " i c m· 
p,ercn ) that rhe f,,m1er rlace, th 
�u�dcR--O( rt, f on h1h:l rt>n , tht1r 
all:te) '' B, sl11ft tni; rlie 1-urdcn tii rro,.1f 
a!!amst hureaucrat1c mrern:n'I n co 
rarenc�. the abnl 11 10n of mmonr..- �ta­
tu,. like "1.he aboht11m of �t.i, Cl'\ t1nd 
the cmanc1p;tn1."n of marr t:J " )men.'" 
would have chc cle,irable effecr that 
"children, hke other f'(:Nlru,'' would be 
pre�umed "capable o( excrc1�ing nghcs 
and as..�µmin& re5pon.�il--1!iuc\ umit- 1t
,� proven 01.herv. i�." 

Clinton wants to pr n:�-i: tm=-e chi:1-.
d ren not onl · -aga1mt th.�1r r,arents 
buralso- aga1rut the sratc, p.:.uru pol­
icphnecomme.nd$ would mes.itably 
srren en che hand of chtidrcn'. �elf-

� appointed "alltes. " Legal righcs are an 
ihdispemable saft:guard against intru• 
sivc state power. but they arc not the 
only safeguard or even 1.he mosc ef • 
feccive. lnde.ed, tb:cy . .are nQL cffc.cttve 
a all wheo it. comes t0 the need:, o 
children. The best defcn$c again.�t the 
state is he tnfoanal auchonry cxer• 
c1Sed by the family. the neighborhood, 
the church, the la or union, and all 
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Listen. 

american 
. 

voices 

can be heard 

at The New York 

Public Libra� 

:--=at,ve Amer1c.ms and H r,;p,10 1c 
Amencan� tall: aoc>ut th,m r.:t1lmr.al 
e ,pene nces fn e hunJrl.'d }CH,

Jfra the f.u•• pe.,n, arrn � rl in 
\menc�. The Amencrn \"oir.:e; 
s�nes, org�r11.ed b,· the L1brnf) 's 
Pub l i c  Educar 1c,n Program .  1s 
pre�entcd t(• c rnp'ement the e\h1-
bn 1on ,  "�c:w \\'orlJ, , c\ 11- 11:11;  
T e\r� The Culr, -J I  1111p,1� 
Encounter,'' Sq-,•.-·nhcr 19 
:hr,,uf:h J.mu.in ,., I orn 

T,1,·:d,1_r, Srr.- 1111 .,,. :v 6 p m  
Nlcholau Mohr 
"Who Ir. an American 
Child?" 

I I 0ed11, ,,/,1-' • •  '\ c,: I ,,,,.,., .J f, p m 
Chief I rving Powless, Jr. 
"Apologlel> to Mother 
Earth" 

Tur,d,1_1 , }\'rr,,eml•r1 1 - 6 p 111 
Richard Rodriguez 
''Nothing Lasts a 
Hundred Years" 

Il'edne.,doy, Jonu,11) 6. 6 p m 
Rayna Green 
" I ' m  Just Glad Columbus 
Wasn't Looking For 
Turkey: An lndlan 
Perspective on 1992" 

The series tal;tS place At  The ::--=e� 
York Puhlic L1hrJI}', ,11 <;th Avenue 
and 4]nd Street. Ticket� to each 
talk an: $6. C.1II /] 1 2 1 930-05 "' 1 fur 
infor,ii,urm 

I h, "".._'-.. h .. t.., '" f•n .. ,1,h. I �  """ < ,r.il"I, 

�.rnt,r l·•om,t,11,,, \1 ,d,""1 1(, ,.,� 

arrear) fre4uenth· in her recent wm• 
ing$ and speeches, comes from Israel, 
where the authormes have set out ro 
teach mother) h,1w to encourage 
"more crmcal. analytical thinking" In 
their off�prini- The Israel, program 1s 
atmed at "Jeodsh imm1!!rants from 
Nonh African C('ll.ltH ri��.  many of · 
whom,'' a$ she explain.; m her .iddre5s 
"A Bridge O.-er the M1s\tS;;trpi,'' c.'!me 
from "ve1y depre�;ed c ircum�tances, 
were unt-JJcated. had h\'ed a ven tra• 
dit 1or.a1 , almo,t bi�lical, life ." These 

0the-r; o n,,t undcrsuma the im• 
pommce of talking lO rheir children; 
and '\ou wi l l  find" the same de(i. 
c1enc\', Clint or, 1m1,rs, "m many r�1r 
�omc� m ,1ur counrr,,." 1 1s no won• 
der rd" her rhat "0ur �nung children 
toda, d,1n'r have ade-1uare language 
sblls." \.\ hen chm r ent. ail tQgTa�p 
th'e---ekmc.: t.ary p.o int ,H c.h 1ld 
re01rmg requ1t·e• �ommumcat 10 

Cntichm l"•? r-an:ntdl m\..0m��nce 
has ahqM ��,;., the ,h,ld �a, en,' m>ek­
in-rrade Su.:r. ;.rgutnrnt� pla)ed an 
1mr·Mldnt r:1 : :  In the rrngre<,J\'C 
mi.'\ c:ment, 11 r.1ch laid rhe founda• 
t t1.1n� \.,f �he ,, el(.l,,; ,nre Then a, 
nov., cmic1sm " a:. d-r red gam,
ltmedh 1:-enlihtR!, '\.\ ar " 1 1 

• 

v.ho clur,£ lO the1 ance,trah,-;r., anJ 
re�l',red--a�5'1mTf.1t1, into h• Cvm1-
nant culmre 1.. ( th-e l:nhghtenm.:nt , 
The urban rr..1,,e�. s.1 iJ \'('3,,hm!lnn 
Gla.:lden an e,d\' exr men· l.•f the '<'· 
c1al go�rt'l h,.d fl' t'e "c1v i\1;ed, du­
c a tcd ,  insp�e.:l v. a h new 1dt� ·· 
Florence Kelley. the .:.hild �avu r.1r 
excellenc.e, comrlamed chat a t\ ph.al 
l tallan g,rl . e, en " hen �xro,ed co 

, year� of school.ng. forg,.1t e\.Cr) thing 
she learned a; �or:>n a� �he roamed. 
and proceeded t<' bring up 11 1n che 
most unrea3nnahle manner lhe large 
family v.h1ch continue$ to :h? ..ecNid 
generation m che lt.ilian C(llome<.. She 
will feed her infants bananas, bdc,gna, 
beer and coffee, and manv of the£e 
potential naci,·e ciu:ens ,, 111 perish 
during their fJ.rSr year, poisoneJ by the 
hopeless ignorance of their school• 
bred mother." irhcn it was be-er and 
ban�n-a.! that me under refonners' 
en�ure, today it is a failure of com• 

m · cauon skill� and � l lilbr-, Clin• 
t . , i'ond of saying low "self-esteem." 

The therape1mc ,;,amra1gn agiilmt 
hackward, "traditional" fam1lle� has a 
Jng him•ry. which alone �hould make 

us slceprical about the desirability of 
another campaign along the �ame 
l ines. After years o( bureaucratic ex• 
penmencatton, we are enrirled to won• 
der whether a "comrrchen.s1,•e child 
care program"-Clinton's panacea­
is what the country really needs, Pre• 
vious- efforu to re cue chi ldren from 
''undesirable'' famil ies have produced 
very lmle in rhe way of desirable re• 
sults A negative ,·erd1ct on tho,e e(­
fom hardly rests on a " ru�h ro iuJg• 
menc." le rest� on exrt>nence �tretd,. 
1ng back co the beginning o( the cen­
tury. 

The complainc rhat the Un ited 
Stale� ha� no family pol1q 11;no1e5 
the policy that has be1::n in openit1on 
for a long t ime, the chnm of v. h1ch is 
co transfer control of ch11Jren from 
the local communil, co src1cc-dc, m:d 
msmurwns des1gnt'd ,:,e .. 1fKal!v for 
that rurr,:,�e. A� J;me Jac11b, p, , �,t-d 
out more thar- th irC\ ·, e.H, ilF a v,.�r 
arn0unt ,:r "nvm.111"1 , �uat ffi'!!nr\i\\!tr 
fu t :eh-Jti r�nn� 15 wasct>d w-f\e re• 
ionncrs- -s..-..? k to rep.hi c1 unf .um,a 1- n ,  �d, • 
amsm oi s c1a� .:N1trol \\ 1 ch pm 
fess1onahupe.n:1�on He.ilth, nc1�h­
borhood� J acc,b, d�n. � -rrlltl:'3. t�.id, 
chi ldrer. a l ewin t '  H cann ot he 
t:tught b, educ,ir,,r� or prut:!,,11.'nal 
carE-t.iker5: namely, thil ''re.-,rlo;- nli.,H

take a m d1cum of rubllc re.rlm(t, 
r I It)' for .:ach ocher e�·en 1( th?\ h,I\ e 
no ue< t(> ead, od,er " Nc1gh�1rhood� 
encourage "cam:il publ ic trust," Ja•  
cobs wrote in The Death and Life of 
Great Arn..�cun Ciries . When the cur­
ner grocer or che locbm,th su1ld� a 
child for running 1nro the melt. 1he 
child learns something rh,H "reorlc 
hired to look after chiUren cannot 
reach, because the essence of thi� 

resron(ibil iry is that you 

U 
do It without being hired " 

1
ltirnately, bureaucratic inter• 

Cerence \loith the family has served not 
to "empower" children but to ""caken 
the inst irutlons that stand lx•tween 
the child and the grc.itest threat to 
che family, our consumer culture. 
Many parents now• see themselv pit• 
ted against consumeristn '\n a srru�le 
for the hearts and minds of their l•wn 
children," as Barbara �'hltehead re• 
ports in a publication issued by the 
lnstlrute for Amencan Va lue&, le is a 
,t ruggle they seem ro � losing, They 
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ch� other mtenncdiar, msrnuc1oru 
that make it possible for communi• 
ues co educate, d1sc1plinc, and cake 
care of themselves \l.1thout calling on 
the state. The gtO" h of the welfare 
state weakens those inmcutions, and 
reformer� then cite the re<ulting dis­
array m order co JU�tif) an,ithc: do�e 
o( the same medicmc F from en­
couragmg 1ndt\ 11-al aut ·mvm}, how• 
ever, the "cl( re s·.••e t ms cn,:em 
into clients. C:hnton chinb it \\ould 
be a good thing If young reorlc: c,,uld 
' rganue thcm5el\'es 1:-1�0 a re!f­
mrercsrcd con• titucnc\" like other 
V-1.:t1ms of J1scriminati,-.n Sr.e d, C\ 
not seem co see chat der,endc'1Ct' 10 
the state ,s no better th,1"\ an) other 
fonn of derendcncc-\1.N,c, m the 
case of those \\ho arc ne�c•saril) 

aercnJent l-� \'ITTUl' 0 their 

� 1nexN!rien;e

J. he most c�m,re!lmg arg ,,� t
aga:nst excluJmr am g,our fr m ful1 
c,rnen�h,p ,s th,H re •r'e lra·n re• 
s;:-ons1b1ltrv cnl\ b ._ ,cr1. , - ,. i. n 
ch,� argument brc3k j •. ,, :n tl , 
of -:hilJren, 1\ hr>:, ,,.j a Ieng p<'riv.:! • 
tutelage betore r'-1 are ai:-!e co c::ike 
.:arc of chemseh e en jC'hn St:.iart 
Mill, whc, ba�cd h1 ► lt-1Cal ph1loso, 
ph\ or the prir.�:rle thar ind!\0 1.:luah 
know their o"n 1ntereHs and did not 
hcmate co draw the log1ct!l c,,n-e• 
q .ence tn d1t: ca�e :ii w ome:1, Of\ er 
th�)ught to ei..rt-nd le1,.-1l right� to .:h1I• 
dren H,s ce>mmon ><!:-.se to1J him that 
I[\\' 'IU!d be quit(: marrrorri,m: t(.' rrcat 
children as tf L'1ev "ere :,Jult� l::ei�re 
the law. 

e__fk.tion .of eE;".t ,1uah�· I, r :1-\11-
dren ignores the ot-\'1 ,s d1,:-,1• r 1 
of power and exre:,c:n,e thdt 1: , 
adults an 01:erwhdm1tt ,d, .in• i1,e , 
q_eahng with chi!J�c , e,pe 1 I\ w �n 
thcv come tn the s J11.:11H gu1,e ,)f 
liberators. 'When outsiders M,fo wah 
the child against rarencal auchonrv, 
the) gain h1� confiden�e on!\ co abuse 
Ir for their own purpose�. \X'hether 
chese purposes are maltgnanr or be­
nign, commercial or rh,binrhropic 
makes very hnle differer. � :1 the end 
In either case, the child becomes an 
unwitt1:ig 1mcrume'l , a mean 
someone e\�c•s enJ�-selling sne 
ers, say, or frce.ng children fro:n aw y 
of life chat "stunts" and "de(, :ms" 
their growth Parental authonn 

though it is ob\iousl\ open to cerrible 
abu"C, at lt-�t a..kno" ledges children's 
weakness and vulnerabilttv. The no• 
uon that children-are full., -capab-1-c of 
$peaking for themsclve�, on the oth 
er hand, maka it P,:'\ltstble for ..,cntril-
quists to �peak thwugh them and 

thus to d:)g,nc their own JCCt111es 
as the child's 

The social con nnon, tnat �oil 
�•dt: rublic polic\, even after decad�
f bureaucra:i� expansion. 3..S.\ume �at 

parent� are compett:nl to raise their 
children and that the burden o: rroof 
ltes with th,,�e \\ ho argue otht:rwi<c 
But the.,e a,e the vcn· cmwenuon< 
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l"YELL0:�:1..K IS the 
I finest pr1nt format fc"' 

work t.hat, explores the 

boundaries bPtW':!en t:!e 

erot.1c the mean:r.8�1.!i 

Sandra M Brow!"! 

chat Clmc,,n tee ks to ovi::rturn. ln her , 
wrnings she d1sm1s.ses then. \';mou�h ill : :
�� the rroJuct of "romanticism about ! :
tnc fa1ml)," "chemhed. al1'eit fonta- •�1 

s�• St.Cd, fam1h \'alues," "rccalrnrance'' m -l : �I\ 
• 

: 
the face of rr,,:;res< !n "Ch1ldreo'< I : U W ! 
Polic1cs."1n\l.OICnshe rc\ 1C\\'<The ' JC''R',\L1n·1;,,•1 ·" I 
Ch.!.l•<'.n C!11tH. a 1-< ,:_ �,· Gilbert

- . 
: 

Seemer I ubli•ht'd h th� Br,,okin�s 
!n<· lu , C:1:-n.:m 'lttc.,•es It, ·r�e­
d1�t'o.)'!t1 r t ,,, arJ non1nttrH1Hh)n ..
m (,1mil\ Ille "'·e,ner ;:-•ma "<pe�1�l
ti..;rarn L•f rr,... r ,:,q maker� who 
demand J:"0E'' r ,r 1.htldren rhat 

mretc "1th t:\1: :.,mily. Among rhe 
1:u\1 mer• !err, ., , alrcad1 11 ex 
lHCnce c,nh· t e school lun,h rro· 
xrnm. he cn1:1b, Je,cn·e• cc l-e 
s; m<1dett'j an un,1u:1lified <11.:.-e<s. 
C IIH\:r, � ... r· renne '('nJe!lC\' co 
iuJi;e ;htl:lrc:-,', ; :.:n;i-ams "m"r� �u1-::l:, 
h c1;1j hdnhh man c·h� • go·. :::nme:,t 
pr0��.1m," The, .:le<l!rvc "m, re ume 
tC\ he te,1ec • The "ru,r, t 1ud,::r1e:,••· 
lea,i, w prl·mature "d1sitlu<1,,nmtnt." 
\X'c shc-u' J nv'. be ..iete·red (•r,m a 
"c,m,;cr,:her,st\ e child ciire prog•am," 
m ,the· \\ur-.h ir..:n:h hcca1.,te the 
e, t•t•ng rrograms $hl.",w so httk e,·1• 
Jen, 1. of ,uc-.e5s 

l n order to 11 0\'er(c,n,e thl! non
intC""\'e'.lO�•nt;;t ,mr..1-.e," en c(e .ifxwe 
rhe "rclucram.e lC'I mt1:rrupt family 
, ,e," t" M ·Rde.rm1r.e che con<cnsus 
which perpetuates" chat relu\'.:tance, 
and to promote a "new �odal attl• 
cuJe, Clint �. u< to believe chat 
m:ln, ran•--· cerly un,1ualifiedto 
r,11,e chilJrc::n. Her cfforr ro "rever.;e 
the rres•Jmptton of incomrerency" m 
rhc child require� us re ·,· ;er$C the 

� 
I 

I 
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"'JC,... 1 \\of· C., , e, .. '"'rt" 

� II ur >.,:,1;.- .,,1 .. • vi•, ) " 
•S�;a,cr,Old1•D�•d''•"' ,.
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Robin t,1011 • �ul.it<t c, 1.-·t ••g
•G&•· Sc o• Vpg� P r  

1,"e H •,h' rd • �ttp� tr Co•�, ,
1,,., Ar11i.i� 1 d • ''J•, l • �••"i:"

YS, PO Bo• 6r4 1- 1t,an1 C • •�•{IE 
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r 1: umr-t1 'n of cc,n .:, in the 
par ·nt f !er favorite-e-xamrle--of a sue• 
ce�fol program for chilJren one chat 
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cannot comrete with the televlston 
sec Jnd che peer if'Oup, which teach 
children co wane more than i5 good for 
them and tC\ acquire a prec:xlou.. taste 
for sex, drugs, and excitement. "Par­
ents talk about the pre�sure on their 
grade-school children to buv $65 
Rceboks and $45 scone-washed Jeans," 
Whitehead wnces They are shocked 
by plans co discnbuce condM1s in the 
public si;.hools; even if they concede 
the need ror preca,mons of th:s kmJ, 
chey W'.lnc co know ..., I-tar h � brought 
our sociecy co su\.h a pass. 

The culture o( coruwnption, with its 
unending proraganda of ccmmodities, 
seduces children at an e3rly age, makes 
chem 1mp.menc 11. •th parental di�ci• 
plme, lnd suprons their n:,i�tance to 
anyl ne who Lnterfere. with the:r plea­
�•Jrc. Nvc -.,nlv J,�, it COIT'��" ch,IJren 
d1rectl}; 1r un-!ermmes che family by
c;::n,candy raising rhe defm1t1on t)f a 
m1ddle-d,1�, )tandard of living Par• 
enr� have co \\ ork \._mger and longer 
h1,.,ur� m .:,rJ1::; ·o acquire con,umer 
good, ch;it � �erl, \\Ould h.1,e been 
con,1Jcrni !u,uru:s but .ue now 
deemed e-.enmt to a.: ..,d life. In the 
lrt,t c,,enn �e.,r�. :\meC1c m� have 
a.:lJl'd thee 1u1, alem ,_)! a,, hole mcnth 
�.., the worki:-. .; ,·ear. according cc 
Ju!tt'c S.:h •r m Tiu Ot �u ,,rL..:J Am..'T• 
:c,111 At a ttrr.e .1. ht.:n che,r children 
neeJ gu1J,m\.s: more than e, er r.-ar• 
cnts iinJ m ,; � i thl!1r .1ncm1on mo­
n1,.,r,.'ll:ed b, t:sc: JeM ,ii,!, of t1'e Job 

Yer chc)c p,1renc�. �erh,;r, t!'le m,m 
1.on,er,:it1\ e l;(iOllf' in che country, dre 
pvorly (er\'cd b, a con�ervaosm. �o 
called. chat be£U'l$ anJ enJ, with a cel­
ebranon o( th� free mark.:t Republi­
caro may hacc what is har�nmg to 
our children, bu, th1.:1r comm1cmenr to 
the 1,.ulture ct' acq111\1t1ve 1ndiv1Jual• 
LSm mJkes thl!:n relu iant w crace the 
problem co m ,ourc.e They glorify the 
man on the make, the smart operator 
who sto� ac nothing m the r.-ursult of 
wealth, and then wonder why ghetto 
�h,lJren steal and husrle tmtead of ap• I 
plying chem.elves to rhe1r homework 

The Republicans' unwillingness to t
md1cc the market tn the collapse of 
the fam1I\ a1vcs Democrats a chance 
to addre)S an issue of fundamental 
imrcrc;inc anJ t the �ame time co 
remeve chc1r party's dec:mmg for­
tune,. Bv loolcine at the ''children' 
cause" thrvugh the e\·e, of hard• 

• 1.$I"\• 

. j , # � 

LOGUE .... "" ·" The Very Best of PBS 
fr ·m th, :,prllblndlrg drruna p( I, ClnudiUA 
;ir d .-1 T11/, of f'r1'0 C1Ut1 to pronles or
Etn(tfln ,111rl L8.J, BIil Morers' Ama..-ing 
G,.,,a l11r.dmruk s��loJ& on U,e \lllerlran 
tr L.\ll r,:u .� v! Pnre. plus .\gaUia Chns�le 
•1 r ll�r: dlN ,nd h1>allh programs, anl1 
m re-oill �reut l(U't ide1JS, tool 

•> 
PBS HOME VIDEO 

o, ;• 11i 6 Iii\• '• Grai,r, CM \&,-IN. c, '!00�6 

Toll Fm, l-li00-�SG6 

MARK TWAIN 

10• lhe �N lil"'r.," •·-I (j.,z, 1tn� ·1n6e or �--, r,1(>,d� gPnr"� r• •esl5 
,Ind rnn11c de\ ••• ,n ro pU!(eS sp;ir.r.·ng i6 ;,eaf�. all wr,tten by 

HilYISELF 
-d i,J "II t di tnlet ,. •· :W,r �s h Ja\e�. bur e\que�. philosophical dialogues.
-,, ,1, ;i• \'1r, 1'1":'I.\ - • :,n•:! ��ii.. h1 \ n "'· t•yth,ng lrom •ricome taxes and 

r,, .:i pre 1,j • c,'hl i-: ·�htons aid p,,.s1denhdl pol hes 

I II T 1, , \ t' " V •• I u m e !I F r o m 

THE LIBR�RY OF AMERICA 

:-dARK TWAIN: Collected Talcs, Sketches, Speeches,&: Essays
fh, m11,1 ,t,cJ. : o.r•, t.cm o! T--�.n) �roar st.ort wor� t•,tr publl.shed 

>.,a .J,e sln&I� ur ,n & bO�ed �ollec•ur s etlllion 
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David K. Barnhart, !\ew York 
The Bamhan DiLt1onary 
Companion keeps } �1u1 refcren.: e 
section up• to-date, ha\ing m:r0-
duced over ➔ .000 new tenns 
and cxpress1om. to the En�lts-h 
language 1'\ot only dt)es The 
Bamhan Dictionary Companion
give you the word it ;i 1,o gl\ cs 
vou the hiswr\' of th, ,1 L ·d 
e:-..amples of Lhe wo·d II l�:\t ,!� 

ll has alread, apnearcd. e:-.pi,m.1-
nons of wore forma[ lun . as wel1 
as tLS mcanm£ a1�c conec1 us.i.:� 
Suffering fro;. 1 1dr:o :; 11•1t 
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pressed parents, they can make "fam• 
i ! y  va l ues" more than an  empty  
phrase. They can begin w hca racial 
-u 1dsions bv showing rhat when 1c 
comes to childrtn, all famihes want 
the same thing proccccion from an 
mcru5ive Cl>mmcrc1ali�n, that c0rrupts 
the you.�g and undcrmmes parental 
�uthonry. e pl ignt of a black moth• 
e n weHare whc-,e chi ldren con­
front  the cu l 1 11re of 1m med1a re  
gr.itificau •n 1r, the �urremel\ men­
acing fc•mi ,( the drugH.rtme neXu\, 
is onh an e:xaggerat.-d \'er�1on 1..,( che 
J1ff'1( uhe, faced 6) rar�!'I- 1r a work­
ing-c !a.-- or k1\se: •m 1ddlc c a<, nei�h­
bM!-, ..-.oJ or for that n a t te r  in an 
url'\!Mnidd!e-cla;� �ul:,1.:rb. � 'hc1r thev 
all neeJ 1� a rrniecced ,pace for 1he1r 
childre- M grow ur m 

Rec._•._"fl'tl  ,n of chi, c• r:1m,0n nc:cd 
11.·ould ,f, m ,re tc..1 0, .:1.:cme cb,, and 
rac t a l  't-arnN� than th� r t r::,omc 
Dem0:rat 1::  rhc tlH IC o: .: ,)mr;.• ­
� •n -a w,,r] t ,.1• n,1\1 re�\:• ,,f ,,, -

• 1 •t,rr l( tl t: f\::�r�•.:- ni�t t•J 
p,,vd::- the m,'nl le,der-hi;- char ,� ,o 
h.Jl, :ie:.>ded, •11<!\' \1 ,11 hc1 :.> co !ec1r.1 
that re,re ... c ,, \\ rrh m-"� :h�n j:'t:�• 
a:,.:l ch - re, e.: r,.: 1.-.ideu-he --den�nd 

. .. _ , • ue ot th<. mar�et 
.hat J:� n(•" .n, ltc the oc-1e:c11m �hat 
the alrot:-11afl\ C-cL,mrr�heri,1\"c -�'· 
c1al p:a.'ln.ne h a "new class•· of "<c..1-
cial engt�c?,.!:-�•· 1<- e;.·•.!n \A. �rse 

Eag<!r cc n:-c«rture the family tssue 
rro:n che,r oppL•nent, the: D:mocrats 
thmk It ts eno•Jgh for B1lt and Hillary 
Ch..'1t0n ;o rhap,c,..11.:e d1'1ut ho" much 
thei O-' e tc the 1• r.i •�hers Lile so 
rrnch in the Clinton ,:;:1-np,r,, th1<; 
arreal rn the o'dest 1f , t ic.al  
clt::he£-l owe 1 c  all te> )-.1,  -looks
too calOJlaang to Carr) much convic­
tion Indeed It i :wites the su�picion 
not JU:.1 of shre"J ,kulation but of 
�hameless cyntl.1� r when i t  comes 
from people whose contempt for "tra• 
dmcmal" famil ies i� part of the public
record. 

The Climoo campa1in has sought 
to di-seance itself from this recor-3� 

om Hillary lmmtr's "ol-1" writing, 
abour the family But che Cltn ton• 

Gore ticket has al<o d1,:.1. ed itself 
from Tipper Gore•� fight tc protect 
children from exposure to commcr• 
cialized sex and rock and r,,ll lyncs-­
a campaign that ha$ spoken directly 
to the concerns of parents v: 1th 
young chil,iren ShorrnghteJly, the 
De mocrats " an t  co sr lck ro the  
"bread and !:-utter, k 1tl.ht:n-table •�­
sues," a� �mrxraric 1'auonal Com• 
mlrcee chairm;;n Ron Brown calls 
them But the commercial ,:ed cu l ­
t ure that forces children cc- gn:,11 up 
too quickly 1113\ (llrn our to be tr·e 

mc,st 1mror•ant h •cht:"•  
r(' · �l-.le 1�(t e ot al'

.I. he Democ�t.( hdvc ulked a grt: it 
deal durn i; th� c�rr.r��.,,:r �1 

' r r•· 
v,vmg h0re bu• the\ nc\ � •  J;�· h-
1 on.:l ec,)nr•mlC • tht: l ,,, of 1 1-, chr 
threat of t...ne1p, c,,mre: : 1 •1,111. t he ere• 
s1on of the c0umn '< :r1mufa, •unn.: 
1:-a..« \J0 ,ne -h i i◄ 1•-.. ,m ' J:'1\ 1' !: 
the 1r:'lr , � a:ic . · - 1- ·
e.: •=ll • ed 

"'-'nt ir: .�m 
den.:e in che f 
I • all 

...,.........,�-,- -

l 

'- ..-�- -;-
.

t''- •• .. , I( :lccl 11 � 

W·.:> ...... a\. tJ• •h,;: h HJ = r1 1cctl ,, ,:-r • 
the i r  ch1 '..:!rer are 6r � .... n� Lf l!H .... 
The, d.:: ri.:i: 11. ant tc- h� ar am nior-: 
prorn!,e;. h"w�\ er Th:: ir cl,dd·en 
hear too man� r:.,r.11-e, a� it 1�. n0t 
Just fwn• p,1lmci::tn� buc i1,,m edul.a­
tors. ad\·ert s<>rs and anyone cl,t.: 11.·1th 
�oroethmg. l , ,e l l , r,e•r c ,, · 1 en a:c 
expos-e-d r ·, r "gt: rzy t� . e 
promise 0f glt1:i, ,ur ,m ·· · r 
the pr-c-mi,'"e ,_;,( cffvr.k5-!- .1c 1,( •, � meot. 
the prom ise d suJdcn <11ne ,  th 
p•omL�e o( Jrug-mJu.:c-3 eur.nona, tht! 
promise of mone-,.. Our cull ure h.i, 
t-een corru td b · prnmi�c� 

¾en �pie ,omp\am about a lo,s 
of .. value!i.'1 the} are not referring co a 
declining rate of econom ic growrh. 
Tiiey are asking whether those who set 
the tone of American h(e remember 
what makes hfe worth !1v10i; The, 
wonder wh} no one m public life 1s 
'>'illi� to coNider this quc.:.t..m Thev 
long for leaders who can offer tlmr 
children something co live for-the 
r meaning of hope. ■ 
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Did Hillary Clinton really wrlle an 
article that says marriage Is like slavery? 
Did she really say that children should be 
able to sue their parents over who lakes out 
the garbage? More generally, does she 
really want government empowered to run 
roughshod over ramllles? In fact. she said 
none of these things. I have read all of her 
published writings on the law relating to 
children, and her statements bear lltlle 
re�mblance to the campaign rhetoric 
used to describe them. 

Nothing In Mrs. Clinton's publications 
suggests that she Is anti-family or out or 
the mainstream on children's Issues. If 
pollllcal motivations were dltrerent, she 

Rule of Law 

By Douglas Laycock 

might be attacked from the left Instead or 
the right. One or her proposals was that 
states should be much tougher on Juvenile- delinquents, because "rights are extended
on a premise or Individual responsibility."
(I describe these publications In the past
tense, because they all date from the
1970s,)

Almost everyone agrees that the state 
should protect children from abuse and 
neglect. The problems are how to denne 
abuse and neglect. and how to Identify It. II 
is very hard for the state to know what ls 
going on Inside a family, and the costs or 
error are very high. Children mistakenly 
left with their parents may be murdered or 
maimed, but If children are removed from 
their parents, both children and parents 
will suffer emotional pain and loss of basic 
human rights. . 

There Is no simple solullon to these. 
dltncullles, and Mrs. Clinton did not 
purport to offer one. She said the state 

"\Yhat Hillary <�linton Really Said 
should do more to assist Intact families, so 
that It would not so often have to decide 
whether to remove a child from his famrny. 
She proposed to fonnallze the practice of 
considering the child's own wishes In cases 
where the child Is competent to express · 
them; most Judges and social workers 
already did that, and state laws required It 
In many contexts. 

Perhaps most Important, she propost!d 
to lighten and formalize the standards for 
coercive state Intervention Into family llfie. 
She argued that "state Interference with 
family privacy should be minimized bt� 
cause of the state's unwillingness. or Ina· 
bilily, lo care for children as well as most 
families do." She Insisted on "standards 
that limit the amount of discretion vest�� 
In decision-makers." 

In many states al the lime she wrote,
the formal standard for Judicial Interven­
tion In the parent-child relationship wai; 
"the best Interest of the child." She re· 
Jecled that standard because It gave too 
much discretion to the state: It became "a1 
rationalization by declslon·makers Justify ... 
Ing their own Judgments about a child's. 
future." Five years later, the Supreme 
Court unanimously said that It too would 
reject the best-Interest standard. 

Mrs. Clinton opposed "the various 
bills or rights" for children proposed by_ 
activists In the children's rights move­
ment. These "manifestos" would create 
"soclo·psychological rights" with "vague 
enforcement guidelines." More generally, 
she emphasized "the llmlted ability of the 
legal system to prescribe and enforce the 
quality of social arrangements." 

Of course It Is easier to see the need 
for objective standards than to formulate 
them. Mrs. Clinton suggested two stan­
dards. 

At one point she suggested a purely 
medical standard: "Parental behavior 
that does not result In medically dlagnosa-

ble hann to a child should not be allowed to 
trigger Intervention, however offensive 
that behavior may be to the community." 
In another passage, discussing compulsory 
education laws, she went beyond the medl· 
cal model to recognize any harm that Is 
both Irreversible and serious. But "If the 
consequences seem reversible or ln�ub: 
stantlal, the assumption that the parent 
knows best should probably continue to 
govern." 

The closest she came to saying that 
a chlld should be able to sue his parents 
was her suggt!sllon that "a competent 
child should be permitted to assert his or 
her own Interests." But legally assertible 
"Interests" would be defined by her pro­
posed standards for Intervention. That 
Is, the competent chlld could assert his 
Interests In protecdon from medically 
diagnosable or serious and Irreversible 
harm Inflicted by his parents. Any lesser 
Interest would not be a ground for coercive 
state Intervention In a family. 

Assuming Mrs. Clinton meant to pennlt 
chlldren to sue without adult assistance, 
that would be a change more or form than 
or substance. Children can already sue 
their parents, but they must do so In the 
name of an adult - any Interested adult In 
some stales, repre.sentalives of social serv­
ice agencies In others. Judges commonly 
appoint independent counsel for children 
when that appears necessary to protect 
their Interests. As a practical matter, a 
chlld needs adult assistance to proceed 
errecttvely In court, and It makes ll!Ue 
diUerence whether the suit Is fonnally 
brought In the name of the child or In the 
name of the child's adult representative. 

Mrs. Clinton did compare marriage 
to slavery, but the comparison was hislorl· 
cal and in context entirely uncontrover· 
slat. She simply listed legal lnslllulions In 
which the legal rights or some persons 
were wholly entrusted to other persons. 

Through the mld·l9th century; married 
women were legally subordinate to their 
husbands. In this one respect, their status 
was similar to that of slaves and chlldreq. 
Mrs. Clinton's comparison went no fur· 
ther: she did not even hint that most 
women were treated like most slaves. And 
she Immediately noted that the legal de­
pendency of children Is largely e,rplalned 
by their "physical, Intellectual, and psy• 
chologlcal Incapacities." ,. ;, 

The modem relevance or this comparl· 
son was left Implicit. I take her point to 
have been that good Intentions are ,rio't 
enough, that legnl regimes to protec\ 
dependent persons may harm them· li'f· 
stead. The historical examples were slm· 
ply one more reason to re-examine our 
law and institutions for protecting chlf· 
dren, to see If thelr orlglnal good Intentions 
could be better achieved In practice. ., ,:.! 

We are long past the lime when parents 
had absolute power over children. There.ls 
broad pollllcat consensus for child labof 
laws and for mandatory vaccinations and 
health checks at lhe start of the school 
year. There Is consensus for compulsory 
education, despite deep disagreement 
about the respective roles or public, private 
and home schools. And there Is over, 
whelming consensus for state protection 
against abuse and neglect. • ,.; 

The question Is no longer whetfte'r 
the state should sometimes Intervene. In 
family life, but when and how and undet 
what standards. Mrs. Clinton's proposed 
answers to those questions are thoughtful 
and balanced. Reasonable people cari 
agree or disagree, especially with respect 
to the Inevitable dlfricullles of lmplemen, 
talion. But the charge that she Is antl·fam� 
lly Is a distortion without basis In he,; 
writings. . .. ;. ,,

Mr. Laycock ts a law professor at the 
University of Texas, Austin. · • :

, .... ,-; 
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Children Under the Law 

HILLARY RODHAM 

Clii/tl,en's J>efe11.11· Fune/ 

'fl,e nuthor cxamint'.r the rhnnging statlls of rhilrl11:n under the low. Trnd1tionally, 
the low has l't:f{ccted a socin/ ronsr.ns11s that chilrlrn1's best inteusts nre-rynnnymo11.1 
with those of their pnrt'nts, exrept 11ntlt'r ti,,. fr.w r,rr111nstnnl'1:s wi,r.rt' the ltatc rs 
cwthoru.ed to ,ntervl'ne m family life ,m,it'r thr rlortrme of parens patriae. L1ttlr 
consideration Jw.v bun given to the s11bslfmtivr a11d prurcd1m1/ ,·i�hts uf I l11/drr11 
,is o tliscretr interest group. At present, lmu re/01 ,n is moving to rl,tmgt! cliiltlrcn's 
leg11l stallls i11 two 11111y.r: by exttmtling ,no,r ndult ,iglits Ill r/11ltl1n1 1111tl by ,crug­
niz.mg rl'rtam 11n1q11e. nuds and i11t1•re.rts of chii<t,,.,, os legall)• r11forccable rights. 
Ms. Rodham sumnuu-ius rcce11t Suprcmr Court decisions whicl, will infl11encr 
rhnnr,cs of both Jrinds, nncl .mg!{l'sts sperifir dirrrtinm rl'form might take. 

The phnoc "children's rights" is a slogan in search uf definition. Jn"uked to sup­
port such disparate causes as world peace. constimtional guarantees for delinquents, 
:iffection for infants, and lowering the voting age. it does not yet reflect any coherent 
doctrine regarding the status o( children as political beings. Asserting that children 
are entitled to rights and enumerating their ni:eds does not clarify the difficuil issues 
surrounding children's legal status. These im1es or family autonom and privacy. 
st.ate rcspomibility, and children·� intlepenuenc._t a1e complex, hut they <li:cerminc 
how children are treated by the nation's legislacure�. courts, and administrative 
agencies. 

This p:ipcr briefly �ets out the leg:il rnnc.eption of children's status underlying 
American public policy and case law, and suggests various ways in which this con­
ception needs major revision. Th�re are important new themes emerging in the 
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i111erpn·1ation of children's status under the law, and several new directions which 
h1111rc litii,tation and legislation in the interest or children might take. or particular 
i111crest h the trend toward recognizing children's needs and interests as righu 
11111h:r the l:i w. 

Attributing :i right to a pcnon may involve describing an existing relationship 
or prescribing the formation of a new one. The prescriptive aspect of right reprc• 
scnts a moral judgment about how particular interest.s should be ordered so that 
certain ones will be given priority over others. The recent literature on children's 
rights is filled with such prescriptions. l>a.sc:d on arguments from political. legal, 
and moral philosophy. Rarely, however, do the writers mention the important 
differences between an existing legal right and other claims of right. A legal right 
is an enforceable claim to the poues.sion or property or authority, or to the enjoy• 
ment of privileges or immunities. 1 Moral prescriptions and political demands, on 
the other hand, are not formally recognized by the law and have the status of needs 
or interests, not rights. Adult Americans enjoy the legal rights set forth in the Con­
stitution, st:itutes, regulations, and the common law or the federal and state govern• 
ments.2 Child citizens, although their needs and intercsu may be greater than those 
of adults, have far fewer legal rights (and duties). Indeed, the special needs and 
interests which distinguish them from adults have served as the basis for not grant­
ing them rights and duties, and for entrusting enforcement of the few rights they 
have to institutional decision-makers. 

Current Legal Status of Children 

"Children" is sometimes a term of legal classification. but 1t is more common to 
find the legal categories of "infancy" or "minority" describing people under twenty• 
one, or under eighteen for some purposes.· rhe status of infancy, or minority, large• 

'Defining "right" apart from ljle general usage which 1he 1erm enjoys is difficuil. The belt al· 
1cmpt 10 unravel the juruprudcncr of rights and 10 elucidue the various meanings which ii bas 
acquired in the law is Wesley Newcomb Hob{eld's analysis in Fundomentol Legal Conuptioru 
(�cw Haven: Yale Univeni\y Preu. 1919). The definition used here: is drawn from 1he Com�cl 
Edition of Oxford English Dictionary, v. II. pp. 1546-1547 (New York.: Oxford Univcnilv Press. 
1971). 

• As one commentator described adult rights: " ... loday libcny has been cx1enc.led so Car u the 
low alone may extend 1t to all aduhs, while or black. male or fem.ale, rich or poor, intelligent or 
stupid; subordinate relations to private pel'90ns must be con�nsuaJ relations and probably annot, 
under the Thinccnth Amendment and common law limitations on the freedom 10 con1raa, be 
total." Andrew Jay Kleinfeld. "The Balan« of Power Among Infants, Their Parenu and the Stale. 
Pan 11." Family Law Quaricrlv, 4 (De«mbcr 1970), 4ug, 410. 
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ly determines the rights and duties of a child before the Jaw regardless of his or her 

actual age or particular circumstances. Justifications for sut:h a broad, chronologi­

cally determined classific:1tion rely on the physical and intellectual differences be­

tween adults and children. 
There is obviously some sense to this rationale except that the dividing point at 

twenty-one or eighteen years is artificial and simplistic; it obscures the dramatic 

differences among children of different ages and the striking similarities between 

older children and adults. The capacities and the needs of a child of six months 

differ substantially from those of a child of six or sixteen years. 

In eighteenth century English common law, lhe term children's rights would 

have been a nonsequ1tur. Children were regarded as chaueb of the family and 

wards of the state, with no recognized political character or power and few legal 

rights. Black.stone wrote little about children's rights, instead stressing the duties 
owed by "prized possessions·· to their fathers.3 Early American courts accepted this 

view.� In this country children have long had certain rights resulting from their at• 

tainment of some other legal status, such as parties injured by tortfeasors, legatees 

under wills, or intestate successors. E\'en these rights, however. can be exercised 

only vicariously through adult representatives. Older ch_ildren have a few addi­

tional legal rights, granted by statutes which reflect some legal recognition of their 

increased competence. Examples includ the right to drive a motor vehicle, the 
right to drop out of school, the right 10 vote, the right to work, and the right to 

marry (although before a certain age marriage can be voided in the absence of 

parental consent). The doctrines of emancipation and implied emancipation re­

lease a child from parental control following his or her marriage. after entering 

military sen·ice, or after achieving economic independence or meeting anolher 

�tatutory definition of maturitv. Finally. the Supreme Court h.i> held on a few oc­

casions. and with greater frequency in recent years. that the Conmtuiion requires 

recognition of particular ri�hts of children, among them the right to certain pro­

cedural protections in ju\'enilc courts.� the right to refuse to salute the flag in the 

• William Blaclr.11one. lomm�ncorm on tlu Ln11•• of F.11glo11d, \'ol. I. 12lh cd (1.ondon: .,. Stnhen 
and W. Word(all for T. Caddell. 1700-1795). 

• Stt, e.g., James Ii.cm Cnmm�n,orus on A,ntlll:011 Lu,,·, Vol. I, 14th c<l. (lkmou: Liulc Brown. 
0. W. Holmn ed., 1875) 

• Hofrv v. Ohio, 552 US 5g6 (1948) {protccuon of fourteenth Amendment a?lllSt coerced con­
(cuion ntcnded to fifteen year old bo\· in atatc criminal trial): K�nt v. L'S, 383 US 541 (1g66) 
(waiver from juvenile court to adult coun hu to mc,ct minimum rcquirc-mcnu of due proa:u): 
In rt Gault, 587 US 1 (1g671 (adult procedural protecuons m cnmmal trial extended 10 drl,nqumq 
procrcdmgs): In re Wmsh,p, 597 US 5� (19;111 tquanium of proof ncccuan for conv1aion in 
juvenile court raised to reasonable doubt standur1\ 
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public schools when doing so would violate religious beliefs.' and the right to don 

a black armband to protest the Vietnam war.1 

Beyond such instances, the law's concern with children has been confined to those 
occasions when the state may limit parental control in the interest of necessary pro­
tection or justifiable punishment of the child, or in the name of some overriding 
state interest. The theory of benevolent intrusion into families by the state 
seems to embody a contradiction. On the one hand, il operates within the 

context of a powerful social consensus that the proper relationship between parents 

and the state in their joint exercise of control over a child's life favors parental 
tlominance. On the other hand, the doctrine of parens patriae has long justified 

state interference with parental prerogatives and even termination of all parental 

rights. 

The social consensus that torms the first halt of thi� apparent contradiction in­

cludes the following assumptions: a) America is a familial. chilclcentered �iety 
in which parents are responsible £or their own d1ildren and have primary control 
uver them, b) the community of adults usually represented by the state, will not 
a�ume responsibilit for the child unless the parents are unahle Lo do so or will 

not do so. or until the child break� a law; c) because ours is a child-loving society, 
non-parents and other adults representing the state want to an<l will do what is in 

the child's "best interests··: and d) rhiklren need not or should not he participants 
with the family and the state in making decisions which affect their lives. The tenets 

of this consensus, legitimized in the rules of law governing children's affairs, have 

represented outer limits beyond which child-oriented reforms cannot be effected. 
The other hal£ of the apparent contradiction, however, involves regular challenges 
to family authority by state representatives. Certain social norms are enforced at 

the expense of family privacy, in the name of a child's best interests. 
The most striking characteristic of children's law is the large degree of discretion 

permitted decision-makers in enforcing community norms. When intervention 
must occur, bureaucratic discretion replaces familial discretion. The statutes au­

thorizing state intervention implicitly accept that the state's representative will 
know what children need and should not be uraight-jacketed by legal technicalities. 

For example, laws against child neglect or abuse represent a community's decision 
to intervene in a parent-child relationship. Although the legislative decision favor­

ing intervention may be widely supported, it proves difficult to specify the condi-

• Board of Education v. Barnette, 519 US 614 (1945).
• TinJceT v. Des Moines School District, 593 US 503 (1g6g). 
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tions under which it should occur. Our pluralistic beliefs about child-rearing do 
not lead to a uniform interpretation of the best interests standard. The allowance 
of some degree of discretion is nece�ary for any legal system to operate, especially 
one presumed to deal with the specialized needs of its subjects. When few standards 
guide the exercise of discretion. however, and when there rarely are careful reviews 
of the judgments it produces. the legal system will not only be likely to treat in­
dividuals capriciously. bur will also subject members of social minorities to the 
prejudices and beliefs of the dominant sector of the community.8 This is especially 
true in children's law, where reservations against state intervention are most easily 
overcome in cases involving poor. non-white, and unconvemional families. Chil­
dren of these families are perceived as bearers of the sins and disabilities of their 
fathers, and as burdens which an "enlightened" �ociety mmt bear." Thi� atti• 
tude is espedally prominent in regard to the labelling ol certain behavior a� 
delinquent. In addition to acts which are criminal for adults (e.g. armed robbery), 
children may be accused of delinquency for misbehavior that is not criminal for 
adults. The so-called status otlenses. incorrigibility, truan('y. running away. �exual 

precociousness, represent a confused mixture of social control and preventive care 
Lhat has resulted in the confinement of thou�ands ol children for tlw trirne of hav. 

ing tro11hle growing up. 

ln prac.rice. therefore, powerlessness ol a family. because of political, p�ycholog1-
cal, or economic reasons, renders it su�cep ihle to benevolenc. 1mrmion. Unfonu­

nately, the-State has not rove u e substitute arent in man of the case� 

where intrusion has resulted in the removal of a child rom hi� home. ln many 
instances, states have been guilty of neglect according to their own statutory stan­
dards. Fears about arbitrary and harmful state intervention have led to increa�e<l 
rights o{ parenu and custodians so that they are now entitled to certain procedural 

guarantees before the state may remove their rhildren. 10 Only recently. howe\'er, ha� 
attention focused on the rights of the children who are the subjects of state inter• 
vention, both against their parents and against the stale when it c1�sumes the parent­
ing responsibility. This attention is struggling for legal recognition against the 

• The amount of discreuon necnsary in a legal system handling cn1ldren·s neNls 1s very diltlcult
10 determine, especial!\' because the options for the ext'rcisc of any discretion are so limited by 
inadequate resources. But the abuses of discretion :ire well documented. See, e.g. Sanford N. K.au,
When Parenu Fail (Boston: Beacon Press, 1971). 

• Sec, e.g., Ten Brock, "California's Dual System of F:imilv Law: Its Ori�ins, Development and
J>r�nt State,'' Stanford Law Review, 16 (1964), 2!,7: Anthonv Pbrt. 'J'hr- Child !int•r-n /Chicago: 
University of Chicago PCC$s, 1g61), pp. 176-181. 

'° Sec, e.g .. Stanley v. Illinois, 405 US 645 (1972). 
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prevailing assumption in children's law that a child’s interests are identical to those 
of his parents. Even when a child cannot or will not recognize the identity of his 
interests with his parents', the law ordinarily does so, confident that children usually 

do not know what is best lor themselves. Necessarily, the law must presume that 
parents or the state as parent do know what is best. The force of this position is 
weakened by the fact that adults consistently refuse to support programs designed 

to meet the needs and interests of children either witen they are still in their homes 
or when they are in the state s charge. As a recent history of the White House Con­

ference on Children points out, this country has a "cultural recalcitrance toward 
assuming public responsibility for children's needs."”

Rewriting laws has not substantially altered the long dominant consensus or dis­
sipated public recalcitrance. The thrust of most reforms, amply supported by 
demonstrations of children’s needs has been to persuade adult society to treat chil­
dren better, but has not changed the position of children within society or made 
them capable of securing such treatment for themselves.12

u Shelley Kessler, unpublished paper on the past White House Conferences on Children (New 
Haven. Conn.: Carnegie Council on Children, 197a).

u For histories of various child-saving reforms, see Platt. The Child Savers; Robert M. Mennell, 
Thoms and Thistles (Hanover, N.H.: University Press of New England. 1973); Robert J. Pickett, 
House of Refuge (Syracuse: Syracuse University Press, 1969); Sanford Fox. "Juvenile Justice Re­
form: An Historical Perspective," Stanford Law Review, a (1970), 1187.

*• Plato, The Republic, 235-t6< (New York: Oxford University Press, 1945); Aristotle, Pofitfcr, 
32-33, 316 (Sherman ed.; New York: Oxford University Press, 1962); J. Locke. Treatise on Civil Gov­
ernment, 34-50 (Sherman ed.; New York and London: Appleton Century. 1937); J. S. Mill. On 
Liberty (Chicago: Henry Regnery, 1955).

I

1.

Claims of Right

The needs and interests of a powerless individual must be asserted as rights if they 
are to be considered and eventually accepted as enforceable claims against other 

persons or institutions. The advocacy of rights for children, coming as it does on 
the heels of adult rights movements, highlights the political nature of questions 
about children's status. That children’s issues are political may seem obvious. Po­
litical theorists from Plato onward have sought to specify proper child-rearing 
practices and have discussed the proper position of children within society, often 

coming to conclusions inconsistent witii the prevailing American ones.13 In the 
United States, the problems of children have usually been explained without any 
consideration of children's proper political status. Accordingly, the obstructionist 
role of the unstated consensus and the laws reflecting it has seldom been appreci-



C:hiltlrr.n Under the LiJw 
HILLARY •ODHAM 

ated. The pretense that children's issues are )()mehow lilhovc or hcycmd politi, \ en­
dures and is reinforced b l tha miliei. litre ,rivalc. 111111- mli1ic;,,I unit, 
whose interests subsume those of children.u There is .tlso an al)I( 111, ,c 1c 

t any o. c1a s a1 ure to o w  at 1s t y a child is the exception, not the rule. 
and is due solely to occasional errors of judgment.1S Moreover, nothing lOUntcrvail,
against this pattern, since children are almost powerless to articulate their own 
interests or to organize themselves into a self-interested constituency and adult\ 
allied with rhem have seldom exenecl an appreciable inftuence within the politkiil 
system. 

The basic rationale for de rivin o "le of ri bu in a de nden relationshi 
is that certain m 1v1 Uiils are mca a e or un eservm care of 
t emse ves and co ed social insmuuons specificall clesi sa e-

guard their position. lt is presumed that under t 1e circumstances society 1s omg 
what is best for the individuals. Along with the family, past and present examples 
of such arrangements include marriage. slavery. and the Indian reservation system. 
The rel.ttive powerlessness of chil<lren m.tkes them uniquely vulnerable to this 
rationale. Except for the institutionalized. who live in a state of enforced childish­
ness, no other group is w totally dependent for iti. well-being on choice) made b)' 
others. Obviously this dependency can be explained to a signincant degree by the 
physical, intellectual, and psychological incapacities of (some} children which 
render them weaker than (some} older persons. But the phenomenon must also be 
seen as part of the organization and ideology of the political system itseH. 11 Lacking 
even the basic power to vote. children are not able to exercise normal constituenC)' 
powers, articulating self-interests 10 politicians and working toward i.pecific goal,. 
Young children in particular are probahly not caµable of organizing themselves into 
a political group; they must always be represented either by their parents or b) 
established governmental or community groups org,mized to lobby, litigate, :.incl 
exhort on their behalf. The causes of younger rhildren have not fared well, partly 
because these representatives have loyalties diluted by conflicts between children's 
rights and their own institutional and professional goals. Older children have orga­
nized Lhemselves politically with some success, especially on the issues of the eigh-

.. For a discua1on of the reuona why the family. as one of IOc:iety·a private uniu. ia not properly 
a aubjcct for politiC2l a.nalysia. 1tt Shddon Wolin. Polillcs ond Vision (Boslon: Little Brown, 1g6o). 

'"for the argument that the exception ia the rule, att Justine Wise Polier. "Probleou Involving 
Family and Child," Columbia Low Rt:Uicu,, 66 (1966), 505, 5o6 . 

.. Dnn ROSCDC Pound auggntrd in a 1916 artidc. "Individual lntcrcsu in the Domestic Reb· 
tioru:· Michigan I.Aw RnntUJ, 14 (1916). 177. 186-87, that the law deprind childrtn of chdr bar­
gaining power so as 10 promote social values. Hite family unit)·· 
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teen-year-old vote, civil liberties o( school s1udents, and anti-war activities, but they 

roo have relied heavily on the suppon of adults. "Surcesshal" reforms on hehall ol 

children-the es-iablishment of juvenile courts. the institution of public schooling. 

the passage of chil<1bhor laws-were effected only after vigorous political struggle�. 
While these legal reforms may now seem. in the light o[ revisionist historics, 11 

to have been catalyzed by questionable moti,·es, they ·did give children certain 

legally enforceable rights not previously held. Moreover, these reforms signalled 
some change in general public attitude) about rhildrcn. 

Whenever reforms have been enacted, however, the right.� they provide are those 

which the state decides are in the best interests of the public and the child. Age and 

ability differences have not been entirely ignored. but the use of chronological di­

viding lines to mark. legal distinctions has continued. Nor has the child been given 

any choice in the exercise o( his rights: they are compulsory, not susceptible to 

waiver. Thus all children below a certain age are forbidden to work., regardless of 

indivitlual desire. aptitude, and neec1. 1• Similarly, all children below a certain age 

are requiretl to anend )Chool. 1° Finally, the institutions created to embody and 

enforce these rights arc endowed with essentially unchecked discretion. Therefore, 
even though special juvenile proceedings, exemption from work. and compulsory 

attendance arc all rights in the strict sense of legally enforceable claims against the 

state or third persons, neither their rationales nor their implementation provide 
models for the rights movement. 

Present claims of right follow two general approaches: advocating the extension 

of adult rights to children, and seeking legally enforceable recognition of children's 

special needs and interests. The first approach is exemplified by propasals for ex­

tending all the rights of adult criminal defendants to accused clelinquents, pro­

posals for empawering children to request medical care without parental consent, 

and proposals for providing a child with legal representation in any situation 

where his interests are affected. Such rights may either be extended in the precise 

form exercised by adults, as in recent legislation lowering the voting age, or they 

"See foolnote u. 
'"In Prince v. Ma.uachusetts, !11 US 158 /1944), the Supreme (;oun held 1ha1 1he applica<ion 10 

Jehovah's Witnesses of a stale s1a<u1c providing tha1 no boy under t\\'elve .and girl um.In eigh1cc11 
should sell periodicals on the sucet was conuitutional. The child involved in 1hc case. a nine-ye.ar• 
old girl, had been selling religious li1cra1ure wi1h her guardi.an: both were members of 1he sect: 
the child testified u co her religious beliefs; and the guardian was convicted of viol.ating 1he state 
Child Labor Law. 

• When the United Nations General AS1Cmbly promulgated the right of every child to a rom­
pubory education in iu Declaration of the Rights of the Child, a del�te reportedly asked how 
a person could be given a right that he wu compelled to n:crcisc. 
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may be tailored to special characteristics of children. Tailoring is found in court 

decisions holding that children have rights of freedom of expression under Lhe 

Firsl Amendmenc while al Lhe same time taking children's immaturity and de­

pendeni status into account in defining the scope of those rightS. Tailored standards 

are used to regulate exposure to obscenity,20 authorize medical treatment withoul 

parental consent.�1 and deLermine circumstances under which a child's contract may 

be binding.�2 Even rights which appear to be extended whole clolh 10 children, 

wilh the excepLion of Lhe righl to v01e, do not seem to escape modification in 
practice. 

;\fodification apparent!} occuts not only because of the actual physical and p�)· 

chological differences between children and adults. but also because of the discre­

tion in legal proceedings invol"ing chiltlren and because a<luh) finall) determine 
what seems best. These practical < omtraints on extending adult rights 10 children 
arc illustrale<l hy the experienre ol the j11\'enile wun >}>tem in guaranteeing Lhc 

right to counstl. as granted by the Supreme Court in /11 r,· Gault. A study of Lhe 
actual implementation of (;a,tlt re\'ealed: 

The \'iews of la"'vt'rs about the right\ of chilclren cliffer quite furufame111ally from those 

expressed bv the Supreme Cou rt ant.I academics. Lawyers apply different standards to juve­

nile clients. because they are chilt.lren, not necessarilv becau .. e lawyers have been constrained 
�y the couns· welfare orientauon. A lawver 1vpically ha> conscientious rell(:rvations abou1 
helping a juvenile 10 'beat a case.' and. if a case is won on a technicality. he feels obliged 
personally to warn his client against the dauger of future misconduct.�� 

Thus. even the child's own lawyer will likely go beyond the scope of his professional 

responsibility in determining for himself and for the child where the child's best 

interests lie. 

The second approach to children's rights begins wilh the belief that even if all 

adult ri.gh1s were granted 10 children and were >trictly enforced. this would not 

• See. e.g .. GinJberg v. New Yorl, ,go US 629 (rg68).
n In many states children are allowed to seek uea1me111 for ,cncrcal disease and drug addiction

without parental pcrmiu1on or ltnowledge. 
• Although the general rule remains 1hat a child i� no1 liable for his contracts, it ii riddled with 

exceptions: e.g., when the contract is for "necessancs." 
• This quote II from the summary of two s1udies that Amhony Plan pamcipated m as reported

in his boolt, The Child Savers, p. 167; footno!C 1o8 on page 166. See aho, the discussion in Hanel• 

boot for New Juvenile Court /udgeJ, 1, (Winier 1971), pp. 14• 15, as to wheiher or not a juvenile 
jud� las to smaly follow the rulings of the Supreme Court. Even though disregar<! or Court 
rulings as not uncommon in adult procredings. it is there accomplished infonnallv and ie�s visibly, 
rarely digni6cd by the professional journals, and confined m<Htly 10 cri1iques of the law, no1 
invitations and rationales for ignoring it. 
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guarantee that certain critical needs unique to children would be met. This line of 
reasoning is reflected in the various bills of rights which have been proposed for 
children, each unveiling a blueprint for the child's fullest development.24 These 

“need manifestos" proclaim the rights of children to adequate nutrition,25 
a healthy environment,28 continuous loving care,2' a sympathetic community,28 
intellectual and emotional stimulation,28 and other prerequisites for healthy adult­
hood. Although a child may be entitled to such rights under theories of natural law 

or moral philosophy, most claims based on psychological and even physical needs 

are not yet considered legal rights by our system. Even though such rights are be­
ginning to achieve some recognition, particularly in judicial decisions concerning 
education and psychological treatment, their scope and content raise troublesome 

questions.30 Given the great difficulty of specifying psychological prerequisites 
and devising workable governmental responses for meeting them, a distinction 

should perhaps be made between claims focusing on psychological needs and those 
specifying physical ones, because the latter are more easily defined. Many of us 

might agree that a child should have the right to “grow up in a world free of war,”'" 
or to live in a "reconstituted society,"’12 but who should the law hold responsible 
for seeing that those rights are enforced? Or, how should a "right to be wanted” be 

defined and enforced? Doubtless there are definitions of these socio-psychological 
rights,33 but if the law attempted to incorporate them, the necessarily broad and 
vague enforcement guidelines could recreate the hazards of current laws, again re­
quiring the state to make broad discretionary judgments about the quality of a 
child's life. Moreover, the limits of the legal process itself would tend to undermine 

the integrity and effectiveness of such laws. These limits are rarely appreciated.

“See generally, Mary Kohler, "The Rights of Children." Social Policy, 39 (March/April, 1971k 
Paul Adams et al., Children's Rights: Toward the Liberation of the Child (New York: Praeger, 
1971); Henry H. Foster and Doris Jonas Freed, “A Bill of Rights for Children.” Family Law 
Quarterly, 6 (1972), 343.

’‘WHERE, April 1971, publication of Advisory Centre for Education in Cambridge. England. 
“Joint Commission on Mental Health of Children. Crisis in Child Mental Health: Challenge 

for the 1970’s (New York: Harper fc Row. 1969. 1970). pp. 3-4.
« Crisis in Child Mental Health.
■ 1930 White House Conference on Child Health and Protection.
■ Crisis in Child Mental Health, pp. 3-4.
“ For examples of right to education and treatment cases, see: Pennsylvania Association for Re­

tarded Children v. Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972); Mills v. Board of Education, 34S 
F. Supp. 866 (D.D.C. 1972): Wyatt v. Stickney. 325 F. Supp. 781 (1971): 334 F. Supp. 1341 (1972). 

“ Adams, et al.. Children's Rights, p. 41.
“See Joseph Goldstein, Anna Freud, Albert J. Solnit, Beyond the Best Interests of the Child 

(New York: The Free Press, 1973), for a thoughtful discussion of the concept of a “wanted" child 
and suggestions for incorporating it into the law.

“ Crisis in Child Mental Health, pp. 3-4.
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There is attributed to the law a magical power. a capacity to do �hat is far beyond it� 
means. While the law may claim 10 establish relationships, it can, in fact, do liuk more: 
than acknowledge them and give them recognition. It may be ab!e 10 destroy human re• 
lationships, but it cannot compel 1hem to develop.u 

It is important to recognize the limited ability of the legal sy�tem to prescribe and 

enforce the qu;ility of social arrangements. 

Although many special claims of rights are far from legal recognition, some 

perhaps fundamentally unsuited for it, this does not mean they should be dismissed 

as "meaningless exhortations.".,j The law is not unresponsive to societal values, and

decisions are frequently influenced by notions of conventional morality, occasional• 

ly reflecling acceptance of changing morality. In recent years, courts have become 

somewhat more willing to ask whether children should have additional rights, and 

if so, how might they be secured. The concept of right is constant)_)• in ferment and 

Constitutional theory may eventually- be expanded to include at least some quality 

of life claims as citizenship rights. New statutes with enforcement and review me• 

t:hanisms aimed at limiting state abuses of power may also create such guarantees. 

Exemplary Supreme Court Decisions 

Judicial decisions concerned with questions of children's rights provide one:i 

means for examining relevant legal opiniom and conclusions. Because the Supreme 
Court has been active in this regard and because it remains the final arbiter of the 

Constimtion, it is valuable to review a few of its recent decisions in the field of 
children's rights. These opinions. sometimes holding with the children's move• 

ment, sometimes against. reveal to what extent a more favorable judicial view of 

children's rights is emerging. Consideration of children ·s rights before the Supreme 

Court has primarily been in the areas of education, child welfare, and juvenile 

court procedures. The Court has avoided "taking the easy way" with a flat holding 

that all rights constitutionally assured for adults may be extended to children.38 

Instead. it has carefully tried to carve out an area between parental dominion and 

state prerogatives, where certain adult rights can be extended to children under 

specific circumstant:es. The Court has al�o t�iecl to fashion modified versions of 

other rights . 

.. Joseph S. Goldstein, "Finding the Least Detrimental Ahcmative:· PJw:hoanal�•tic Stud\' of t/,r 
Child 628, at G37 (1971). 

• Juvenile Justice Standards Project, Final Repon Planning Pha�e. 197 1 •;2 ,�.,,.. York: lnsti1111r
of Judicial Administration. 1971), 72. 

• McKeiver v. Prnnrylt•ania, 403 US 528, �5 ( 1971 ).
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This d<!licatt! operation of inserting new elements into the control-of-children 
equation began <luring the compulsory schooling controversy. From the first con­
frontations between parents and the state, education has been the subject of con­
tinuous and often bitter struggles, primarily over the proper social role of education 

and the proper treatment of children within the schools. In enforcing state school­

ing laws, the Su,preme Court took care to reinforce the parental right of supervision 
over their children's education.37 The education cases reaching the Supreme Court, 

including the desegregation cases, reflect this emphasis. The significance of early 
education cases in regard to children's rights, however, rests more on what the Court 

did not consider than what it di<l consider in its <leliberations: "These cases never 

mention rights or interests of children involved. Since they rest entirely on a 
doctrine of parental right, the yuestion whether the parent may not be lonl to 

the interests of his child is not discussed."38 Neither, the author might have added, 

was any question about the state's loyalty to the interests of the child raised. 

But one ot the first �pccific children·s righl)l prece<lents, Brow,i v. Roard of Ed1m1• 
t1on, occurred in the area of education." In Brow11, the Court held that the Con­

stitutional rights of black school children were violated by segregated education 
-And emphasized the critical importance of education both to children and to the 

general public: 

Today education is perhaps the most important funcrion of state and local government ... 
it is a principal i:nstrument in awakening the child to cultural values, in preparing him for 
later professional training, and in helping him to adjust professionally to his environment. 
In these days it is doubtful that any child may reasonably be expeaed to succeed in life if 
he ia denied the opportunity of an education. Such an opportunity. where the at.ate has 
undenaken to provide it, is a right which must be made available 10 .tll children.�11 

Brown's regard for rights in education and its willingness to enforce those rights 
with affirmative action mark it as a significant precedent. 

Like the public education legislation, laws governing juveniles charged with 

violations of the law have assumed the benevolence of state act.ion. For a long time 
these statutes and the case law interpreting them provided no substantive or pro­
cedural guarantees for the child. Before the 1960's only a few courts held that the 

Constitution required recognition of a child's right to procedural protections in 

• See, e.g., Meyr:r v. Ntbroslto, a6t US 590 (1915); Pierce v. wcitt)• uf SiJter1, 1611 US 5io /191!'i\.
• Jtlcinfeld. Part lI. 418.
• Brown v. Board of Education, 547 US 485 (19�).
• Brown, 495.
• lrt r• Gault, 5S, US 1 (1967).
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any kind of case, civil or criminal. Most courts continued to follow the non-recogni. 

tion rule implicitly sanctioned by the social consensu�. 

In 1967 the Supreme Court decided In re Gault,41 the landmark case on pro­

cedural rights in juvenile court and still the most famous children's rights case. 

Gault held that children in juvenile court were constitutionally entitled to certain 

due process guarantees previously granted only to adults in criminal coun: a) 

notice (to both parent and child) adequate to afford reasonable opportunity to 

prepare a defense, including a �ufficient statement of the charge; b) right to 

counsel. and if the child i� indigent. provision tor the appointment of counsel; 

c) pri\'ilege against self-incrimination; and cl) right t0 confrontation and cross­

examination of witnesses. The Courc restricted its holding to precisely these pro­

cedural guarantees and not others. It also limited the guarantees to those juveniles

facing possible commitment to a state institution. But Gault declared, generally,

that "neither the Fourteenth Amendment nor the Bill of Rights is for adults

alone." 42 This and similar language in the opinion suggested future grounds for

arguing the constitutional rights of children. In the six years since Gnult, the

Coun has continued to hear children's rights cases with mixed and at times in­

congruous results. The Court has decided that children are "persons" under the

Conscitution�3
; it has removed some of the disabilities traditionally imposed upon

illegitimate childrenH; it has protected the exercise of some First Amendment

rights of students in the public schools��-; and it has upheld the constitutionality of

the eighteen-year-old vote.�11 On the other hand. during this same short span, the

Court has denied that jury trials for alleged delim1uents in juvenile court are Con•

stitutionally requiredH; it ha� declined to review a lower court decision upholding

the right of school systems to use corporal punishment for disciplinary purposes48; 

it has rejected the claim, Brown notwithstanding, that there is a fundamental. per•

sonal right to education under the Constitution�9: and it has generally revealed

an unwillingness to pursui: the broad promise of Gault. 

The Court's present reluctant mood is reflected in Justice Blackmun's plurality 

"Gault, 13. 
'"Tinker v. Des Moilles Scl,ool District. 39� US 50!1, 515 (1909) . 
.. Stt, Ln,y v. J.ouisiana, 391 US 68 (1968): W,-b,-r ,,. Aetna lnsunlt,• n11d S1ll't'IV Cornpnn\', 4o6 l!S 

I 6-i (197t). 
• Tinker. 
• Oregon v. Mitchdl, 400 US I u (1970).
"McKeive:r v. Pennsylvania, 403 US 528 (1971).
"Ware v. EsteJ, 528 F. Supp .. 657 (:'\.I.Tex. 1!n1), rrrt. 1/er1. i11 41>9 U.S. 1027. 

• San Antonio Independent School Di1tric1 v. Rod,iguez, 93 S. C1. 1278 (1973).
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opm1on in ,\frK,·it•,·r ti. P�nnsylvania,�0 in which the Court refused to hold that 

jury trials for ju\'eniles are constitutionally required. Justice Blackmun acknowl­

edged 1he many defects of 1he ju\'enile court system. but denied that they were of 
"consti1mional dimension."st He ga\'e the Court's sanction t0 the juvenile court's 

rehabilitative goals: 

The juvenile court concept held high promise. We are reluctant to say that. despite disap­
pointments of grave dimensions. it s1ill dot:s 11ot ho'd promise. and we are particularly re, 
luctant to say. as do the Pennsylvania petitioners here. that the system cannot accomplish 
its rehabilitative goats.02 

The present inability of the system 10 realize its goals was attributed by 1he plurality 
to inadequate resources, rather than to any inherent unfairness in the juvenile 

court system. As one commentalOr noted: 

To say that these shortcomings resulted from Jack of resources rather than inherent unfair­
ness seemed irrelevant 10 those who realized that until such shortcomings were rectified, 
regardless of their source or cause, there could be no justification for failing to afford juve• 
niles facing incarceration and stigm.t the same procedural rights accorded adults accused 
of aime.oa 

The plurality's answer 10 that criticism again indicates the Court's reluctance: 

IC the formalities of the criminal adjudicative process are to be superimposed upon the 
juvenile court system. there is little need for iu separate existence. Perhaps ultimate dis­

illwionment will come one day, but for the moment we are disinclined 10 give impetus 
LO it.Of 

Thus the present Supreme Court appears 10 have "limited efforts toward the ·con­
stitutional domestication· of juvenile procedures begun during 1he Warren Court 

years."�G This same pos1-Gault res1raint can be found in the areas of welfare law 
and education. 

In a 1972 Supreme Court case. Jefferson v. Hackney, Justice Rehnqui�t. wri1ing 

for the majority, held it consistent with both the Constitution anti 1he Social Se­
curity Act that the s1a1e of Texas could provide a loweNtan<lard of welfare benefits 

• McKeiver v. Pennsylvania, 403 US 528 (1971), 
• Jd.,-647-48. 
•Id., 547. 
• Note: "Parens Patriae and Statutory Vagueness in the Juvenile Court," Yale Lnw Journal Sa 

(1975), 745, 753. 
11 McKttver, 550-551. 
•Note, 81 Yale L.J., 745,746. 
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to recipients of AFDC than to eligible or disabled persons receiving welfare assi)­
tance un<ler the Act.r.e The federal program for Aid to Families with Dependent 

Children is thi� country's most comprehensive child welfa1e legislation. Under the 

program, the care and protection of needy children has been entrusted to states and 

localities, who in turn have usually relied heavily on private voluntarism. The 

rights and duties of children under resulting programs have been adjudicated pri­

marily by state courts, with patchwork results. Consequently, to e\'aluate the status 
of dependent children the laws and court decisions of fifty state� must be examined. 

A less exhaustive but more manageable approach is 10 explore congressional and 

Supreme Coun reactions to the problems of dependency. also complex but at least 

enabling certain generalizations. In passing AFDC legislation th Congress ad­

mitted that some children needed assistance because of their family's financial 

status. They ha\·e periodicalh• qualified that admission. however. with a number 

of value judgments about reasons for a family's poverty. State governments have 

been gi\'en considerable di�cretion in screening potential welfare recipients and in 

policing their conduct. The Supreme Coun has brought constitutional standards 

into the proc..ess. One result of the Court's decision has been to ensure that irrational 
state rules against parental behavior would not be allowed to interfere with the 

rights of dependent children to minimum financial security. 

In Jefferson 11. Hackney the Burger Court refused to "second gues," state officials 
charged with the difficult task of administering welfare and brushed aside the 

argument that children might suffer irreparable harm from insufficient welfare 

benefits. 

Applying the traditional standard of review under that [1,ph] Amendment. we cannot say 

that Texas· decision to provide somewhat lower benefits for AFDC recipients is invidious 

or irra1ional. Since budgetary restraint\ do not allow the payment of the full standard of 

need for all welfare recipients. the state may have concluded that the aged and infirmed 

.are the least able of the auegorical grant recipienu 10 ben the hardships of an inadequate 

uandard of living. While different policy judgments arc of course possible, it is not irra­

tional for the state to believe that the young :ire more adaptable than the sick and elderly, 

especially because the lauer have less hope of improving their situation in the years re­

maining to them. Whether or not one agrees with this state determination there is nothing 

in the Constitution which forbids it.l7 

Setting aside issues of constitutional and statutory interpretation, Justice Rehn-

• Je{Jerson v. HacAnry, 4o6 US 555 (1971). 

., Id., .549.
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"San Antonio Independent School District v. Rodriguei. 93 S.Ct. 1278 (1973).
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quist’s view that the state's decision to provide needy and eligible children an in­
adequate standard of living was "not irrational" reveals a grim adherence to the 
convention that the authorities know what they are doing and will not harm the 
children whose needs they are charged with meeting. In this opinion there is also 
a heavy dose oi the old-time belief that tor the young, however poor, survival is only 
a bootstrap away. Justice Marshall, in a vigorous dissent, asserted that the Texas 

policy was inconsistent with a congressional finding in the legislative history of 
the AFDC Act: •.Uanv ul these children will be seriously handicapped as adults 
because as children they are not receiving proper and sufficient food, clothing, 

medical attention, and the other bare necessities of life.”’’’*
The logic of Jetferson v. Hackney was extended in the recent education case. 

San Antonio Independent School District v. Rodrtguez.w That case arose out of 
the claim that the Texas method of financing public education through the prop­

erty tax, which resulted in widely varying per pupil expenditures, violated the con­
stitutional rights of students in San Antonio s jxjorest. lowest tax base district to 

equal protection of the laws and to education itself. The Supreme Court denied 
the claim, reversing a three-judge Texas district court. Writing for the majority, 
Justice Powell held first that the students of the school district in question were not 

a suspect class under the Equal Protection Clause, and thus were not entitled to a 
strict judicial review of the Texas financing scheme, and second that the Con­
stitution provides no explicit right to education, nor can education be construed 
as an implicit, fundamental right under the Constitution, "essential to the effective 
exercise of First Amendment freedoms and to the intelligent utilization of the 
right to vote."60 Instead, the majority held that the importance of education for 
the effective exercise of rights is arguably less than the significance of adequate 
food, clothing, and housing, none of which are constitutionally protected rights.61 
Thus the Court declined to invalidate the Texas scheme, leaving the matter of 
educational finance to the discretion of the state:

The very complexity of the problems of financing and managing a statewide public school 

system suggest that ‘there will be more than one constitutionally permissible mediod of 

solving them,' and that, within the limits of rationality, 'the legislature's efforts to tackle 

the problems' should be entitled to respect.62 
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Justices White, Brennan, Marshall, and Douglas dissented, asserting that inval­

idation of the Texas scheme was compelled. They each gave somewhat different 
reasons for disagreeing with the majority opinion, but four reasons predominated. 
First, some took direct issue with the argument that education is not a fundamental, 
Constitutionally recognized interest, "inextricably linked to the right to participate 

in the electoral process and the rights of free speech and free association guaranteed 
by the First Amendment." Instead, it was argued that "any classification affecting 

education must be subjected to strict judicial scrutiny,”B3 i.e„ the state must prove 
that the financing system does not discriminate against poorer students and their 

parents. Second, the school children in poorer districts and their parents are indeed 
a suspect class under the Fourteenth Amendment because they are allocated school 
funds under the Texas law on the basis of wealth, and therefore the strict scrutiny 
standard applies.8-1 Third, regardless of whether a fundamental right to education 
exists, there are rights in education, once the state has undertaken to provide it, 
which, under Brown, "must be made available to all on equal terms.”*5 Finally, 

even if plaintiffs are not a suspect class, education not a fundamental right, and 
the Brown test not controlling on the issue of educational finance, the Texas law 
must meet the rationality test of the Fourteenth Amendment. While Texas's ob­

jective in preserving local control over the public schools is a constitutionally 
permissible one, the financing scheme is not rationally related to it because it ac­
cords “ ‘different treatment ... to persons placed by a statute into different classes 
on the basis of criteria wholly unrelated to the objective of that statute.’ ”**

In the Rodrtguez case, the Court was unwilling to restrict the scope of the state’s 
discretion by defining the educational needs and interests of children as rights. 
Even when the Court is prepared to limit state control, however, it often avoids 
formalizing the status of such needs and interesu. Decisions are inclined to follow 

the traditional formula of balancing the state’s interests with those of the parenu, 
simply assuming that these reflect what is best for the child. This method was em­

ployed by the Court in Wisconsin v. Yoder,1»7 even though in that case the children 
whose interests were at stake had the capacity to evaluate their interests for them­

selves. It was by no means evident that the interests of the children were identical

ijoi-i.
"Id., iji* (J. Brennan's dissent). 
"Id., 1356 (J. Marshall’s dissent). 
"Id., 1339 0. Marshall’s dissent). 
"Id., 1314 0. White's dissent). 
" Wisconsin v. Yoder, 406 US *05 (197s).
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to those of their parents. Wisconsin v. Yoder involved a challenge by several Old 
Order Amish parents to Wisconsin's statute which imposed an affirmative duty on 

parents to require their children to attend high school, and made violation of this 
duty a crime. Three parents. Mr. Yoder. Mr. Miller, and Mr. Yutzy, claimed that 
the compulsory school law violated their religious freedom and that of their chil­
dren. Only one of the children, however, actually testified in court that she shared 
her parents' religious views and did not wish to continue to attend school. The other 

two children did not testify.

Chief Justice burger, writing for the majority, upheld the right of the Amish 

parents to exemption from the statute. The opinion held that this exemption was 

necessary to promote free exercise of religion. The Chief Justice took pains to 
distinguish the genuine religious claims of the Amish from those of others who 

merely had unconventional life styles and might also be tempted to seek such a 
First Amendment exemption from compulsory schooling laws.88 Having made this 
distinction, the majority opinion then reaffirmed the Amish parents' rights to con­

trol the upbringing of their children—to the point of depriving them of an ad­

vanced, worldly education.

Justice Douglas took a different and ground-breaking view of the case. He 
joined the Court's opinion only regarding the schooling of the child who had pub- 
licly subscribed to her parents' religious objections.88 As to the children of the other 

two defendants, Justice Douglas dissented from the majority. He held that the 
majority opinion was inadequate because these defendants had raised their chil­
dren s religious beliefs in defense but had not brought their children to testify. 

Reviewing various cases holding that "children themselves have constitutionally 

protectible interests,"70 Douglas asserted first that the critical interests at stake were 
those of the children, not those of their parents, and second that the dispute could 
not be properly resolved until the children had represented their own interests in 

court.

I agree with the Court that the religious scruples of the Amish are opposed to the education 

of their children beyond the grade schools, yet I disagree with the Court’s conclusion that 

the matter is within the dispensation of parents alone. The Court assumes that the only 

interests at stake in the case are those of the Amish parents on the one hand, and those of 

the State on the other. The difficulty with this approach is that, despite the Court's claim, 

the parents are seeking to vindicate not only their own free exercise claims, but also those 

of their high-school-age children. . . .

•Id., *15-119.
•Id., mj.
"M,MS-
n Id., M> -4S. 44-46
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On this important and vital matter of education, I think the children should be en­

titled to be heard. While the parents, absent dissent, normally speak for the entire family, 

the education of the child is a matter on which the child will often have decided views. 

He may want to be a pianist or an astronaut or an oceanographer. To do so, he will have to 

break from the Amish tradition.
It is the future of the student, not the future of the parents, that is imperilled in today's 

decision. ... It is the student’s judgment, not his parent’s, that is essential if we are to give 

full meaning to what we have said about the Bill of Rights and of the right of students to 

be masters of their own destiny. If he is harnessed to the Amish way of life by those in 

authority over him and if his education is truncated, his entire life may be stunted and 

deformed. The child, therefore, should be given an opportunity to be heard before the 

State gives the exemption which we honor today.71

Douglas based his opinion not only on available legal precedents, but on psycho­
logical and sociological findings that children of the relevant ages possess the moral 

and intellectual judgment necessary for making responsible decisions on matters 
of religion and education. To rebut the presumption that children lack sufficient 

maturity to make such decisions, Douglas relied on the works of Piaget, Kohlberg, 
Kay, Gesell, and Ilg. He also argued that "the maturity of Amish youth, who identi­
fy with and assume adult roles from early childhood ... is certainly not less than 

that of children in the general population.”72
The majority opinion does not deal with the merits of Douglas' views; it only 

notes that the children are not parties to the litigation.73 Only two justices, Brennan 
and Stewart, acknowledged in their concurring opinions that the issues raised by 

Douglas "are interesting and important."74 They agreed with the majority, how­
ever, that these issues should not be before the Court because "there is no suggestion 
whatever in the record that the religious beliefs of the children here concerned 
differ in any way from those of their parents.”75 This statement reiterates the pre­
sumption of identity of interests between parent and child, and here the conse­
quences of acting in accord with the family's religion may be quite different for 

children than for their parents.

Establishing the Rights of Children

These opinions illustrate two persistent, general problems of legal theory which 

children’s rights advocates seek to overcome. First, legal policy is ambivalent about

nId., 145-146, footnote j.
n Id., 150-31.
’‘Zd., 137 (Justicei Brennan and Stewart concurring).
’•/d., 137.

I

I

I
I
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mine the consensus which perpetuates them. It will, however, force from the judi-
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the limitation of parental control and the assertion of state control over children. 
There is an absence of fair, workable, and realistic standards for limiting parental 
discretion and guiding state intervention. Second, the state generally fails to 

evaluate a child's independent interests, giving a competent child the chance to 
articulate his interests for himself.

Ascribing rights to children will not immediately solve these problems, or under- 

ciary and the legislature institutional support for the child's point of view. As was 

once said, in another context: "rights to have any meaning must adhere to partic­
ular institutions: the rights of Englishmen are indeed, necessarily more secure than 
the Rights of Man.' '78 Children s rights cannot be secured until some particular 
institution has recognized them and assumed responsibility for enforcing them. 
In the past, adult institutions have not performed this function, partly, as we have 
seen, because it was thought children had few rights to secure. Unfortunately, the 
institutions designed specifically for children also have failed to accomplish this 

aim, largely because they were established to safeguard interests, not to enforce 
rights, on the assumption that the former could be done without the latter.

Securing children s rights through the legislatures and the courts will include 

generating new lines of legal theory, grounded in past-precedent but building on it 

to more reasonable laws and legal interpretations for the future. Certain interesting 
legal theories have been introduced already, which are being utilized by children s 

rights advocates in pressing further claims, and which, if accepted, could 

resolve the theoretical problems outlined above. While the resolution of theoretical 
problems may not eliminate the main obstacles to the enforcement of children's 
legal rights or to the creation of services to meet their needs, it will at least strip 

away the legalistic camouflage surrounding the continuing problems of unchecked 
discretion, inadequate resources, and widespread public indifference.

As stated earlier, claims of rights for children fall into two broad categories: 
claims that the righu which adults enjoy be granted to children, and claims that the 

special needs and interests of children be recognized as rights. Legislation granting 
rights in either category probably is preferable to judicial opinions decreeing them, 
but both governmental branches should be pressed to reexamine and revise chil­

dren s status under the law. Legal positions will contribute to a new social attitude 

toward children's rights.
Turning to the first strategy for obtaining new rights, the following three posi- 

" Bernard Crick, In Defense of Politics (London: Penguin Books, 196s). p. 48.
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lions focus attention on the independent status of children: a) the legal status of 
infancy, or minority, should be abolished and the presumption of incompetency 

reversed; b) all procedural rights guaranteed to adults under the Constitution 
should be granted to children whenever the state or a third party moves against 

them, judicially or administratively; and c) the presumption of identity of interests 
between parents and their children should be rejected whenever the child has in­

terests demonstrably independent of those of his parents (as determined by the 
consequences to both of the action in question), and a competent child should be 
permitted to assert his or her own interests.

Devising acceptable arguments to support recognition of special rights based on 
physical and psychological needs is more difficult. Rather than specifying particular 
needs that the legal system could meet, the following suggestions concern a method­
ology for constitutionalizing such rights and a procedural device for overseeing the 
needs of children for whom the state assumes primary responsibility. The strictures 
of the new equal protection theory should apply to children, i. e., classifications of 

children qua children, or of certain classes of children, should be considered suspect, 

and needs which from a developmental standpoint are fundamental should be pro­
tected as fundamental interests under the Constitution. Also, in areas where de­
cision makers will necessarily continue to exercise discretion they should no longer 
just be guided by the best interests of the child standard, but should be subjected 

to a review process which focuses not only on the child but also on the state's respon­
sibility as a substitute parent.

These arguments will now be discussed more fully.

Abolition of minority status

Age may be a valid criterion for determining the distribution of legal benefits and 
burdens, but before it is used its application should be subjected to a test of ration­

ality. Assessing the rationality of age classifications could be expedited by legislative 
abolition of the general status of minority and adoption of an area-by-area approach 
(as has already been done to a degree, lor example, in the motor vehicle statutes). It 

could also be accomplished by judicial declaration that the present classification 
scheme is over-inclusive, after which the state would bear the burden of justifying 

its restrictions on infants. As Foster and Freed point out, .. the arguments for and 
against perpetuation of minority status have a familiar ring. In good measure they 
are the same arguments that were advanced over the issues of slavery and the 
emancipation of married women."” The abolition of slavery and the emancipation

" Foster and Freed, p. 343.
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of married women did nol auLOmalicallv invest previously "inferior" persons with 

full adult cilizcnship rights, but the state at least had to begin to rationalize its treat­

ment of those groups. The abolition of minority, more justifiably, need not mean 
that children become full-Hedged miniature adults before the law. Their sub­

stantive and procedural rights could still be limited or modified on the basis of 
supPortable findings about needs and capacities at various ages. 

If the law were to abolish the status of minority and to reverse its underlying pre­

sumption of children's incompetency, the result would be an implicit presumption 
that children. like other persons. arc capable of exercising rights and assuming re­

sponsibilities until it is proven otherwise. Empirical differences among children 

would then serve as the grounds for making exceptions to this presumption and 

for justifying rational state restrictions. For example, in his dissent in Wisconsin 

v. YodeT,18 Justice Douglas presumed thal the children involved in the case were
intellige,u and mature enough to express opinion when their interests were affected.

In essence, Douglas reve�d the presumption of incompetency. He then looked

for evidence to contradict the presumption of competency and when he found nonr-.

he argued that the children should be given full rights as parties to a lawsuit. If

the children involved had been younger, Douglas might have concluded that the
presumption of competency should have been suspended. However. young children

are known to possc5S strong opinions on some issues, and many such opinions may

have a rational basis. In custody suits. for example, many states now require that

the opinions of children over twelve be followed and that the opinions of younger
children be accepted as evidence in a case. Feelings of the young should at least

be recorded and weighed. This argument is reinforced by the fact that very young

children have at times been found competent to give evidence in trials where adult
interests are at stake.

The difference between a rebuttable presumption of incompetency and a pre­

sumption of competency is that the former places the burden of proof on children 

and their allies, while the latter shifts it to the opponents of changing children's 
statw. Many legislatures now regard the presumption of incompetency as rebutta· 

ble and arc legislatively removing some of children's legal disabilities. When C.on­

grcss and the states extended the right to vote to eighteen-year-olds through the 
Voting Rights Act of 1970 and the Twenty-Sixth Amendment to the Constitution, 

they went through the process of reversing the presumption of incompetency re­

garding en£ranchisemenL Through hearings and other fact finding procedures, a 

"'Stt pp. 504•505 in text; Wi,consin v. Yodn-, 4o6 US to5, 140-146. 
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majority of Congressmen an<l state legislators were persuaded by available evidence 

that the presumption should be rebutted. and voting rights granted in the same 
fonn enjoyed by adults. 

Grant mg all prouclural 1·ights 

The argument for this p0sition is simple. A child is now considered a person under 

the Constituuon. When the State moves against persons and threatens to take away 

their libenies or otherwi�e affect their interests adversely, they arc entidcd to the 

protective procedures of the Bill of Rights, as applied to the states through the 

Fourteenth Amendment. As the late Mr. _)uSLice Black said, concurring in In re 

Gault: 

When a penon. infant or aduh. can be seized by the State, charged, and convicted for vio­

lating .i s1a1e criminal law, and then ordered by the State to be confined for six yean, I 

think. the Cons1i1u1ion requires 1ha1 he be tried in accordance with the guarantees of all the 

provisions of the Bill of Rights made applicable 10 1he States by the Fourteenth Amend­

ment. ... Appellant� :ue entitled to these rights not because •fairness. impanialiry, and 

orderliness--in short. the essentials of due proccss·-require them :ind not because 1hey .ire 

'the procedural rules which have been fashioned from the generality of due proceu,' but 
because they arc specifically and uncquivocal>ly granted by provisions o[ the fi[t.h and Sixth 

Amendments which the Fourreenth Amendment make� applicable to the States. 
Undoubtedly this (entitlement 10 Comtiturional guarantees) would be true of an adult 

r.Jefendant. and it would be a plain denial of equal protection of the lawr.--an invidious 

discrimination-to hold that others subject 10 heavier punishments could. bteauu they are 

children, be denied these same cons1i1utional 5;afeguard1.ll 

The only effective means for securing the)c Bill of Rights guarantees in our cur­
rent legal system is by the provision of legal coumel. Although the introduction of 

the adversarial system into juvenile court proceedings is deplored by many, lawyen 
representing children should ensure three critical prerequisites for fairnel>S. First, 

they can aniculate and argue the child's position, even though filter.!d through 
their own adult anti professional perspectives. Second, they can require that the 

law be strictly followed. And third. they can m:ike new law in the area by appealin� 
cases and lobbying for statutory changes. Independent counsel for children )houlll 

not be restricted to children accused of delinquency. but should be re<Jnircd in any 

case where a child's interests are being adjudicated. The courts mus, h1.·rnm1· murr 

,. In re Gault, 587 US 1. 61 (1g67). Cf., abo. J. Douirl��·� •li�«·111 jui1u�I '" I. 111.u � Jlhl I- M�rshall 
in McKeiver v. Pimnsy/11011,a arguing the sa1111.· poin 1. 
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state bears the burden of justifying its classification

I
I
i 
1 
I

heard. Justice Douglas might have added that the majority presumed an identity 

clear whether the implied identity of interests operates as a legal presumption or 

only a permissible assumption in the absence of contrary evidence. Regardless, the 
values it represents should be treated only as an assumption, and in cases of poten­
tial conflict between parent and child the consequences to the child of parental 
action or inaction should be considered. Where the consequences appear irrevers­
ible, the assumption should be discarded in favor of an extrafamilial decision that

If the consequences seem

on grounds of a “compelling

group of persons in the class or whenever it seems to be in conflict with a funda-

See. pp. 504-505 in text,
Tu.uman and len Broek, The Equal Protection of the Laws. Selected Essays 19)8-63, 789 (1963).

sensitive to such cases, recognizing that children in neglect or custody proceedings 
may have interests independent of their parents or the state.

Substitution of an evaluation of consequences for the implied identity 

of interests between parents and children

This point was treated clearly and at length by Justice Douglas in his opinion in 
Wisconsin v. i oder.*111 Only one aspect of the arguments requires further stress. 

Justice Douglas chided the majority for subsuming the rights of school children 
under their parents rights, and for not giving the children the opportunity to be 
heard. Justice Douglas might have added that the majority presumed an identity 
of religious opinions was the same as an identity of interests. In general, it is not 

only a permissible assumption in the absence of contrary evidence. Regardless, the

takes into account the opinions of all interested parties. T ‘ 
reversible or insubstantial, the assumption that the parent knows best should 
probably continue to govern.

Application of the new equal protection theoiy

The Equal Protection Clause of the Fourteenth Amendment guarantees that all 

people similarly situated will be treated alike by the state. The Supreme Court and 
lowei federal courts use two standards of judicial review for assessing the constitu­
tionality of state action under this clause. Under traditional equal protection 

analysis, a state has broad discretion to classify persons, so long as the classification 
bears a reasonable relationship to a permissible state objective. The measure of 

reasonableness is the degree of its success in treating similarly those similarly 
situated."81 A classification, under this standard, is unreasonable if it is over- or 
under-inclusive or in some other way not rationally related to the achievement of 
a legitimate state objective. Under the so-called new equal protection analysis, the 

state bears the burden of justifying its classification on 1, - - - -

state interest whenever that classification is suspect because of its eflects on the
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mental personal interest. The Supreme Court has been restrained in its use of this 
strict form of judicial review.

The argument for defining various developmental needs of children as funda­
mental interests is well-stated, with respect to education and AFDC benefits, in the 
opinions of Justices Marshall and Brennan, quoted above.82 Under their test of 
fundamentality, a child’s need or interest only has to be shown to relate to "the 
effectuation of those rights which are in fact constitutionally guaranteed.’’83 Thus, 

". . . as the nexus between the specific constitutional guarantee and the non-con- 
stitutional interest draws closer, the non-constitutional interest becomes more 
fundamental and the degree of judicial scrutiny applied when the interest is in­
fringed on a discriminatory basis must be adjusted accordingly.”84 The argument 
that certain types of children form suspect classifications is also made in the dissent­
ing opinion of Justice Marshall in the Rodnguez case, with respect to poor children 
living in low tax base school districts.8’' The courts already recognize as suspect those 
classifications based on race,80 national origin,87 alienage,88 indigency,81* and illegit­
imacy.8'' Thus, application of the doctrine to poor school children is arguably with­

in its traditional scope. The Rodnguez majority disagreed with this application, 
however, apparently on the theory that economic deprivation is suspect only when 
actual or functional indigency obtains and not when there is "comparative poverty 

vis-a-vis comparative affluence."81 Some courts have found classes of retarded or 
handicapped children suspect, which supports strict judicial scrutiny of the state’s 

treatment of them.8-’
There is less support for the contention that children qua children should be 

treated as a suspect class, but an argument may be constructed using the original 

rationale for suspect classifications. The suspect character of classifications based 

on racial or ethnic characteristics or wealth differentiations originated in the recog-

I
I

t

I

i

i
!

■ See, pp. 5«»-5oS in lexI
" Rodnguez. 41 LW 4407, 4416.
-Id., 44»6.
"Id., 4441.
"See, e.g.. Brown v. Board of Education, 347 US 483 (1954): McLaughlin v. Florida, 379 US 184 

(»964)-
" See, e.g., Oyama v. California, 33s US 633 (1948).
“See, e.g., Graham v. Richardson, 403 US 365 (1971).
" See, e.g., Griffin v. Illinois, 351 US 12 (1956).
" Weber v. Aetna Casualty ir Surety Company, 406 US 164 (1972).
" Rodriguez, 93 S. Ct. 1278, footnote 6, 1311 (Stewart, J. concurring); see the majority opinion 

discussion. >290-94.
"See, e.g., Colorado Association for Retarded Children v. Colorado. C.A. No. C-4620 (N. Colo., 

filed Dec. 22. 1972).
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minorities

In his dissent to the Supreme Court

and insular minority if their access to the political system were limited solely be-

ity and state action affecting their interests should be required to demonstrate a

stan-

I
I

administrative findings. Under the new equal protection doctrine, it would addi­

tionally have to demonstrate a compelling state interest in its legislative objective.

eighteen-year-old vote in federal elections. Justice Stewart flatly asserts that: 'The 

establishment of an age qualification is not state action aimed at anv discrete and 
insular minority.But age categories should be open to scrutiny for some of the 

well established suspect classifications are. The assumption that age

cause t
but be forbidden to do so. If this

July 1973), PP- 17-J7-
•*Oregon v. Mitchell, 400 US ns (1970).
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qualifications are generally rational is not borne out by much of the evidence about 
the abilities ol children at various ages and developmental stages before twenty-one. 
Thus, a group discriminated against on the basis of age could constitute a discrete

McClung School Classification: Some Legal Approaches 10 Labels." Inequality in Education, l4

case upholding the constitutionality of the

nition that certain groups of persons comprise ‘discrete and insular"03 

who are relatively powerless to protect their interests in the political process. The 
use of age as a classifying characteristic has rarely been questioned.

Moving away from the "best interests" standard

The argument against the continued reliance on the “best interests" 
dard has particular reference to instances of state intervention when a child 

is neglected, dependent, "abused,” “in need of supervision," or “way­

ward.” The statutory descriptions fitting these labels are imprecise, often delib­

erately so, in order that concerned state agents will not be hampered in their efforts 
to free a child from an unhealthy or dangerous family environment. Some children, 
of course, do suffer incalculable harm while in the custody of their parents, and the 

community should protect these children from the harm which would result were

they were young. They might possess the requisite rationality to participate, 

----------------- -------- j were the case, then they would be a suspect minor-

___________ 1 
compelling governmental interest in maintaming legal disabilities. If, however, 

some or all of the members of the age-defined minority were not rational or mature 
enough to participate in the political process, then state action affecting them 
should also be subjected to strict judicial scrutiny, because of their powerlessness. 
On the basis of either set of conclusions about children's abilities, the state should 

no longer be allowed to assume the rationality of regulations based on age, and 
should at least be required to justify its action on the basis of modern legislative or
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vantage point consideration of the advantages and disadvantages of die actual real options

and agencies to re examine their tasks and thus possibly to force into view factors of

specify the standards which should govern such intervention. The principles which
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to be measured in terms of that which is least likely to preclude the chances of the diild 

becoming wanted.’ The proposed standard is less awesome, more realistic, and dius more

“Goldstein, "Finding the Least p. 633. 
“ Goldstein. "Finding the Least . . . p. 637.

‘the best interests of the diild.’®8

Goldstein's guideline may result in a new f

vention into a parent-child relationship, but it still falls short because it does

i

focus on the probable harm of state inter- 

--------------- —-j not

parental discretion left unchecked. But the unchecked discretion of the state has 
vices of its own. The best interests standard, initially followed in most state inter­

ventions and explicitly used as the standard for adjudicating children’s interests 

in proceedings evaluating parental care, is not properly a standard. Instead, it 
is a rationalization by decision-makers justifying their judgments about a child’s 
future, like an empty vessel into which adult perceptions and prejudices are poured. 

It does not offer guidelines for how adult powers should be exercised. Seductively, 
it implies that there is a best alternative for children deprived of their family. This 
implication prevenu both the decision-maker and those to whom he is accountable 
from carefully weighing the possible negative impact of any decision.

Recognizing the weaknesses of the best interests standard. Professor Joseph Gold­
stein has suggested another guideline for decision-makers in custody cases: "that 
which is least detrimental among available alternatives for the child.”®8 Although 
this guideline may appear only a semantic change, Goldstein argues that:

Introducing the idea of available alternatives’ should force into focus from the child’s

|

i
I

I

amenable to relevant data gathering than best interest.’ No magic is to be attributed to the 

new formulation, but there is in any new set of guiding words an opportunity at least for 

courts i ‘ . .

low visibility which seem frequently to have resulted in decisions actually in conflict with

intervention in cases of non-physical abuse is consistent with consensus romanticism 
about the family, accepting as inevitable that families can deny children rights. 

Even though state interference with family privacy should be minimized because 
of the state's unwillingness, or inability, to care for children as well as most families

compete whenever there are efforts to draft workable standards are not*amenable 

to any comfortable resolution.
Sentiment against state intervention stems from the state s poor record in caring 

for children removed from their families. Restricting state intervention to instances 
where there is evidence of physical abuse would eliminate from judicial jurisdic­
tion cases of emotional or psychological neglect. Ironically, reaction against state



do, the state, representing the community of adults, has the responsibility to inter-

the child after intervention. The absence of a commitment to post-intervention

lives, perhaps children as well. Decisions to intervene and to terminate parental

recycle past disappointments.
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care does not necessarily negate the reasons for the original intervention. Some 
children, even in these days of inadequate services, do benefit from a temporary or 

permanent removal from their families.
The principal challenge lies in determining which children could benefit from 

removal. Standards that limit the amount of discretion vested in decision-makers 
must be drafted. This will involve specifying acceptable reasons for intervention 
and providing workable review mechanisms for both the initial decision and the 

vene in cases of severe emotional deprivation or psychological damage if it is likely 
that a child's development will be substantially harmed by his continued presence 
in the family. The state not only has the responsibility to intervene, but to nurture 

child s placement, intervention should be allowed only after the state has attempted 

to provide services for the child and his parents aimed at ameliorating the condi­
tions of neglect. Only medically justifiable reasons for intervention should be ac­

ceptable. Such reasons should include inadequate psychological care, as in cases of 
children presenting symptoms of maternal tieprivation or severe emotional disturb­

ance. Parental behavior that does not result in medically diagnosable harm to a 
child should not be allowed to trigger intervention, however offensive that behav­
ior may be to the community.

A common complaint about the exercise of discretion in neglect cases is that alien 
values, usually middle-class, are used to judge a family’s child-rearing practices. 
One way to answer that complaint is to entrust the discretion necessary for evaluat­
ing a child's needs to persons representing the milieu in which a family lives. Boards 

composed of citizens representing identifiable constituencies—racial, religious, 
ethnic, geographical—could make the initial decision regarding intervention or 

review judicial decisions. Additionally, they should be responsible for periodically 
reviewing placements and making recommendations about terminating parental 
rights. The board membership should include parent and professional representa­

tives, perhaps children as well. Decisions to intervene and to terminate parental 
rights should require a three-fourths vote to overcome the presumption against 
intervention. Membership might be elected and should rotate often to avoid in­

I
i
i

to overcome the presumption against

stitutional calcification. Providing a check on judicial and bureaucratic discretion, 
this form of community involvement also might broaden the constituency of adults 
actively concerned about services for children. Without an increase in community 
involvement, the best drafted laws and most eloquent judicial opinions will merely
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2 Children's Rights: 

A Legal Perspective 

HILLARY RODHAM 

SEVERAL years ago I wrote an article in which I scaced that 
"The phrase 'children ·s righcs· is a slogan in search of a defini­
tion ... 1 Although chat search is still continuing, there has been
significant progress in our efforts co define and achieve chil­
dren's rights. I would like co discuss several aspects of that 
search and co raise questions abouc che future of the children's 
rights movemenc. 

It is imporcanc co clarify ac the outset che difference be­
rween a legal right and ocher claims of right because we still 
find persons discussing children's rights wichouc any clear 
notion of whether they are referring co a legal right, enforce-
�e under oi?r laws, or a descnpc10ri of needs and lnferescs. A. 
legal righc is an enforceable claim co the possession of prop-
erty or auchority. or co the enjoyment of privileges or im­
munities. In che field 'ldr n's ri hes, we are nor dealing __.1_ 
primarily with existin le al ri h but Wit c 1 ren s nee s � 

s co transform r ese mto en orce-
able�s. We are talking about everyt ing from compu -
sory school arcendance co driving privileges co nurturing 
reqwremencs. 
- Ch1ldre;·s rights refer co a series of relations. This is nor
unusual. for in the law we often discuss a person's legal posi­
tion vis-a-vis a certain sec of circumstances. One has certain
legal rights as a cicizen, as an employee. as an heir, as a
criminal defendant, and in ocher roles wichin society. Lee us
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think about children's rights in relation co che situation out of 
which chey come, or against which they muse be exercised. 
Children ·s relations fall wichin four broad categories of rela­
tions, which suggest certain rights: 

1. Children's rights in relation to the familt, 
2. The rights of children without families
3. Children's rights in juvenile-oriented institutions
4. Children's rights in society

We cannot possibly cover all of che ramifications for chil­
dren's rights or any particular individual child's rights in each 
of chese relations within che scope of chis chapter, but we can 
raise questions and look at the subissues char each relationship 
suggests. 

CHILDREN'S RIGHTS AND THE FAMILY 

Scare lnrervencion 

The first subissue concerns che sicuacions in which family 
breakdown necessitates srace intervention, eicherin response 
co voluntary requests for assistance by the family or decisions 
by government representatives co intervene between a family 
and a child. Through child abuse and neglect scacutes society 
has attempted co define the occasions wnen intervention in a 
family on behalf of a child is required. In addition to the 
situations governed by chose statutes, intervention may occur 
under the auchoricy given the state to respond to parental 
requests for intervention as when a parent cries co turn a child 
over co an institution or requests assistance in raising a child 
because of the child's alleged incorrigibility. The guiding prin­
ciple by which decisions in chis area are to be measured is the 
"best interescs of che child ... But there is extraordinary flexibil­
ity inherent in chis concept and che discretion afforded co any 
decision maker authorized co enforce it. Although the impre­
cision of our understanding of human behavior and of the 
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tools we possess for intervening in families in trouble requires 
considerable flexibility, the main complaints that have arisen 
against the state's exercise of its i
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___________  se of its intervening powers are that 
the authority has"been-abused. All too often intervention in 
those families that are most vulnerable to state control, such as 
the poor or unconventional or ethnic and racial minorities, 
occurs principally because of the family ’s powerlessness rather 
than because of their needs.

This and other indictments of intervention are all.too true. 
However, they must be balanced against the fact that too 
often, on occasions when intervention is necessary, it does not 
oTcur because of thedecision maker’s extreme rejuctance^o" 
itlterruntTamily life. What is needea is a theory that adequately 
explains the state s appropriate role in child rearing and pro­
vides sufficient checks on the exercise of discretion to ensure 
that authority is exercised only in warranted cases. The law, 
unfortunately, is not an exact science and regardless of how 
careful one tries to be mistakes will still be made. That is, I 
submit, a risk or cost we have to accept until we develop a 
family policy in this country that provides stigma-free assis­
tance to families in trouble before their problems reach the 
extreme point of requiring wholesale intervention.

Although it is not a good analogy, one might liken the state's 
intervention in conditions of extremity with the state's power 
to condemn, it took years to develop a public policy on private 
propeny that would permit limited state intervention in the 
use of that property. For example, zoning restrictions and 
scenic easements are relatively new features of property law. 
The development of such intermediary actions and remedies 
eliminated the necessity for the state to choose between the 
extreme measure of condemnation or no control measures at 
all.

Private property is probably second only in importance in 
most people's cultural framework to the family. It has taken us 
a considerably longer time to reach a stage where we recognize 
that each family at some time needs a certain amount of
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needs of its members. Many families arp ahip rn pay rh?i'r

children s rights? 1 believe that when we speak about the rights

discussed later, this inability has created some of our greatest
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► not at all. Unless we have a family policy in this country, then 
whatever we do on behalf of children in relation to their 
families will continue to be band-aid medicine, lacking clear
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assistance froni-the community or government to care for the 
needs of its members. Many families are ahip th p^y~inr rhpir 
needs whether they be medical care or special homemaking 
services, but all too many cannot. A poor family situation may 
be allowed to deteriorate because of the lack of available 
assistance; a disaster area is thus created ripe for "condemna­
tion" by state agencies that can act lawfully only after it is too 
late for intermediary assistance.

Now you might ask, What does all this have to do with 
children s rights? I believe that when we speak about the rights 
of children in relation to their families under conditions of 

^family failures, we are really talking about the needs of chil- 
I dren to be_cared for in order for their own families to function 
^successfully. If those needs are not met, many of the righrs 
[Vater avaflaSle to the children will be exercised ineffectively or

■ ■

objectives and subject to great abuse. And, if we do not know 
what we expect from our families, then we are unlikely to be 
able to provide to children without families the kind of care 
under state parenting they would receive in a good family. As 
discussed later, this inability has created some of our greatest 
abuses and has called for the creation of specific rights for 
children without families.

Independent Decisions by Children

The second subissue is whether and to what extent children 
have a right to make decisions that conflict with the decisinnc 
that their parents or other guardians wish made. Disagree­
ments between children and their parents'-are a common 
occurrence and usually do not rise to the level of a legal 
question. However, several such disagreements have reached 
the couns, and a body of case law has developed around then!.

^any'of the modern conflicts between parents and children 
arise because of the "invention" of adolescence. Children in
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the Middle Ages became adults at the age of seven, at which 
time a boy was apprenticed to a tradesman, or otherwise sent 
out to find his fortune, and a girl was trained for future 
domestic responsibilities. The concept of childhood gradually 
was expanded until children became more and more depen­
dent on their parents and parents became less and less depen­
dent on their children for economic support and sustenance. 
During the nineteenth century in this country, the idea of 
compulsory education provided an opportunity for children to 
be trained, and took them out of an increasingly smaller work 
force, so that they would not compete with adults. Child abor 
laws continued this trend and so did the imposition of age 
requirements for school attendance. All of these develop­
ments ran parallel with the accelerated industrialization and 
shrinking frontiers of the twentieth century. A boy or girl of 
fifteen who wished to seek his or her fonune in the nineteenth 
century or even more recently might have run off to sea or 
otherwise absented himself or herself from home without 
becoming a status offender or causing family disagreements 
that could become legal problems.

Because children now remain in the family for longer 
periods, during which they are still dependent but becoming 
more and more adult, the opportunities for intrafamily dis­
putes have increased dramatically. The fears that many people 
have about the formulation of a family policy or a law of 
children's rights .arise from their concern about increasing 
government control over such intrafamilv riicniirpc A Iprtpr 
sent out several years ago about the Child and Family De­
velopment Act urged persons to oppose the proposed bill 
because it would, according to the writers, allow childrenTo 
take parents to court if they were ordered to takeout thV 
garbage. Family disagreements thaTresuIf nTJegal battles are? 
of course, of a more serious nature. There are, for instance, a
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line of cases in which a child either, wished or required a certain /
medical procedure that his or her parents refused to piLf>Vlfl£'T7
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ongoing family be limitedTo decisions that could haveTpng- 
terrH and possiETy irreparable effects if they wereTiot resolved. 
Decisions about motherhood and abortion, schooling, cosme^ 
tic surgery, treatment of venereal disease, or employment, and 
others where the decision or lack of one will significantly 
affect the child s future should not be made unilaterally by 
parents. Children should have a right to be permitted to decide 
their own future if they are competent.

RIGHTS OF CHILDREN WITHOUT FAMILIES

Hundreds of thousands of children live in foster homes, 
training schools, orphanages, and other substitute family envi- 

z ronments. When a state intervenes in a family and removes a 
3 child from its parents’ care or otherwise takes control over a 

child s life, it does so under the theory of parens patriae and 
under the promise that it will act tn loco parentis. When it fails to 
fulfill these promises, the child is generally left without re-

26 Children's Rights: Contemporary Perspectives

or her parents and in others between the parents and medical 
experts? In both types of cases, the state often enforced a 

px'child’s right to receive necessary care. The most recent exam- 
ple of disagreement between_parent and child is found in the 
abortion cases recently decided by the United States Supreme 
Court? The Court held that a minor child might seek an 
abortion without her parents' consent and over her parents' 
objections if a court believed it to be in the child’s best 
interests. In the second line of cases, the issue most frequently 
arose in the context of religious objections to medical surgery, 
as in the cases of Jehovah's Witnesses refusing to allow blood 
transfusions to their children. The courts almost unanimously"" 
have ordered that, despite parents' strong religious feelings, 
medical necessity required that the child be treated. 

Even among persons in the children’s rights movement, 
there is a concern that extending rights to children against 
their parents is too difficult to control, and in all but the most 
extreme cases such questions shpu 1 d be resolvedIIby the
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the expen testified, the representatives of the State Social 
Services told him they found his testimony very interesting 
and sure wished someone had told them all that before they 
had decided to remove a child from the only home it had 
known since the age of six months. If the adults charged with 
the responsibility of acting as and supervising the state's sub­
stitute parents do not know even the basic facts of child 
development, how can we expect judges and legislators to 
make informed decisions? The educational job facing us is 
enormous.
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CHILDREN'S RIGHTS IN INSTITUTIONS

Children s rights in schools and courts involve both pre 
cedural and substantive issues. Much of our interest in chil­
dren's rights is traceable to a 1967 United States Supreme 
Court case, In Re Gault.6 in which the Court extended to 
juveniles certain of the rights adults charged with crimes pos­
sessed under the Constitution. Until that case, it was not evelT 
cRar that children were persons under the Constitution. Since 
then, many children s rights advocates have focused on a 
child s rights within the institutions that principally affect 
them: juvenile courts and schools.

Although the extension of rights to children in juvenile 
court may have generated more controversy than any other 
recent extension of rights, in many ways the juvenile court was 
the easiest target available. It became painfully obvious that 
the dream behind the original juvenile court in Cook County, 
Illinois to treat each child individually and to provide special 
attention to his or her needs so as to rehabilitate or socialize 
him or her was falling short of realization because of in­
adequate resources, imprecise legal standards, poorly trained 
personnel, and unchecked discretion. The next step had to be 
either the abolition of the court itself and the return to a single 
system of criminal justice or the extension to children of those 
rights that safeguarded an individual’s position in an adult 
court. The Gault case ordered that juveniles threatened with

V
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CHILDREN S RIGHTS IN SOCIETY

The issues involved with children's rights within society are 
complex and hard to define. In this category fall all the various 
declarations of rights such as the United Nations Declaration
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incarceration were entitled under the due process clause 
to notice, the right to counsel, the privilege against self­
incrimination, and the right to confront one s accusers and to 
cross-examine witnesses. Since then, the Court has also re­
quired that juveniles have to be proven delinquent by the 
same standard—beyond a reasonable doubt—as adults. How­
ever, the Court has stopped short at extending all adult pro­
cedural rights to children. For example, the Court has not 
extended the right to a jury trial to juveniles.7In this decision, 
the Court reviewed the development of the juvenile court and 
refused to alter it by requiring jury trials until the court had 
had an opportunity to live up to constitutional obligations. 
Children have also been extended constitutional rights within 
schools so that they can express their own individuality, 
such as the length of their hair, exercise their First Amend­
ment rights, and be freed from arbitrary and unreasonable 
punishment.

However, within a space of three years, the United States 
Supreme Court decided two apparently conflicting cases as to 
a child's rights within schools. On the one hand, the Court 
ordered that a child could nnr be expelled or suspended with­
out being given an adequate chance to respond to the charges 
against him.8 On the other hand, the Court reviewed a case in 
which a student challenged the severe corporal punishment 
that had been inflicted on him and decided that, absent exces­
sive physical harm, corporal punishment was permissible 
under the Eighth Amendment of the Constitution.9 These 
decisions represent the confusion and conflicting goals beset­
ting the Court as it tries to strike a balance between a child’s 
alleged rights and the administrative needs of the institutions 
against whom those rights would be exercised.
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l 1 ------------inuisiate intolegal rights the environmental rights we believe children must 
have in order to develop successfully. The United Nations 
Declaration, for example, says that each child has a right to 
grow up m a world at peace. All of us would hope to have that

b.U'"°"e 0 US' “ “ 1 out a way to

----- ... Courts and legislatures have already recognized

:-<,3

categories of children's
I want to treat briefly. 

„ > that exist and
ITaii extremely difficult ond. £7gn

judges to ensure the presen^u^^ 

ceranon as a possible punishment, many judges resisted the 
jejnVe’ connnued homing court without lawyers and de­

cided on their own what should be done with a juvenile 
appearing before them. Lawsuits were sometimes brought to 

|rCC 11 Supreme Courts mandate. Where there was an 
dult willing to assume enforcement powers, children were 

accorded their constitutional rights; where there was not, they 
were not. The principal difficulty in enforcing children's rights

cided on their <
appearing before them. Lawsuits were sometimes brought to

rights include a child heir's claim 1  
right to sue for damages resulting from
sion, or even an infants action for damages because o7 in juries 
suffered in his or her mother's womb. In addition to such 

many of which have long been recognized by the law 
there are also recommendations that a child be given certain 
rights as against future technological changes that might dam­
age him or her. Even though the development of such a legal 
cause of action seems unlikely, children and adults might have 
special standing to question the proliferation of nuclear power 
nnn,U"L because the potential impact or at least

d«e7opme„I%'mP“' O" 'h£ir and ChiUr'nS f“‘ure
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of Rights. That and similar efforts are

have in order to

This general discussion of four c_. 
rights raises additional considerations I

those that may be created

States Supreme Court ordered juveni 1 e

enforce it. <
certain claims of rights on'behalf of'a"child as a citizen. Such

----------- 1 to an inheritance, a minor s 
. ------------------ - 1 an automobile colli-

m his or her mother's womb. In addition
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is that, except for a very few, they are enforceable only 
vicariously. Children are dependent on adults to represent 
them in claims to achieve their rights. Most states do not even 
permit a child to appear in his or her own name in court but 
only through a guardian ad litem or other custodian. A right 
without enforcement is little better than no right at all, and, 
until we are able to enforce even the simplest of rights, such as 
the presence of counsel, we are unlikely to be successful in 
enforcing the more-difficult-to-define rights such as the right 
to adequate care from substitute parents.

FASHIONING RIGHTS FOR CHILDREN

There are three basic approaches to the fashioning of rights 
for children. First, adult rights can be extended wholecloth to 

children,so that a right to counsel for a child means the same 
thing as it does for an adult. This approach prevails in delin­
quency law. Second, adult rights can be tailored to fit a child’s 
special needs. The United States Supreme Court tailored First 
Arfiendmient rights when it decided children possessed such 
rights but not to the extent that adults did. They were not, for 
example, able to have access to as wide a range of materials 
alleged to be obscene as adults were. Every state has tailored 
employment laws by setting ages at whicK children may legally 
work and placing conditions on their employment. Third, 
speaal nghfs'fofc’hlldren'can b~er create d7Tven~ifa child were 
given every right now possessed by an adult, there are few of 
us who would agree mere legal rights alone met a child's needs 
and interests. A child has special needs and the legal question 
they present is whether these needs are translatable into en­
forceable rights. It is in this area of special rights that most of 
us feel the greatest challenge lies and where, thus far, we have 
encountered the greatest disappointment. The disappoint­
ment arises not just from an inability to articulate standards 
but also from the resistance within the professions to 
rationalize their practices. (Within the special rights approach 
is a subcategory' that covers special children—handicapped

32^
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Children s Rights and Responsibilities

Rights carry with them responsibilities, even when—or 
especially when—we are discussing their applicability to chil­
dren. A curious thing occurs whena society demes legal rights 
cocertmn ciuzens because they aTTd^Ught mcapahlenr nnd;.

21 qtfigbr to take cai:7^h'ems~es'5F7^Er?^r 
uently neTTsocial institu-

1 •?

II 1 —Huuuiuinng juvenile justiT^ystem
appear all over the country. An article involving New York 
was focused on a young man with a history of violence who had
hT?"; held re5pO"s,ble "" Placed into a posit.on where 
he had to be responsible." Desp.te hav.ng been caught 
the juvenile justice system for most of his life, l.t ‘
iZ Wi'fthe aPP’re"' belief he would t.ul be ne.u
accountable for his actions. Even when he eventually killed 
pother Person, he was never adequately punished nor re­
habilitated. The impression was that the entire system w.shed

tions specifically dedghedw^feguard tTeir-p^sTtioErris 
p esumed that under the cirfcun^tances society is doing the
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to avoid responsibility: responsibility for the problems of 
juvenile crime, responsibility for running its own institutions, 
responsibility for dealing with the needs of the juveniles com­
ing into it, and in general responsibility for any aspect of the 
social system it was established to handle. I do not doubt that 
the system of juvenile justice in New York is beset by ex­
traordinarily difficult problems, but a system that refuses to 
accept responsibility cannot hope to instill responsibility. And 
without responsibility, the extension of rights to children in 
their various relations is a meaningless exercise because rights 
are extended on a premise of individual responsibility. 
Philosophers debate whether under any circumstances chil­
dren are able to exercise responsibilities sufficient for them to 
assume rights. The debate usually is unsatisfactory since chil­
dren will and have to exercise certain responsibilities; it should 
be phrased not in absolute terms but in more conditional ones. < 
There are certain children at cenain ages in certain circum- 
~stances who can and should exercise responsibilities. The task 
is to determine what those conditions are.

The first thing to be done is to reverse the presumption of 
incompetency and instead assume all individuals are compe­
tent until proven otherwise. It is not difficult to presume.a 
newborn child is incompetent, in the sense of exercising re­
sponsibilities and caring for himself or herself. It is more 
difficult, however, to prove a twelve-vear-old child totally 
inconipetent and I think impossible to presume the typical 
sixteen-year-old incompetent. Yet the law basically treats all 
these children, at their dissimilar stages oflife, as incompetent, 
a“rtd IgnfffeTprsychological and social realines. If we were able 
to“Tashio‘n laws thaf decided on the.basis of 'ivailable knowl­
edge which children were competent and which were not, we 
^could begin assigning responsibilities as well as rights and 
expect both to be fulfilled and enforced.
-Airhough there are difficulties attached to making the law 

more discriminating, they do not seem to be any greater than 
the problems lawmakers confront in many other areas. Decid-
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All too often, proponents of children's programs substitute 
emotionalism for rationality and believe altruism is an alterna-
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will be created,’
advice on strategy’ may not at first impression appear to fit 
w<thm a discussion of children 's legal status, it seems to me to 
be the critical issue underlying every aspect of child advocacy.

/A,/'-*—

c is especially pertinent to a lawyer's role. The lawyer who best 
serves the client is the one who understands the legal and 
political realities surrounding a problem and who perceives 
the various routes open to solving it. Lawsuits are only one 
approach to problem solving in the law; a lawyer might instead 
decide to pursue administrative, legislative, or political action 
to achieve the objective. The children s rights movement must
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mg what kinds of crop aid should be given for a particular year 
to various regIOns affected by different weather, pests, and 
prices is not easy either, but it gets done. Mistakes are made 
but they are inevitable in any complex decision carried out 
over time under unpredictable circumstances, and which af- 
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tive to effectiveness. A recent book,77>e Children’s Cause, by 
Gilbert Steiner and Pauline H. Milius, subjects federal chil­
dren's programs, their supporters and administrators, to 
rigorous scrutiny and concludes that the only programs that 
have been justified and administered adequately are certain 
categorical grants to children with obvious physical and mental 
needs.12 The authors claim that a comprehensive approach to 
children and family policy has not been made and that the 
proponents of one are either too busy fighting among them­
selves or too fuzzy-headed or too politically naive to carry the 
burden of proof. That is, of course, a generalization that leaves 
out some of the leading spokespersons for children’s rights, 
but my experience suppons the book’s conclusions.1’

The only federal program that adopted a comprehensive 
approach that the authors believe succeeded is the national 
school lunch program. The authors argue it became politically 
acceptable not because of arguments about hungry children, 
but because of an alliance between children s advocates and 
the association of school cafeteria workers who seized the 
opportunity to increase its membership.

Since children, with or without rights, will remain depen­
dent on adults to secure the assistance they require, they 
deserve competent and effective advocates. Interested adults 
should be alerted to the work that must be done to inform the 
public and decision makers about children’s needs, interests, 
rights, and responsibilities and to secure positive action.
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For additional copies or 
further information contact:

In January 1972, the legal task 
force of the Governor's Commission 
on the Status of Women issued a 
pamphlet entitled The Legal Status 
of Women in Arkansas.

First Edition, January 1972
Titled "Legal Status of Women 
in Arkansas"

The Handbook on Legal Rights for 
Arkansas Women was revised and 
reprinted in June 1980 by the 
Arkansas Department of Labor, 
Office on Women and Work.

In April 1987, the Handbook on 
Legal Rights for Arkansas Women 
was updated and revised as a 
project of Arkansas Women's Rights, 
Inc., and printed by the State of 
Arkansas, Arkansas Department of 
Labor.

«

If-i

Fourth Edition, April 1987
Also includes update on booklet, 
"The Pregnancy Discrimination 
Act" printed April 1981. 
This Fourth Edition reflects 
changes in the law through the 
legislative session of January

Second Edition, September 1977
Titled "Handbook on Legal Rights 
for Arkansas Women"

In September 1977, the Handbook on 
Legal Rights for Arkansas Women 
was issued as a project of the 
Governor's Commission on the Status 
of Women, Harryette Dorchester, 
Chair. Union National Bank, Little 
Rock, printed the handbook with 
special assistance of Elizabeth 
Brooks. Copy preparation was by 
Arkansas Press Women with special 
assistance of Deborah Mathis, and 
cover design by Karen Miller. 
Drawing on the cover was by George 
Fisher.
Authors of the handbook included: 
Carolyn Armbrust Witherspoon
Ellen Brantley
Terry Kirkpatrick
Hillary Rodham Clinton
Pam Walker

The Arkansas Department of Labor
1022 High Street
Little Rock, AR 72202
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Let me say at the outset that one of the biggest challenges we face is the inherent contradiction that is 

presented by the education system to itself. By that I mean that the education system has been designed 

to perpetuate and pass on the learning, the wisdom, the values of the past That is what it is designed to 

do. It is based on a model that arose from an industrializing America. You can see that from the way th< 

school year is broken up, with three months off each year because that is when children had to be out 

working in the fields. You can see it in the hours that are spent You can see it in the way most schools

I am very pleased to be here and be part of this collaboration between Memphis State University and 

Goals for Memphis and the larger education and business community, as well as the parents and student 

who are hopeful for the results of such a symposium. I appreciate that much too kind introduction and I 

hasten to add that I was not the only Arkansas lawyer on the list. There weren't very many Tennessee 

lawyers on the list, but there were lots of Arkansas lawyers. I couldn't resist. I'm sorry.

This is a real opportunity for me and what I would like to do this evening is cover quite a bit of groun 

in as pointed and focused way as I can, and then to have an opportunity for some conversation with son 

of you that have thoughts on your mind;
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A
The issue of urban education and the challenges it poses for all our communities, is one that has to be 

approached with a continuing sense of the challenge it presents. I don't think there is any one answer, 

don't think there is any answer that will remain an answer for an indefinite period of time. We are living 

in a changing environment and the challenge to us is to learn what we can from our past, and our values 

but apply it in the dynamic, changing environment we find today. So what we need to be doing is askin 

ourselves all the time, every single day, "What can we do better to educate our children? And what 

particularly can we do better to help those families who are unable themselves to be adynrayes for their 

own children s education, health and well being?" And because that question has to be asked every day 

I stan with a position that asks all of us to challenge the established order wherever we find it We have 

to be willing to ask ourselves, whether we are the dean of a college of education, or the chair of the boar 

of a large corporation, or the principal of a school, or a citizen concerned about the future of Memphis, 

What can we do better?" And we have to be willing to take a hard look at ourselves as well as others to 

come up with some answers. And then we have to continue to evaluate what we are doing.
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Very briefly, what kind of prenatal care does the pregnant mother receive? What kind of support is sh 

given for the medical and other needs that she has, particularly if she is a teenager, if she never graduatec 

from high school, if she is on a job that provides no health insurance, if she has no husband to assist her 

in this process. What kind of help do we give her? Some people might say, "What does that have to do 

with education?" We begin the process of educating young children in our country at approximately their

are still organized on a factory model, with a principal and a hierarchical line of authority coming down. 

The education system was established to provide this kind of model and transmit those values. And yet 

what we are saying now is that we have to rethink how we deliver education, not just to the poor children 

among us but to all of our children.

It helps me when I think about the challenges to urban education to think about a child. And let’s for 

few minutes think about that child and particularly let's think about the many thousands and thousands o: 

poor children in your state and mine today. Because we have to recognize that we cannot improve the 

education system without taking a look at the entire environment of the children who are the subjects of i 

So let’s think about a child from before birth through school. And there are some very specific issues 

that have to be addressed that directly relate to what kind of education system we are going to have.

Imagine if you will what it is like to be an educator today, especially a veteran educator who has seen 

fads come and go, has seen conventional wisdom change as some researcher has come up with yet 

another new idea, and has survived largely by just staying the course that had been taught by the college 

of education, based on the experience of the past And then to know that there are all kinds of symposia 

like this going on all over the U.S. saying, "You have to do things differently. What we are doing is not 

working." So there is an inherent tension in what we are about today, and that tension is good and it’s 

healthy, as long as we use it to create positive energy. So at the outset let me just acknowledge that - that 

we need to talk about what needs to be done with education. And it’s not just education that needs to 

change ±e way it does its business. All sectors of our society are in the midst of great change and 

challenge, and it is a mistake to single out education and make it separate from what is going on in ±e 

family, the workplace and ±e political system. All of that is part of a whole, and has to be seen as 

interconnected. But we are focusing a lot of our attention on education because we believe that it is 

through education that we will be able to ameliorate the effects of a lot of what is going on in the family 

and in the larger society, and that if we get a better result from our education system many of our other 

problems will take care of themselves. So although we want to focus on education tonight, we need to 

. see it as pan of a whole. We need to recognize that we have asked it to do one thing traditionally, and 

that we are now asking it to free itself in many ways from its tradipons, and go about the business of 

teaching young people in a time of rapid change, using new idea^new approaches, or applying and 

having the freedom to apply old ones. And that ±ere is that contradiction.
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Ln addition to that is what happens in the home to help prepare and stimulate the young child to be 

ready for school. Our country and South Africa are the only industrialized nanons in the world without 

any kind of comprehensive system of childcare. We are still debating whether its proper when we have 

52 .c of the mothers of children under the age of one in the workforce. And we have a patchwork of 

childcare that not only interferes with those mothers’ productivity, but I believe interferes in many 

instances, because of the lack of quality care, with the development of the children. We have no system 

of parental or maternity leave that gives working mothers the suppon they need to feel comfortable about 

making a commitment to their young children. If we compare our parenting policies in the workplace 

with those available in our industrialized competitors around the globe, we seem to put less actual value 

on the act of parenting than any other - despite our rhetoric, despite the political talk about who can be 

more pro-family than the next politician. When it comes to ei±er government or corporate policies, we 

don't put our money, or our time or our commitment where our mouths are.

we are 
five. The acquisition of language, the ability to begin to think critically, learning motor drilk (which we 

may not remember how difficult that was unless we again see a year-old child trying to master that)Jhe 

amount of learning that takes place in those first five years wiU determine to a large extent what kind of 

capacity and opportunities that young child will be able to take advantage of. And yes, we may be able t 

do remediation, and we may be able to do intensive work, but the health and well being of that child upc 

the first day of entry into school will be a critical factor in how successful our education system is.

i_hild s life, and we need to do better than we do in our country, in Memphis, in Arkansas, in ensuring 

that as many children as we are able to reach are bom as healthy as they can be. And we don’t do that 

right now. Neither your state nor mine, provides enough of a safety net for poor mothers. In this 

country as a whole we rank 19th in infant mortality, and for black children it’s an even higher number, 

and so we lose a lot of babies. And then those we don't lose who are bom premature, bom with other 

kinds of preventable problems, often again to the teenage mother, cost us not only a lot of money, but 

also are themselves burdened with problems from the beginning of their life. During the first year of lif 

we don't have in our country a comprehensive public health system that ensures that the kind of 

well-baby care that every child needs is provided or required. We have begun to decrease in the 

percentage of our immunizations for young children. We are beginning to fail behind much less 

developed counmes. We are not producing the serums for the immunizations. We are not staffing 

public health facilities. We are not doing the outreach. We are beginning to see the results of 

mini-epidemics in the inner cities of things like measles, which can carry a great cost for young children 

So the whole health care system provides us, if you want to be crass about it, with the raw material that 

walks into the doors of our schools.
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So what we are left with, from the beginning of a child's experience, is this ambivalence that we have 

created in this society about the importance of parenting. And we can hold a million conferences about 

how important it is to be a parent but the message that comes through loud and clear day in and day out is 

that you can't afford to do it economically, you don't get validated for it emotionally or psychologically, 

and if you are lucky enough to be able to afford to stay at home, you just better hope you don't get 

divorced. That's what we are dealing with.

One other issue I think we need to address is economics. If you look at what has happened in the last 

ten years in our country, in the midst of one of the most phenomenal periods of employment and job 

growth, you can see a very clear income differentiation occurring in our country. The people who are 

well educated, those of us in this room, those of us with at least some years of college, or maybe a 

college degree and beyond, have done quite well, thank you, in the last decade. We are among the forty 

percent or so of Americans whose incomes have risen and who have not been hurt by changes in the tax 

laws. Forty percent of other Americans, however, primarily those with a high school degree or less.

So we put our fanailies, particularly single parents, in an impossible bind from the moment they have 

what should be a joyous event in their lives. They begin to worry about how will they care for this child, 

especially if they have to get back to work in two weeks, or four weeks, or six weeks. Most infant care 

is hard to find and most which is available does not really want to take children under six months. So 

we, from the very beginning create this tension in our homes. Now, many people say we could solve 

that real easily, if mothers would just go back to being full time mothers. And I think that more women 

would at least take more erne to be full time mothers if: 1) they were not the sole suppon of their children 

and themselves at a certain point in ±eir lives; 2) ±ey believed that their commitment to mothering would 

be valued and validated by the larger society; and 3) they believed they would not be penalized 

economically if they stepped off the wage earning or career track long enough to commit themselves to 

their children. But the message from this society, day in and day out as evidenced by workplace policies 

and government policies, is that yes. we think it's important to parent, but do it on your own time.

So when we talk about what we need to do about education, we have to think about health and we 

have to think about what is really going on in the homes and families of this country right now. And 

what is going on is a tremendous amount of stress over ±e responsibilities of parenting. And that stress 

is clearly documented when one looks at the kind of outcomes that we see in very young children, in the 

research that we are now collecting about what is happening to them in their lives. And the stress is 
9

elevated the poorer the family is, because the poorer the family is,the least likely they are able to be able tc 

afford financially or summon up psychologically the resources to deal with the stresses they are under in 

today's world.
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I want to talk briefly about a program that will be discussed in more depth tomorrow because it 

symbolizes this approach that I think we have to adopt strategically. And that is the HIPPY program, 

which stands for Home Instruction Program for Preschool Youngsters. It's a program that I first leamei 

about in 1985, from reading about it in the newspaper. What intrigued me about it is that it was a 

program created in Israel, in response to a very real need. Israel in the late ’60's began to have an influx 

have had a cut that amounts to about, depending on their level of education, ten to forty percent of their 

real income. So that 40% of Americans in the last ten years have had a decline in their income, and 20% 

have son of held on. So you've got 60% who have not done better economically. That's even with their 

pursuing strategies such as postponing childrearing, having smaller families, and having both the 

husband and wife go to work - because it takes two service sector jobs to make up for one lost 

manufacturing job.

Inflation hasn't stood still. It's been creeping slowly, luckily not the way it was in the late 70’s but it 

still is taking a bite. Certain costs such as medical care have skyrocketed. The bottom line for many 

families is that economically they are just barely hanging on. And the people that impacts on the most art 

young families with minimal education (high school) and poor families, primarily female head-of- 

household families, so that economically, at the time when ail of this stress is occurring, when services 

are not reaching out and able to take care of a lot of their needs, whether it's child care or health care, 

economically a lot of these families find themselves less financially able to go out and buy what they 

might need in the marketplace. So there is a tremendous amount of economic pressure on lower middle 

class and below working families, and the poor of course, as always, feel the brunt of it

So if you look at a broad set of issues such as these, you then can begin to say to yourself, "What car 

we do to try to ameliorate the effects of those trends and circumstances, so that the children whom we 

have in the schools are better prepared to take advantage of what goes on inside the schools?" That is or 

big set of issues. The second big set is: what does ±e school need icukrfo do a better job with whateve 

child they get? But let's just finish on this first set for a minute. Improved access to health care and 

better outreach, better enforcement of child support, better corporate policies in the workplace that 

encourage parenting whether it's something as simple as giving time off to go to student teacher 

conferences, providing medical benefits for all workers, providing parental leave, whatever it might be - 

actually supporting the responsibility of parenting. Better access to quality child care and specific 

programs that try to help overcome whatever disadvantages children in poor, fairly uneducated families 

might have. And with these programs it is important to recognize that we have two targets. One target is 

the child. What can we do for this child? The second target is the family. What does it need? What can 

we do to help change the attitude towards education? What can we do to motivate the family to help the 

child?
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Now, what is it they teach in these little lessons? They teach things that you and I, coming from the 

families we came from, were taught without anybody knowing they were teaching it The lessons are 

What the Israelis found is that as the mother’s self esteem and interest in education rose, so did the 

child's. Why should that be such a surprise? Yet we have to keep learning that over and over again. 

And in this country we have to leam it over and over again. So when I decided that I wanted to do that ir 

Arkansas, because I viewed what was happening with the mother as key to the sustaining of interest in 

education among the children, we began to implement the program in Arkansas. It is now operating in 2( 

counties, in many different forms, some sponsored by schools, some by Head Stan programs, some by 

community action groups. But the message is all the same, and that is the educators reach out to the 

parent and say, "We believe you are an important pan of your child's education." And the result for us, 

as in Israel, has been that mothers have gone back to school, they've gotten jobs, they've gotten off of 

Welfare. They have gotten their GED’s. Some have even started to go to college, Vo-Tech schools, or 

community colleges. And what they report to us is that they never knew they had anything to teach their 

children before.

So some researchers at Hebrew University devised a program aimed at changing the dynamic within 

the family by working with the mother, and enabling that mother to work with her own child. It's a 

highly structured program. Paraprofessionals from the community are hired and trained. They then take 

very structured lesson plans out to work with ±e mother in a role-playing way, so that the mother is 

asked to act like the child and the paraprofessional acts like the mother and they go through the class for 

the day -five to ten classes for one or two weeks. The mother is asked to commit fifteen minutes each 

day to her child. That may not sound like a lot to you, but the average American mother spends about 

eleven minutes a day talking to her child. The average American father, if he is available, spends maybe 

five, and the average child watches six and one-half to seven hours of TV per day. So fifteen minutes 

may not sound like a lot but, in terms of actually interacting between mother and child, it is above the 

current norm in our society.

of Jewish immigrants from North African countries, many of whom came from very depressed 

circumstances, were uneducated, had lived a very traditional, almost biblical, life and were seeking their 

religious homeland. The children of these immigrants were placed into the program* that Israel had, 

because they provide nearly universal childcare, available to most preschool children. And they were 

given health care and a lot of those things that I advocate that we need to give to our children. But they 

were still not performing well academically, so that when they moved into the early grades in the Israeli 

schools, they just weren't doing well. They came from families that might not have spoken Hebrew or 

any English. They came from families where the parents were uneducated, and somehow the work just 

on the child wasn't doing what the Israeli educators thought needed to be done.
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The great irony of living in a culture like ours which is saturated by ±e television and the mass media 

is that it has in my view, and I have no research for this, but in my view having that television set on in 

many homes twenty-four hours a day has severely diminished whatever conversation ever did take place 

in homes like that, and has made the acquisition of language a one-way street, strictly aural, passive. 

People don't need to talk to one another because the T.V. is talking to them. One of the biggest problen 

we’ve got with many of our youngsters coming in, particularly from disadvantaged backgrounds, is the 

inability to think and articulate well enough to be able to take advantage of what is offered to them. So I 

commend to you programs like the HIPPY program, which try to help deal with ±e family environmeni 

and do what it can to help support that and change it to be more motivating for the child's education.

I have been, as many of you have been, in and out of housing projects and small rural homesteads, 

and talked to people who lived in cars, and in nearly any other kind of setting. And I have been struck 

over and over again, when I ask a simple question of the mother, who is clearly doing the best she can tt 

care for this child, "Do you talk to your baby?” And ±e response has been, "Talk to him? Why should 

talk to him? He's just a baby." When you can't yet understand that one of your main jobs as a parent f 

to model language, is it any wonder that so many of our young children today don't have adequate 

language skills? So these simple little lessons that we just did as a maner of course, or were done to us 

and for us, is what so many parents in our society right now need.

Well, there are many other things that need to go on in those preschool years if they are really to give 

all children the chance that you and I want for our own. Let’s talk now about what needs to go on in the 

school. One of the things is that the school has to become more of a center for coordinating and 

delivering services in addition to educational services that disadvantaged children particularly need. 

When I was working on the education standards in Arkansas, we had hearings in all 75 counties, but the 

we had two days of hearings with groups of educators. The top request from elementary school teacher 

in our state was for elementary school counselors. The teachers believed that they were deluged with the 

health, and social, and economic problems of their students, and they couldn't do what they needed to d< 

for all of those students with all of those needs. And so we did, we required elementary school 

counselors. And it's one of those things that I’m most pleased about doing, because we now have at

*.

very simple ones and can be done with whatever is found in the house. The mother is told to get a knife 

a fork and a spoon, to hold them up to the child and say, "Are these the same or are they different?" The 

mother is told to gbjthe T.V. and turn it up and-down on the volume, and to say "Is it louder or is it 

softer?" What that does is lay the groundwork for not only more critical, analytical thinking but the 

ability to make differentiations and to be more comfortable with the use of language. Because what you 

will find in many poor homes in our country, as they found in Israel, or you can find anywhere in this 

world, is there is not much language going on between the adults and the children.
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We have a little school district in east Arkansas called Bald Knob, that's its real name Bald Knob, anc 

its superintendent decided a few years ago that they had to be able to be doing a better job with their 

Chapter One and their Special Ed. and their LD kids than they were. So he called up the State Departmer 

and he said, "I want a Federal Waiver so that I can put back into the classroom my Chapter One teachers 

and my Special Ed. teachers and my librarians and everybody else I can get into that classroom, and I 

want them spending all their time with the kids that are there. And I want them to be doing team teaching 

and I want peer tutoring"...all the things that he'd heard about that he was willing to try. So we helped

But school is going to have to be even more open to that And the lines between professionals, and the 

turfs and the jurisdiction battles that go on between social welfare workers who were trained one way, 

and medical personnel who were trained another way, and educators who were trained another way have 

got to stop and there has to be a more open and flexible understanding about how to cut through the red 

tape and the bureaucracy to deliver services in a coordinated coherent way to children and families. If I 

hear one more educator complain to me about social workers, and doctors with their medical models, anc 

one more social worker complain to me about educators with their view about what's appropriate 

learning, I don’t know what I'm going to do. You may read about it in the newspaper. My response is 

that you are the adults in this situation, you are the professionals, you figure out how to work together. 

You stan breaking down the barriers that prevent you from delivering services across those artificial 

lines. In every community, the school district, the social welfare agency, the public health people, the 

local hospital should have a working group which comes together periodically and says-the kind of 

questions that I said to you early at the beginning: "What are we doing to help our children?" "How can 

we help our schools do a better job?" "What can the school do for us?" We should begin to implement 

some of those great ideas that once they’re laid out on the table seem to go nowhere, and we need to see 

the school as more of a delivery site.

least, where it works, somebody in each elementary school responsible for helping to get the services that

every child who is in need requires.

We also need to figure out why it is, in my experience, most educators are reluctant to implement or tr 

proven new ideas if they worked somewhere else. I have had countless conversations with principals anc 

superintendents and school board members about models that work well for disadvantaged children and 

asked, "Why don’t you do it in your school, in your district?" And invariably I get a response something 

on the order of either, "Well it's only worked for a couple of years; it will probably fail," or "You knov. 

we are not real happy about taking ideas from those people; we kind of like to think about what is right 

for our kids because, you know, our kids are different from those kids." And sometimes we hear, "Well 

you know, they are claiming that works, but Tm sure that they are lying about it and we don't want to ge 

caught in that" And my response is: "Well, if you don't like that model go find another one!"
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But the whole system is not being challenged and not being given incentives to change. One of the 

primary issues, for urban education and American education in general, is what kinds of incentives for 

change and for decentralization and for even some risk taking can we provide American educators? Whc 

is it that we can do for them as policy makers, as corporations, as citizens that will say to them: "We 

want you to be like Bald Knob, or be yourself and do whatever it is that works better.” Instead you anc 

I know that the status quo is rewarded day in and day out Any of you who saw that wonderful movie 

about Jaime Escalante, the calculus teacher in Los Angeles - well, he and his principal have been basical!

But I found myself at a conference of other Arkansas superintendents a few months ago and I said 

"You know what’s happening at Bald Knob? Have you seen their tests results? Have you talked to their 

teachers? They were really excited about this," I said. "Have any of you ±ought about going over and 

visiting?" and one superintendent from a larger district said "You think I’m nuts? You think Fm going t 

the board and say I learned anything about education from Bald Knob?" I said, "Then where are you 

learning about education from? What are you exposing yourself to?"

I can guarantee you, if you have a conference about new and proven models frat work in education in 

Tennessee, and invite every superintendent ,you will get the same handful of superintendents who alwa\ 

come to whatever is new because every other one of them doesn't think he has anything to leant. What 

was good enough ten years ago is good enough now and all this talk about education reform, if he just 

waits long enough and lives to retirement, will pass him by.

him get frat and get it set up and, sure enough, within a year the test scores were up for everybody, 

including the Special Ed kids. The Chapter One kids did a whole lot better in that setting then they did in 

the pull out program. And the morale among both the teachers and the children was much higher. We 

were just there the other day talking to their parent/teacher organization.

And part of the problem is that there are no incentives in the system for changing the way the system 

operates. Now, you all in this state have worked very hard on a Career Ladder which provides incentive 

to individual teachers. I commend you for frat, but we have to figure out how to change the entire 

system in which the individual teachers work. You and I know a lot of teachers who are first-rate 

teachers who have figured out how to avoid ever coming into conuct with any principal or superintende: 

or school board member. And they will tell you frat they have their strategy very well worked out to be 

able to shut the door in September and open it in June because that’s the only way, they think, they are 

ever going to be able to accomplish anything with their students. There is no sense of collegiality; there 

is no sense of risk taking; there are no incentives for them to take on what they consider the thankless jc 

of dealing with the education bureaucracy. And so they do the best they can and maybe they, in 

Tennessee, apply for Career Ladder.
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What is it about excitement and excellence and yes, even eccentricity, among good teachers - what is it 

that drives principals, superintendents, and school board members crazy? What is it that prevents them 

from giving rewards to people who get the results we want? That man should have his face on Mount 

Rushmore! He took those poor Hispanic kids, and convinced them that they were as good as anybody 

who went to school anywhere in this country, and had the results to show for it Is he rewarded by the 

system in which he operates? Not on your life! He is considered a problem that needs to be dealt with, 

and just as soon as everybody can get back to thinking that all these kids are dumb, the better off we ll 

be. I don't think that’s an overstatement, and it is not just the education bureaucracy, it is any 

bureaucracy which has a vested interest in perpetuating itself and not rocking any boat We will never 

solve the problems in xMemphis, Arkansas or anywhere else if we don't rock some boats. We have to 

figure out how we can redo the incentives so that educators themselves feel comfortable getting out and 

rocking it

But finally, let me just say something about what the expectations and attitudes of all of us should be. 

My feeling is that we are still selling thousands and thousands of children short When I went around to 

those 75 counties and talked about requiring certain core curriculum for high school graduation, and 

talked about raising standards across the board, and talked about an eighth grade exit exam (which we 

have, before they can get to ninth grade), what I was told repeatedly - by educators, not by parents but by 

educators - is that I just didn’t understand how hard I was making it for all those poor children because 

look who they were, look who their parents were, look where they came from. We couldn't really expect 

much from them. We have over the last twenty years, largely because of our inability to come to grips 

with desegregation, made all kinds of excuses to avoid holding children, black and white, rich and poor, 

accountable to high standards. We've excused it by saying, "Well they can't really do it anyway, so 

why try?" We've excused it by saying, "Well probably end up in court if we try." We've excused it by 

saying, "It won't make any difference in the long run."

So our expectations...if all of us really were hooked up to a lie detector machine tonight and everyone 

in our heart of hearts were asked, "Do you really believe that the poor black children in Memphis or the 

poor white children in north Arkansas can really make it in today's world, and succeed educationally?" - 

despite all of our best intentions a lot of us, if we said yes, would be shown to be liars. We do not yet 

believe that we need all these children and that they all can succeed if we give them the right combination 

of discipline, expectation and love.

exiled to Siberia within the LA. school system. The principal who let him do ail this and get all this 

attention and shake up the establishment went off to get an advanced degree and came back and was 

assigned to the asbestos regulating department in the L. A. school district Jaime Escalante has had every 

road block thrown in his way.
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And so many of our children today, living in disorganized families, in violent and dangerous 

environments, don't have any standard set for them at alL If the school doesn't structure their day and 

help set some expectations, it's unlikely anybody will. But the school has to do it in a spirit of love. 

Much of what we are talking about today and tomorrow at this conference is real old fashioned. How c 

we get parents to take responsibility? How do we insure that children are given the health care that they 

deserve to have? How do we give incentives to our educators and our school systems to reach out to ail 

of these children and to care about them and not make excuses for them? And how do we instill in our 

children the belief that education for them is important, that it is the way out, and that ±ey will not be 

scorned by their community and their family if they commit themselves to learning.

There is more than enough work for all of us to do for a lifetime, but there are also lots of little steps 

each of us can take. What I hope is that over the next day with the various forums that are held, each of 

us will find a way about what step we can take wherever we are. We really don’t have a whole lot of 

time. We can look at it from an economic perspective and say that by the middle of this decaue only 20‘: 

of the new entrants into the job market will be white, native, male Americans; 80% will be women, 

minorities, and immigrants, and economically we are going to need every person we can get to be as we 

educated as we can help them be. And we can look at it socially and say ,"You know, we cannot contrnv

Any solution to the urban education problem ultimately comes down to how we treat our children on a 

one-to-one basis, and what we think about them. We are not doing them any favors by letting them get 

away with things. We are not doing them any favors by letting them go to school in unsafe schools. We 

are not doing them any favors by expecting that they can't achieve.

When we implemented the eighth grade test I was apprehensive, because my view of it was that 

eventually young people would begin to realize that there was something at stake here, that they weren't 

just passing time, and that they would live up to that higher expectation. A lot of my friends said, ’’You 

know, what you've done is drive up the dropout rate dramatically. They won't be able to do it and they 

will be gone.'' The first year that we gave it for real - we gave about a year or two erf practice tests - bur 
feit >ear we gave it for rea^there was a pretty high failure rate. In some of our districts, 20% of the 

eighth graders failed it, and I mean this was a basic test. And some of those eighth graders were 
interviewed by someo/the news media and they said things like, "I never knew I was supposed to kno\ 

all that stuff.," or "Nobody ever told me that," or "I guess I didn't take it very seriously." They had tw< 

more chances over the summer to pass to be able to go on to ninth grade and every year that we’ve giver 

it fewer of them have failed. They have expressed more of a willingness to try to pass it They've gone 

for the extra tutoring that we give during the summer. But ±e bottom line for me is that we set some 

standards for all of them and didn't make excuses for any of them.
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TEACIIER EDUCATION: OF THE PEOPLE• 
BY TIIE PEOPLE. ANO FOR TIIE PEOPLE 

Iii llary Rodham Clinton 
Education Standards Colffllittee. Arkansas 

Teacher education. both preparatory and during service. will continue to be 

affected by the education renewal movement that is sweeping the country. That 

movement. largely inspired by forces outside the existing public education system, 

demands more public participation in and accountability from our public schools. 

Coll111unity involvement in the public schools is a welcome change from the 

decreasing public support for education that we have seen in recent years and 

should be applauded by teachers. administrators. and university professors. And, 

although much of the reform thus far has focused on raising standards for 

curricular offerings and student achievement as a first step toward reversing 

lowered expectations about student capacity for learning. the winds of reform are 

also upsetting the status quo in teacher education. 

Jn Arkansas. we have worked to (1) require greater accountability from all 

elements within the public education system. (2) focus more attention and targeted 

assistance on each individual student, and (3) Increase the rigor of the courses 

required and the performance expected of our students. In addition, a corrrnittee 

appointed by Governor Clinton, which will be making its report within the next two 

months. is addressing changes needed in teacher education. certification. and 

evaluation. Jts chairman, Ann Henry, was present at this conference and served 

remarkably well in the difficult undertaking of presidiug over the diverse 

interests and points of view represented on the con,nittee addressing those 

subjects. 

We recognize in Arkansas that the effectiveness of the reforms passed by our 

legislature and adopted by our state board of education will be determined largely 

by the teachers and admi ni s tra tors a 1 ready in our schoo 1 s. One of the keys to 

insuring that the reforms are implemented is a good inservice education program 

tied both to the goals of the education system and to the needs of educato'rs. 
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There are, in my opinion, s1x basic policy assumptions about the kind of 

inservice education program we need in public education. First, the content of 

teacher education, either before or during service, cannot and should not be 

solely determined by educators. Second, inservice education programs must be 

related to furthering a state's, school district's, and tndividual school's 

educationa 1 goa 1 s. Third, inservice educat ton programs should address both the 

needs expressed by educators for further education in particular areas and the 

deficiencies in functioning revealed by needs assessments participated in by 

teachers, administrators, outside evaluators, patrons, and, when appropriate, 

students. Fourth, assessment and evaluation are critical components in any 

inservtce education program. Ftfth, the state should require each district to 

have ongoing inservice programs and should provide financial support to assist 

districts in designing, conducting, and evaluating them. And sixth, statewide 

programs for career ladders. master teachers, or merit pay should be tied to 

functioning and effective inservice programs. I want to discuss these policy 

assumptions and my reasons for each. 

The first assumptioo concerns the role of persons other than educators in the 

design and conduct of inservice education programs. I believe strongly in the 

widest possible support for and participat Ion in the public education system. 

That belief is founded on my understanding of the dependence of a democratic form 

of government (especially in a pluralistic society) on its public schools and my 

co111T1on-sense political experience that the surest way to ensure broad corrrnun1ty 

support for a policy is to work toward broad-based co111T1unity involvement. For 

example, when we began our effort in Arkansas to reach a consensus on quality 

education standards, we worked very hard and spent an enormous amount of time to 

involve as many people as possible. We held a public hearing in every one of the 

75 counties, invited represe�tatives of education organizations and experts to our 

meetings, and used the media extensively to create a two-way channel of 

co111T1unication about education issues. People came forward with all sorts of 

ideas, some meritorious, others not, but all expressing real concerns. When we 

sifted through the recon111endatlons to arrive at our own conclusions, we had the 

benefit of many ideas and the confidence that our views did not arise in a vacuum. 

The model ts not so different for involving noneducators with inservice 

education. The new Arkansas Education Standards for Accrediting Public Schools 

require each district and school to set educational goals and adopt strategies for 

achieving those goals, using processes that require public involvement. One of 
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the strategies for achieving goals should be a program of continuing inservice 

education, and another strategy should be evaluation of the effectiveness of 

fnservice education. The public should be involved through c011111ittees in 

formulating both the program and the evaluation measures. 

The public should also be involved in ongoing efforts to assess the needs of 

local school districts. I reject the view held by some within our schools that 

persons on the outside neither know nor care about the problems faced every day in 

the classroom. 

in identifying 

administrators. 

In fact, I believe that often an outside perspective can be useful 

needs which may not even be perceived by teachers and 

Once needs are identified, noneducators may also be very useful in conducting 

programs that address those needs. There are, for example, conrnunica ti ons experts 

who could assist educators in improving their abilities to conwnunicate 

effectively. Private businesses use such assistance all the time in their 

continuing education--why not schools? Social workers and child psychologists 

could provide valuable information about children's problems and development. 

Management and motivation seminars used by businesses could also assist 

administrators in learning more effective means of management and personnel 

motivation than are usually practiced within our schools. These are just three 

ways that noneducators could assist in the design and delivery of inservice 

education to educators. A policy that assumes the legitimacy of such involvement 

and requires educators to seek outside assistance would result in more effective 

and better supported i nservice programs. 

The second policy assumption, that inservice education programs should 

further state, school district, and individual school educational goals, may seem 

obvious and not worth mentioning. llowever, I have often observed that programs 

labeled "inservice education" do little to address district or school problems or 

to further their educational objectives. A well-designed inservice education 

P.rogram should be part of a strategy adopted to meet particular educational goals. 

Although the goals of school districts and of individual schools within a district 

may differ depending upon the instructional leadership available, the student 

population, and other characteristics, it is essential that inservice education be 

tied to meeting each one's goals, whatever they might be. 

For example, a state might adopt a goal that all its students will meet 

certain levels of achievement on standardized tests by a specified date. If that 

1s the goal, then inservice education ought to address the various ways educators 
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can assist students to improve their performance toward meeting that goal. · A 

school district with a high population of disadvantaged students might have a goal 

of enabling a certain percentage of all 1ts students to read at their grade level. 

Certainly, that district's inservice education program should focus on training 

teachers to help slower students improve their reading and on assisting 

administrators in providing instructional leadership that will support teachers in 

their efforts. A school with an affluent population might have a goal of 

providing a more challenging curriculum for its students, and its inservice 

education program would focus on curriculum innovation. In other words, inservice 

education must be married to educational goals or it risks being irrelevant both 

to the individual educator and to the setting in which it occurs. 

Third, I assume that inservice education programs should address both the 

needs that educators themselves express and their needs as perceived by others. 

The question about who should define needs is a variation of the old "chicken and 

egg" problem. We often do not know what we do not know, and so have difficulty 

articulating what our needs might be. I am confident that educators understand 

many of their needs and can design programs that address those needs, but I also 

believe that certain deficiencies or problems within a district may not be well 

perceived by educators themselves and may best be articulated by persons other 

than teachers. For example, teachers may well perceive that they need training in 

techniques of classroom management or discipline, but they may not perceive that 

enhanced collegiality within the teaching corps and improved lines of 

conmunication between teachers and administrators would assist them in enforcing 

school discipline policies. Teachers may also recognize that they need 

alternative methods of reading Instruction but may not perceive that more 

effective COITl!lunication between school personnel and parents would resolve some of 

the problems associated with poor reading achievement. An inservice education 

program that provides a comprehensive approach to school needs must be designed 

with the input of both those who will participate in the program and those who 

will benefit from it. 

My fourth policy assumption concerns the critical importance of assessment 

and evaluation in all aspects of public education, including inservice education 

programs. Assessment and evaluation measures are necessary in designing a 

continuing education program. An assessment and evaluation process must have the 

confidence of those who support the public education system. Arkansas was the 

first state to require that administrators and teachers be tested on their basic 
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skills as a means for detcnnining who needs assistance to remedy deficiencies in 

those skills. We consider the test to be part of an ongoing process for assessing 

our educators' needs and for designing inscrvice programs to address them. Under 

the law, all teachers and administrators will be tested in the spring of 1985, 

except for those who have obtained certification 1n the last four years by having 

successfully passed the National Teachers Examination. 

The Arkansas test 1 s he i ng deve 1 oped by a con1nil tee of teachers and 

administrators in cooperation with a nationally recognized testing and research 

fin:t. Teachers or administrators who do not pass the basic skills test in the 

spring of 1985 will have two years to upgrade their skills. They must pass the 

test by June 1, 1987, the date on which the new Arkansas Education Standards for 

Accrediting Public Schools will come into effect. Teachers who do not pass the 

basic skills test by this date will not be certified to teach in the Ar�.ansas 

public schools. In addition to the hasic skills test, the state is requiring 

educators either to pass a test in their principal subject area of certification 

or to return to an institution of higher education to take additional course 

credits and complete them successfully. 

Why did we adopt the test? The need for assessment of basic teaching skills 

became apparent through public involvement in our process to reach consensus about 

what Arkansas needed to improve education. Therefore, the Arkansas governor and 

legislature decided to establish state assessment of basic skills and to set a 

benchmark for measuring them. The reasons for requiring the test were political 

and substantive. 

Politically, the public ts justified in requiring more accountability in 

return for greater investment in education, and that accountab111ty requires 

assessment and evaluation which thP public can understand. The people, through 

their legislators, voted to raise the sales tax for the first time in 26 years and 

to devote every penny of that raise to education. Seventy percent of the money 

appropriated for public schools is to be spent on increasing Inadequate teacher 

salaries. In return for their Investment, the taxpayers demanded assurances that 

teacher competency will be imprC'lved. The test offers part of that assurance, and 

will increase puhlic support for teachers. 

Substantively, the state cannot require inservice education programs in each 

district unless 1t has a statewide needs assessment of teachers' basic skills. 

Without such a benchmark, the state cannot design or fund a program furthering its 

goal of improving educational performance. If our educators have deficiencies in 
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basic skills, as the public widely believes, that problem must be addressed before 

other needs can be met; ff the public's belief fs not well founded, ft has to be 

refuted so that the state can move on to address other pressing prohlems. 

The test will not determine who is a good teacher but will identify those who 

need improved basic skills in ordrr to function more effectively fn the classroom. 

University and college as wel 1 as inservice programs are now helping to prepare 

�ducators for the test and will provide remedial assistance to any who fail. The 

state is currently considering other assessment and evaluation processes that will 

he used after the test to help educators improve coll'f'flunications, discipline, 

management, and substantive skills. 

The fifth pol icy assumption fs that the state should require continuing 

inservtce education. The Arkansas Education Standards for Accrediting Publ 1c 

Schools contain the following standard on staff development and inservice 

training: 

1. Each school district shall develop and implement a plan for
professional staff development and fnservice training based
on local educational needs and state educational goals. The
plan shall be subject to review hy the state department of
education. The plan shall provide education and training for
school board members, school and district administrators,
teachers and suppott staff on a continuing and regular basis
throughout the schoo 1 year. Teachers sha 11 be i nvo 1 ved in
the developr1enl or thl" plan for their own inservice
education. All programs for sli1ff development and inservice
training shall be evaluated hy the participants in each
program.

2. Each school district shall have flexibility in establishing
plans for staff development and inservice training, provided
the plans meet standards for inservlce education as developed
by thr state department of education.

The Arkansas Education Standards Committer and the Statr. Board of Education 

believe that staff development for teachers and other school personnel is 

essential in developing effective schools. Teachers need continuing access to new 

techniques and knowledge in order to do a better job in the classroom. 

Administrators should continue to improve their skills in management and 

information sharing. /\s instructional leaders, they must also understand the 

functions and content of instruction. Both teachrrs and administrators should 

know how to involve parents and the co11111Unity to maintain their support for public 

schools. School board members should be required to take inservice training in 

developing policy. Support staff and other schoQl personnel must also have 
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1nserv1ce education programs appropriate to their responsibilities. Each local 

school district is responsible under the Arkansas standards to provide appropriate 

ongoing education. The state does not mandate the program or subject area because 

1nservice education should be tailored to dtstrtct or school needs and goals. 

l strongly support state leadership tn tnservice education. but I do not

believe the federal government should establish tnservice policies. In certain 

programs traditionally supported by federal funds. such as Chapter One funding for 

disadvantaged students. inservice training in the goals and objectives of the 

program may well be part of the federal government•s requirements for granting 

funds. But otherwise. t think the state should set the ground rules for inservice 

education and the local district should be responsible for designing and 

implementing appropriate programs. 

The sixth policy assumption concerns the relationship between inservtce 

education programs and proposals for career ladders. master teachers. or merit pay 

for teachers. I do not believe we can have effective career ladders or fair and 

acceptable criteria for designating master teachers and allocating merit pay 

without inservice education that meets the requirements for these programs and 

satisfies the expectations of evaluators and peers. It is also essential that 

persons responsible for implementing such programs be required to obtain the 

necessary inservice education enabling them to evaluate their programs. 

If these policy assun1ptions govern the design and implementation of inservice 

education. I am confident that both educators and the public will be pleased to 

make the investment of time and money necessary to do a first-rate job of 

educating students. 
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Children s Policies: Abandonment and Neglect
I

Reviewed by Hillary Rodham+
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The Children's Cause. By Gilbert Y. Steiner, with the assistance of 
Pauline H. Milius. Washington, D.C.: Brookings Institution, 1976. 
Pp. viii, 265. §9.95 cloth; $3.95 paper.
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Reviewing a book about children for a law journal is like talking to 
W. C. Fields about the subject: one senses that the audience is not 
enthralled. By and large, the legal profession considers children—when 
it considers them at all—as objects of domestic relations and inheri­
tance laws or as victims of the cycle of neglect, abuse, and delinquency. 
Yet the law s treatment of children is undergoing great challenge and 
change.1 Presumptions about children's capacities are being rebutted; 
the legal rights of children are being expanded. As the structure of 
family life and the role of children within it evolves, the law is likely 
to become ever more embroiled in social and psychological disputes 
about the proper relationship between government and family. The 
task for lawmakers will be to draw the line between public and 
private responsibility for children.

The task will not be easy, for the rising debate over public interven­
tion in family life has been emotionally charged. To some extent this 
is unavoidable. The very questions being asked invite fear and con­
fusion, since they touch deeply held and often conflicting convictions 
about family autonomy and childhood needs. There are as many 
policy proposals as there are theories of child-rearing. Adults advance 
opinions about public policy that they consider validated by their own 
personal experience as children. Professional surrogates for children 
claim to want “ ‘everything good for kids.' ”2 The meandering road 
toward a comprehensive children's policy is paved with good inten­
tions, most of them “as resistant to translation into legislative policy 
as [they are] unexceptionable.”3

■ ■ -• >
». ■••-J

+ Member. Arkansas Bar; founder and board member. Arkansas Advocates for Chil­
dren and Families; formerly associated with the Children s Defense Fund of the Wash­
ington Research Project.

1. See Rodham. Children Under the Law. 43 Harv. Educ. Rev. 487 (1973).
2. G. Steiner, The Children’s Cause 241 (1976) [hereinafter cited by page number 

only).
3^ Id.
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The difficulties in shaping children's policy stem not only from the 
sentiments that attach to the issues but also from a cultural reluctance 
to make children s needs a public responsibility. Politicians, not wish­
ing to appear as advocates of interference with the family, balk at 
turning their Boys Town rhetoric into public commitments on any 
but the safest of issues. Besides, for most public officials the idea of a 
federal policy for children is alien. In a recent address to a conference 
I attended on children s needs, a United States senator admitted he 
knew nothing about the subject and would have felt more comfortable 
discussing energy. Policymakers are simply not accustomed to thinking 
about children s needs in the same ways they think about missile 
development, dam construction, or even old-age assistance.

Despite the variety of obstacles it has confronted in its infancy, 
public policy toward children is maturing into a serious political issue. 
One sign of that maturity is the timely publication of The Children's 
Cause, by Gilbert Y. Steiner, Director of Governmental Studies at the 
Brookings Institution, with the assistance of Pauline H. Milins. Steiner 
brings to his inquiry into the origin, organization, and success of 
children's policies considerable experience in the political analysis of 
federal programs. If the book were merely a history of certain federal 
policies toward children, together with substantive information about 
specific programs, it would be well worth reading. But the book 
strives for more.

As Steiner describes it, “the book deals with social altruism and 
self-interest as factors in the development of federal public policy 
affecting children, with stability and change in intervention policy, 
with the goals and the techniques of groups in and out of government 
that are concerned with making and implementing that policy.’’4 5 By 
subjecting the last decade of children's programs, as well as their 
supporters and administrators, to rigorous scrutiny and by treating 
the subject with the professional respect due serious political issues, 
Steiner succeeds in stripping away much of the sentimentality, political 
naivete, and excuse-making that have served as camouflage for ineffec­
tiveness, waste, and fuzzy thinking.

The book excels as both an introduction to the policy issues sur­
rounding children s needs and a primer for political action that draws 
lessons from numerous mistakes and a few successes. It is not meant 
to be a “catalog of federal programs relating to children, "= but it does 
provide substantive policy information about school feeding, child
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health, and preschool services, especially out-of-home child care. The 
histories of the Children s Bureau, the Office of Child Development 
(OCD), and the Senate Subcommittee on Children and Youth are 
told with insightful commentary on their roles in the development of 
federal policies. Policymaking by commission, committee, and con­
ference is reviewed and properly criticized for vague recommendations 
and lack of follow-through. Three private organizations established 
since 1970 to work on behalf of children are evaluated, and the 
activities of the most successful of these, the Children s Defense Fund 
of the Washington Research Project (CDF), and of its director, Marian 
Wright Edelman, are used to illustrate effective techniques of chil­
dren’s advocacy.6

On the whole, the book’s conclusions, set forth in a chapter entitled
Is a Childrens Policy Feasible?,” are sound and probably applicable 

not only to the children’s movement but also to reform efforts gen­
erally. For example, Steiner urges activists to build coalitions with 
groups whose self-interest would be furthered by new policies for 
children. Steiner draws this recommendation directly from the ex­
perience of the school feeding programs, expanded in large part 
because of the combined pressure of school cafeteria workers and "social 
altruisfts].’ ■ By analogy, he suggests that the only route to comprehen­
sive day care services lies along a way built by the teachers unions, 
which seek jobs for their members, and those day care proponents who 
eventually agree to let the schools assume responsibility for whatever 
program is undertaken.

Steiner makes a number of other informed recommendations. The 
proponents of programs should set appropriate agendas for action by 
picking realistic goals from the list of "everything good for kids." The 
"jurisdictional quandary” in Congress,6 where no committee or in­
dividual has responsibility for children's programs, needs attention 
and perhaps could be a subject for congressional reorganization efforts. 
The Executive Branch should centralize responsibility for children's 
programs, or at least the children's lobby should monitor the director­
ship and activities of OCD. These and other more specific recom­
mendations, coinciding as they do with a new Congress, a new 
President, and new leadership at HEW, will likely find a receptive 
audience.

The Carter Administration is on record as supporting efforts to
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strengthen the family unit. Since many of its top policymakers are 
reportedly inclined favorably toward children's programs, “saving the 
family" may become the justification for, rather than remain the 
nemesis of, those programs. If statistics about the declining state of the 
American family are believed, a widelv held perception of national 
emergency, so helpful to any reform cause, may also be emerging. At 
any rate, government officials charged with the task of devising pro­
grams to reverse the tide toward family disintegration certainly will 
be reading /'/ie Children s Cause. Unfortunately, although the book 
is in many respects useful, it may serve to perpetuate certain views 
about childrens policy in general and about the comprehensive ap­
proach toward children s services in particular that demand more 
critical scrutiny than Steiner provides.

At the outset Steiner posits that “nonintervention serves as a basic 
guiding principle rather than an absolute."3 Steiner's rejection of 
absolutism is welcome, but it is his cautious attitude toward govern­
mental involvement in child-rearing that implicitly molds his analysis. 
At critical junctures in the book's evaluation of children's programs 
that have been or might have been, the noninterventionist principle 
silently tips the scales, leading ultimately to Steiner's conclusion that 
it would be unwise to embark on “a far more complex, universal 
program" than presently exists.9 10 Throughout the book Steiner seems 
to be saying that, on the basis of available evidence, more comprehen­
sive, innovative proposals are politically impractical after the Nixon 
veto of the Comprehensive Child Development Act of 1971,11 and 
may be ill-advised on the merits as well. Accordingly, he urges chil­
dren's advocates to temper their demands, sharpen their practical 
political skills, and work to improve and expand existing programs 
for “demonstrably unlucky children whose bodies or minds are sick 
or whose families are unstable or in poverty."12

There is nothing wrong with pressing for better programs for the 
needy, but Steiner sets his sights too low. Steiner's own arguments do
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9. P. 1.
10. P. 255.
11. The Act. S 6(a) of the Economic Opportunity Amendments of 1971, S. 2007. 92d 

Cong., 1st Sess., 117 Cong. Rec. 31248 , 31249-56 (1971). was the first attempt to make 
policy for children and their families on a comprchcnsire rather than piecemeal basis. 
After being modified in conference, see i<l. at 43498, 43500-04 (joint explanatory state­
ment of conference committcel. the bill was sent to the President. The Nixon veto 
message, which charged that the Act would "commit the vast moral authority of the 
National Government to the side of communal approaches to child rearing over against 
the family-centered approach." id. at 46059, was a stunning rebuff not only to the Act 
itself but also to the very concept of a comprehensive approach.

12. P. 255.
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not require an exclusive choice between compensatory programs—those 
that attempt to remedy deficiencies in a particular child population— 
and comprehensive programs—those that provide services for the en­
tire child population. Indeed, they suggest the need for further efforts 
in both areas. Regrettably, Steiner's conclusion may well become a 
self-fulfilling prophecy unless the flaws in his analysis are exposed.

The flaws can be pinpointed by examining two familiar corollaries 
of the noninterventionist principle, both of which help shape Steiner s 
evaluation of federal policy toward children. The first corollary is 
that in order to overcome the noninterventionist impulse the evidence 
supporting proposed or ongoing children’s programs must be greater 
than that necessary to overcome resistance to change in other areas of 
public policy. Whether the greater burden borne by proponents of 
children’s programs is appropriate is rarely questioned, though it 
warrants consideration. After all, no new policy is fail-safe. Legislators 
and executives take risks of all kinds when they decide to build a 
nuclear plant or introduce a deadly pesticide or advocate no-fault 
insurance. There is no way to predict fully the effects of a policy that 
is ambitious, yet untried, especially one taking shape amidst the con­
flicting claims of proponents who foresee extraordinary benefits and 
opponents who see the handwriting on the wall and the dominoes on 
the table.

Several federal initiatives for children have been dragged down by 
this special burden of proof. For his part, Steiner seems agreeable, or 
perhaps oblivious, to this situation; for whatever reason, he does not 
protest. In discussing the program of early and periodic screening, 
diagnosis, and treatment (EPSDT;, which was mandated as one of 
several 1967 amendments to the Social Security Act, Steiner first notes 
that Congress did not fully consider the costs or scope of EPSDT; by 
default HEW was given considerable responsibility to define and de­
fend the program. Steiner then describes at length ‘‘an apparent deci­
sion by HEW to flout the law”13 by bureaucratic procrastination: final 
EPSDT regulations were not issued by the Department until seven 
years after Congress enacted the program. Nevertheless, Steiner con­
cludes that “[tjhe obvious lesson [of EPSDT] is that providing health 
services to poor children is too complex, too expensive, and too 
consequential a matter to be legislated without a plan.”14 A balanced 
critique of EPSDT might properly take Congress to task for laying 
an inadequate legislative foundation for program implementation.

■

Bii

i■■ j
-‘•CT

J

it
SV-

■

**

v .: ■: ■ -

it<;*'.• ■■ •

" v5'’««

•f!

'i||
•W
’ll

ki



• f:

- ■>.al

•-

Children s Policies: Abandonment and Neglect

!

1527

■

<
*• t

Surely, however, there have been instances where an energetic and 
imaginative administration has overcome poorly drafted legislation. 
To suggest that EPSDT was doomed by its authorizing legislation is 
to discount the destructive role of the program’s administrators, who 
never gave it a chance to succeed.

Sometimes even successful children's programs cannot bear the 
burden imposed by the first corollary. After tracing the rise and fall 
of maternal and child health project grants, for example, Steiner con­
cludes that the program "seemed to show important success in preven­
tive health care but it "was never considered for a multi-year exten­
sion. "I3 Indeed, by 1975 the Ford Administration was proposing 
"sharp cuts in federal financing of community health services, includ­
ing the now-unified maternal and child health grants,"18 based on the 
unfounded belief that recipients of care and insurers would pick up 
the difference. Although the disorganization among grants supporters 
and the lack of concerted congressional action are evidence of the 
program's political weakness, the first corollary must be given its due 
in explaining why successful programs for children suffer the same 
fate as unproven ones.

The second corollary underlying the book's critique is that chil­
dren's programs, once underway, should be judged more quickly and 
harshly than other programs. Perhaps because of the initial ambiva­
lence toward the introduction of a new program, support for the 
program rests on a shaky consensus easily shattered if the promised 
goals are not speedily and smoothly achieved. That the rush to judg­
ment has occurred in a number of instances is unquestionable. 
Whether it is appropriate is worthy of more discussion than the book 
provides.

One of the clearest examples of this second corollary in operation is 
Steiner's treatment of the Head Start program. Before Head Start, 
federal support for child care was always linked to national emer­
gencies like the Depression or World War II. Arguments favoring the 
provision of child care services stressed the need to put women to 
work in WPA projects or armaments production or remove them from 
swollen welfare rolls. Before the 1960s, the potential benefits of such 
services to the children themselves clearly were not a primary con­
sideration. New psychological theories challenging traditional beliefs 
in fixed intelligence and predetermined development coincided with 
the Kennedy and Johnson Administrations. In the climate of a society 15 16
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discovering hunger and poverty, these theories flourished and assumed 
political as well as scientific significance. If a child’s intelligence could 
be improved through extrafamilial services, could a government re­
frain from establishing them? The answer from the generals of the War 
on Poverty was predictable: they decided to offer unprecedented public 
services to preschool children, primarily from poor families. Congress 
and affected parents supported the effort, according to Steiner, largely 
because of the claims that substantial individual cognitive gains would 
result.17 Therefore, when preliminary evaluation of Head Start, espe­
cially the Westinghouse study,18 failed to corroborate those claims, 
disillusionment dampened the program s widespread popularity.18

Steiner recognizes that the program commands sufficient political 
support to resist attempted cutbacks and that it provides “intellectual 
respectability to out-of-home child care under public auspices.”20 
Nevertheless, Steiner shares the disappointment of some early Head 
Start backers and downplays the significance of positive findings about 
the program's effects in areas other than cognitive development. His 
uncritical acceptance of the Westinghouse study findings reflects the 
force of the second corollary, that children's programs may properly 
be judged more quickly and harshly than other government programs. 
Head Start embodied a theory about the sources and quality of intelli­
gence whose validity was not confirmed in the first years of the experi­
ment. But this should have been neither surprising nor disillusioning. 
Analyses in other policy areas presume difficulties in program design 
and implementation: years may be spent testing and revising a theory. 
Surely a theory about children's intelligence deserves more time to be 
tested than either the adherents of the Westinghouse report or Steiner 
give it. This is especially true in the light of studies completed since 
'Westinghouse, which call into question the Westinghouse conclusion 
that the full-year Head Start program is only ‘ marginally effective in 
producing gains in cognitive development.”21 Apparently we share so

17. See pp. 29-35.
IS. WcstiiiRhouse Learning Corp. & Ohio University. The Impact of Head Start: An 

Evaluation of the Effects of Head Start On Children s Cognitive and Affective Develop­
ment 2-7 (June 1969) (executive summary). The report presents the results of a study 
comparing Head Start participants with children in a control group. The study concluded 
that the summer Head Start program had no significant impact on learning readiness or 
academic achievement and that, in most cases, the rather small cognitive gains achieved 
by the children in full-year Head Start programs faded after the children entered school.

19. For example, a planned endorsement of Head Start by President Nixon was 
diluted. Pp. 32-33.

20. P. 35.
21. Westinghouse Learning Corp. & Ohio University, supra note 18. at 7. See, e.g., A. 

Mann cl al., A Review of Head Start Research Since 1969: Working Draft (Social Re-
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much apprehension about potential harm to cherished, albeit fanta­
sized, family values that programs for children must demonstrate im­
mediate success or risk extinction, even in the face of subsequent 
evidence of achievement.

The book's comparison of fledgling proposals for day care services 
with the well-established school lunch program exemplifies the folly 
of judging developments in this field too hastily. Steiner calls the 
national school lunch program "the success story of the children s 
cause. -2 He observes that “[wjhile comprehensive child development, 
child-care centers, and child welfare services have floundered, school 
lunch has flourished."23 Steiner traces the school lunch programs 
development from a form of farm relief to a middle class subsidy with 
nutritional justifications to a broad-based feeding effort giving pri- 
oritv to needy children and providing breakfast and summer feeding 
services as well. Farmers, congressmen, school cafeteria workers, private 
lobbies, and citizens concerned about the effect of malnutrition on 
school achievement formed a coalition over a number of years. The 
coalition gradually built toward the legislative activity between 1970 
and 1975 that resulted in an expanded feeding program. During these 
five vears the number of free and reduced-price lunches and breakfasts 
increased despite the declining school population.24 Now that most 
of the children who need a free lunch have access to one. Steiner con­
cludes that reformers should turn their attention to the "timely and 
politically realistic" goal of broader access to reduced-price lunches 
and breakfasts.25 This goal may be timely and realistic today, but it 
took ■/() years of incremental, sometimes uncertain progress to reach 
this point. The feeding programs once had to overcome congressional 
concerns about "further federal participation in ‘providing food, 
clothing, and the other necessities of life.’ ”20 It is premature to sug­
gest that current proposals for child care, which lace the very same 
concerns, cannot likewise surmount them.

Steiner's predisposition toward nonintervention distorts not only 
his evaluation of past and present children's policies but also his assess­
ment of the prospects for a comprehensive approach to children's needs 
in the future. The need for a comprehensive child care program was

search Group. George Washington University Dec. 1976). Remarkably, although the 
Westinghouse findings have been challenged repeatedly since their publication, Steiner 
does not mention any post-1970 studies ot Head Start s impact on cognitive gains.

22. P. 176.
23. Id.
24. P. 198.
25. P. 205.
26. P. 183.
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because it perceived unprecedented challenges to many families’ 
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ment about the appropriate system for delivering services, but very
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according to Steiner, it proved embarrassing 
cans.20
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organized opposition, which coalesced too late to secure any action 
short of a presidential veto. But the lack of organized opposition and
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resources.-' Within Congress there was much disagree-

little about the propriety of or necessity for extending them.28
Steiner attributes passage of the bill not to its merits but to its dis-
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of child development policy but merely a sop to opponents of the 
Presidents new China policy.30 Nevertheless. Steiner seems to regard 
the veto as a true measure of enduring political opposition to com­
prehensive children's policies. But before assuming that the veto 
message nailed the coffin on comprehensive children's policies, changes 
in the political constellation since 1971 should be surveyed. Richard 
Nixon is no longer President; James Buckley, the force behind the 
veto message, has been replaced in the Senate by Daniel Patrick 
Moynihan, who was, while serving in the Nixon Administration, a 
supporter of the comprehensive services approach. These changes will 
not in themselves guarantee the passage of a comprehensive child 
development bill or other sweeping legislation, but they are indicative 
of a much more favorable climate than Steiner discerns.

Even if a full-fledged comprehensive program were not immediately 
feasible or desirable, surrender to a piecemeal approach would be un­
warranted. Given the legislative and administrative inexperience with 
comprehensive children's programs, it might be wise to begin on a 
limited, experimental scale. Proponents of different types of programs 
could assume responsibility for testing them under competent govern-

27. Statement of Findings and Purpose. Comprehensive Child Development Act of 
1971, S. 2007, 92d Cong.. 1st Sess. § 6(a), 117 Cong. Rec. 31248, 31249 (1971).

28. See pp. 105-13.
29. P. 114.
30. Pp. 114-15.

the other favorable circumstances Steiner cites to explain the bill's 
success do not refute the case for the bill made in weeks of investiga­
tion and testimony. Had serious and timely questions been raised, the 
case could have been sharpened and the flaws in the bill corrected, 
but the Nixon veto message was totally unexpected. When it came, 

; even to some Republi-

If Steiner s information is correct, the veto was not really a rejection
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accepted by a majority of Congress just six years ago. The legislative 
purpose was to assist the American family to meet children's needs, not 
because Congress questioned the traditional role of the family but 
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See A. Mann el al., supra note 21, at 8, 21-29 (cognitive gains): id. at 9, 34-35 
(children s social behavior); id. at 12, 38-39 (parental attitudes); id. at 15, 42-43 (com­
munity involvement); id. at 16, 45-46 (children’s health).

ment auspices. If Albert Shanker wants the teachers to control day 
care programs, let him have an experimental grant for a few years to 
explore how he and those with whom he works would administer the 
program and what benefits would accrue to children. Bettye Cald­
well’s landmark child development project is part of the Little Rock, 
Arkansas school district and might provide a model for similar efforts 
in other environments. The Children's Defense Fund could be given 
financial support to coordinate projects under various community 
control models, thereby affording an opportunity to evaluate the 
claims CDF makes for that form of public intervention. If these kinds 
of experiments were adequately funded and patiently observed, they 
would do much to generate the reliable evidence needed to make in­
formed assessments of alternative public policies.

Refinement of established programs, such as Head Start, may pro­
vide another avenue for experimentation in child development policy. 
Recent evidence indicates that Head Start is achieving not only its 
original purpose, namely cognitive gains, but also improvements in 
children's social behavior, parental attitudes, community involvement, 
and children s health.’11 This successful evolution suggests that the 
program should be strengthened and expanded within its present 
structure with an eye to testing the comprehensive approach.

In light of these opportunities for change, Steiner's failure to endorse 
a comprehensive approach to children's policies is disappointing. In 
advocating more of the same compensatory programs, Steiner fails to 
recognize that the compensatory and comprehensive approaches are 
complementary and should be pursued simultaneously. By the same 
token, incremental programs can be expanded into more comprehen­
sive ones, and even limited comprehensive programs like Head Start 
may form a unified framework within which both established and 
emerging programs can flourish. Nevertheless, despite Steiner's un­
necessarily cautious recommendations his book is a welcome addition 
to the all too limited body of literature in this field. It will be of 
significant assistance to children's lobbyists and policymakers, as well 
as to citizens ready to join the debate about the future of children's 
policy.
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