


HILLARY CLINTON,
CHILD SAVER

What she values will not help the family

By Christopher Lasch

Articles and speeches by Hillary Climzon discussed in this essay:

=Children Under the Law," Harvard Educzrional Review 43 (1973): 487-514.
“Child-en's Policies: Abandonment and Neglecz.” Yale Law Journal 86 (1977): 1522-1531.

“Children's Rights: 2. Legal Perspective,” in Patricia A. Vardire and llene N. Brody, eds., Children’s Rights: Contemporan

Perspectives (New York: Teachers College Press, 1979).

“Teacher Educatien.” in Shurley M. Hord et al., eds., Bexon the Looking Glass: Papers From a Narional Symposium
on Teacher Educatior. Policies, Practices, and Research (Austin: University of Texas Center for Teacher Education. 1983).

“The Hea! <y Development of Our Youth" (Remarks presented to the Eighteenth Annual Meering

- of the Southeastern Council of Fotndations, 1987).

“A Bridge Over the Mississippi” (Keynote address. Second Annual Urban Education Symposium,

’I:e Democrats may win this elec-

tiori on economic tssues alone, but if
they expect to govern the country,
they will have to convince a skeprical
public that they understanc. among
other things, why so many parents de-
spair of raising children properly today.
Can this country's parents be con-
vinced by Bill Clinton or, more to the
point, by Hillary Clinton, a so-called
activist on children’s issues?

From a parent’s point of view, the
assertion that we live in a child-
centered society—a common de-
scription of the United States—is hard
to listen to with any patience. Every-
day experience indicates otherwise. It

is not just that our streets are unsafe,
our schools understaffed and under-

Christopher Lasch’s books include Haven in
a Heartless World: The Family Besieged;
The Culrure of Narcissism; and, most re-
cently, The True and Only Heaven:
Progress and Its Critics (Norton).
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Memphis State University, 1990).

funded, our popular cuiture contami-
nated by graphic images of sex and
violence. The trouble goes deeper; it
makes itself felt not merely in the un-
wholesome influences from which
even the most affluent families cannot
shelter their young but in the absence
of countervailing influences that
would make children feel welcome in
the world. Americans raveling abroad
often remark on the ubiquitous pres-
ence of children in public places,
where strangers fuss over them like
pets. In our country, we prefer to keep
them out of sight and out of mind.
Our public places bear an invisible in-
scription: Children Keep Out.
Adults are too absorbed in their own

pleasures, their own business—in get-

ting and spending—o have much time
for children. They try to compensate for
this neglect by the invention of “qual-
ity time"-—a poor substitute for the ca-
sual acceptance of children into adult
routines, as a consequence of which

children learn what is expected of
them. When it comes to the younger
generation, American adults do not
seem to expect much of anything.
Instead of holding the young up to
exacting standards of personal con-
duct, adults try to make things easy
for them—another way of overcom-

. pensating for the intermittent quali-

ty of their own attention. Every parent
feels complicit in this vicious circle
of neglect and indulgence. There is
no escape from it; it is built into the
very marrow of our wasteful, heedless
way of life.

Somehow the normal ties between
the generations (like the ties berween
men and women) have frayed to the
breaking point. The sense of mutual
dependence and obligation has given
way to a jealous regard for the rights of
individuals, carried to the extreme of
mutual animosity and recrimination.
The prevailing climate of opinion
makes children impatient with parental
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restrictions in any form, while parents
resent the constant challenge to their
authornity. They are saddened by their
children’s lack of grativude and respect,
even when they suspect that gratitude
and respect are undeserved. For thei:
par, the young insist on strict obser-
vance of their rights, Family life be-
comes a matter of nonstop negotiation.
Charges and countercharges fil! the air
In a society composed of sovereign in-
dwviduals, the family becomes a polit-
ical batctleground on which the
generations cenfront each other as ad-
versaries, each appealing to outside
furces in the hope of shoring up therr
own position. The clder generation is
attracted to the political séogan of “fam-
ily values,” the younger to the growing
campaign to give the nghts of children

the ful! protecrion of the

~  law.

<

st as a lawver as:aciited with

the Children's Deiense rund and mare
recently as a SeNIOr PArc. 27 in a promi-
nent Litele Rock law :irm, Hillan
Clinton has had a goc-2 deal to sav
about children's nghts, = serious con-
sideracion of her views would seem ro
e called for, and not merelvatarn
Of respect fur @ Woinan too ofte
wdged by trivial notions of the cor-
Juct becoming ta poiitical wives
Hillary Clinton has bezwnitieg a0
lecturing on wha: she mas called 1he
“healthv development of our vout!
for nearly twenty vears. and both she
and her husband have stated that chil-
dren will be her “issue” should he be
elected in November. Her views can
thus be seen as an indication of what
a Democratic administration might
do about the plight of the family.

Garry Wills, writing about Hillary
Clinton last spring in The New York
Review of Books, noted that her plea
for a wide-ranging policy on fami-
hies “will be opposed by traditional.
ists.” Evidently, he assumes that this
1¢ 3 point in its favor. But objections
to the kind of family policy she has
in mind cannot be dismissed so ca-
sually. They need to be stated as
clearly as possible, if only because
they help to explain the defection
of “Reagan Democrats” from a party
that no longer seems to care about
people engaged in the hard work of
raising children, Hillary Clinton’s
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writings exemplify the view of fam-
ilies that so manv working people

find objectionable. From her pers

spective, the “traditional” family s,
for the most part. an institution in
need of therapy, an institution that
in the way of children’s
rights—an abstacle to en-

T lightened progress.

he movement ror children's rights,
in whick Hillary Ciinton has plaved an
active part throughout her professional
career, reflects the nolidicizanon of fam-

ily life. Clinron regards the chtldren’s-
nghts maverent a: a logical extension

of earlier movemen:s to give civil rights
to slaves and women. The legal pre-
sumption of incompetence, which re-
sults in children’s exclusion from full
citizenship, i¢ almost as arbitrary, she
argues, as the exclusion of any other
category of perseas. In “Children’s
Rights: A Legal Perspective.” she wrires
that “the first thing to be done is to re-
verse the presumption of incompe-
tency and instead assume all in-
dividuals are competent until proven
otherwises. . . Yet the law basically
treats all ...children, at their dissimi-
lar stages of life:, as incompetent.” She
insists that the propenents o! this un-
fair discrimination against the youny
use essentially the samie arguiments
orve used wjustfy discrimination
ag.inst women and Backs. “The basic
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rationale for depriving peorle of rights
in a dependency relationship 1s that
certain individuals are incapable or
undeserving of the right to take cae of
themselves and consequently nees so-
cial institutions”-—she has in nuind
slavery and tzadirional marriace—
“specifically designed to safeguard their
position.” Clinton thinks it unfartu-
nate that children's “relative power-
lessness . . . makes them uniquelv vul-

nerable to this rationale." She grudg-
ingly conzedes that the “phvsical. in-
tellecrual, and psvchological in-
carpacizics of (some) children™ may
"render them waaker than (some” =1d-

erpersons,” bus the interir poaisiin ¢
which the law assigns themn a'ss has
to be seen. she argues, “as pert ot che or
ganization and 1declagy of the paliti-
cal system tzelf.” As she sees it the
“pretense that children's issues are
somehow abuve or beyond polities”s -
I'am quoting here from "Childrer, Un-
der the Law"—"endures and 1s
reinforced by the belief that families are
private, non-political units whose in-
terests subsume those of children.”
Though Clinton dnes nat press the
point, the movement for children's
rights, as she Jescribes it, amounts to
anorher stage in the long struggle
against patriarchy

It is her cantention, advanced in
“Children Under the Law," that since

children have “interests dematsstrahly
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independent of those of [their] par-
ents,” they cannot be represented by
anyone other than themselves: This
argument, which rests on the classic
liberal premise that tvdividuals are the
best judge of cheir own interests, un-
dercuts the authoritv not only of par-
ents but of the state when it acts in
loco parentis *Clintan draws heavily
here on revisionist hactories of the pro-
gressive reforms insaituted early in this
century—reforms that transferred con-
trol of delinquent children from par-
entsto the juvenile courts, established
a broad array of cuszadial institutions
for children, and made schoal atren-
dance compulsory, thus preventing
parents from exploitmg their children’s
labar, but also cutting into the familv's
responsibility for education

The “child savezz." as revisionist
histonans sarcastical* refer to these re-
tormers, had unlim:zed contidence in
their ability to act ~:n the best inter-
ests of the child,” © ut their new pa-
temalism was, if an~=hing, even more
heavy-handed thar. he old Reforms
enacted dunng the p-ogressive erdems-
powered the courrs to remove chil-
Jren from “unsuizable homes,” to
sentence them to 1n Jeterminate peri-
ods of incarceratior. without proving
their guilt, and to cverride the usual
legal protections agzinst summary ar-
rest and detention 3v replacing ad-
versarial justice w:th therapeutic
justice, these reforms created new va-
rieties of arbitrary power. Neither chil-
dren nor their parents, it tumed out,
had much recoutse against authori-
ties who were “onlv trving to help.”
The state could now segregate Jde-
viants for no other reason than that
they or their parents refused to coop-
erate with the juvenile justice < stem,
especially when refusal to cooperate
could in itself be construed as evi-
dence of a bad home environment.

Some critics have cited the de-
plorable effects of buseaucratic inter-
vention as a reason 1o restore soine of
the parenwlresponsibility expropriat-
ed by the state. Clinton proposes a
very different solution. She wanwm to
abolish minority status., to give children
and adolescents the same rights as
adults, and to integrate them as fully as
possible into our adversarial system of:
justice. She condemns the state's as-
sumption of parental responsibilittes

not because she has any faith in parents
themselves but because she is oppased
to the principle of parental authority
in any form#When we treat young
people as dependents, she argues, we
discourage them from taking respon-
sibility for themselves. Moreover, the
assumption that adults know best is
contradicted, in her view, not only by
massive evidence of parental incom-
petence but also by the disagreements
that come between parents and chils
dren. After all, Clinton argues in
“Children Under the Law,” children
can have “strong opinions” of their

owni. Why should the law

listen only to their elders?
C linton devotes a good deal of at-
tention to the case of Wisconsin v.
Yoder (1972). 1in which the U.S.
Supreme Court—unwisely, in her
view—allowed three Amish families
to keep their children our of hizh
schaolynotwithstanding a srare law
compelling atrendance. ' Justice
William: O, Douglas, dissenting i pan.
noted that no one had asked two of
the children aftected by the decision
whether they shared their parents’ re-
ligious views, "[These] children sheuld
be entitled to be heard,” Douglas wrote
in his dicsent. Their judgment had o
be consulted 1t they were o0 become
“masters of therr own destiny.” Indeed,
their judgment shoauld count mere
heavily than that of their parents A
child who aspired to become “a pi-
anist Ot an astronaut Or an oceanog-
rapher” would have to "break from
the Amish tradition.” If children were
“hamessed to the Amish way of life,”
their lives were likely to be “stunted
and deformed.”

According to Clinton, this “ground-
breaking view of the case” lays down
principles that ought to.guide family
policy. Instead of assuming that par-
ents know best, she argues, we should
let children speak for themselves. We
should recognize their competence to
make their own decisions. We should
treat them as rights-bearing individu-
als, not as members of families. We
should provide them with legal coun-
sel and the other privileges and im-
munities enjoyed by citizens. In the
Gault case (1967), the Supremc:
accepted these principles in ry
when it ruled that ther the Four-
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teenth Amendment nor the Bill of
Rights is for adults alone,” but the
Court has since applied them) to0 cau-
tiously for Clinton's caste. It has re-
fused to require jurv crials in juvenile
court, to outlaw corporal punishment
in schools, or to acknowledge a "fun?
damental, personal right to educa-
tton,” as Clinton puts it in “Children
Under the Law.”" The Court has re-
sisted the logic of Gault and thus held
back the children’s cause.

In a sociery that finds appeals to
individual rights irresistible, Clinten's
position looks attractive at first. Who
could object to principles that are de-
signed to protect individuals against
arbitrary authoricy—against the state
as well as the familv? A careful read-
ixg of Clinton's argument, however,
shcws that she objects to the family
much more than she ohiects to the
stare. “Linless we have a familv poli-
¢v in this countn,” she majnrains in
“Children’s Rights: A Legal Perspec-
tnve,” “then whatever we do on be-
ralt of children in re’ation to their
farilies will conuinue t be band-aid
medicine, lacking clear objectives and
subject (o great abuse.” She ¢riticizes
the “decision maker's extreme reluc-
tance to interrupt family life” and calls
tor a “theory that adeguately explains
the state's appropriate role in child
rearing.” Although she wamns that the
state's authority must be “"exercised
enly in warranted cases,” her writings
leave the unmistakable impression
that it isthe family that holds children
back, the state that sers them free.
The family tries to “hamess” them, as
Douglas put it, to a narrow, stultifying
way of life. The state. on che other
hand, gives them educational oppor-
tunities that broaden their horizons,

integrate them inte the exciting cul-

ture of modemity, and make 1t possi-

ble for them to become astronauts or
oceanographers,

In Clinton's view, formal school-
ing needs to be supplemented with a
range of other programs that will pre-
pare underprivileged children to take
advantage of educationa! opportuni-
ties, provide them with proper health
care, make sure they get a proper di-
et, and generally minister to their elab-
orate and systematically studied
requirements. No less than the child
savers, she puts her faith in “pro-
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of,;:acxal issues in America. This collection of
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You deserve a factual look at...

Loan Guarantees for Israel

Are they in the best interest of the United States?

Several months ago, there was much discussion whether loan guarantees in the amount of
$10 billion should be granted to Israel for serement of Soviet Jevss Because of disagree.
ment on housing stants in Judea ‘Samaria (the “West Bank"), it was decided to postpone the
marter. Now, with & neww governmient in Israel, understanding on this point has been
reached and the loan guarantees have been granted. 8ut still, we should ask ourselves

Are these loan guarantees good for the United Stares? Were we right in granting them?

What are the facts?

What is the purpose of the
Joan guarantees? For many yeats, it
has been one of the m:aior purposes of
U.S poiicy to persuade the former Soviet
Union to allow free emigration of it cia-
zens. Now that thic lofty goal has finally
becn actained, the Jei:s of the country, its

ing a note for a fnend. No money will be
tansferred to lsrael fror the U.S. Treasury.
Tnere wilt be some "scoring.” But che ulti-
mate cos: to the United States swill be zero.

In its 40-vear kistory, Israel has
never defaulted or 2 loan. The credit
guarantees wil' not :ncrease the US.
ashait, nor will they effect domestic pro-
grams In any way. Tre United Stares rou-

most endangered

tinely grants such

minoriry, have opred “The loan guarantees w!ll not cost ioan guarantees iraq
in large numhers © g anything...they will be of grear ¥-2s granted S5 bil-

leave. A good num-
ber have choser to
come to the Unised

economic benefir to the
United States."

lion guarantee just o
few months before
ir.2 outhreak of the

States, The great
maiotty have chozen is-ael as thewr new
hoineland. So far abe:: 400,000 have
come; atotal of 1 mull:srito 1,5 million
ate expected over the next [ive vears
Israel has a pecpilezion of 4 or 5 mil-

licn. The expacied imm_grauon is equiva-
lent to an increase of 5¢-75 million n the
United States—miore ¢zt the population
of cur three or feur mos: populous states
These people armive virtuaily penniless in
Israel. All have to 5e feZ clothed, housed,
educated, jobs ha.e to bs found, and infra-
structure has 6 b2 crez-ed to accommo-
dete this hege irflux The United S:ates
canirake grea; priGe in D2:ng an acuve par-
cipans in this humar,::aran endcavor
What will the loan guarantees
cost the United States? Misinformation
about the loan guarartees abeunds. israel
gews guararitees—not ioans or grants from
the United S:aites. It is equivalent to co-sigr-

Culf war; ahout
$600 biillior in domestic guarantees and
¢irect loans are experied to be granied
s the U.S within t-¢e nex: five vVears
What's in It for the United
States? The Joan puz-anwes are essertial-
& @ humanttanan Jn:eraking. But thete
will be substannial tanzble benefies fo: the
United States, Econormus activity in Israe’. as
2 result of this immiz—zacn, 1s propacted to
cause a surge of $170 =ior: in imposts over
the next five vears. a: jeast $30 billion of
v'hich s pro‘.e:red 0 2¢ purchased in the
UniteC Stares iraddizon the U S, :axpayes
v il bensSe o the ruqe 27 several bilhon do!
s2vs Frum the seracing of the debt mos: of
which wall be placed v :h US, banke: Ahout
“0% of the appronuma;ly 230,000 housing
units required to snelres the immigrancs wil
be purchased in the U-.:ed States, a1 a coss
of not less ¢han S3 bliton. All of this will
creare tens of thousards of new U.S. jobs

Israel's record as a major non-Nato ally is unigue 1n 2 world of unce=zing. and shifting
alliances. Our nationa! interest is served in soemgthering this ally anc in assisting 1t in the
absorption of whai may be as many as a million new immigrants Trhese immigrants wil!
further strengther: the only demociacy ir. the AMiddle East—polincally, economically and
militarily, and thus make even more valuadle this outpost of Westemn civilization in an
area in which the {nited States has such a vizal stake. The United States can take great

credit for the exodus of Jews from the former Soviet Union to lsrasl. We
the moral obliganor to see chat migration succeed. The loan guaraatees

ave assumed
not cost us

anything; on the concrary. they will be of grea: economic bernefit to the | 'nited Stares
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grams.” The proliferation of children's
programs—Head Start, day care, pre-
natal care, maternal care, baby clinics,
programs for assessing standards in
public schools, immunization pro-
grams, child-development programs—
serves het as an infallible index of
progress.

She opposes bureaucratic inter-
vention, then, only when it becomes
explicitly patemalistic. Her position
amounts to a defense of hureauvcracy
disguised as a defense of individual
autonomy. She has no objection to
bureaucratic control of children as
long as it preserves the appearance of
treating them as if they were adules. In-
stead of the pareralism of the fami-
ly—which at least makes no pretense
of being anvthing else—she gives us a
make-believe world in which everv-
body pretends that distinctions be-
rween children and adults have ne
Fasis in fact, or at least defy general-
ization. Exceprions to the presunmip-
tien of chiidren’s legal comperence
Clinton asseris in “Children Under the
Law,” can pe justified onlyv by “sup-
porrabie findings"about the “empirical
differences” among cluldren. “The dif-
ference between a rebuttable pre-
sumption of incompetency.” che
reasons, "and a presumprion of com-
petency is that the former places the
burden of proof on children and their
allies.” By shifting the burden uor proof
against bureaucratic intervention to
parents. the abolition of minonzy sta-
tus, like “the abolition of slaverv and
the emancipation of married women,"”
would have the desirable effect that
“children, like other penons,” would be
presumed “capabie of exerecising rights
and assuming responsibilities until it
is proven otherwise.”

Clinton wantsto protect these chil-
dren-not onlyagainst their. parentg
botalso againstthe state, yetthe pol-
icysherecormnmendswould inevitably,
strengthen the-hand of children’s self-

_ appointed “allies.” Legal rights are an

indispensable safeguard against intru-
sive state power, but they are nort the
only safeguard or even the most ef-
fective. Indeed, they are not effective
at all when it comes to the needs of
children. The best defense against the
state is the informal authority exer-
cised by the family, the neighborhood,
the church, the labor union, and all
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Listen.

american
voices

can be heard
at The New York
Public Library<

In this series of talks ar the Libehry,
Native Americans and Hispanic
Amenricans tall: abaut their cultiral
experiences five hundred vears
after the Eurapeans arrmived in
America. The American Voices
series, organized by the Librany's
Public Education Program, is
presented to complement the exhi-
bitton, "New Worlds, Ancient
Textsi The Culrural Tmpact of an
Encounter,” Seprember |+ -
through Jancan: ¢ 1993

Tnesday, Sepiemizer 29, 6 p.m
Nicholasa Mohr
“Who Is an American
Chitd?"

Wednesday, Nozember 4, 6 pon
Chief Irving Powless, Jr.
“Apologies to Mother
Earth"

Tuesday, November 17, 6 t.m
Richard Rodriguez
“Nothing Lasts a
Hundred Years"

Iednesday, January 6. 6 p.m
Rayna Green
“I'm Just Glad Columbus
Wasn't Looking For
Turkey: An Indlan
Perspective on 1992"

The series takes place at The New
York Public Library, at Sth Avenue
and 42nd Street. Tickets to each
talk are $6. Call (212) 930-0571 for

informatiun,

Thieswries has b e prasilids by the Coraml

Marmice Fomitaie Mokl e

appears frequently in her recent writ-
ings and speeches, comes from Israel,
where the authorities have set out to
teach mothers how ro encourage
*more critical, analytical thinking” in
their ofspring. The lsraeli pregram is
aimed at “Jewish immigrants from

North African countries, many of °

whom," as she explains in her address
“A Bridge Over the Mississippi,” came
from “very depressed circumstances,
were uneducated. had tived a very tra-
ditional, almost biblical, life." Thesey,
mothers do not understand the im-
portance of talking to their children;
and "you will find" the same defi-
ciency. Clinton insists, “in many poor
homes in our country.” It s no won-
der to her that “our young children
today don't have adequate language
skills." when thetr parents fail vograsp
the elementary poine thar child
reafing requires communication.
Criticism o parental incomperence
has alwavs been the child savers' stock-
in-trade, Such arguments played an
important past in the progressive
movement, which laid the founda-
tions of the welfare state. Then, as
now, criticism was directedagainstal-
legedly benighted, backward peoples
who clurig to their ancestral wavs and
resisted. assimiiation into the domi-
nant culture of the Enlightenment.
The urban trasses. said Washington
Claiden, an 2acly exponent of the so-
cial gospel, had ro ke “civilized, edu-
cated, inspired with new deas "
Florence Kelley, the child saver puar
excellence, complained that a nypical
ltalian girl, even when exposed to
vears of schooling, forgot everything
she learned a: soon as she marsied.
and proceeded to bring up “in the
most unreasonable manner the large
family which contirwes to the second
generation in the ltalian calonies. She
will feed her infants bananas, belogna,
beer and co%ee; and many of these
potential native citizens will perish
during their first year, poisoned by the
hopeless ignorance of their school-
bred mother.” Then it was beer and
bananas that came under reforiners'
censure; today it is a failure of com-
munication skillsand, as Hillary Clin-
tori 15 fond of saying, low “self-esteem.”
The therapeutic campaign against
backward, “traditional" families hasa
.ong history, which alone should make

us skeptical about the desirability of
another campaign along the same
lines. After years of bureaucratic ex-
penmenamtion, we are enrirled to won-

der whether a “comprehensive child .

care program”—Clinton’s panacea—
is what the country really needs. Pre-
vious efforts to rescue children from
“undesirable” families have produced
very little in the way of desirable re-
sults. A negative verdict on those ef-
forts hardly rests on a “rush to judg-
ment." lc rests on experience stretch-
ing back to the heginning of the cen-
tury.

The complaint that the United
States has no family policy 1gnores
the policy that has been in operation
for a long time, the thnust of which is
to transfer control of children from
the local community to state-des ised
instieutions designed specifically for
that purpose. As Jane Jacobs puinted
out more tharn thirty vears age, a vase
amount ot “normal;easual manpower
forchild rearing” is wasted when re-
fonners seek (o replace informal mech-
anisms 0i social control wizh pro-
fessional supervision Healthy neigh.
borhoods Jacobs denu natrated, teach
childrer: a lesson thar cannot be
taught by educators or protessional
caretakers: namely, that "people must
take a modicum of public responst
bility for each other even if they have
no ties tor each ather " Neighborhoods
encourage "casua! putlic trust,” Ja-
cobs wrote 1n The Death and Life of
Great American Cuigs. When the cor-
ner grocer or the locksmith scolds a
child for running inco the street, the
child leams something that “people
hired to look after children cannot
teach, becausc the essence of this

responsibility is that you

v  doi without being hired.”
bltimately, bureaucratic inter-
ference with the family has served not
to “empower” children but to weaken
the institutions that stand between
the child and the greatest threat to
che family, our consumer culture.
Many parents now see themselves pit-
ted against consumeristn “in a struggle
for the hearts and minds of their own
children,” as Barbara Whitehead re-
ports in a publication issued by the
Institute for American Values. It is a
strugple they seem to be losing. They
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those other intermediary institutions
that make it possible for communi-
ties to educate, discipline, and take
care of themselves without calling on
the state. The growth of the welfare
state weakens those institutions, and
reformers then cite che resulting dis-
array in order to justify anather dose
of the same medicine. Far from en-
couraging individu:al autonomy. how-
ever, the welfare stare tums citizens
into clients. Chinton thinks it would
be a good thing if young people could
“organize themselves into a self-
interested constituency” like other
victims of discrimination. She does
not seem to see that dependence on
the state is no better than any other
form of dependence—worse, in the
case of those who are necessarily

dependent by virtue of their

~ inexperience,

he most compelling arg
against excluding anv group from fuli
citizenshup is that people learn re-
soonsibility enly by exercising 1t P
this argument breaks Jown in the
of children, whe n~e3 a long per:od ot
turelage before the are able to take
care of themsels en John Stuart
Mill. who based his - litical philoso-
phy on the principle that individuals
know their own interests and did not
hesitate to draw the logica!l conse-
quence in the case of women, never
thought to exrend legal righes to chil-
dren. His cornmon sense told him that
tt would be quite inappropriate to treat
children as if they were adults before
the law.

The fiction of legal equality for chil-
dren ignores the obvious disparities
of power and experience that give
adultsan overwhelming advantage in
dealing with children, especially when
they come in the seductive guise of
liberators. When outsiders side with
the child against parental authoriry,
they gain his confidence only to abuse
it for their own purposes. Whether
these purposes are malignanr or be-
nign, commercial or philanchropic,
makes very lirtle difference in the end
In either case, the child becomes an
unwitting instrument, a means to
someone else's ends—selling sneak-
ers, say, or freeing children fom a way
of life chat “stunts" and “defurms”
their growth. Parencal authority. cven

though it is obviously open to terrible
ubuse, at least acknowledges children's
weakness and vulnerability. The no-
tion that children are fully capable of
speaking for themselves, on the oth-
er hand, makes it possible for ventril-
oquists to speak through them and
thus to disguise their own objectives
as the child's. .

The social conventions that still
guide public policy, even after decades
of bureaucratic expansion, assume that
parents are competent fo raise their
children and that the burden of proof
lies with those who argue otherwise.
But these are the very conventions
that Clinton seeks to overturn, In her
writings she dismisses them: variously
as the product of “romanticism about
the family," “cherished, albeit fanta-
sized, family values,” “recalcitrance” in
the face of progress. In “Children’s
Policies,” in which she reviews The
Children’s Cawse. a book by Gilbert
Steiner pubhsned by the ”lrmkmgs
Inszitution. Chaton criticizes 1ts “pre-
dispositior. tow ard nonintervenuon”
in family lite. Steiner puts a “special
burden of procit”™ ¢n policymakers who
demand prograii - tor children that
compete with the family. Among the
innumerahle pragrams already in ex-
istence, onlv che school lunch pro-
gram, he thinks, deserves to be
considered an ungualified success.
Clintan deplares the rendency to
judge children’s rrograms “more quick-
lv and harshiv than ozher government
programs.” Thev deserve "more ume
to be tested.” The “rush o judgment”
leads to premarure “disillusionment.”
We should not be Jetesred from a
“comprehensive child care program,”

in other words, merely because the
existing programs show se little evi-
dence of success

In order to “overcome the non
interventionist impulse,” to rice ahove
the “relucrance to interrupt family
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cannot compete with the television
set and the peer group, which teach
children to want more than is good for
them and to acquire a precoclous taste
for sex, drugs, and excitement. "Par-
ents talk about the pressure on their
grade-school children to buy $65
Reeboks and $45 scone-washed jeans,”
Whitehead writes. They are shocked
by plans to diseribute condoms in the
public schools; even if they concede
the need for precautions of this kind,
they want o knew whart has brought
our soctety to such a pass.

The culrure of consumption, with ics
unending propaganda of commadities,
seduces children at an early age, makes
them impatient with pareneal disci-
pline, and supports their resistance to
anyone who interferes with their plea-
sure. Not onlv does 1t cormupr children
directly: it undermines the family by
constantly raising the definition of a
middle-class standard of living. Par-
ents have to woark longer and longer
hours 1n order ro acquire consumer
gouds that tormerly would have been
constdered luxunes but are now
deemed essential toa goodlife. In the
last twenty years, Americans have
added the equin alent of a whole month
to the working vear, according to
Julier Scher in The Overuorked Amer-
wan. At a ume when cheir children
need gurdance more than ever, par-
ents tind most of their artention moe-
nupolized by the demands of the job

Yet chese parents, perhaps the most
consenvative group in the country, are
poorly served by a conservatism, so
called. chat begins and ends wich acel-
ebration of the free market. Republi-
cans may hate what is happening to
our children, but their commitment to
the culture of acquisitive individual-
tsm makes them reluctant to trace the
problem to its source. They glorify the
man on the make, the smart operator
who stops at nothing in the pursult of
wealth, and then wonder why ghetto
children steal and hustle instead of ap-
plying themselves to their homework.

The Republicans' unwillingness to
indict the market in the collapse of
the family gives Democrats a chance
to address an issue of fundamental
importance and at the same time to
retrieve their party's declining for-
tunes. By looking at the “children’s
cause” through the eyes of hard-

Box MAJ2. 303 = fiain St Burkittsville, MD 21718 L

The Very Best of PBS

from the spellbinding drama of /, Claudius
and 4 Tale of Deo Cities to profiles of
-~ Einstein and LBJ, Bill Moyers’ Amazing
Grice, lardmark Specials on the American
Imban. natire, sctence, plus Agatha Christie
thrillers, dlet and health programs, and
m.re—all great gift ideas, too!

Firg girple shy'e 3
Dua‘.*eua
male=naty -
wih '1sur.' tar thg amrcarart 5o you
£3n 'ael godd whtia yoe, 'cox good. Shins
Jaouses, pans shans alvels, dresses
'sl-(»wnv v o T30 azman and

en Call row 1or 32.24 58 co'out 3ia

8 FREE 1. 800-222-8024 | PBS HOME VIDEO

a I.lfewear A Cottage Indusfly Depr 36118 11584 La Grangs, Los Angelex. CA 90025
Toll Free: 1-800-338-5356

vy o sy o oy

'y

[hay Mg b s

MARK TWAIN

Amerncas Greatest —umorist

EXPOSES

1o the drst time, % s .| dazzling range of v e'ws monds, genres interests,
and conuc dev 2+ 0 270 preces, sparin:ng 33 vears, all written by

HIMSEILXF

udind tall tales s= - stor 2s. hoanes. bur esques, philosophical dialogues,
“ssavs, ems. Max — s and sketches an e envthing from income taxes and
al pre - *u clothing tashions and presidential politics,

la Twoo New Volumes From

THE LIBRARY OF AMERICA

MARK TWAIN: Collected Tales Sketches, Speeches, & Essays
The must reved. =2 collaction of Twain's great short works ever published
Ava. =Die singly or in a doxed collector's edition

America’s

utrs (A v dssvries Pimwe

o galatier ol ey turn e PRl dmated By PG LF A b o 1 b - . o
0o 0 inntin chewnl. vttt 1130 Lty o Merssrca 140 GO S50 Y. Y HOIRLY e e {215, I 3%et) = _J

PHOTOCOPY CRITICISM 4
ESERVATION




" Is your library

lled with
cold-dark-matter?*

The Barnhart

Dictionary
Companion

a quarterly 10 update general dicucnanes

Editor-in-Chief:

David K. Barnhart, New York
The Bamhart Dictionary
Companion keeps your reference
section up-to-date, having intro-
duced over 4.000 new tenms

and expressions to the English
language. Not only does The
Barnhan Dictionary Companion
give you the word, 1t also gives
vou the history of the ward
examples of the word m text as
it has alreads appeared, expians-
tions of word formatien, as well
as its meaning and correct usage
Suffering from video garic
epilepsy or CN'N Comple”

No dictionan = complete withoiw

The Bamhan Dictionary
Companion. Educate the masses!
1 formezdiy alwavy ales Lord maner 1 g V=l
wadeircied dhouds of s g oo otk o ¢
N verse R u e LA heiaomene DL Lo o .~

o » o s e - Ee b o ]

Subscription Order Form

ISSN 0736-1122 Title No 582

Please enter my 1992 subscription for

Volume 8. (4 1ssues).

O PERSONAL RATE §5500

C Subscription Rate S65 (0

i Check enclosed (made pavable to
Springer-Verlag New York, Inc )

O Chargemy  JAmEx

Ovisa [OMC  Discover

Card No

Exp Date

Sigraure —

Name

Address

CirySuate/Dp

Subscnpuons are entored witk prepaymen: enly.

Orders begin with the first lssue and are filled as each

is published Prices mdude posuge snd handling

Return o:

Spninger-Verlag New York. Inc., Atm Dear Smuth,
175 Filth Avenue. New York, NY 100107858

f§} Springer-Verlag
;3:,‘“ 'I'o:{:‘-(wk:hn“ﬂ;:l;::'lb‘ev&- Vierns « Londin

reelons » Budspess

pressed parents, they can make “fam-
ily values” more than an empty
phrase. They can begin to heal racial
divisions by showing that when it
comes to children, all families want
the same thing: protection from an
intrusive commercialism that corrupts
the young and undermines parental
authority. The plight of a black moth-
er on welfare, whose children con-
front the culture of immediare
gratificztion in the supremely men-
acing form of the drugs-crime nexus,
is only an exaggerated version of the
difficulzies faced by parents 1n a work-
ing-class or lower-middle-class neigh-
boarkood or for that niatter in an
upper-middle-class subucb. Whar they
all need is 2 protected space for their
children o grow up 1n

Recommnitizn of this cotamon need
would do more to averceme class and
racial rarriers than the tiresome
Democratic thetoric of “compas-
sien”—a word thar now reeke of con-
descenston IMhe Democrat: expect ©
provide the moeral leadershup chat s 0
tadly nezded, thev will havz 1o learn
that respect s warth more than pizy
and thaz respectancludes the demand
that peaple live up to impersonal stan.
‘ards instead of making excuses for
themseives. They will have to aban-
don the welfare siate in favor of poli-
cies designed 1o strengthen families
and neighborhoods. They will have
to articuiate 2 cnitique of the market
that does nos inv ke the objection chat
the altemanve—comprehensive so-
cial planning by 2 “new class” of "so-
cial engineers".—is even worse

Eager to recapture the family issue
from their opponents. the Demaocrats
think it 1s enough for Bill and Hillary
Clintor: 10 thapsodize ahout how much
they owe tc their mothers. Like so
much in the Clinton ca:npaign, this
appeal to the oldest of itical
clichés—1! owe it ali to Moi: —looks
too caleulating to carry much convic-
tion. Indeed, 1t invites the suspicion
not just of shrewd calculation but of
shameless cynicisin when it comes
from people whose contempt for “tra-
ditional” families is part of the public
record.

The Clinton campaign has sought
to distance itself from this record—
from Hillary Clinton's "old™ writings
about the family. But the Clinton-

Gore ticket has also distanced itself
from Tipper Gore's fight to protect
children from exposure tc commer-
cialized sex and rock and roll lyrics—
a campaign that has spoken directly
to the concerns of parents with
voung children. Shortsightedly, the
Democrats want to srick ro the
“bread and butter, kitchen-table is-
sues,” as Democratic National Com.
mittee chairman Ron Brown calls
them. But the commercialized cul-
ture thar ferces children to grow up
oo quickly may turn our to be the
most tmportant kirchen-
:able wsse of al!

rr
A he Democrats have talked a great
deal duririz the campagr zbaur re-
viving hope, but they never ges be-
vond economice; the lose of jobs che
threat of foreygm compe:ition. the ere-
sion of the countri's manufacrurinig
baze No one should drcam ot Jenvi
the imgartance of these weics b
econunic decline does not fully ac.
¢ount for Americans’ loss of confi-
dence in the furure. The coun'ny has
los: all senze of direction and purpose,
arid the vacuum of moral leadership,
} think, troubles peaple even more
Jeeply than the collapse of the Amer-
can-economv. Even people not di
rectly afiecred by ecoramic dechine
worry abour the hard, svmcal worl s
their chitdren are growing up mte
Thev do noz want o hear any mors
promises. however, Thair children
hear 00 many pronuses as it 15, not
tust from politicians but fiom educa-
tors, advertisers, and anyone else with
something t~ «ell. Their children are
exposed from an early age to the
promise of glamour and excitement,
the promise of effortless achievement.
the promise of sudden fame, the
promise of drug-induced euphoria, the
promise of money. Our culture has
been corrupted by promises.

When people complain about a loss
of “values.” they are not referring to a
declining rate of economic growth.
They are asking whether those who set
the tone of American life remember
what makes life worth living They
wonder why no one in public life s
willing to consider this quest.on, Thev
long for leaders who can offer their
children something to live for—the
real meaning of hope. "
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Did Rillary Clinton really wrlte an
article that says marriage is like slavery?
Did she really say that children should be
able tosue their parents over who takes out
the garbage? More generally, does she
really want government empowered to run
roughshod over (amliles? In fact, she sald
none of these things. [ have read all of her
published writings on the law relating to
children, and her statements bear little
resemblance to the campaign rhetoric
used to describe them.

Nothing in Mrs. Clinton's publications
suggests that she is anti-family or out of
the mainstream on children’s issues. If
political motivations were different, she

Rule of Law
By Dbuglas Laycock

might be attacked from the left instead of
the right. One of her proposals was that
states should be much tougher on juvenile
delinquents, because "'rights are extended
on a premise of individual responsibility.’
(I describe these publications in the past
tense, because (hey all date from the
1970s.)

Almost everyone agrees that the state
should protect children from abuse and
neglect. The problems are how to define
abuse and neglect, and how to identify it. It
is very hard for the state to know what Is
going on inside a family, and the costs of
error are very high. Children mistakenly
left with their parents may be murdered or
maimed, but if children are removed from
their parents, both children and parents
will suffer emotional pain and loss of basic
human rights.

There Is no simple solutlon to these

difficulties, and Mrs. Clinton did not
purport to offer one. She said the state

What Hillary Clinton Really Said

should do more to assist intact families, so
that it would not so often have to decide
whether to remove a child from his [amily.
She proposed to formallze the practice of
considering the child's own wishes in cases

where the child Is competent to express

them; most judges and soclal workers
already did that, and state laws required it
in many contexts.

Perhaps most Important, she proposed
to tighten and formalize the standards for
coercive state intervention into family life.
She argued that *'state Interference with
family privacy should be minimized be-
cause of the state’'s unwillingness, or ina-
bility, to care for children as well as most
families do.** She insisted on ‘‘standards
that limit the amount of discretion vested
In decision-makers."’

In many states at the time she wrote,
the formal standard for judicial interven-
tion in the parent-child relationship was
“the best interest of the child.”" She re-
Jected that standard because it gave too
much discretion to the state; it became *‘a&

rationalization by decision-makers justify-

Ing their own judgments about a child’s
future.” Five years later, the Supreme
Court unanimously said that it too would
reject the best-interest standard.

Mrs. Clinton opposed ‘'the various

bills of rights™ for children proposed by

activists in the children’s rights move-
ment. These *‘manifestos” would create
"'socio-psychological rights" with *‘vague
enforcement guidelines." More generally,
she emphasized "the limited ability of the
legal system to prescribe and enforce the
quality of soclal arrangements."

Of course it Is easier to see the need
for objective standards than to formulate
them. Mrs. Clinton suggested two stan-
dards.

At one point she suggested a purely
medical standard: ''Parental behavior
that does not result in medically dlagnosa-

ble harn to a child should not be allowed to
trigger intervention, however offensive
that behavior may be to the community."
Inanother passage, discussing compulsory
education laws, she went beyond the medi-
cal model to recognize any harm that is
both irreversible and serlous. But "if the
consequences Seemn reversible or insub-
stantial, the assumption that the parent
knows best should probably continue to
govern.*

The closest she came to saying that
a child should be able to sue his parents
was her suggestion that ""a competent
child should be permitted to assert his or
her own interests."” But legally assertible
“interests’ would be defined by her pro-
posed standards for intervention. That
Is, the competent chlld could assert his
Interests In protection from medically
diagnosable or serious and Irreversible
harm inflicted by his parents. Any lesser
interest would not be a ground for coercive
state intervention In a family.

Assuming Mrs. Clinton meant to permit
children to sue without adult assistance,
that would be a change more of form than
of substance. Children can already sue
their parents, but they must do so in the
name of an adult — any interested adult in
some states, representatives of social serv-
ice agencies in others. Judges commonly
appoint independent counsel for children
when that appears necessary to protect
their interests. As a practical matter, a
child needs adult assistance to proceed
effectively in court, and it makes little
difference whether the suit is formally
brought in the name of the child or in the
name of the child's adult representative.

Mrs. Clinton did compare marriage
to slavery, but the comparison was historl-
cal and in context entirely uncontrover-
sial. She simply listed legal institutions in
which the legal rights of some persons
were wholly entrusted to other persons.

mI,WA_.

A17

Through the mid-19th century, married
women were legally subordinate to their
husbands. In this one respect, thelr status
was similar to that of slaves and chlidren.
Mrs. Clinton's comparison went no fur-
ther; she did not even hint that niost
women were treated like most slaves. And
she immediately noted that the legal de-
pendency of children is largely explained
by their 'physical, intellectual, and psy
chological incapacities.” K

The modern relevance of this comparl
son was left implicit. I take her point to
have been that good intentlons are not
enough, that legal regimes to protect
dependent persons may harm them’ iif-
stead. The historical examples were sim-
ply one more reason to re-examine our
law and institutions for protecting chil-
dren, tosee if thelr original good intentions
could be better achieved in practice. ...’¢

We are long past the time when parents
had absolute power over children. There IS
broad political consensus for child labog
laws and for mandatory vaccinations and
health checks at the start of the school
year. There is consensus for compulsory
education, despite deep disagreement
about therespective roles of public, privaté
and home schools. And there Is over-
whelming consensus for state prolectlon
against abuse and neglect.

The question is no longer whether
the state should sometimes intervene in
family life, but when and how and undet
what standards. Mrs. Clinton's proposéd
answers to those questions are thoughtful
and balanced. Reasonable people can
agree or disagree, especially with respect
to the inevitable difficultles of implemen:
tation. But the charge that she is antl-fam-+
lly Is a distortion without basis In her
writings. it

Mr. Laycock is a law professor at the
University of Texas, Austin.
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Children Under the Law

HI1IL.LLARY RODHANM

Chliildyen’s Defense Fund

The author cxamines the changing status of childyen under the law. Traditionally,
the law has rveflected a social consensus that children’s best interests are synonymons
with those of their parents, except under the few civcinnstances wnere the state 1s
authorized to intervene in family life under the doctrine of parens patriae. Little
consideration hus been given to the substantive and procedural yights of children
as a discrete interest group. At present, law reforin is moving to change children’s
legul status in two ways: by extending morve adult vights to childyen and by vecog-
niung certain unique needs and interests of children as legally enforceable nights.
Ms. Rodham summarizes vecent Supreme Court decisions which will influence
changes of both kinds. and suggests specific directions veform might take.

The phrase “children’s rights” is a slogan in search of definition. Invoked to sup-
port such disparate causes as world peace, constitutional guarantees for delinquents,
affection for infants. and lowering the voting age, it does not yet reflect any coherent
doctrine regarding the status of children as political beings. Asserting that children
are entitled to rights and enumerating their needs does not clarify the difficult issues
surrounding children’s legal status. These issues of family autonomy and privacy.
state responsibility, and children’s independence are complex, but they determine
how children are treated by the nation’s legislatures, courts, and administrative
agencies.

This paper briefly sets out the legal conception of children’s status underlying
American public policy and case law, and suggests various ways in which this con-
ception needs major revision. There are important new themes emerging in the

fiarvard Educational Raviewr Vol. 43 No. 3 November 1973
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interpretation of children’s status under the law, and several new directions which
(uture litigation and legislation in the interest of children might take. Of particular
interest is the trend toward recognizing children’s needs and interests as rights
under the law.

Attributing a right to a person may involve describing an existing relationship
or prescribing the formation of a new one. The prescriptive aspect of right repre-
sents a moral judgment about how particular interests should be ordered so that
certain ones will be given priority over others. The recent literature on children’s
rights is filled with such prescriptions. based on arguments from political. legal,
and moral philosophy. Rarely, however, do the writers mention the important
differences between an existing legal right and other claims of right. A legal right
is an enforceable claim to the possession of property or authority, or to the enjoy-
ment of privileges or immunities.! Moral prescriptions and political demands, on
the other hand, are not formally recognized by the law and have the status of needs
or interests, not rights. Adult Americans enjoy the legal rights set forth in the Con-
stitution, statutes, regulations, and the common law of the federal and state govern-
ments.2 Child citizens, although their needs and interests may be greater than those
of adults, have far fewer legal rights (and duties). Indeed, the special needs and
interests which distinguish them from adults have served as the basis for not grant-
ing them rights and duties, and for entrusting enforcement of the few rights they
have to institutional decision-makers.

Current Legal Status of Children

“Children” is sometimes a term of legal classification, but it is more common to
find the legal categories of “infancy"” or “minority” describing people under twenty-
one, or under eighteen for some purposes. The status of infancy, or minority, large-

! Defining “right” apart from the general usage which the term enjoys is difficult. The best at-
tempt to unravel the jurisprudence of rights and to eluadate the various meanings which it has
acquired in the law is Wesley Newcomb Hohfeld's analysis in Fundamental Legal Conceptions
(New Haven: Yale University Press, 1919). The definition used here is drawn from the Compact
Edition of Oxford English Dictionary, v. ll, pp. 2546-2547 (New York: Oxford University Press,
1971).

* As one commentator described adult rights: . . . today liberty has been extended so far as the
law alone may extend it to all adults, white or black, male or female. rich or poor, intelligent or
stupid; subordinate relations to private persons must be consensual relations and probably annot,
under the Thirteenth Amendment and common law limitations on the freedom to contract, be
total.” Andrew Jay Kleinfeld. *The Balance of Power Among Infants, Their Parents and the State.
Part 11.” Family Law Quarterly, 4 (December 1970), 409, 410.
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ly determines the rights and duties of a child before the law regardless of his or her
actual age or particular circumstances. Justifications for such a broad. chronologi-
cally determined classification reiy on the physical and intellectual difterences be-
tween adults and children.

There is obviously some sense to this rationale except that the dividing point at
twenty-one or eighteen years is artificial and simplistic; it obscures the dramatic
difterences among children of different ages and the striking similarities between
older children and adults. The capacities and the needs of a child of six months
differ substantially from those of a child of six or sixteen years.

In eighteenth century English common law, the term children’'s rights would
have been u nonsequitur. Children were regarded as chattels of the tamily and
wards of the state, with no recognized political character or power and few legal
rights. Blackstone wrote little about children’s rights, instead stressing the duties
owed by "prized possessions” to their fathers.® Early American courts accepted this
view.* In this country children have long had certain rights resulting from their at-
tainment of some other legal status, such as parties injured by tortfeasors, legatees
under wills, or intestate successors. Even these rights, however, can be exercised
only vicariously through adult representatives. Older children have a few addi-
tional legal rights, granted by statutes which reflect some fcgal recognition of their
increased competence. Examples include the right to drive a motor vehicle. the
right to drop out of school, the right 1o vote, the right to work, and the right to
marry (although before a certain age marriage can be voided in the absence of
parental consent). The doctrines of emancipation and implied emancipation re-
lease a child from parental control following his or her marriage, after entering
military service, or after achieving economic independence or meeting another
statutory defnition of maturity. Finally, the Supreme Court has held on a few oc-
casions, and with greater frequency in recent years, that the Consutution requires
recognition of particular rights of children, among them the right to certain pro-
cedural protections in juvenile courts,® the right to refuse to salute the flag in the

* William Blackstone. Commentarics on the Lans of England, Vol. 1. 12th ed. ({.ondon: A. Strahen
and W. Wordfall for T. Caddell. 1700-1795).

¢ See, c.g.. James Kent. Commentaries on American Lawe, Vol. 1, 14th cd. (Boston: Little Brown,
O. W. Holmes ed., 1873)

¢ Halev v. Ohio, 332 US ggb (1948) (protection of Fourteenth Amendment agaunst coerced con-
fession extended to fifteen year old bov in statc criminal trial); Kent v. US, 383 US 541 (1966)
(waiver from juvenile court to adult court has to meet minimum requirements of due process);
In re Gault, 387 US 1 (1967) (adult procedural protections in criminal trial extended to delinquency
proaredings): I/n re Winship, 397 US 358 (1970 (quantum of proof necessarv for conviction in
juvenile court raised to reasonable doubt standarrh
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public schools when doing so would violate religious beliefs.® and the right to don
a black armband to protest the Vietnam war.’

Beyond such instances, the law’s concern with children has been confined to those
occasions when the state may limit parental control in the interest of necessary pro-
tection or justifiable punishment of the child, or in the name of some overriding
state interest. The theory ol benevolent intrusion into families by the state
seems to embody a contradiction. On the one hand. it operates within the
context of a powerful social consensus that the proper relationship between parents
and the state in their joint exercise of control over a child's life favors parental
dominance. On the other hand, the doctrine of parens patriae has long justified
state interference with parental prerogatives and even termination of all parental
rights.

The social consensus that torms the first halt ot this apparent contradiction in-
cludes the following assumptions: i) America is i familial, child-centered society
in which parents are responsible for their own children and have primary control
vver them, b) the community of adults, usually represented by the state, will not
assume responsibility for the child unless the parents are unable 1o do so or will
not do so. or until the child breaks .t law: c) because ours is a child-loving society,
non-parents and other adults representing the state want to and will do what is in
the child’s “'best interests’’; and d) children need not or should not be participants
with the family and the state in making decisions which affect their lives. The tenets
of this consensus, legitimized in the rules of law governing children’s affairs, have
represented outer limits beyond which child-oriented reforms cannot be effected.
The other half of the apparent contradiction, nowever, involves regular challenges
to family authority by state representatives. Certain social norms are enforced at
the expense of family privacy, in the name of a child’s best interests.

The most striking characteristic of children’s law is the large degree of discretion
permitted decision-makers in enforcing community norms. When intervention
must occur, bureaucratic discretion replaces familial discretion. The statutes au-
thorizing state intervention implicitly accept that the state’s representative will
know what children need and should not be straight-jacketed by legal technicalities.
For example, laws against child neglect or abuse represent a community’s decision
to intervene in a parent-child relationship. Although the legislative decision favor-
ing intervention may be widely supported, it proves difficult to specify the condi-

¢ Board of Education v. Barnette, 319 US 624 (1943).
* Tinker v. Des Moines School District, 393 US 508 (1969).
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tions under which it should occur. Our pluralistic beliefs about child-rearing do
not lead to a uniform interpretation of the best interests standard. The allowance
of some degree of discretion is necessary for any legal system to operate, especially
one presumed to deal with the specialized needs of its subjects. When few standards
guide the exercise of discretion. however, and when there rarely are careful reviews
of the judgments it produces, the legal system will not only be likely to treat in-
dividuals capriciously, but will also subject members of social minorities to the
prejudices and beliefs of the dominant sector of the community.® This is especially
true in children’s law, where reservations against state intervention are most easily
overcome in cases involving poor. non-white, and unconventional families. Chil-
dren of these families are perceived as bearers of the sins and disabilities of their
fathers, and as burdens which an “enlightened” society must bear.® This atu-
tude is especially prominent in regard to the labelling ol certain bebhavior as
delinquent. In addition to acts which are criminal for adults (e.g. armed robbery),
children may be accused of delinquency for misbehavior that is not criminal for
adults. The so-called status oftenses, incorrigibility, truancy, running away, sexual
precociousness, represent a confused mixture of social control and preventive care
that has resulted in the confinement of thousands of children tor the crime of hay-
ing trouble growing up.

In practice, therefore, powerlessness ot a tumily, because ot political, psychologi-
cal, or economic reasons, renders it susceptible to benevolent intrusion. Untortu-
nately, the state has not proved an adeauate substitute narent in manv of the cases
where intrusion has resulted in the removal of a child from his home. In many
instances, states have been guilty of neglect according to their own statutory stan-
dards. Fears about arbitrary and harmful state interventon have led to increased
rights of parents and custodians so that they are now entitled to certain procedural

guarantees before the state may remove their children.!® Only recently, however, has
attention focused on the rights of the children who are the subjects ot state inter-
vention, both against their parents and against the state when it assumes the parent-
ing responsibility. This attention is struggling for legal recognition against the

* The amount of discretion necessary in a legal system handling children’s needs 1s very dithcult
to determine. especially because the options for the exercise of anv discretion are so limited by
inadequate resources. But the abuses of discretion are well documented. See, e.g. Sanford N. Katz,
When Pavrents Fail (Boston: Beacon Press, 1971).

® See, e.g., Ten Broek, “California’s Dual System of Familv Law: Its Origins, Development and
Present State.” Stanford Law Review, 16 (1964). 257: Anthonv Platt. The Child Savers (Chicago:
University of Chicago Press, 1961), pp. 176-181.

® See, e.g.. Stanley v. Illinoss, 405 US 645 (1972).

491







Children Under the Law
HILLARY RODHAM

ated. The pretense that children’s issues are somehow above or bheyond politics en-
dures and is reinforced by the belief that families are vrivate, non-pulitical units
whose interests subsume those of children.!* There is also an abiine Henher

m what is best by a child is the exception, not the rule,
and is due solely to occasional errors of judgment.’® Moreover, nothing countcrvails
mm_aﬁmowerlcs to articulate their own
interests or to organize themselves into a self-interested constituency and adults ﬂ
allied with them have seldom exerted an appreciable influence within the political a ; S W

system.
The basic rationale for depriving people of rights in a dependency rclationshiﬁ ’-A 2

i it cer e e e e e T eSS | ' V

themselves and consequently need social institutions specifically designed to sale. " !VVU)

b A A e ey A

what is best for the individuals. Along with the family, past and present examples , &’,

of such arrangements include marriage, slavery. and the Indian reservation system. n
The relative powerlessness of children makes them uniquely vulnerable to this J ;
ya
-

rationale. Except for the institutionalized. who live in a state of enforced childish- | . u
ness, no other group is so totally dependent for its well-being on choices made by ! ; W

others. Obviously this dependency can be explained to a significant degree by the
physical, intellectual, and psychological incapacities of (some) children which
render them weaker than (some) older persons. But the phenomenon must also be

:
!
!
I
seen as part of the organization and ideology of the political system itself.!® Lacking | | ma - /J‘
1 M |

even the basic power to vote, children are not able to exercise normal constituency |

powers, articulating self-interests to politicians and working toward specific goals. ) pe

Young children in particular are probably not capable of organizing themselves into : M}j

a political group; they must always be represented either by their parents or by X d/ﬁv\ 'J )]
established governmental or community groups organized to lobby, litigate, and F

exhort on their behalf. The causes of younger children have not fared well, partly o M— -
because these representatives have loyalties diluted by conflicts between children’s

rights and their own institutional and professional goals. Older children have orga-
nized themselves politically with some success, especially on the issues of the eigh-

“ For a discussion of the reasons why the family, as one of society’s private units, is not properly
a subject for politial analysis. see Sheldon Wolin, Politics and Vision (Boston: Little Brown, 1960).

¥ For the argument that the exception is the rule, see justine Wise Polier, “Problems Involving
Family and Child,” Columbia Low Review, 66 (1966). 305, 806.

“ Dean Rowme Pound suggested in 2 1916 article, “Individual Interests in the Bomestic Rela-
tions,” Michigan law Reavicw, 14 (1916), 177, 186-89, that the law deprived children of their bar-
gaining power 30 as 10 promote socal values, like family unity.
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teen-year-old vote, civil liberties of school students, and anti-war activities, but they
too have relied heavily on the support of adults. “Successful™ reforms on behalt ot
children—the establishment of juvenile courts. the institution of public schooling.
the passage of child labor laws—were etfected only after vigorous political struggles.

While these legal reforms may now seem. in the light of revisionist histories,!?
to have been catalvzed by questionable motives. thev -did give children certain
legally enforceable rights not previously held. Moreover, these reforms signalled
some change in general public attitudes about children.

Whenever reforms have been enacted, however, the rights they provide are those
which the state decides are in the best interests of the public and the child. Age and
ability differences have not been entirely ignored. but the use of chronological di-
viding lines to mark legal distinctions has continued. Nor has the child been given
any choice in the exercise ol his rights: they are compulsory, not susceptible to
waiver. Thus all children below a certain age are forbidden to work. regardless of
individual desire, aptitude, and need.!* Similarly, all children below a certain age
are required to attend school.’? Finally, the institutions created to embody and
enforce these rights are endowed with essentially unchecked discretion. Therefore,
even though special juvenile proceedings, exemption from work, and compulsory
attendance are all rights in the strict sense of legally enforceable claims against the
state or third persons, neither their rationales nor their implementation provide
models for the rights movement.

Present claims of right follow two general approaches: advocating the extension
of adult rights to children, and seeking legally enforceable recognition of children’s
special needs and interests. The first approach is exemplified by proposals for ex-
tending all the rights of adult criminal defendants to accused delinquents, pro-
posals for empowering children to request medical care without parental consent,
and proposals for providing a child with legal representation in any situation
where his interests are affected. Such rights may either be extended in the precise
form exercised by adults, as in recent legislation lowering the voting age, or they

17 See footnote 12.

¥ In Prince v. Massachusetts, 321 US 158 (1944). the Supreme Court held that the application 10
Jehovah's Witnesses of a state statute providing that no boy under twelve and girl under eighteen
should sell periodicals on the street was constitutional. The child involved in the casc. a nine-year-
old girl, had been selling religious literature with her guardian: both werc members of the sect:
the child testified as to her religious beliefs; and the guardian was convicted of violating the state
Child Labor Law.

» When the United Nations General Assembly promulgated the right of every child to a com-
pulsory education in its Declaration of the Rights of the Child, a delegate reportedlv asked how
a person could be given a right that he was compelled to exercise.
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may be tailored to special characteristics of children. Tailoring is found in court
decisions holding that children have rights of freedom of expression under the
First Amendment while at the same time taking children’s immaturity and de-
pendent status into account in defining the scope of those rights. Tailored standards
are used to regulate exposure to obscenity,2? authorize medical treatment without
parental consent.*! and determine circumstances under which a child’s contract may
be binding.** Even rights whicli appear to be extended whole cloth to children,
with the exception of the right to vote, do not seem to escape modification in
practice.

Modihcation apparently occurs not only because of the actual physical and psy-
chological differences between children and adults, but also because of the discre-
tion in legal proceedings involving children and because adults finally determine
whatseems best. These practical constraints on extending adult rights 1o children
are illustrated hy the experience ol the juvenile court system in guaranteeing the
right to counsel, as granted by the Supreme Court in /n re Gaull. A study of the
actual implementation of Ganlt revealed:

The views of lawvers about the riglts of children differ yuite fundamentally from those
expressed by the Supreme Court and academics. Lawvers applv different standards to juve-
nile clients. because they are children, not necessarilv because lawvers have been constrained
by the courts’ weltare orientation. A lawvyer tvpically has conscientious reservations about
helping a juvenile to 'beat a case.’ and. if a case is won on a technicality, he feels obliged
personally to warn his client against the danger of future misconduct.=*

Thus, even the child's own lawver will likely go bevond the scope of his professional
responsibility in determining for himself and for the child where the child's best
interests lie.

The second approach to children’s rights begins with the belief that even if all
adult rights were granted to children and were strictly enforced. this would not

® See. e.g.. Ginsbergv. New York, sgo US 629 (1968).

f In many states children are allowed to seek treatment for venereal diseasc and drug addiction
without parental permission or knowledge.

= Although the general rule remains that a child is not liable for his contracts, it is riddled with
exceptions; e.g., when the contract is for “necessanes.”

® This quote is from the summary of two studies that Anthony Platt participated in as reported
in his book, The Child Savers, p. 167; footnote 108 on page 166. Sec also, the discussion in Hand-
book jor New Juvenile Court Judges, g8 (Winter 1g72), PP. 14-15. as to whether or not a juvenile
judge has to strictly follow the rulings of the Supreme Court. Even though disregard of Court
rulings 1s not uncommon in adult proceedings. it is there accomplished informally and less visibly,
rarely dignified by the professional journals, and confined mostly to critiques of the law, not
invitations and rationales for ignoring it.
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There is attributed to the law a magical power. a capacity to do what is far beyond it<
means. While the law may claim to establish relationships, it can. in fact, do little morc
than acknowledge them and give them recognition. It may be able to destroy human re-
lationships, but it cannot compel them to develop .84

It is important to recognize the limited ability of the legal system to prescribe and
enforce the quality of social arrangements.

Although many special claims of rights are far from legal recognition, some
perhaps fundamentally unsuited for it. this does not mean they should be dismissed
as "meaningless exhortations.”* The law is not unresponsive to societal values, and
decisions are trequently influenced by notions of conventional morality, occasional-
ly reflecting acceptance of changing morality. In recent years, courts have become
somewhat more willing to ask whether children should have additional rights, and
if so, how might they be secured. The concept of right is constantly in ferment and
Constitutional theory may eventually be expanded to include at least some quality
of life claims as citizenship rights. New statutes with enforcement and review me-
chanisms aimed at limiting state abuses of power may also create such guarantees.

Exemplary Supreme Court Decisions

Judicial decisions concerned with questions of children’s rights provide one
means for examining relevant legal opinions and conclusions. Because the Supreme
Court has been active in this regard and because it remains the final arbiter of the
Constitntion, it is valuable to review a few of its recent decisions in the field of
children’s rights. These opinions. sometimes holding with the children’'s move-
ment, sometimes against, reveal to what extent a more favorable judicial view of
children’s rights is emerging. Considcration of children’s rights before the Supreme
Court has primarily been in the areas of education, child welfare, and juvenile
court procedures. The Court has avoided “taking the easy way"” with a flat holding
that all rights constitutionally assured for adults may be extended to children.3®
Instead. it has carefully tried to carve out an area between parental dominion and
state prerogatives, where certain adult rights can be extended to children under
specific circumstances. The Court has also tried to fashion modified versions of
other rights.

# Joseph S. Goldstein, “Finding the Least Detrimental Alternative,” Psvchoanaivtic Study of the
Child 628. at G37 (1972)-

* Juvenile Justice Standards Project, Final Report Planning Phase. 197172 (New York: Institute
of Judicial Administration. 1972), 72.

» McKeiver v. Pennsylvania, 403 US 528, 545 (1971).
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This lelicate operation of inserting new elements into the control-of-children
equation began during the compulsory schooling controversy. From the first con-
frontations between parents and the state, education has been the subject of con-
tinuous and often bitter struggles, primarily over the proper social role of education
and the proper treatment of children within the schools. In enforcing state school-
ing laws. the Supreme Court took care to reinforce the parental right of supervision
over their children’s education.3? The education cases reaching the Supreme Court,
including the desegregation cases, reflect this emphasis. The significance of early
education cases in regard to children’s rights, however, rests more on what the Court
did not consider than what it did consider in its deliberations: “These cases never
mention rights or interests of children involved. Since they rest entirely on a
doctrine of parental right, the yuestion whether the parent may not be loyal to
the interests of his child is not discussed.””3® Neither, the author might have added,
was any question about the state’s loyalty to the interests of the child raised.

But one ot the first specific children’s rights precedents, Brown v. Board of Educu-
tion, occurred in the area of education.’® In Brown, the Court held that the Con-
stitutional rights of black school children were violated by segregated education
and emphasized the critical importance of education both to children and to the
general public:

Today education is perhaps the most important function of state and local government . . .
it is a principal instrument in awakening the child to cultural values, in preparing him for
later professional training. and in helping him to adjust professionally to his eavironment.
In these days it is doubtful that any child may reasonably be expected to succeed in life if
he is denied the opportunity of an education. Such an opportunity, where the state has
undertaken to provide it, is a right which must be made available to all children.iv

Brown'’s regard for rights in education and its willingness to enforce those rights
with affirnative action mark it as a significant precedent.

Like the public education legislation, laws governing juveniles charged with
violations of the law have assumed the benevolence of state action. For a long time
these statutes and the case law interpreting them provided no substantive or pro-
cedural guarantees for the child. Before the 1960's only a few courts held that the
Constitution required recognition of a child’s right to procedural protections in

" See, e.g., Meyer v. Nebraska, 262 US 3go (1928): Pierce v. Society uf Sisters, 268 US 10 (1g2K).
® Kleinfeld, Part 11, 418.

® Brown v. Board of Education, 347 US 483 (1954).

* Broun, 493.

2 Jn re Gault, 387 US 1 (1967).
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any kind of case, civil or criminal. Most courts continued to follow the non-recogni-
tion rule implicitly sanctioned by the social consensus.

In 1967 the Supreme Court decided In re Gault,*} the landmark case on pro-
cedural rights in juvenile court and still the most famous children’s rights case.
Gault held that children in juvenile court were constitutionally entitled to certain
due process guarantees previously granted only to adults in criminal court: a)
notice (to both parent and child) adequate to aftord reasonable opportunity to
prepare a defense, including a sufhicient statement of the charge; b) right to
counsel, and if the child is indigent, provision tor the appointment of counsel:
c) privilege against sell-incrimination: and d) right to controntation and cross-
examination of witnesses. The Court restricted its holding to precisely these pro-
cedural guarantees and not others. It also limited the guarantees to those juveniles
facing possible commitment to a state institution. But Gault declared, generally,
that “neither the Fourteenth Amendment nor the Bill of Rights is for adults
alone.”*? This and similar language in the opinion suggested future grounds for
arguing the constitutional rights ol children. In the six vears since Gault, the
Court has continued to hear children’s rights cases with mixed and at times in-
congruous results. The Court has decided that children are “persons” under the
Constitution**; it has removed some of the disabilities traditionally imposed upon
illegitimate children*; it has protected the exercise of some First Amendment
rights of students in the public schools**; and it has upheld the constitutionality of
the eighteen-year-old vote.*¢ On the other hand, during this same short span, the
Court has denied that jury trials for alleged delinquents in juvenile court are Con-
stitutionally required*?: it has declined to review a lower court decision upholding
the right of school svstems to use corporal punishment for disciplinary purposes*®:
it has rejected the claim, Brown notwithstanding, that there is a fundamental, per-
sonal right to education under the Constitution*¥; and it has generally revealed
an unwillingness to pursue the broad promise of Gault.

The Court's present reluctant mood is reflected in Justice Blackmun’s plurality

© Gault, 13.

Y Tinker v. Des Moines School District, 393 S 503, 515 (1969).

“ See, Levy v. Louisiana, 31 US 68 (1968): Weber 1. Aetna Casualiv and Surety Company, 406 US
164 (1972).

“ Tinker.

“ Oregon v. Mitchell, 400 US 112 (1970).

" McKesver v. Pennsylvania, 408 US 528 (1971).

® Ware v. Estes, 328 F. Supp., 657 (N. 1. Tex. 1971). ceri. den. in goq U.S. 1027,

® San Antonio Independent School District v. Rodiiguez, g3 S. Ct. 1278 (1978).
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opinion in McKewer v. Pennsylvania*® in which the Court refused to hold that
jury trials for juveniles are constitutionally required. Justice Blackmun acknowl-
edged the many defects of the juvenile court system. but denied that they were of
“constitutional dimension.”3' He gave the Court's sanction to the juvenile court's
rehabilitative goals:

The juvenile court concept held high promise. We are reluctant to say that. despite disap-
pointments of grave dimensions, it still doe¢s not ho'd promise, and we are particularly re-
luctant to say. as do the Pennsvlvania petitioners here. that the system cannot accomplish
its rehabilitative goals.62

The present inability of the system to realize its goals was attributed by the plurality
to inadequate resources, rather than to any inherent unfairness in the juvenile
court system. As one commentator noted:

To say that these shortcomings resulted from lack of resources rather than inherent unfair-
ress seemed irrelevant 1o those who realized that until such shortcomings were rectified,
regardless of their source or cause, there could be no justification for failing to afford juve-
niles facing incarceration and stigma the same procedural rights accorded adults accused
of crime.83

The plurality’s answer to that criticisin again indicates the Court’s reluctance:

I{ the formalities of the criminal adjudicative process are to be superimposed upon the
juvenile court system. there is little nced for its separate existence. Perhaps ultimate dis.
tllusionment will come one day, but for the moment we are disinclined to give impetus
10 it.B¢

Thus the present Supreme Court appears to have “limited efforts toward the ‘con-
stitutional domestication’ of juvenile procedures begun during the Warren Court
years.”3% This same post-Gault restraint can be found in the areas of welfare law
and education.

In a 1972 Supreme Court case, Jefferson v. Hackney, Justice Rehnquist, writing
tor the majority, held it consistent with both the Constitution and the Social Se-
curity Act that the state of Texas could provide a lower standard of welfare benefits

® McKeiver v. Pennsvivania, ¢os US 528 (1971).

8 1d., 547-48.

®1d., 547.

® Note: “Parens Patriae and Statutory Vagueness in the juvenile Court.,” Yale Law Journal 82
(1979). 745, 753.

 McKeiver, 550-551.

® Note, 82 Yale L.J.. 745, 746-
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to recipients of AFDC than to eligible or disabled persons receiving welfare assis-
tance under the Act.*® The federal program for Aid to Families with Dependent
Children is this country’s most comprehensive child welfare legislation. Under the
program, the care and protection of needy children has been entrusted to states and
localities, who in turn have usually relied heavily on private voluntarism. The
rights and duties of children under resulting programs have been adjudicated pri-
marily by state courts, with patchwork results. Consequently, to evaluate the status
of dependent children the laws and court decisions of fifty states must be examined.
A less exhaustive but more manageable approach is to explore congressional and
Supreme Court reactions to the problems of dependency. also complex but at least
enabling certain generalizations. In passing AFDC legislation the Congress ad-
mitted that some children needed assistance because of their family's fhnancial
status. Thev have periodicallv qualified that admission, however, with a number
of value judgments about reasons for a family’s poverty. State governments have
been given considerable discretion in screening potential welfare recipients and in
policing their conduct. The Supreme Court has brought constitutional standards
into the process. One result of the Court's decision has been to ensure that irrational
state rules against parental behavior would not be allowed to interfere with the
rights of dependent children to minimum financial security.

In Jefferson v. Hackney the Burger Court refused to “second guess" state officials
charged with the difhicult task of administering welfare and brushed aside the
argument that children might sufter irreparable harm from insufhcient welfare
benefits.

Applying the traditional standard of review under that {141th] Amendment. we cannot say
that Texas™ decision to provide somewhat lower benefits for AFDC recipients is invidious
or irrational. Since budgetary restraints do not allow the payment of the full standard of
need for all welfare recipients. the state may have concluded that the aged and infirmed
are the least able of the categorical grant recipients to bear the hardships of an inadequate
standard of living. While different policy judgments are of course possible, it is not irra-
tional for the state to believe that the young are more adaptable than the sick and elderly,
especially because the latter have less hope of improving their situation in the years re-
maining to them. Whether or not one agrees with this state determination there is nothing
in the Constitution which forbids it.37

Setting aside issues of constitutional and statutory interpretation, Justice Rehn-

® Jefferson v. Hackney, 406 US 535 (1971).
" 1d., 549.
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of married women did not automatically invest previously “inferior” persons with
full adult citizenship rights. but the state at least had to begin to rationalize its treat-
ment of those groups. The abolition of minority, more justifiably, need not mean
that children become full-Hedged miniature adults before the law. Their sub-
stantive and procedural rights could still be limited or modified on the basis of
supportable findings about needs and capacities at various ages.

If the law were to abolish the status of minority and to reverse its underlying pre-
sumption of children’s incompetency, the result would be an implicit presumption
that children, like other persons, are capable of exercising rights and assuming re-
sponsibilities until it is proven otherwise. Empirical differences among children
would then serve as the grounds for making exceptions to this presumption and
for justifying rational state restrictions. For example, in his dissent in Wisconsin
v. Yoder,’® Justice Douglas presumed that the children involved in the case were
intelligent and mature enough to express opinion when their interests were affected.
In essence. Douglas reversed the presumption of incompetency. He then looked
for evidence to contradict the presumption of competency and when he found none,
he argued that the children should be given full rights as parties to a lawsuit. If
the children involved had been younger, Douglas might have concluded that the
presumption of competency should have been suspended. However, young children
are known to possess strong opinions on some issues, and many such opinions may
have a rational basis. In custody suits, for example, many states now require that
the opinions of children over twelve be followed and that the opinions of younger
children be accepted as evidence in a case. Feelings of the young should at least
be recorded and weighed. This argument is reinforced by the fact that very young
children have at times been found competent to giveevidence in trials where adult
interests are at stake.

The difference between a rebuttable presumption of incompetency and a pre-
sumption of competency is that the former places the burden of proof on children
and their allies, while the latter shifts it to the opponents of changing children’s
status. Many legislatures now regard the presumption of incompetency as rebutta-
ble and are legislatively removing some of children’'s legal disabilities. When Con-
gress and the states extended the right to vote to eighteen-year-olds through the
Voting Rights Act of 1970 and the Twenty-Sixth Amendment to the Constitution,
they went through the process of reversing the presumption of incompetency re-
garding enfranchisement. Through hearings and other fact finding procedures, a

™ See pp. 504-505 in text: Wisconsin v. Yoder, 406 US 205, 240-246.
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majority of Congressmen and state legislators were persuaded by available evidence
that the presumption should be rebutted. and voting rights granted in the same
form enjoyed by adults.

Granting all procedural vights

The argument for this position is simple. A child is now considered a person under
the Constitution. When the State moves against persons and threatens to take away
their liberties or otherwise affect their interests adversely, they are entitled to the
protective procedures of the Bill of Rights, as applied to the states through the

Fourteenth Amendment. As the late Mr. Justice Black said, concurring in In re
Gault:

When a person. infant or adult. can be seized by the State, charged. and convicted for vio-
lating u state criminal law, and then ordered by the State to be confined for six years, 1
think the Constirution requires that he be tried in accordance with the guarantees of all the
provisions of the Bill of Rights made applicable to the States by the Fourteenth Amend-
ment. . . . Appellants are entitled to these rights not because ‘fairness, impartiality, and
orderliness—in short, the essentials of due process’—require them and not because they are
‘the procedural rules which have been fashioned from the generality of due process,’ but
because they arc specifically and unequivocably granted by provisions of the Fifth and Sixth
Amendments which the Fourteenth Amendment makes applicable to the States.

Undoubtedly this (entitlement to Constitutional guarantees) would be true of an adult
defendant. and it would be a plain denial of equal protection of the laws—an invidious
discrimination—to hold that others subject to heavier punishments could, because they are
children, be denied these same constitutional safeguards.?®

The only effective means for securing these Bill of Rights guarantees in our cur-
rent legal system is by the provision of legal counsel. Although the introduction of
the adversarial system into juvenile court proceedings is deplored by many, lawyers
representing children should ensure three critical prerequisites for fairness. First,
they can articulate and argue the child’s position, even though filterad through
their own adult and professional perspectives. Second, they can require that the
law be strictly followed. And third, they can make new law in the area by appeuling
cases and lobbying for statutory changes. Independent counsel for children should
not be restricted to children accused of delinquency. but should be required in any
case where a child’s interests are being adjudicated. The courts must become move

™ In re Gault, 387 US 1. 61 (1g67). Ci.. also, ]. Douglas's diissent joinesd by . Black wnd ). Marshall
in McKeiver v. Pennsylvania arguing the sauic powt,
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2 Children’s Rights: :
A Legal Perspective

HILLARY RODHAM

SEVERAL years ago | wrote an article in which [ stated that
“The phrase ‘children’s rights’ i1s a slogan in search of a defini-
ton. ! Although that search is sull contunuing, there has been
significant progress in our efforts to define and achieve chil-
dren’s rights. 1 would like to discuss several aspects of that
searchand to raise questions about the future of the children’s
rights movement. 3

It 1s important to clarify at the outset the difference be-
tween a legal right and other claims of right because we suill
find persons discussing children’s rights without any clear
notion of whether they are referring to a legal right, enforce-
able under our 1aWs, 0T a deSCTIpLIOT Dlreds amd tMEresis. A
legal right is an enforceable claim to the possession of prop-
erty or authority, or to the enjoyment of privileges or im-
munities. In the field of children’s rights, we are not dealing*
primarily with exisune legal riehts but with children’s needs
agd_interests and-awempts o transform these into enforce-
able_gights. We are talk?mt—e\m from compm-—
sory school attendance to driving privileges to nurturing
reqmrements. =

Children's rights refer to a series of relations. This is not
unusual, for in the law we often discuss a person’s legal posi-
tion vis-a-vis a certain set of circumstances. One has certain
legal rights as a ciuzen, as an employee, as an heir, as a
criminal defendant, and 1n other roles within society. Let us
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22 Children's Rights: Contemporary Perspectives

think about children’s rights in relation to the situation out of
which they come, or against which they must be exercised.
Children's relations fall within four broad categories of rela-
tions, which suggest certain rights:

1. Children’s rights in relation to the family.

2. The rights of children withourt tamilies

3. Children’s rights in juvenile-orfented-institutions
4. Children’s rights in society

We cannot possibly cover all of the ramifications for chil-
dren’s rights or any particular individual child’s rights in each
of these relations within the scope of this chapter, but we can
raise questions and look at the subissues thateach relationship
suggests.

CHILDREN'S RIGHTS AND THE FAMILY

State Intervention

The first subissue concerns the situations in which family
breakdown necessitates state intervention, either in response
to voluntary requests for assistance by the familyor decisions
by government representatives to intervene berween a family
and a child. Through child abuse and neglect statutes society
has attempted to define the occasions WRem intervention in a
family on behalf of a child is required. In addition to the
situations governed by those statutes, intervention may occur
under the authority given the state to respond to parental
requests for intervention as when a parent tries to turn a child
over to an institution or requests assistance in raising a child
because of the child's alleged incorrigibility. The guiding prin-
ciple by which decisions in this area are to be measured is the
“best interests of the child.” But there is extraordinary flexibil-
ity inherent in this concept and the discretion atforded to any
decision maker authorized to enforce it. Although the impre-
cision of our understanding of human behavior and of the
















































































































-

TEACHER EDUCATION: OF THE PEOPLE,
BY THE PEOPLE, AND FOR THE PEOPLE

Hillary Rodham Clinton
Education Standards Committee, Arkansas

Teacher education, both preparatory and during service, will continue to be
affected by the education renewal movement that is sweeping the country. That
movement, largely inspired by forces outside the existing public education system,
demands more public participation in and accountability from our public schools.
Community involvement in the public schools is a welcome change from the
decreasing public support for education that we have seen in recent years and
should be applauded by teachers, administrators, and university professors. And,
although much of the reform thus far has focused on raising standards for
curricular offerings and student achievement as a first step toward reversing
lowered expectations about student capacity for learning, the winds of reform are
also upsetting the status quo in teacher education.

In Arkansas, we have worked to (1) require greater accountability from all
elements within the public education system, (2) focus more attention and targeted
assistance on each individual student, and (3) increase the rigor of the courses
required and the performance expected of our students. In addition, a committee
appointed by Governor Clinton, which will be making its report within the next two
months, is addressing changes needed in teacher education, certification, and
evaluation. Its chairman, Ann Henry, was present at this conference and served
remarkably well in the difficult undertaking of presiding over the diverse
interests and points of view represented on the committee addressing those
subjects.

We recognize in Arkansas that the effectiveness of the reforms passed by our
legislature and adopted by our state board of education will be determined largely
by the teachers and administrato}s already in our schools. One of the keys to
insuring that the reforms are implemented is a good inservice education program
tied both to the goals of the education system and to the needs of educators.
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There are, in my opinion, six basic policy assumptions about the kind of
inservice education program we need in public education. First, the content of
teacher education, either before or during service, cannot and should not be
solely determined by educators. Second, inservice education programs must be
related to furthering a state's, school district's, and individual school’s
educational goals. Third, inservice education programs should address both the
needs expressed by educators for further education in particular areas and the
deficiencies in functioning revealed by needs assessments participated in by
teachers, administrators, outside evaluators, patrons, and, when appropriate,
students. Fourth, assessment and evaluation are critical components in any
inservice education program. Fifth, the state should require each district to
have ongoing inservice programs and should provide financial support to assist
districts in designing, conducting, and evaluating them. And sixth, statewide
programs for career ladders, master teachers, or merit pay should be tied to
functioning and effective inservice programs. I want to discuss these policy
assumptions and my reasons for each.

The first assumption concerns the role of persons other than educators in the
design and conduct of inservice education programs. 1 believe strongly in the
widest possible support for and participation in the public education system.
That belief is founded on my understanding of the dependence of a democratic form
of government (especially in a pluralistic society) on its public schools and my
conmon-sense political experience that the surest way to ensure broad community
support for a policy is to work toward broad-based community involvement. For
example, when we began our effort in Arkansas to reach a consensus on quality
education standards, we worked very hard and spent an enormous amount of time to
involve as many people as possible. We held a public hearing in every one of the
75 counties, invited representatives of education organizations and experts to our
meetings, and used the media extensively to create a two-way channel of
communication about education issues. People came forward with all sorts of
ideas, some meritorious, others not, but all expressing real concerns. When we
sifted through the reconmendations to arrive at our own conclusions, we had the
benefit of many ideas and the confidence that our views did not arise in a vacuum.

The model is not so different for involving noneducators with inservice
education. The new Arkansas Education Standards for Accrediting Public Schools
require each district and school to set educational goals and adopt strategies for
achieving those goals, using processes that require public involvement. One of
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the strategies for achieving goals should be a program of continuing inservice
education, and another strategy should be evaluation of the effectiveness of
inservice education. The public should be 1involved through committees in
formulating both the program and the evaluation measures.

The public should also be involved in ongoing efforts to assess the needs of
local school districts. 1 reject the view held by some within our schools that
persons on the outside neither know nor care about the problems faced every day in
the classroom. In fact, 1 believe that often an outside perspective can be useful
in identifying needs which may not even be perceived by teachers and
administrators.

Once needs are identified, noneducators may also be very useful in conducting
programs that address those needs. There are, for example, communications experts
who could assist educators 1in improving their abilities to comnunicate
effectively. Private businesses wuse such assistance all the time in their
continuing education--why not schools? Social workers and child psychologists
could provide valuable information about children's problems and development.
Management and motivation seminars wused by businesses could also assist
administrators in learning more effective means of management and personnel
motivation than are usually practiced within our schools. These are just three
ways that noneducators could assist in the design and delivery of inservice
education to educators. A policy that assumes the legitimacy of such involvement
and requires educators to seek outside assistance would result in more effective
and better supported inservice programs.

The second policy assumption, that 1inservice education programs should
further state, school district, and individual school educational goals, may seem
obvious and not worth mentioning. However, 1 have often observed that programs
labeled "inservice education” do little to address district or school problems or
to further their educational objectives. A well-designed inservice education
program should be part of a strategy adopted to meet particular educational goals.
Although the goals of school districts and of individual schools within a district
may differ depending upon the instructional leadership available, the student
population, and other characteristics, it is essential that inservice education be
tied to meeting each one's goals, whatever they might be.

For example, a state might adopt a goal that all its students will meet
certain levels of achievement on standardized tests by a specified date. If that
is the goal, then inservice education ought to address the various ways educators
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can assist students to improve their performance toward meeting that goal. A
school district with a high population of disadvantaged students might have a goal
of enabling a certain percentage of all its students to read at their grade level.
Certainly, that district's inservice education program should focus on training
teachers to help slower students improve their reading and on assisting
administrators in providing instructional leadership that will support teachers in
their efforts. A school with an affluent population might have a goal of
providing a more challenging curriculum for {its students, and its 1inservice
education program would focus on curriculum innovation. In other words, inservice
education must be married to educational goals or it risks being irrelevant both
to the individual educator and to the setting in which it occurs.

Third, 1 assume that inservice education programs should address both the
needs that educators themselves express and their needs as perceived by others.
The question about who should define needs is a variation of the old "chicken and
egg" problem. We often do not know what we do not know, and so have difficulty
articulating what our needs might be. 1 am confident that educators understand
many of their needs and can design programs that address those needs, but 1 also
believe that certain deficiencies or problems within a district may not be well
perceived by educators themselves and may best be articulated by persons other
than teachers. For example, teachers may well perceive that they need training in
téchniques of classroom management or discipline, but they may not perceive that
enhanced collegiality within the teaching corps and improved 1lines of
communication between teachers and administrators would assist them in enforcing
school discipline policies. Teachers may also recognize that they need
alternative methods of reading instruction but may not perceive that more
effective communication between school personnel and parents would resolve some of
the problems associated with poor reading achievement. An inservice education
program that provides a comprehensive approach to school needs must be designed
with the input of both those who will participate in the program and those who
will benefit from it.

My fourth policy assumption concerns the critical importance of assessment
and evaluation in all aspects of public education, including inservice education
programs. Assessment and evaluation measures are necessary in designing a
continuing education program. An assessment and evaluation process must have the
confidence of those who support the public education system. Arkansas was the
first state to require that administrators and teachers be tested on their basic
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skills as a means for determining who needs assistance to remedy deficiencies in
those skills. We consider the test to be part of an ongoing process for assessing
our educators' needs and for designing inservice programs to address them. Under
the law, all teachers and administrators will be tested in the spring of 1985,
except for those who have obtained certification in the last four years by having
successfully passed the National Teachers Examination.

The Arkansas test is being developed by a conmittee of teachers and
administrators in cooperation with a nationally recognized testing and research
firm. Teachers or administrators who do not pass the basic skills test in the
spring of 1985 will have two years to upgrade their skills. They must pass the
test by June 1, 1987, the date on which the new Arkansas Education Standards for
Accrediting Public Schools will come into effect. Teachers who do not pass the
basic skills test by this date will not be certified to teach in the Arkansas
public schools. In addition to the basic skills test, the state is requiring
educators either to pass a test in their principal subject area of certification
or to return to an institution of higher education to take additional course
credits and complete them successfully,

Why did we adopt the test? The need for assessment of basic teaching skills
became apparent through public involvement in our process to reach consensus about
what Arkansas needed to improve education, Therefore, the Arkansas governor and
legislature decided to establish state assessment of basic skills and to set a
benchmark for measuring them. The reasons for requiring the test were political
and substantive.

Politically, the public is justified in requiring more accountability in
return for greater 1investment 1in education, and that accountability requires
assessment and evaluation which the public can understand. The people, through
their legislators, voted to raise the sales tax for the first time in 26 years and
to devote every penny of that raise to education. Seventy percent of the money
appropriated for public schools is to be spent on increasing inadequate teacher
salaries. In return for their investment, the taxpayers demanded assurances that
teacher competency will be improved. The test offers part of that assurance, and
will increase puhblic support for teachers.

Substantively, the state cannot require inservice education programs in each
district unless it has a statewide needs assessment of teachers' basic skills.
Without such a benchmark, the state cannot design or fund a program furthering its
goal of improving educational performance. If our educators have deficiencies in
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basic skills, as the public widely believes, that problem must be addressed before
other needs can be met; if the public's belief is not well founded, it has to be
refuted so that the state can move on to address other pressing problems.

The test will not determine who is a good teacher but will identify those who
need improved basic skills in order to function more effectively in the classroom.
University and college as well as inservice programs are now helping to prepare
cducators for the test and will provide remedial assistance to any who fail., The
state is currently considering other assessment and evaluation processes that will
be used after the test to help educators improve communications, discipline,
management, and substantive skills,

The fifth policy assumption is that the state should require continuing
inservice education. The Arkansas Education Standards for Accrediting Public
Schools contain the following standard on staff development and inservice
training:

1. Each school district shall develop and implement a plan for
professional staff development and inservice training based
on local educational needs and state educational goals. The
plan shall be subject to review hy the state department of
education. The plan shall provide education and training for
school bonard members, school and district administrators,
teachers and support staff on a continuing and regular basis
throughout the school year. Teachers shall be involved in
the developrient of the plan for their own inservice
education. All programs for staff development and inservice
training shall be evaluated by the participants in each
program.

2. Each school district shall have flexibility in establishing
plans for staff development and inservice training, provided
the plans meet standards for inservice education as developed
by the state department of education.

The Arkansas Education Standards Cormittee and the State Board of Education
believe that staff development for teachers and other school personnel is
essential in developing effective schools. Teachers need continuing access to new
techniques and knowledge 1in order to do a better job in the classroom.
Administrators should continue to improve their skills in management and
information sharing. As instructional leaders, they must also understand the
functions and content of instruction. Both teachers and administrators should
know how to involve parents and the community to maintain their support for public
schools. School board members should be required to take inservice training in

developing policy. Support staff and other schonl personnel must also have
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inservice education programs appropriate to their responsibilities. Each local
school district is responsible under the Arkansas standards to provide appropriate
ongoing education. The state does not mandate the program or subject area because
inservice education should be tailored to district or school needs and goals.

I strongly support state leadership in inservice education, but 1 do not
believe the federal government should establish inservice policies. In certain
programs traditionally supported by federal funds, such as Chapter One funding for
disadvantaged students, inservice training in the goals and objectives of the
program may well be part of the federal govermment's requirements for granting
funds. But otherwise, 1 think the state should set the ground rules for inservice
education and the 1local district should be responsible for designing and
implementing appropriate prograns.

The sixth policy assumption concerns the relationship between inservice
education programs and proposals for career ladders, master teachers, or merit pay
for teachers. | do not believe we can have effective career ladders or fair and
acceptable criteria for designating master teachers and allocating merit pay
without inservice education that meets the requirements for these programs and
satisfies the expectations of evaluators and peers. It is also essential that
persons responsible for i{mplementing such programs be required to obtain the
necessary inservice education enabling them to evaluate their programs.

If these policy assumptions govern the design and implementation of inservice
education, | am confident that both educators and the public will be pleased to
make the investment of time and money necessary to do a first-rate job of
educating students.
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