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SEN. KENNEDY: (Sounds gavel.) We’ll come to order.

We’re now beginning the most significant domestic policy debate
since Medicare was enacted almost 30 years ago, and it’s appropriate that as
the Senate begins its action on this issue we’re meeting in this caucus room
that has witnessed so many historic hearings going back to the earliest years
of this century. Congress enacted Medicare in 1965 because the nation had
reached a consensus that action was essential to end the health care crisis
affecting senior citizens. Today a comparable crisis faces every American
family, and action is just as urgent.

The key to success in this undertaking is bipartisanship. Going
back over many years, no major reform has been enacted without bipartisan
support.

This committee has had a tradition of bipartisanship, a tradition
which I’'m confident will be extended to consideration of the Health Security
Act. All of us intend to work closely together and with the administration.

The final bill that Congress approves needs and deserves the support of both
Democrats and Republicans, and the country expects that kind of participation
and consideration. No individual has contributed more to the development of
the president’s plan than our witness this morning, the First Lady, Hilla
Rodham Clinton. And she’s worked tirelessly with great skill to shape this
plan. In doing so she has reached out to a large number of citizens, to

experts on all sides of the debate, and to all of us in Congress. Her

leadership has been extraordinary, and we're honored by her presence here
this morning.

I am looking forward to working with all the members of this
committee, the Finance Committee, and the other committees in the Senate with



arisdiction over the many complex aspects of our health care system. Today,
Mrs. Clinton testifies here before the Labor and Human Resource Committee.
Tomorrow she’ll testify before the Finance Committee. I know that under the
guidance of Majority Leader George Mitchell and Republican Leader Bob Dole
we’ll work as closely as possible together to pass a bipartisan bill that
meets the 1éoals the president has set and that the American people deserve.
ancy.

SEN.yNANCY LANDON KASSEBAUM (R-KS): Mr. Chairman, I certainly

agree with you that Mrs. Clinton has provided extraordinary leadership, and



s a pleasure to welcome you here this morning in our first formal hearing.

The task before us is numbing in its complexity, which you know
all too well. It’s also, I think, rich in opportunities for political
conflict.

For some of us the challenge will be to make sure our concerns
about the specifics of reform do not overwhelm the commitment to making it
happen. For others the challenge will be to reverse, to temper eagerness in
moving the bill with recognition that lasting reform cannot occur without
careful deliberation and sincere compromise.

But Mr. Chairman, I agree.

I think that obviously we cannot achieve this overnight, but I
have great confidence that bipartisan compromise will ultimately be achieved.
And welcome.

I would like to ask my full statement be made a part of the
record, Mr. Chairman.

SEN. KENNEDY: Mrs. Clinton, we’ll be glad to hear from you, and
we’ll have a five-minute time limitation for the members.

Thank you very much.

MRS. CLINTON: Thank you, Mr. Chairman. Thank you, Senator
Kassebaum.

I want to begin by thanking the members of this committee for the
consultation and advice that you have given me over the last months. I have
met not only with this committee several times but with many of the members
individually numerous times, and I'm very grateful for the assistance that
you have Flven me.

tis an historic opportunity as we come together in this Senate
caucus room. This is a place where much of America’s history has been played
out. It is a place where years ago President Kennedy announced his campaign
for the presidency. Eight years later, Senator Robert Kennedy announced his
own presidential candidacy here. Your family, Mr. Chairman, and your
commitment to health care reform bears special notice. It is a commitment
that goes back 25 years. And you have added your own stamp to our history in
this room, and your name has been attached to every piece of health
legislation that has passed through Congress. So I'm especially grateful that
we would have this opFortunity to begin this discussion about the future of
health care reform betore this commuittee in this room.

I am also grateful because this committee has shown a welcome and
courageous spirit of bipartisanship when addressing difficult social
problems. For the good of the nation on many occasions, you have put aside
partisan and ideological differences. That tradition of open- mindedness and
courage will be beneficial to all of us as we work toward lasting,
substantive health care reform in the months ahead.

Like you, I have had the o;g)ortunity to travel around the country
and listen to thousands and thousands of ordinary Americans talk about health
care . I have listened to the employed, the self-employed, the unemployed,



aose who labor in our factories, on our farms and our offices, those who
never have had to worry about health care because of their financial
affluence. I have read letters from, I think, every state represented here
that came in amongst the more than 700,000 pieces of mail received at the
White House from citizens pouring their hearts out, sharing their stories and
offering their suggestions.

Nothing is more important to our nation than ensuring that every
American has comprehensive health care benefits that can never be taken away.
When the president laid out his goals for health care reform, he was
committed to building on what is right in our current system and fixing what
is wrong. That principle will guide us throughout this debate.

We want to preserve and strengthen the high quality of medical
care that is a trademark of our nation -- our unrivaled doctors, nurses,
hospitals and sophisticated technology.

We also want to honor every family’s desire to choose a doctor
and other health care providers. At the same time, we have to be equally
committed to fixing what is clearly broken. Each month, more than 2 million
people lose their health insurance for some period of time. Every day,
thousands discover that, despite years of working hard and providing for
their families, they are no longer covered. And every hour, ﬁundreds who need
care wind up in our emergency rooms because they have no health care
insurance.

These are not isolated and individual tragedies, because every
person who loses health benefits who is denied health insurance is part of a
growing national problem, and that is a problem that you know so well is not
only causing human tragedies, but undermining our social fabric, reducing our
nation’s productivity, draining our federal and state budgets, as well as
denying hard-working Americans the kind of wage increases that they deserve
to have because their compensation is so heavily weighted now toward benefits
instead of wages. You have, as I have, heard the stories about those
insurers, 40 percent of whom, refuse coverage to people with so-called
preexisting conditions. Up to 30 percent of employees report they are afraid
to switch jobs for fear they will lose their health insurance . And hundreds
of thousands of people are locked into our unproductive welfare system
because to leave welfare would mean giving up Medicaid benefits.

The harmful effects of the rising heaﬁh care costs on our
workforce and our nation cannot be overestimated. I think all of us, as we
move through this debate, have to put ourselves into the lives and into the
stories that we hear about to really know what it feels like to be the most
qualified applicant for a job but be told you can’t be hired because your
child has an illness that will drive up the company’s health care premiums;
to be told that, if you leave the job you have to take a better opportunity,
which is the American dream -- to move to another city, to move up the ladder
of success -- you will lose your health coverage. And imagine the
disillusionment of those people who have worked so hard all their lives who
now, because of economic changes, lose that job, are laid off and find



hemselves without health care coverage.

Today, the average worker pays $7,423 for health care each year.
If we don’t change our system now, that amount will rise to $12,386 by the
year 2000. And as the average worker’s bill for health care goes up, his or
her real wages will decrease by about $655 a year by the end of the decade.
Today, the trade we are offering American workers is to give up anf' wage
increases that they deserve and that they have earned in return for less
health care coverage and less health security.

When I was with you in Massachusetts last spring, Mr. Chairman,
we met a number of small %usiness owners and had a conversation with them.
One man particularly stays in my mind. He owned a small family bowling alley.
He also manufactured %reat ice cream, homemade, right there at the alley. He
had one long-time employee. That is the only person he employed. And that
man’s son became seriously ill. As a result ot the boy’s illness, the cost of
that very small business’ health insurance premiums went up. As I'm sure you
remember, Mr. Chairman, that bowling alley owner told us with tears in his
eyes how confounded and confused he was by being left with the choice of
either firing his long-time employee, denying the man coverage for his family
when he needed it most, or continuing to pay the rising cost of health
ﬁremiums, knowing that that increase in cost could undermine the success of

is family business.

In our current system, stories like these have become too common.
That is why we must finally ensure that every American citizen has
comprehensive health benefits that can never be taken away, not when you lose
a job, not when you change jobs, not when you move, and not when someone in
your family gets sick.

We have all learned probably more about the technicalities and
details of health care and the way it is delivered in this country in the
last months than any of us ever knew before. But what I know most and what I
care about most is what I have learned from personal experience, because when
you strip all the technical details away, what really matters is what is
there for you when you need it. And those of us who are well-insured, those
of us who do not have to worry about getting the best care that can be
offered anywhere in the world,
I hope will always keep in mind the mothers and the fathers and the sisters
and the brothers and the children of this country who do not share that sense
of security.

We want to emphasize primary and preventive health care as well
because we think that wiﬁ save us money and provide more security for all
Americans.

We want to extend prescription drug benefits to all Americans,
but particularly older Americans, because we have heard more about the costs
of prescription drug increases than probably any other issue from older
Americans.



We want to be sure that we begin to provide long-term care for
older Americans. The choices we now pose to families are just unconscionable
in many instances: spend yourself into poverty in order to find a safe,
secure nursing home for your family; you can’t get care for taking care of
that family member in your home; you can’t get reimbursed for a much cheaper
form of care in your community; alrthat is available is a nursing home, and
they are not available in enough numbers for enough older Americans.

We also want to be sure that everyone’s health care needs are
taken care of, and I want to say a particular word about women’s health care
needs.

For too long, women have been relegated to the fringes of medical
research and medicaFcare. The leading cause of death among women in our
country is coronary disease, but until recently women were routinely excluded
from major coronary clinical trials. And I want to thank this committee for
its leadership in including women where they rightfully belong, at the
forefront of geing taking care of in our health care system. But we still
have a ways to go. We need to focus on other diseases, such as osteoporosis.
We need to provide diagnostic tests like mammography and Pap smears. We need
to be sure that women who are the primary caretakers of our families are
taken care of.

By ensuring comprehensive benefits to all Americans, by
emphasizing primary and preventive health care that saves money and keeps
people healthy, and by devoting more attention to the special health problems
of women, we can control costs and build a healthier nation and make our
economy and our workforce more productive.

I want to thank you for the assistance you’ve already given to us
and thank you ahead of time for what I know will be a very productive and
fruitful working relationship as we move forward to solve this problem. SEN.
KENNEDY: Thank you very much, Mrs. Clinton. I think, as we examine the
proposal, there is obviously a long list of detailed questions that come to
mind, a number of which we’ll examine today. But I think it’s important that
we don’t lose sight of the real importance of this program, how it’ll affect
families all over the country.

And I was wondering if you could really elaborate for gust a
moment about what this program will mean to most American tamilies. I don’t
like to use the word “average” because no one’s average, but how would you
describe for most working families what this program really means to them in
terms of themselves and in terms of their future?

MRS. CLINTON: Well, Mr. Chairman, I think that’s exactly the
right question to ask because we have to look at what we want to do to try to
increase security for Americans, and particularly American families. And I
would describe the impact on most families in terms of security and break it
down into several different kinds of security. I would start by the obvious:
that we will be able to look every American in the eye and say that they are
guaranteed health security.



You know, the health security card that the president held up
during his speech is a symbol of what we mean when we will be able to sa
that. Every American who is entitled to that card will have one, and standing
behind it will be a guaranteed set of benefits.

I think we will also be able to tell American families that they
will be more economically secure. Right now what has happened over the past
decades is that most American families have seen their standard of living
either stagnate or begin to diminish because wage increases have not been
able to keep up with inflation at the rate that they did in the decades
previous to the 1970s and *80s.

Many American families feel immense economic insecurity, and what
they may not realize is how our rising health care costs, the burdens that
have been imposed on both government and particularly business, is directly
related to the kind of economic insecurity that too many Americans feel. We
believe that we will be able to stabilize the amount of money that we will
spend on health care, and because of that we will be able to bring costs down
for many businesses, and we hope we will begin to see wages react to that and
economic security once again become a cornerstone of American working life.

And I guess I would finally say, Mr. Chairman, that I think we
will provide a lot of psychological security.

You know, one of the issues that worries me a great deal is how
alienated and how insecure many of our people seem to be. Clearly, in
material ways they are not less well off than my parents and grandparents
were during the Depression. But in psychological ways they feel that the
future is closing in on them, that they aren’t taken care of, that they can’t
count on their children having the same kind of opportunities as they did.
And I don’t think there’s anything more important to establish than the fact
that they will not have to worry about health problems that come up and that
might undermine their sense of security.

So in those very important respects, I think we will find through
health care reform not only what we will be talking about in terms of
benefits and cost containment and the like, but we will find a shift in
attitude among our people that will render them more secure and, I therefore
believe, more productive, more willing to face the future with the kind of
confidence that we need in America.

SEN. KENNEDY: Well, that’s certainly an enormously important
change in attitude among the American people, going back to sort of a
community of caring, which I think is a central challenge to society. And I
think as the president has pointed out in his speech -- and you have -- that
you can be for this program because it gets a handle on costs on the federal
deficit, you can be concerned about it because of the bureaucracy that
providers have, you can be concerned about the issue because of the
increasing profits that are taken away from American businesses.

But I think for many that are concerned about it, it is because
of their out of pocket costs to doctors and to providers -- hospitals. And I



think many people will want to know whether this really is going to do
something about those factors, which I think is of enormous concern to most
Americans, perhaps those that have it -- health care -- and those that don’t.
And what kind of impact do you think this program will have on those working
Americans and others who have seen the extraordinary increase in out of
pocket costs?

MRS. CLINTON: Our estimate is, Mr. Chairman, that for Americans
who are currently insured, about 65 percent will have the same or better
benefits at less cost or the same cost. And that includes out of pockets, it
includes deductibles. And individual consumers will be able to make choices
that will drive those costs down even lower because we will, we believe,
through this reform enhance the number of choices available to citizens. If
they want to choose an organized network of doctors or a health maintenance
organization that has verf\]' low or no co-pays, they will be able to do that.

Another issue that is very important to many families is that we
want to eliminate the lifetime limit kinds of considerations that in too many
insurance policies have required people once they have exhausted their limits
to pay out of their own pockets. We think that if you’re insured, you should
be insured across the board.

We also believe that we should bring down the cost of
deductibles. Deductibles will still be present, but at a much lower level
than they have been up until now.

So if we take all of these costs, we will have, we believe, a
significant decrease in out of pocket expenditures both for the premium share
as well as co-pays and deductibles for most people who are currently insured.

For about 20 to 22 percent of those who are insured, they will
pay a little bit more, but they will be getting more comprehensive benefits
because they are now paying too much for catastrophic or major medical
policies, often with a very, very large deductible. Those deductibles will be
dropped. Their benefits will increase. So, over a lifetime, they will also
realize cost savings, even though initially may pay a little more.

And for about 12 percent of the people, they will pay more for
about the same benefits. Those are largely young, single people who now
benefit from an insurance system that 1s really skewed in their direction.
Because those of us who are older, anyone who’s ever been sick pays much more
than they should while young and single people pay less than they should in
terms of being part of an entire community pool. So they will pay a little
more in these early years. But they, too, will realize benefits over their

lifetime.
SEN. KENNEDY: Thank you.
Senator Kassebaum?
SEN. NANCY LANDON KASSEBAUM (R-KS): Mrs. Clinton, as you know,
I've been concerned about the health alliance structure and have worried
about the size, the monopolistic purchasing power potentially and sweeping
regulatory authority, and I wonder if I could just go through some questions,



n(lilmaybe it might clear up some of my questions and maybe others have as
well.

In Kansas, for instance, there are only six employers who have
5,000 or more employees. Now, it’s my understanding 5,000 employees is the
cutoff and everyone below that must be registered and work through the
alliance.

MRS. CLINTON: Senator, it’s 5,000 nationwide. So, if there
employers in Kansas who are part of larger companies, even though their
employment levels in Kansas may be less than 5,000, if the aggregate
nattonwide is 5,000 or above, they can be part of a self- insured alliance.

SEN. KASSEBAUM: Do all insurance dollars, when you make this
contribution both as employers and employees, go into the alliance?

MRS. CLINTON: Yes, for the guaranteed benefits package. Now,
there will be, we anticipate, not only supplemental insurance, but new
insurance markets for products like long-term care. And those will go
directly to insurers or if an alliance wants to contract with an insurer in
order to handle those dollars, it could be done that way. But there will
still be an insurance market outside of the alliance.

SEN. KASSEBAUM: For, you say, long-term care? Will it be
designated what type of care there would be additional markets for?

MRS. CLINTON: For anything that is outside the guaranteed
benefits package, so that, for example, it a person wanted more mental health
benefits or long-term care, the alliance would be able to offer those through
health plans. But there would also, we anticipate, be an independent
insurance market as well for benefits that people wanted to buy with their
own dollars in addition to the premium dollars.

SEN. KASSEBAUM: Well, for instance, if you’re with Blue
Cross/Blue Shield and that had been your long-time carrier, but they did not
opt to go into the alliance or the alliance didn’t want to, I suppose, have
them as part of the insurers participating, do you have any choice at that
point of where you go?

MRS. CLINTON: Well, Senator, what we would anticipate is that
Blue Cross and other insurers would be in the business of running the
accountable health plans, so that although the alliance is the collection
point for the premium dollars, it is not the delivery point for care or the
management of care.

And in our conversations with a number of insurance companies,
what they are moving toward is what they are already doing, which is to help
organize networks of physicians and hospitals into the delivery points; so
they would in effect become the managers of the accountable health plans. So
if you were part of Blue Cross, Blue Shield now and the Blue Cross, Blue
Shield health plan were one of your choices, much as we now have with the
federal employees’ plan, the money all is in the federal government; that’s
where the money is paid out of, but you get a big list of those plans that
you can sign up for, and Blue Cross, Blue Shield is one of them. In the
future, in the alliances, it will be just the same kind of model. The money



7ill go into the alliance, as it does now with the federal government, but
the choices available will be perhaps, you know, the local HMO, the Blue
Cross, Blue Shield health plan, maybe the local hospitals have created, you
know, the Lawrence Kansas plan, or whatever it might be; so that there will
not only continue to be a role for insurance companies in managing and
delivering care, but we anticipate that it may even be an expanded role in
that area.

SEN. KASSEBAUM: So you could go outside the alliance for the
purchase of your insurance?

MRS. CLINTON: Well, no, let me make sure that -- let me walk
through this. If you are an employee now, or an employer, you make your
premium payments directly to the insurer and the insurer then decides, in
some instances, which doctors or hospitals you can attend, or you have a
fee-for-service plan, and then you pick and the insurance company reimburses
your doctor.

In what we are proposing, the alliance is the body to which the
money is paid. But the accountable health plans are what you now think of as
your health plan, whether it’s Blue Cross, Blue Shield or some health
maintenance organization or some other form of health plan. So even though
the money goes into the alliance and it is pooled there in order to get the
most purchasing power, the way it happens now with the federal government, so
that the alliance, just like the federal government, or in Minnesota, like
some of the very farge purchasers of care there, in California like the
(Calpers ?) system, they stand there with all of this purchasing power. Then
the health plans , like Blue Cross and the others, come and say, “We can
deliver the guaranteed benefits package at this price with these kinds of
extra benefits.” And then each year, every consumer, as you do now with the
federal plan, you will get a brochure about all of the plans. The alliance is
merely a collection agency, basically. Every Flan that is qualified has the
right to bid for your money, and you then tell the alliance, “Send my money
to Blue Cross,” and that’s how you get your health care.

SEN. KASSEBAUM: I just got a note that my two -- I have two
minutes remaining. But just to briefly say, however, the alliance is
appointed by the governor or the legislature of a state?

MRS. CLINTON: Right.

SEN. KASSEBAUM: The governor?

MRS. CLINTON: Well, we’re -- you know, we’re open -- the
governors think that it ought to be the governors; legislators think they
ought to have a role.

SEN. KASSEBAUM: But they have a great deal of authority in
setting out some very firm guidelines, and then I suppose, responsible to the
guidelines of the national board, who supersede, do they not, some directions
to the alliances?

MRS. CLINTON: What we would like is to have federal guidelines --
for example, what is a qualified health plan, and what is the benefits
package? -- and then each alliance would implement those federal guidelines.

(O.



But we also want to give some flexibility to alliances because we know that,
you know, western Kansas is not the same as Kansas City. So we want some
flexibility so that an alliance could have some opportunity to maybe do
things a little bit differently in one part of the state from the other, but

they would all have to meet the basic federal guidelines of what the health
plans would have to be.

SEN. KASSEBAUM: Thank you.

SEN. KENNEDY: Senator Pell?

SEN. CLAIBORNE PELL (D-RI): Thank you, Mr. Chairman. And I
congratulate you on choosing this room, where so many historic events have
occurred, for this hearing on a subject and a Erogram whose time has not only
come but we’re seizing it, and I hope under the leadership of Mrs. Clinton,
we will move ahead with it.

I think the affection and regard of the country for you were
shown at the State of the Union speech, the joint session speech, when the
applause was louder than I've heard for anybody who was not the principal
speaker themselves in the 33 years I've been in the Senate, and the affection
and regard is universal, I think.

The question specifically that I have in mind concerns
unemployment. This little -- your eyes may be better than mine, you can see
-- shows that the unemployment in my state of Rhode Island is far worse than
it is in any other state of the union, on the average in the country as a

whole. Who would pay the premiums on this health plan when one is unemployed?
pay Pr ploy

Would it be the employer?
who?

here is no employer. Would it be the public, or

MRS. CLINTON: It would be the public through the federal
government. The federal government will provide the insurance share for the
unemployed. And when someone is employed and unemployed during the year,
there will be a combination of contributions from the employer and employee
when the person is employed, and then the federal government will subsidize
the remaining necessary premium contribution.

SEN. PELL.: In that regard, how does this little card work for
(those things ?). It was presented to me. It’s got somebody else’s name, I
regret to say, on it. But how does it work in fact? Is it like
a charge card, a credit card?

MRS. CLINTON: That’s the way we would like to see it work because
one of the ways we think we can save billions of dollars in this system is to
move toward electronic billing, to move toward single forms, to try to
simplify the collection of the health care dollars, and we would like to see
it working as a credit card in which we will have much more economies of
scale in terms of collecting and paying out money throughout the system.

SEN. PELL: Thank you.

The columnist, Ann Landers, wrote a column which, without
objection, I'd like to see inserted in the record.

SEN. KENNEDY: It will be inserted.

SEN. PELL: Thank you. In which it points out the number of deaths



lz.

rom guns. And as you may know, the annual cost of hospital care associated
with firearms treatment is $1 billion. In Rhode Island alone, the estimated
annual health care costs attributed to those killed by firearms between 1984
and 1990 was $22 million. What would be your reaction to the thought of
introducing legislation that would have a tax on firearms, and that tax
devoted to the health plan?

MRS. CLINTON: Well, senator, that is not part of the president’s
proposal, but I think that there is interest in that proposal. I was asked
the same question yesterday in the House, and -- you know, targetting some
kind of payment for violent crime to our health care system might be
something worth considering.

SEN. PELL: Another question: that is the research in the
hospitals. We have in my state a very fine teaching hospital, and I'm curious
how the president’s health plan will impact on the quality of the research.

As you know, when you have a research institution 1t increases the quality of
care. It also increases the expense.

MRS. CLINTON: Right. That’s a very important question and one
that we have talked a lot with the deans of our various medical schools
around the country.

We believe that the academic health centers ought to be what we
would call the kind of quality foundation for this health care plan. Rather
than reinventing the wheel and creating any new kind of bureaucracy or entity
to keep track ot quality and to try to determine outcomes related to
procedures, we would like to see that research and that kind of quality
reporting function really housed our medical schools around the country. We
think they are fully capable of doing that work.

And we also know that many medical schools and academic health
centers have higher costs because their care that they deliver is so highly
specialized. So we have some special provisions to helsw support financially
those academic health centers so that they are available to patients not only
in the states where they are, but also around the country if they’ve
developed a certain technique or procedure that should be used because of its
importance.

So we take very seriously the role of the academic health centers
and have some provisions that we think will strengthen their position in the
health care system.

SEN. PELL: Thank you very much.

MRS. CLINTON: Thank you, senator.

SEN. KENNEDY: Senator Jeffords.

SEN.JAMES M. JEFFORDS (R-VT): Thank you, Mr. Chairman, and first
I want to commend Senator Kassebaum for all of her help and leadership on our
side of the aisle, and I want to commend you, Mr. Chairman, for your eftorts
leading up to this important occasion. I know that you are delighted as I am
that the process is now underway to finally make health reform a reality.

I also want to commend you, Mrs. Clinton, for your efforts,



»articularly for your and your staff’s willingness to work with all of us, my
party especially. I know it was helpful for us, and I hope it was helpful for
you.

I am sure managing your task force of 500 was a tough job. But I
suspect it was nothing compared to the task force of 535 that are here on the
Capitol Hill that you now have to deal with. Thus, the toughest part
certainly remains before us.

The principles that guide your effort and most of the major
policy choices you have made mirror my own. You have made a great start, but
a vast amount of work still needs to be done. I hope we can improve upon your
proposal, particularly with regard to financing, bringing costs down, and
promoting good health.

To do so, I am convinced, will require the talents and energy of
Republicans as well as Democrats. No party has a monopoly on wisdom or
experience. And you in your role as the first navigator, knowing better than
most that we are sailing to rather largely uncharted waters, I think it is
critical to the country that this be a bipartisan effort. I know of no better
way to ensure it than to join as a cosponsor of your legislation upon its
introduction. I will do so.

But I want to do more than this. I want this bill to be broadly
bipartisan. And I pledge to do what I can to make this a bill Republican
colleagues can support. I have been thinking about our nation’s health care
problems for many years and have definite ideas on what our health care goals
ought to be and how they can be accomplished.

I don’t think anyone would disagree with the administration’s
goals.

Everyone in this nation needs the security of knowing that no
matter whatever else happens in their life, they can count on the fact that
they have good health care, good quality health care. We need a much simpler
health care system with far less paperwork. Finally, we need to be sure that
our new system will get health care costs under control.

I look forward to working with you, the administration, my
colleagues on both sides of the ais%e on this essential effort. I agree with
the administration’s approach and will do what I can to ensure that the
historic proposal becomes law next year.

Now a question -- I don’t --

MRS. CLINTON: May I just say thank you very much, Senator
Jeffords.

I know that you share the president’s and my belief that this is an issue
beyond partisan politics, and I think most ot the members of this body share
that same belief, and we will look forward to working with you and other
Republicans. We've learned a great deal from you and the work that you had
done, and I read your bill, I read Senator Kassebaum’s bill, we’ve learned a
lot about the appropriate way to address our health care needs, and I’'m very
grateful for your commitment today to be a co-sponsor and to work with us so
that we can make that this issue is beyond politics and that we get the very



rest possible resolution for the American people.

SEN. JEFFORDS: I thank you for those words, and we're all
dedicated to help.

First I want to, as a question -- I want to applaud your efforts
with respect to state flexibility, and someone might accuse me of being a
little parochial in this, but you know Vermont has been working very, very
hard to come forth with their own health care plan, and they are concerned,
though, that they may be restricted by the national plan which we come forth
with, so I think success in reform and getting an approval depends upon the
states being able to support it.

I understand that you have indicated an openness to changes, but
to what extent do you feel state flexibility is important to your proposal?

MRS. CLINTON: I think it’s very important, Senator, and Vermont
is just one of several states that has shown tremendous leadership in moving
ahead and really demonstrating to the country the kinds of steps that needed
to be taken. So we want to maximize state flexibility.

On the other hand, we have to recognize that there are states
that have been very blunt in saying they don’t want anything to do with
health care reform. It is not an issue they feel comfortable tackling, and
they don’t want the responsibility. So striking the right balance between
those states that really should be encouraged to move forward and given the
framework to move forward in and the kind of federal program that will be
needed to insure security for every American so that states that don’t want
to move forward will be motivated to do so is one of the balances we have to
strike, and we will certainly look forward to working with you in making sure
we strike that right balance.

I personally prefer maximum flexibility. I think the problems in
Vermont are different from the problems in Arkansas, and I want both states
to deal with them responsibly, so I think that’s the way we should approach
this.

SEN. JEFFORDS: My final question will test a little bit of that
flexibility in the sense of the state of Vermont’s desires. My question is
under the Clinton plan, will the state of Vermont be allowed to require that
doctors be paid the same rate whether they see someone young or old or
whether they work for a large company or small company?

MRS. CLINTON: Do you mean an all-payer rate system for
physicians?

SEN. JEFFORDS: An all-payer rate system.

MRS. CLINTON: Yes, I was asked that question yesterday by
Maryland. Maryland already has an all-payer hospital system. They’re
developing an all-payer physician system, and I think that that is one of
those areas that we would permit states to move forward on if that’s what
they thought was in their best interests.

SEN. JEFFORDS: Thank you. I look forward to working with you.
Thank you, Mr. Chairman.



MRS. CLINTON: Thank you very much, Senator.

SEN. KENNEDY: We just want to express certainly our appreciation
to Senator Jeffords for his support. We’re obviously eager to work with all
of our colleagues to try find important common ground. We welcome it.

Senator Metzenbaum? _

SEN. HOWARD METZENBAUM (D-OH): Mrs. Clinton, as I sat here, I was
thinking to myself that you and your husband are truly unique, because both
you and your husband are knowled%eable about the specifics of this program.
And I have served here with five ditferent presidents, but I remember the
record of many other presidents as well. And I don’t remember any other

resident, and certainly no other presidential spouse, that was as fully
involved and fully knowledgeable about a legislative program as the two of
you are. Your husband the other evening, the president, taking questions for
over two hours and then, as I understand it, staying for another hour
answering additional questions. I think the American people probably hasn’t
-- have not realized that you're just totally unique in the fact that you
have not only said “I'm for this program. It’s a great piece of legislation;
I'll sign it.” Whatever the case may be. But you know this program. You're a
part of it. You helped create it, as well as did the president. And I think
the American people have a right to be very proud.

And as I sat here this morning and I heard my colleague Senator
Jeffords speak, I said to myself, “I don’t know what it is that creates
Republicans of that flavor, but he follows Bob Stafford and George Aiken, Jim
Jeftords, and I feel very proud to have the privilege of serving with him.

Having said that, let me ask you a cougle of questions. We're
talking about a program that now costs about $940 billion a year, almost a
trillion dollars a year. I am concerned to see how we go about consumer
control, consumer -- not alone window dressing, but actually having consumer
rights. We’ll have health alliances, 50 percent by employers, 50 percent by
consumers. But the employers will be an integrated group in all probability.
They’ll work together. ’m concerned how does the consumer, really the
American public, get their voice heard and have a right to control this
system, not just be a party to it.

MRS. CLINTON: Well, Senator, we believe that the principal
difference in what we are proposing is that, for the first time ever,
consumers will be making the decisions that count. They will be deciding
which health plan they will join. To go back to Senator Kassebaum’s inquiry,
it will be the consumer, not the employer and not the alliance and not any
government agency, whether it be Medicaid or anything else, which will
determine what health plan a particular individual decides to join.

Every year, consumers will be, in effect, voting with their feet
if they’re not satisfied with the service they got or they’ve met somebody
that they prefer in a different plan. Well, they will be able to make that
decision. So that the ultimate market and competitive forces that we think
will lead to high-quality health care being delivered most efficiently will
rest upon millions and millions of individual consumer decisions. The richest
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erson and the poorest person will have the same vote, because they will each
decide, you know, where they want to go. And that will make a difference in
how health care is delivered.

Secondly, as you point out, the kind of alliance structure that
we are envisioning will be governed by an employer representative and
consumer representative board, with consumers having SO percent of the seats
that are on tﬁere. And I would anticipate, given the kind otpinterest in
health care that we are all seeing, there will be a very active consumer
constituency in which people will be making all kinds of judgments about
health plans, will be getting information out to each other. I think we’ll
see a lot of very positive consumer activity.

And then the last thing I would say is that for the first time
consumers will have good information about quality and will be able to make
decisions. That will in turn, I hope, drive the hospitals, the physicians,
the insurers and others to be responsive because they will have to deliver
the quality information and then it will serve as a basis for both the
representatives at the alliance level and the individual consumer to make
decisions.

SEN. METZENBAUM: Would it make good sense to put some limit on
administrative expenses that see to it that insurance companies operate
efficiently? As you know, average insurance company administrative expenses
today run about 25 percent. Medicare administrative expenses run about 3
percent; and Canada has administrative costs of 1 percent. And I'm concerned
that whether it’s Blue Cross, Blue Shield or the Prudential Insurance Company
or the Metropolitan Life Insurance Company, whatever the case may be, that
those -- they all will build in a factor of high administrative costs. And
I’'m concerned as to whether -- there won’t be enough competition to drive the
down and whether or not we as legislators out not to be placing some limits
on the administrative costs.

MRS. CLINTON: Senator, I don’t believe that will be necessary,
for the following reasons. If we reform the insurance market and we
particularly reform the non-group and small group market, we will be
eliminating a lot of the admunistrative cost that currently is in the
insurance system. If we further begin to eliminate preexisting conditions and
make it clear that people cannot be denied coverage on the basis of
underwriting and determining how much of a risk that they present, that will
eliminate an additional very large portion of the administrative expense that
currently drives UE costs within the private insurance market.

I think those two changes will have a big impact on the kinds of
decisions that insurers make, and they will then find it in their interest to
become more efficient and to make decisions more quickly on the basis of
trying to get the highest quality care to people at the lowest possible
price. So I don’t think that we need to regulate that. I think the market
will take care of that as we make the kinds of changes that we hope you will
make in the legislation to eliminate preexisting conditions, to reform the
insurance market, the administrative load will go down dramatically.



SEN. METZENBAUM: Thank you very much, Mr. Chairman.

SEN. KENNEDY: Isn’t that the case with the California public
employees, too, about 1.5 percent administrative costs?

MRS. CLINTON: That’s right. And that is in effect a very large
alliance, I mean as we think about it, and it has been able to drive a very
hard bargain with the insurers who provide the services through the plans
that are available to the members.

SEN. KENNEDY: Senator Coats?

SEN. DAN COATS (R-IN): Thank you, Mr. Chairman.

And, Mrs. Clinton, thank you for appearing before us. I hope this
-- what I say isn’t -- I hope I'm not the first dark cloud to appear on the
horizon today for you. And I hope what I say is not interpreted as being
partisan politics, because I do agree with every member on this committee,
and with you, that there are inefficiencies and distortions in our health
care system that are robbing people of care that they need, and it’s costing
all of us more money than we ought to spend. And I think we all agree that
reforms are needed and necessary.

The question is not whether but how we go about doing it.

I have joined some senators in offering a proposal to deal with
those reforms. It’s different than what you’re advocating. And it’s primarily
different because it’s based on some different assumptions.

I would like to just outline four of those assumptions and then ask the
question as to whether or not you think those assumptions are valid, invalid,
and if invalid, why, and how we might address that.

The first assumption that we’re operatin% under is that
government, for all of its good intentions, is less etficient than the
private sector. My experience with government, my constituents’ experience
with government is that it is -- because it is not driven by a market system,
does not have a profit motive -- is less efficient. I think anybody who
stands five minutes in a post office and then goes and visits UPS sees the
difference between a government- run operation and
a private-run operation. If we look at the state level, I just the last two
days have gone through the process of helping my 16-year old son attain a
driver’s license. It has been a nightmare for my wife and
I to go through the lines and the forms and the delays just to get a driver’s
license.

The second assumption that we’re operating under is that

political process often, almost always overwhelms the marketplace. Outside my

office every day that we’re in session, there is a steady stream of people
coming to try to influence the political process saying, “Include our

program, include our benefit.” And whether it’s health care or any other
aspect of what government does, it seems that the ultimate decision is not a
marketplace decision but a political decision, and therefore, we’re concerned
that a health plan which basically says these are the benefits that will be
available will simply invite many more saying, “Include us,” and whether it
makes economic sense or not, they will try to garner enough support from the



olitical process to be included.

Thirdly, it’s my experience and our assumption that costs that
government estimates for the costs of a cProgram are always frossly, grossly
underestimated. I went back and looked at the congressional record for when
we enacted Medicare, and the projections that were listed by Congress for
expenditures under just Part A of Medicare -- they ran those out to 1990.
They said by 1990 we would be spending $9 billion a year on Part A of
Medicare. The actual expenditure in 1990 was $67 billion, 7-1/2 times the
estimate. So we may estimate figures here today associated with this health
care plan. My experience is, like every other program government gets
involved in, it grows, partly because of this political process and the
inefficiencies, it grows far beyond our estimates.

And our final assumption is that a great deal of health care
expenditure is, as your husband pointed out in his speech to the Congress,
caused by human behavior, choices that we as human beings make.

Now, I appreciated your husband saying we must do much better
than this, but my experience 1s that human beings react to incentives,
Eositively to rewards and negatively to penalties. It seems to me that any

ealth care plan that is truly going to modify human behavior and therefore
help hold down health care costs, whether it’s smoking, excessive drinking,
unwarranted sexual practices that lead to disease, on and on -- lack of
exercise, overeating, et cetera -- that, if we’re going to effect that, we
need a system of rewards or a system of penalties. Why should someone who is
exercising behavior that results in lower health care costs be paying the
same thing as someone who is disregarding that? And why shouldn’t there be a
differential?

Those are some basic assumptions on which we are basing our plan.

I don’t think I see those assumptions in your plan. Are my assumptions valid?
If not, why are they invalid? And how are we going to reconcile the
difference?

MRS. CLINTON: Senator, those are--

SEN. KENNEDY: Just before Mrs. Clinton answers, we -- over in the
House, they restricted Mrs. Clinton to two minutes, one for the question, and
she had to sandwich her answer into that two minutes. We've developed
marvelous skills here, where within our five minutes we ask a lot of
questions and let you take the time. We want to give you the assurance that
you take whatever time you want to respond to the cumulative questions of our
colleagues.

MRS. CLINTON: Thank you.

SEN. COATS: Since we didn’t have opening statements, I thought
I’d slip mine in in my questions. (Laughter.)

MRS. CLINTON: I appreciate that, Senator. And let me start by
saying that I don’t know that any of your assumptions in general are wrong.
But in particular, as applied to the health care system, I don’t believe they
are applicable. And let me run through them. And, in fact, what we are trying



) do is to create a system in which there truly is some kind of a market and
some kind of competitive pressures that will enable us to move this health
care system to a much more efficient level than it current is operating on.

Your first assumption about government being less efficient than
the private sector is not true in the health care system as it’s currently
structured. I think that one of the senators earlier referred to the fact
that the administrative costs in Medicare are much less than they are in the
private sector. The private sector has become much less efficient in health
care delivery, in health care pricing than you would think it should be, but
it has done so because of the kinds of incentives it has followed.

So that, for example, the heavy administrative percentage that
you will find in the private sector insurance market is due to a very clear
decision, which is the more money we can spend making sure we don’t insure
people who might cost us money, the more money we will make. So, therefore,
the kind of underwriting practices and the kind of selling practices that are
aimed at insuring people are aimed in part at eliminating from coverage
people who might be a cost on the insurance system.

And in order to choose among everyone sitting in this room who is
and who is not a good risk, that takes a lot of time and a lot of manpower, a
lot of personnel cost. And so I think that, if you look at the way the
current private sector operates, you will find an enormous amount of
efficiency -- Dr. Koop has pointed out not only on the insurance side, but on
the medical decision-making side.

Now, part of that is driven by decisions that are made in
government as well as in the private sector. But government followed the
private sector in deciding to reimburse for medical care based on procedure
and on tests and on diagnosis, on the kind of fee for service model that we
have grown up with in our country.

So in both the private sector and the government sector with
respect to health care we do not have a real market. And you will find
a great deal of inefficiency in the private sector in the health care market.

Someone has pointed out recently that many of our industries have
had to become more efficient in the last 20 years because of external
competition. We are now producing high quality cars in our country that are
very productive and are really giving a good run for the mon? aiamst our
competitors. But it took outside competition to come in and do that. We have
to create a competitive marketplace. We do not currently have one.

The second point about the political process overwhelming the
marketplace is also in general true, and we have to be very careful about
that in fashioning this health care reform. Senator Kassebaum and I have
talked about this, because in her bill she puts the decision about what
benefits will be covered at the level of the national board to take them out
of politics, to take them out of the halls so that you don’t have people
grabbing as you walk down the hallway saying “Include this,” “Include
that,” “Include my favorite particular kind of treatment.”



We thought very hard about that, and I had a very good meeting
with Senators Kassebaum and Danforth in which they, I thought, very clearly
explained why they favored that approach. We decided that initially we should
have the benefits package approved by the Congress so that individual
citizens could know what was in it. But then we agree that any changes to it,
any enhancements to it should be moved to the national board, as the
Kassebaum-Danforth bill had originally sug%ested, because we don’t want the
political process overwhelming the marketplace. And we agree with you that
that’s something we have to guard against.

The third assumption about cost estimates by government being
underestimated is absolutely right, but in the health care system cost
estimates by the private sector have also been grossly underestimated. And I
think in large measure you would see a parallel in the increase in government
expenditures that is at least equal to if not slightly below the increase in
prnl\]/ated sector expenditures in the health care system. And those two go hand
in hand.

It is very difficult for you as a senator to make projections
about what Medicare or Medicaid will cost because what happens is you set a
certain amount of money to be available in the budget. And what the private
sector does is to shift costs that they don’t get from the budget out of your
decisions onto the private sector. And what the private sector consistently
has done both in employers buying insurance and insurers pricing insurance
and doctors making decisions is consistently to underestimate what health
care costs and, I would argue, what it should cost.

So this is an issue that is not just a government issue, this is
a private sector issue. And one of the reasons we want to have some market
forces and some competition in the system is so that cost estimates can be
made on the basis of delivering health care not on a diagnosis-procedure
basis, but on a per capita basis in which decision-makers -- insurers,
doctors, hospitals, and others -- have to make decisions so that costs will
be kept down, that we no longer write a blank check.

And finally, I think that there is no doubt that human choices
drive health care costs like it does in most other areas of our lives, and
what we are trying to do is to have a system in which everybody is part of
that system, because to leave some out who make bad choices is
a cost to us whether we like it or not.

Everyone who makes a bad choice who is uninsured or who is
insured who drives our costs up will eventually cost us something, either in
more tax dollars, or in higher insurance premuums. If we have everybody
covered and everybody in the system so that we finally can stop the cost
shifting, then I think health plans and individuals will be able to make cost
conscious choices that will give them the benefits of their decisionmaking.
But I think until we get everybody in the system, then the human choices that
will inevitably drive health care costs one direction or the other will
continue to be shifted on to the backs of those who choose not to, but
nevertheless will pay the cost for them.
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SEN. KENNEDY: Thank you very much.

Senator Dodd?

SEN. DODD: It’s hard to follow that answer, that was so brilliant
in response, in my view. (Laughter.) To just bring you back down to the real
world here, first of all, let me just say in response to -- and I have great
respect for my colleague from Indiana. He and I -- we would have not passed
family and medical leave legislation without Dan Coats -- picking up on the
points you made, Mrs. Clinton, about the bipartisanship, but I appreciate
your mentioning that because this committee has had great success through
that vehicle.

But frankly, the notion somehow that someone going to your local
post office as opposed to going to UPS, or a 16-year-old waiting in line to

et a driver’s license or a 16-year-old showing up with his parents because

e has cancer or a tumor trying to access the medical system in this country
is profoundly different, and we may have differences about how best to
address this system, but I think drawing comparisons between systems where
people have choices and problems where geople have no choices is completely
unwarranted, but I appreciate the points that are made by that comparison.

Let me begin, as well, if I can very briefly, by commending our
chairman. This is an extremely important issue and you rightly pointed out at
the outset that for many of us here who have arrived in the last decade or so
this has been fairly new, but for the chairman of this committee, this has
been a lifetime commitment, his public service, going back, as I recall, with
the Kennedy-Corman (sp) legislation, Ribicoff Long (s%), my predecessor in
the Senate, the great degates, Senator -- Congressman Dingell’s father deeply
committed to EhealthF EcareF. So there’s a long history here, but the
chairman of this committee has worked tirelessly from the day he arrived to
this day, and it’s an extremely important day for him as chairman of this
committee, that we are finally going to end up dealing with this issue. And I
didn’t want to begin my remarks and questions to you without recognizing his
}_relr]nendous contribution to what we’ve achieved already in that particular

1ght.
© Let me turn to a particular constituency that is of great
interest to you -- your involvement with the Children’s Defense Fund,

and your involvement in Arkansas over the years with regard to
children. A quarter of the population of this country is under age 18, and
yet a third of the uninsured in this country are children. Of the 37 to 38
million, 12 million have no insurance. In my state, 54 percent of the
uninsured are children in the state of Connecticut, the most affluent state
on a per capita basis in the United States.

In many ways, the current system is really stacked against
children. Adults arguably have some choices about where they can go, but
children are entirely dependent upon what happens to their parents.

If you lose your job, you lose your insurance, your child does
immediately. Preexisting conditions. Children’s needs, particularly in the
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reventive area, are different than others. Again, I’'m preaching to the choir
on this particular issue, but I don’t think there ought to be too much debate
here about that particular constituency and our common determination to see
to it that these -- the most innocent, in many ways, in our society -- are
getting the kind of proper care and coverage under a system presently, as I
said at the outset, tgat is stacked against them.

I wonder if you might just spend a couple of minutes focusing --
you rightly talked about women at the outset of your remarks, but I think
children -- they don’t have lawyers, they don’t have the right to vote, they
don’t make campaign contributions. My fear is in this debate they’re going to
be left side and grought in as sort of an afterthought, and I hope that’s not
the case. And if you could just spend a couple of minutes addressing that
particular constituency, I'd appreciate it.

MRS. CLINTON: Senator Dodd, I'd be happy to, and I want to thank
you for never forgetting that constituency and the work that you have done
over the years to make sure that children’s needs are not forgotten. And I
suppose on an emotional level it’s the most important thing to me because I
don’t know that anyone can look into the eyes of
a child who is sick and has been made sicker because of decisions that had to
be made on the basis of cost that kept a parent away from getting care when
needed without feeling that there is something seriously wrong with the way
we are taking care of our children.

And I don’t think there are any stories that have moved me more
than the stories of parents who have just given up everything in order to
take care of their children’s health needs. I mean, it is a bizarre situation
to have a country in which there is parent after parent -- and we can give
you their names and their addresses and their E one numbers -- who had to
give up a job when they lost their insurance, whether it was taken away from
them because of a child’s illness or whether it was priced so high that they
could no longer afford it, to go on welfare to be able to take care of their
children’s medical needs. I mean, that is absolutely the wrong message. It’s
the wrong message that you have tried to send, that Senator Coats with his
work on behalf of children has tried to send, and it is something we have to
end.

I think that one of the great benefits that we will have from
health care reform is insuring the kind of primary and preventive care that
all children need to be healthy. We will cover vaccinations. We will cover
well-child care. I mean, I have to confess, like many ‘pecg)le before I had
children, I didn’t think about what my insurance policy did or didn’t cover,
and I remember the shock I felt when I realized that my very good insurance
policy would not pay for the well-child exam. They would pay if Chelsea were
sick and I brought her to the hospital for some kind of treatment, but they
wouldn’t pay for me to make sure she was kept well. And I thought that was
absolutely backwards then, and I still believe that it is.

So, if we emphasize primary and preventive care for children,
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‘hen I think we will begin to reverse what has been a neglect of our children in our health care system if we en
chat no parent, whether that parent loses the job that they had or can’t find a job or whatever their circumstanc
might be, will have to worry about taking care of their children, and we will
once and for all end this travesty of having people give up jobs to go on
welfare to be able to take care of their children.

It’s one of the reasons why the Academy of Pediatrics has
endorsed this plan because they see first hand every day the costs of what it
means for Earents to wonder whether they can afford the x-ray that the doctor
says they should have or whether they can fill the prescription that they
leave the doctor’s office with, holding in their hand.

You know, for years, I worked as a member of the board of
directors of the Arkansas Children’s Hospital, and I could -- I just have
never walked into that hospital without a combination of such gratitude and
also such emotion. And I just don’t want any parent ever to have to worry
about whether or not they can afford to take care of their child. I don’t
have to worry about that. I cannot imagine what that must feel like. And we
need to end 1t, and this would help us do that.

SEN. DODD: Thank you very much.

Thank you, Mr. Chairman.

SEN. KENNEDY: Thank you very much.

Senator Gregg.

SEN. JUDD GREGG (R-NH): Thank you.

And let me associate myself with the accolades which are very
apgropriate, and the depth and substance of your responses and input on this
subject has been of great benefit to this country, I believe, because it’s
focused so much attention on it. But, like with so many issues like this,
this is complex, it’s interwoven, it’s a tremendous matrix with a lot of
different strings running through it, and the devil tends to be in the
details.

And as I've read through the program a couple of times, and I
have to admit that I’m not as substantively up to speed as I'd like to be,
but tried to get there, I sort of scratch my head because in a lot of areas,
the boot doesn’t seem to fit the binding. For example, there’s the desire,
and it’s a very legitimate one, one I support, to get significant savings in
health care,rgZSO billion, Medicare and Medicaid making up most of that. But,
at the same time, there’s a proposal -- and $91 billion of deticit reduction,
which is obviously a good cause.

But, at the same time, there’s five major new entitlements
proposed: drug entitlement; long-term care entitlement; an early retirement’s
entitlement; the entitlement to everyone who doesn’t have health care now;
and small business entitlement, which is a huge one, in the benefits package.
So, there’s a -- my exFerience with government tells me that if you’re
putting in place entitlements of those size with those costs, you're going to
drive costs, you’re not going to be able to control costs, and that the
savings which are desired and legitimate in trying to obtain will be very



ard to realize.

Secondly, there is the -- and so, there the boot doesn’t fit the
binding. Secondly, there is the issue of flexibility, which is again very
important. I know your husband’s role as governor, he was totally committed
to states’ rights and making sure the states had proper power. Governmental
states’ rights and simplicity are verf/ appropriate roles.

But I look at this national board, and the power which is being
laid at the feet of this national board is awesome, especially in its
relationship to dealing with the states. I made a list of the powers, and I
know you’re familiar with them, but they go on considerably, and they re all
extremely substantive, from the capacity to control the structure of the
alliances to the capacity to set premiums that the alliances deal with. And
really, when you look at this national board, as I see it, it’s probably
going to be more important to get on the national board, the seven-member
board, than get on the Supreme Court of the United States. That’s the level
of influence that this board is going to have in driving health care policy,
especially at the state level.

So, I don’t see the flexibility and I don’t see the simglicity. I
see rather an organization that is dominant at the center to the detriment of
the states’ capacity to have flexibility.

So I don’t see where those fit.

And then there’s this whole question of competition, which is the
way you drive costs. And you've certamly spoken about that this mormng But
underlying this competition you’ve got standby price controls, you've got a
groposal which basically is global budgeting in the capacnty of the national

oard to review the premiums that are set, and you've got the question of the
national board itself, which essentially, to simplify it and to characterize
it, is a nationalization of the health industry; to take 14 percent of the
health industry, which is in the American economy, comes under the control of
that board. So I don’t see that competition exists there.

The states have flexibility only to the extent that they
basically follow what the federal government guidelines are. If a state
wishes to do something other than health alliance, if a state wishes to do
something other than single payer, then as I understand it, that flexibility
is extremely limited.

So the debate here, as I see it, is not over universal coverage
or security. Those are goals that I accept. It’s not over the well- child
programs or primary care. Those all have to be in whatever package comes
through. As I see it, the debate here is over whether or not there should be
universal control centralized in the hands of a few to the detriment of the
many -- the many being the states and the legislatures and the governors and
the people in the local communities who traditionally have made these health
care decisions.

And I guess my question goes to this issue. As I understand it,
the powers that lie here are that if a state does not come forward with a
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‘an -- and you alluded to this earlier -- which conforms to federal

uidelines, which was the phraseology I believe you used, or federal
ramework, then the national board deems that the state is not in compliance;
and then they tell the secretary of Health and Human Services this and she
then has the power to withdraw from the states all financial support that’s
going to the states and all functions which Health and Human Services deals
with. Secondly, the national board then has the authority to draft a plan for
the states andy institute it. And thirdly, the secretary of the treasury has
the authority to unilaterally, without even congressional approval, as I
understand it, assess a tax on business activity within the states.

Are those three powers appropriately described? If they’re not
appropriately described, could you give me your definition of them that lie
with the national board’s decision that a state is not in adequate
compliance?

MRS. CLINTON: Well, Senator, we view what you just described as
an absolute last resort. And the only reason that it’s even in there is
because, very honestly, there are some states that have told us privately
that they just don’t want anything to do with health care reform because it’s
just too complicated. And then there are other states like Vermont and
Florida and Washington and California and Hawaii and Minnesota that are
chomping at the bit, they can’t get there too soon.

So what we’re trying to do is to give as much encouragement to
states as possible. And we will enhance the flexibility. As I mentioned with
Senator Jeffords, any ideas that you have, and particularly I'd welcome yours
as a former governor, that would give states that kind of flexibility, we’re
ready to look at and to extend.

But this is a federally-guaranteed program. We do want every
American to have access to the same benefﬁs, so that if you live in New
Hampshire you’ve got them and if you live in Arkansas you’ve got them. And if
we have a state, for whatever bizarre combination of reasons, that doesn’t
want to do anything, they don’t want to make their own choices, they don’t
want to do what Maryland has done or what Minnesota has done, they don’t want
to do anything; they don’t want to guarantee the benefits package to their
citizens, they just don’t want to get into the business of trging to be a
leader and a state that takes that responsibility, then we believe there has
to be some fallback position. Now, I think it is highly unlikely.

I can’t even imagine a political circumstance in which a state
would not be willing to do what 1t needed to do, and given flexibility, what
it thought was right for itself.

This is not a program like some programs in the past where only a
few people have been affected by them. This is a program that will affect
everyone, so I imagine that the political situation in most states will lead
every governor I've ever met and every state legislature I've ever heard
about to do what they think is right for their state.

But in the event of some unforeseen circumstance where a state
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efuses or is unwilling to do so, we do thing there needs to be some kind of
enforcement mechanism so that if you live in one state you’re not denied what
you would have if you lived across the border or in any other state. And
that’s the only reason that that’s in there. We honestly don’t see it ever
coming into play, but we needed something there as -- going back to Senator
Coats example -- as a kind of stick as well as a carrot.

If there are additional ways that you would like to see state
flexibility considered, if there are additional ideas that you think would
meet the basic requirements of providing universal coverage within a state
and doing it in a way that it appropriate to a particular state, we are --
you know, we welcome that. We want to hear more about that.

And let me just say a final word about the national board. The
national board is meant to be a coordinating and advisory board. If the way
we have described some of its functions sound too regulatory, we want to take
a look at that. That has not been our intention. We wanted to perform the
functions of being available to -- in the worst case, as I've just described,
help make sure a state does what it should do, and its ultimate
responsibility to its citizens, but it’s mostly there in a kind of monitoring
advisory capacity. And we’ll be happy to sit down and go through the very
specific powers and to talk why we think they are necessary, and to have your
response to that.

SEN. GREGG: Thank you.

SEN. KENNEDY: Senator Simon.

SEN. SIMON: Thank you, Mr. Chairman, and we thank you for your
leadership which has -- I think everyone agrees has been superb. Let me also
join Senator Dodd in thanking the chairman, Senator Kennedy, for his yeoman
work through the years in this field. We’re all grateful to him.

You mentioned in your opening remarks this room where we have had
many historic gatherings. One thing is ditferent. In every other involvement
here, Democrats were over there and Republicans were over here. I hope it is
significant -- Democrats are moving to the right, Republicans are moving to
the left in this room here. (Laughter.)

To my colleague, Senator Pell, who brought up the question of
violence and health , I would be happy to join him, if we need additional
revenue -- let’s have a 25 percent tax on handguns and a 50 percent tax on
assault weapons, and we would be helping the health of this nation in more
ways than one, so Clay Pell, if you want to move in that direction, I’ll join
you on that.

One word for all of my colleagues as well as those in the
administration. I think it is important that we move expeditiously here. If
this drags on too long, people are going to look at the -- focus on the
minutiae, they’re Eoing to distort. Absolutely we ought to hold hearings like
this and we’ll hold plenty of them. We’re -- the chairman this morning was
talking about 29 hearings. Let’s focus on everything we should, but let’s
move and move rapidly so that we give the American people what they’re
entitled to.



You opened your remarks talking about research. There are those
who say, in the pharmaceutical industry, that this is goinﬁ to hurt research.

There are those in the university community who are concerned
about the research aspects. I would be interested in your response to their
concerns.

MRS. CLINTON: I can understand those concerns, Senator, because
this has been an issue that we have really struggle with. We have tried to
balance what we consider the necessary kind ot investment in research and

development that we want to see biomed companies and pharmaceutical companies

pursue as well as other research that is perhaps located on our campuses.

But with respect, particularly to pharmaceutical and other kinds
of research, we have dilemma. There are some in this body, as you well know,
who believe that pharmaceutical pricing has been unjustified, much too high,
not related to a return on the investment into the research and development
of the products. There are others who believe that it is one of our most
profitable industries and that it has been
a great boon, both in job creation and in bringing down medical costs and
human suffering because of the kinds of investments and that it’s only fair
for those companies to realize a good return on those investments. Both are
probably right -- both positions -- and what we have got to figure out how to
do is to encourage research, make sure there always is a fair and profitable
return on the investments in research, but not permit the kind of pricing
that has caused our drug prices to rise at three times the rate of inflation,
and causes drugs that are produced in this country with a combination of
government-funded research and private research to be sold at less of
a cost overseas than they are sold to the taxpayers who paid for the
research.

So we’ve tried to strike a balance, and that balance would ask
that as we move forward with prescription drugs being available to Americans,
which will put more money into the pharmaceutical industry, that Medicare,
for example, be permitted to have a discount on the price of those drugs. We
think that that is a fair request for the kind of dollars that will be going
into drug companies. We also think, with resgect to breakthrough drugs, there
ought to be some review and then the publishing of information about those
drugs that would be widely available to consumers -- not to stop them, not to
chil%their development or their marketing, but to make available information
about what their real costs and what their efficacy is as anticipated by the
research.

But I mentioned yesterday -- and I'm still very struck by the
story
I heard just a few days ago of the specialist at Mayo Clinic who discovered
that a pill that is used to de-worm animals is useful in helping people with
colon cancer, and he teamed up with one of our major pharmaceuticals, and
they did the research together, and it wasn’t, as he described it, very
complicated research. It was merely to make sure that the components in the
drug used for animals were safe for humans and that it would have a good
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sffect on humans. And at the end of this work, the company began to
manufacture the drug, and the only difference, as he described 1t, in the

drug was that it was made smaller because sheep will have to swallow a bigger
pill than the rest of us do. Well, the net result is that if you went into a

vet or you went into an animal feed store, you’d buy that pill for six cents;

if you wanted to prescribe it for your patient for co{on cancer, it would

cost six dollars a pill.

Now this physician said that he had always been a strong believer
in the use of pharmaceuticals, he had been a stron%]supporter of the
pharmaceutical industry because he had seen with his own eyes what miracles
could be done. But he could not, for the life of him, understand what the
costs were that would permit that company to recover that kind of profit on
that particular pill.

So that’s the kind of concern we have. How do we get to market
with good research, supported research, the kind of help that our people
need? How do we insure that our pharmaceuticals continue to grow and be
productive, and how do we be sure that we get good value for the dollars we
spend? So that’s how we’ve tried to balance that.

SEN. SIMON: Thank you. Thank you, Mr. Chairman.

SEN. KENNEDY: Thank you very much. Senator Thurmond.

SEN. THURMOND: Thank you, Mr. Chairman. Mr. Chairman, I would
like to join my colleagues in extending a warm welcome to the first lady,

Mrs. Hillary Rodham Clinton, an able person who is dedicated to improving the
health care of our people. Now Mrs. Cﬁnton, it is a pleasure to have you
here this morning.

Mr. Chairman, we all agree that our health care system needs
comprehensive reform. However, while we attempt to address the problems of
our health care system, we need to preserve the successful parts of our
present system.

As you know, America now has the highest-quality health care
system in the world. We need to maintain the quality of services for the 85
percent of Americans who currently enjoy health care coverage and cover those
currently without a health care plan.

Mr. Chairman, I believe we should ensure that coverage is
available to all Americans. We should not allow the cancellation of health
care coverage because of illness not allow coverage to be denied because of
a preexisting condition. Further, I believe that coverage should be portable.

If some individuals lose their jobs or decide to change jobs, they should be
free from the fear that they would have to take a reduction in the amount of
health care coverage or that they may lose it entirely. We must preserve the
ability of Americans to choose from

a variety of health care plans and to choose their primary physician. We
should provide patients with information that will help them make cost
effective choices by providing patients with this information and the ability
to choose. We would encourage competition and raise the quality of care
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yrovided.

Mr. Chairman, if we provide information and incentives concerning
preventive health care, I believe we could prevent many of the health care
problems we have today. Each of us must take responsibility to practice
preventive health care -- proper diet, reasonable exercise, and an optimistic
attitude toward life promote health. The savings incurred by practicing
preventive health care are not easily imagined, but surely they are cheaper
and cause less suffering than practicing curative medicine . I strongly
suggest that serious consideration be given to including preventive health
care in any program that is adopted.

Finally, Mr. Chairman, the cost of the health plan is the number
one health issue to Americans, according to the Wall Street Journal.
Americans do not want their health care costs to rise and the quality of
health to diminish because of sweeping new government controls over the
health care system. We must find some way to pay for these reforms without an
undue burden on business, or taxpayer or others.

Again, Mr. Chairman, I would like to welcome the first lady here
today. Mrs. Clinton, thanks for your testimony, and I look forward to working
with you to address the health care problems facing America today.

I have two questions. If time doesn’t permit, I'll just ask one.

Mrs. Clinton, some antitrust experts in the health care field
compliment the recent DOJ-FTC statements of antitrust enforcement policy as
being useful and clear summaries of existing enforcement policies. However,
the antitrust experts are concerned that the policy statements do not
significantly change current antitrust enforcement policies. The question is,
do you contemplate that additional policy statements from the enforcement
agencies will be forthcoming or will other antitrust adjustments be necessary
as part of health care reform?

MRS. CLINTON: Thank you, Senator. And could I just say amen to
your opening statement? I thought -- especially the emphasis on primary and
preventive health care is absolutely on target, and you are a living example
of that that I hope everybody will pay attention to. (Laughter.)

Senator, we did believe that we made some progress, and we want
to particularly thank Senator Metzenbaum and Congressman Brooks for their
support for the statements that were made by the Department of Justice and
the FTC. We are still concerned that physicians do not know whether or not
they can join together to become accountable health plans either on their own
or with hospitals, and we do want to clarify that because I think it’s very
important that doctors around the country feel they have the same opportunity
to offer an organized health plan to their communities as insurance companies
or HMOs currently do. So, we are still looking at that. We are working with
the AMA about that. We are going to try to clarify it. And if we think any
clarifying legislation is necessary, we will be recommending that, and we

would welcome any ideas you have as to how we could achieve our common goals

about the antitrust enforcement so that we can have a health care system that
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:ally is competitive.

SEN. THURMOND: Thank you very much. My time is -- I won’t have
time to ask the second question. We’ll submit it for the record, if you don’t
mind answering that.

MRS. CLINTON: Yes, sir.

SEN. THURMOND: Thank you, Mr. Chairman.

SEN. KENNEDY: Thank you very much.

Mrs. Clinton, Senator Har{in, as you know, is the floor manager
for the HHS appropriations legislation and is on the floor and has been there
all morning. And he deeply regrets he couldn’t be here.

Senator Mikulski.

SEN. BARBARA MIKULSKI (D-MD): Thank you very much, Mr. Chairman.

And, Mrs. Clinton, really a cordial welcome here today. I believe
you are the first first lady in American history to come before the United
States Congress and offer testimony on social policy. The other two first
ladies who came offered comment on a policy initiated by others, but I
believe you are the first first lady to come who is actually the architect or
the chief architect of a plan.

I would like to compliment the president for attempting to

achieve a national goal of safety and security for all Americans in the area of
health care and the effort that you’ve made in taking that national goal and
trying to operationalize it into a health plan. It is not easy to
operationalize idealism. It is not easy to operationalize noble intentions.
But I believe that you and the president have undertaken to do that, and I
think we see it reflective in the plan that you’ve put forth here today. You
have taken the ordinary stories of people and translated them in the most
significant public policy initiative in three decades.

I think all of us owe accolades to the core benefit package that
has been established that emphasizes prevention, primary care, and personal
responsibility, and understanding the needs of women, children and the
elderly. The fact that we are so -- our conversation is focused on so many
details is a tribute to what is already agreed upon in the conversation,
particularly related to the core benefit package and the emphasis on those
three areas.

My question goes to picking up on the health alliance. I truly
believe that what you want to achieve is a combination of marketplace
discipline and yet allowing mission-driven plans focusing on those ideals to
go into place. I'm concerned, Mrs. Clinton, that if the emphasis -- with the
health alliance, they will be able to choose the plan, and I'm concerned that
if the criteria is solely or primarily cost, the cost of the plan,
mission-driven plans, those that are

primarily operated by non-profits, those providers that serve
either urban areas or rural areas, that will, by the very nature of who they
serve, be high cost, be pushed aside, and that it’s not that we’ll have too
little of marketplace activity or too little competition, but we will have



oo much, and that instead of having a community of health care, it will all
pe focused only on the marketplace.

Could you comment on that?

MRS. CLINTON: That’s a very important question. And, you know, as
g)u were talking, Senator, I was thinking back to our morning at Jimmy’s

iner and all the people who told us their stories, and every one of those
was a responsible, tax-paying, hard-working American citizen, every single
one of them, and every one of them was having trouble getting affordable
health care that would be available to them.

And I think it is important that we have a system in which many
different kinds of health plans can compete; but I guess I see it a little
bit differently. I see the mission-driven -- which is a wonderful phrase --
the mission-driven health providers being more than ready to step into this
system. And let me just give you a few examples of what I mean by that.

If you look at our plan, it is remarkably similar to the plan put
forward by the Catholic Hospital Association. The Catholic Hospita
Association worked for two years before my husband was even elected
ﬁresident, came 13) with a plan in which they talked about having networks of

ealth care providers competing for business that would be provided to people
in their communities and individuals would be making those kinds of choices.
If you look at the Catholic Hospital Association, they have been providing
health care of high quality, often under very difficult financial
circumstances, in areas that nobody else wanted to serve, in many instances
around our country. They are certainly mission driven. Under our system, they
will be advantaged because they have taken so many charig' cases, they’ve
provided so much uncompensated care, they have provided care in inner cities
and rural areas where there was a very large uninsured base that couldn’t
compensate them for their services; now all of a sudden they will be getting
funds coming in through reimbursement that will enable them to be even more
competitive.

I’ll give you another example. If you take the Mayo Clinic, it is
a multi-specialty, non-profit clinic. Doctors are on salaries. They make the
decisions about how they grovide the care. They provide care at a cost that
is much less than many other sectors of the health care economy because
they’ve made decisions about how to be more cost- effective, high-quality
providers. So I think there are many examples around the country where the
mission-driven, those who have made decisions to provide high quality even
when they don’t get compensated, like many of our Catholic hospitals, or to
provide it on
a different model than the for-profit model like Mayo Clinic, are going to be
extremely well positioned to become health providers to many more people.

Now, 1n order to assure that, these networks are going to have to
be created with sensitivity to the populations to be served, and we're hoping
that, going back to Senator Thurmond’s question, that there will be whatever
antitrust and other kinds of problems in the way of doctors and hospitals
banding together that more providers will find it profitable, will find it
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ossible to stay in business and provide health care because we’re going to
insure the uninsured and we’re going to provide reimbursement where before
there was none, particularly for the mission driven.

And fp uess the final point I would make about that is that I

have seen in my dlscussmns now a growing awareness on the part of many of
the large hospitals and large insurance companies that if they want to
compete for the business of everyone who now can buy health care through the
alliance, they’re going to have to make partnerships with community health
centers -- with that inner-city Catholic hospital, with those minority
providers who are the traditional providers in an inner-city area. So I
actually think these partnerships will further enhance the opportunities for
those who up until now have been kind of pushed into the corners of the
market because they weren’t able to be competitive because they took on more
people and cared for more people who couldn’t pay an adequate reimbursement
than maybe some other LSproviders have.

SEN. MIKULSKI: Well thank you for the answer to that question. It
is reassuring to hear that. And we look forward to further discussion. You
exactly identified those facilities that I’'m most concerned about -- the
Catholic hospital like Mercy in my downtown Baltimore; Siani Hospital, which
is undertaking care to inner-city people and new immigrants and Soviet Jews
who have refugeed in this country, and so on.

I’d like now, if I could, to change to the issue around the
elderly. There was some talk about a Medicare Part C and the _preserving of
long-term care. You and I both lost our fathers to wrenching situations. And
then, as you know, many families have had to spend-down to qualify for
government help. So while there’s been family responsibility, the cruel rules
of government have often pushed people into famuly bankruptcy. I wonder where
you see the plan heading in terms of providing a safety net for long-term
care that does provide for family responsibility but does not set people up
for family bankruptcy.

MRS. CLINTON: Well, that’s -- I don’t think there’s any issue
that
I hear more about from both older people and people our age whose parents are
getting into situations where they need some kind of continuing care.

We have a couple of parts of this proposal that I think will
help. One is that we want to extend long-term care coverage by making sure
we’ve got in place the services that older citizens need. And so to that end,
we want states to develop more home-based care and community-based care that
will be reimbursable and will be much more available. We also want to raise
the spend-down limit so that families don’t have to impoverish themselves to
the extent we require now before they’re eligible for nursing home care. We
want to provide reimbursement for sub-acute care at nursing homes rather than
in the much more expensive hospital setting.

If you take these various pieces, you can see how each meets a
need that is not met now, starting with home-based care. We do not provide
the kind of financial support that many families would need in order to keep



L X

an older relative at home, and it is a very penny-wise and pound-foolish
policy, as well as one that I think is unfair to families. If a family wants
to take on the responsibility, some little bit of help, whether it’s a
visiting nurse or some other person to come in to help or ﬁrovide respite
care, is the right thing to do and it’s much less expensive than having
someone go into a nursing home.

With respect to community-based care, I would only repeat the
example that I saw the first time I visited an adult day care center in the
last rune months; it was at Saint Agnes Hospital in Philadelphia. That
hospital wanted to provide a service to the community, so they told families
that if you keep your older relative at home but you both work during the
day, then bring them to the hospital. We’ll watch them during the day; if
anything happens, we’ll be able to provide medical care. Well, the hospital
had to charge something, and the hospital tried to keep the costs as low as
possible, but they had to charge about $35 or $40.

Well, that’s about $200 a week for a working family. That is more
than most working families can afford to pay. And so the net result was that
because there was no reimbursement help for working families, most of those
families, according to the St. Agnes medical staff, were forced to put their
relatives in nursing homes, which then cost the state and the federal
government much more than maybe helping to support a $35 or $40-a-day charge.

And then finally, with the sub-acute care, ? mean, you know that
under Medicare many older patients and disabled patients, patients who are
under very severe medical conditions and often on life support are kept in
hospitalsrgecause if they are moved out of the hospital government assistance
for their care stops. I did not have to face that issue with my father, but I
would have if he had not died.

And so all of a sudden, what you think you have available in
terms of financial assistance ends. An(f’ many doctors have me as favors to
families under great financial and emotional stress they keep patients in
hospitals far longer than they should because they know to discharge them to
a nursing home or discharge them to home is an unconscionable psychological
and financial burden on many families.

We need alternatives to that, and providing this kind of long-
term care -- reimbursing for sub-acute maintenance care and nursing homes --
will help so many families. And those are the things we want to provide.

SEN. MIKULSKI: Thank you very much, Mrs. Clinton, and thank you
for the kind words you said about the Maryland program.

SEN. KENNEDY: Very good.

Senator Hatch.

SEN. ORRIN G. HATCH (R-UT): Thank you, Mr. Chairman.

Welcome to the committee, Mrs. Clinton, and I just want to say
it’s always good to be with you, always good to see you again. I also want to
thank you for elevating our nation’s dialogue on these critical health care
issues. I think you’ve done that single- handedly. And you and the president
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1ave clearly done your homework on this issue, and you deserve a lot of
credit, in my opinion, for your hours of study and your eloquent defense of
the administration’s plan. So I for one personally admire you for getting
into this battle -- (laughs) -- doing what you’ve done, and I want to work
with you on this.

I agree with all of the principles for reform which the president
articulated last week. We do need to provide health security for our
citizens. We do need to reduce costs. We do need to reduce bureaucracy. We do
need to eliminate fraud and greed.

All of those are important, but the problem is, we don’t need to
create more problems than we fix. And that’s what people are worried about
with a massive, sweeping change in our health care system. It’s
a matter of great, great concern to a lot of us.

It’s no secret that I have some problems with the
administration’s approaches to health care. For example, I don’t believe that
we need a National Health Benefits Board to really determine what health care
should be in this country. I believe more employer mandates would be
devastating to job creation. And, of course, there’s always the question of
how are going to finance this beast? It’s a very, very tough question. But I
look forward to seeing the details, looking at the plan when you get it done,
hopefully within the next couple weeks. And as I've said before, I want to
work with you and help you to the extent that I can. I'm afraid there’s a lot
of work to do, no matter what or how we look into this particular issue,

I'd maybe just ask one specific question, and that’s this. I know
this sounds trite, but price controls didn’t work in the 70s, and I don’t
think they’re going to work any better now. And obviously, we all want to get
health costs under control. I raise the same issues that you’ve already
discussed with regard to innovation and technology. But I'm afraid that
global budgeting 1s going to result in rationing, pure and simple. And in
order to control costs, you simply have to control volume as well in order
for it to work. So I think it would be useful if you could walk us through
exactly how the global budget will work, explaining how the costs are going
to be restrained without reduction in quality of care, choice, access, or
technical innovation.

And let me just say this: one of my friends, a really great
author in this country who’s a doctor, an internist, Robin Cook (sp), who
wrote “Coma” and the recent best-seller “Terminal.”

He is writing a new novel that should come out before the end of
this year which will show the horrors of and the nightmares of global
budgeting and government management of health care . I think we’ll all want
to read it because it will be right in point with what we’re discussing here
today. And I know you’re concerneé) about those matters, too -- but if you
could walk us through how the global budget would work, explaining how the
costs -- how we can constrain costs without the reductions in quality care,
choice, access, technological innovation, et cetera.



MRS. CLINTON: Senator, that’s obviously one of the key issues,
and let me start by saying that the term “global budget” is really a
misnomer because there is not any intention to, in any way, budget every
health expenditure that any American would make. That is not at all the
intention. But it is to budget what would be the guaranteed benefits package,
but anything that any individual wished to spend is clearly available for
that individual to do. The marketplace will be there for individuals to take
advantage of.

But with respect to trying to provide some budgetary discipline
with the delivery of the guaranteed benefits package, we are operating on the
basis of several beliefs about the best way to do that that I'd like to share
with you. The first is that rationing already takes place in our country. It
happens every single day in every single community, and it is done by
removing people trom the insurance rolls, it is done putting barriers to
access, it is done by making it much more difficult for some people to pay
for their health care than for others. And the net result is that many people
are already sufferin]g1 the effects of rationing because we have a kind of
non-system of health care in which those ot us who are able have the benefits
of the very best health care in the world. But if we compare ourselves to
some of our competing countries, on many health indicators, we do not do a
very good job for our entire population. So rationing is already happening.
And 1n fact, what we want to do is increase the market and increase the
competitive forces that will make health care more available to the entire
society.

The second {)oint is that there has now been, I think, very
convincing work that I would like to share with you and to provide to you
about what we are currently doing with respect to delivering health care
across our country by the kind of differences in costs that exist from one
part of our country to another, and a number of people have been studying
this. This is what Dr. Koop has been doing since he left being surgeon
general. He and Dr. Winberg (sp) at Dartmouth are two of the leading
researchers in this area. If you have, as we currently do -- in just one of
our programs, take Medicare -- a 300 percent differential between the
delivery of care in Miami, Florida and the delivery of care in Wisconsin, or
as Senator Durenburger never tires of pointing out to me, a 100 percent or

200 percent differential between Minnesota Medicare delivery and a place like

Philadelphia with no difference in quality that anybody can point to, that
points out very clearly that there is a huge amount of inefficiency in the
way we are delivering health care right now.

Now why is it that if health care has been delivered at one-half
the cost in New Haven, Connecticut, compared to Boston, Massachusetts, or
one-third the cost in Wisconsin compared to Miami, Florida, or many other
examgles I could point out to you, why hasn’t the whole market figured out
that they can deliver health care more efficiently if they followed what
Minnesota has done than if they follow what another community has done.
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Well, that is because, going back to Senator Coats’ example, we
don’t have any incentives, in fact we've got the wrong incentives, in the
health care system as it is currently structured. We reimburse on
a basis of diagnostic treatment, on procedure, not on the basis of what is
the quality outcome that will be delivered for a particular population.

I showed yesterday, and I have got it, I think, again today, this
consumer guide that makes the point better than I could. It’s called, “A
Consumer Guide to Coronary Artery Bypass Graft Surgery.” It is put out by
the Pennsylvania health care cost containment council. What Pennsylvania has
been doing for a number of years is going to every hospital that performs
coronary bypass surgeries, finding out how much they charge and what happened
to the patient, how many died, what kinds of recovery and other problems did
they have.

In that one state, you can get the same operation for $21,000 or
$84,000. There is no difference in quality. In fact, if you look at this
consumer guide, the hospital that is delivering the surgery for $21,000 is
doing as good or better a job than hospitals delivering it for two or three
or four times that amount. There is no current incentive in our system to
move any other hospital in Pennsylvania to close that gap.

We think by creating a market-driven, competitive system and bfy]'
providing good consumer information, we will begin to see hospitals get those
costs more in line with each other. So, in fact, instead of rationing care,
if more hospitals in Pennsylvania delivered a high- quality coronary bypass
at $21,000, you’d have more people taken care of than you do currently when
the cost is $84,000.

The way we view the budget is as a backstop. It will not come
into effect in the vast majority of cases. Because we believe that good
information and decision-making on the part of {)roviders will begin to move
this system in a more rational way so that we will have better-quality health
care for less money. We view the budget as a disciplinary backstop. It is
available in the event that a particular region such as those whose costs are
already so high doesn’t begin to bring them into some kind of comparison with
their neighbors who provide high quality at a much lower cost. So, the budget
is there, not to be imposed, but to serve as a backstop.

And I know my time is up, but we could go through very
technically and explain how it would be enforced in the event that it should
be triggered, but we really don’t believe it will be triggered in most
instances if people pay attention to what we know is out there about how to
provide quality hea{)th care at less cost.

SEN. HATCH: Well, thank you.

Thank you, Mr. Chairman. That’s all I need to ask today.

SEN. KENNEDY: Thank you very much.

Senator Bingaman.

SEN. JEFF BINGAMAN (D-NM): Thank you, Mr. Chairman.

I'll join all the others in congratulating you, Mrs. Clinton, and
the president for your leadership and also Senator Kennedy for his long
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ecord of leadership on this issue.

I wanted to ask you about the cost containment part of it because
I know that’s central to your plan. One of the suggestions -- I introduced a
bill last year based on work that the Jackson Hole group had done, and an
essential part of what they proposed, what I proposed, in that bill to
contain costs was a limit on the amount of the employer’s contribution which
would be tax free to the employee. And I know that Alan Enthoven (sp) has
continued to urge that that be considered in this plan.

It does seem to me that if I have a choice of a high-cost plan
that perhaps is doing bypass surgery at $84,000 a crack and a low-cost plan
that’s doing bypass surgery at $21,000 a crack, we ought to build all the
incentives 1n we can for me to choose the low-cost plan, and making me pay
tax on the increased cost of going to the high-cost plan would, I think, be a
strong incentive.

What'’s your thinking for not including that in what you’re
planning to propose?

MRS. CLINTON: Well, Senator, let me start by saying I don’t think
that in a competitive market where health providers are coming to get your
dollar and mine, and we’re making the choice, that there are going to be very
many Froviders that will be able to afford the $84,000 bypass surgery very
much longer. They’re going to have to become more cost-effective because they
will have to charge the difference. We are asking consumers to make
cost-conscious decisions. If I choose to join the most expensive health care
plan, I will pay the difference, and that will be the choice that I make.

But the issue about taxing health benefits is one that we have
really struggled and worried over because we have a great deal of respect for
Alan Enthoven (sp) and for the people who have worked on managed competition,
and believe that we have a managed competition system in many of the features
that we’ve adopted. But we have several big groblems with, starting with the
taxing of health care benefits immediately when the plan began. And they
include the following.

If you start a health care reform proposal that will affect the
whole country, we know that people are starting at different levels of
insurance right now. Some people have bargained for their health insurance,
some employers have offered health benefits as a competitive device to keep
employees and to hire employees, so we’re starting with differing levels of
health insurance.

The guaranteed benefits package that we are offering we believe
is a very good benefits package, and it does emphasize primary and preventive
health care, but it does not include some of the features that are available
in insurance policies that are currently insuring millions of Americans. So
to say at the very beginning these millions of Americans are going to be
worse off than they would be without reform struck us as unfair. So what we
decided to do instead was to say we intend to impose a tax cap but we want to
give everybody enough notice, employers and employees, so that they can get
ready for it, so that they can see how our system operates, so that they can



eel secure that they’re not giving up benefits that they’ve either bargained
for or paid for in wages. So we do believe in a tax cap, and

a tax cap will be added, but it will be several years out, after the system

has actually gotten up and consumers can see what the benefits are for them.

The second is that to impose a tax cap right now would be to

raise taxes on over 35 million working Americans. I don’t know how we could
do that. I don’t think the president feels comfortable coming to you and
saying, “Remove the tax treatment for health care benefits, and oh, by the
way, that’s a tax hike on 35 million Americans,” and I can guarantee you
once your constituents figured that out, you would hear

a lot from them because they would think it was unfair, also.

But I do think it’s fair to say we want you to make cost-
conscious decisions. And we have seen companies where this has worked; we
have seen states where it has worked. The state of Minnesota decided it would
only pay its employer share for state employees into the lower cost plan and
people switched. Many employers who have given lower cost alternatives to
their workers have saved money because people have switched.

So that’s our thinking behind it. Yes, we believe it’s a tool.

Yes, we want it included. But to do it now would result in a tax increase on
over 35 million Americans, which we don’t think at this point in time is fair
to do.

SEN. BINGAMAN: Well thank you for clarifying that. It’s obvious
you’ve given it a lot of thought.

Let me ask one other incentive-related question. One of the
incentives that exists in the present system of health care is an incentive
not to smoke. Most -- or at least many health care providers or plans give
you a discount if you do not smoke. That, as I understand what you're
proposing, that would not be available.

You have an assessment provision in the plan, or contemplate one,
for employers of over 5,000 who decide to opt out. I think you charge them a
certain percentage. Why does it not make sense to maintain some kind of
additional cost for individuals who choose to smoke or for employers with
workforces that choose to smoke? Would that not put the incentive where you
want it, as we talk about responsibility in the healtl‘? care system?

MRS. CLINTON: Well, Senator, I think that we ought to take a
close look at that again. You know we are going to propose taxing tobacco,
which we consider a disincentive to smoking, and we hope particularly for
young people. If there is a way, without getting back into the problems
caused by experience rating and underwriting practices that draw lines
between peo};])le, where we can just target certain very limited behaviors, we
will look at that again, because I share your same belief about trying to
encourage wellness and discourage harmful behaviors. But we don’t want to
start down a slippery slope where then, well, you know, young people are
healthier than old people so young people should pay less than old people,
you know. Once we get back into that, then we are back into all of the
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would—if enforceable and applied to groups of presidential
advisers—restrict the President’s ability to seek advice from
whom and in the fashion he chooses.

The ability to discuss matters confidentially is surely an
important condition to the exercise of executive power. With-
out it, the President’s performance of any of his duties—
textually explicit or implicit in Article II's grant of executive
power—would be made more difficult. In designing the
Constitution, the Framers vested the executive power in one
man for the very reason that he might maintain secrecy in
executive operations. As Alexander Hamilton wrote in the
Federalist Papers:

Decision, activity, secrecy, and dispatch will generally
characterise (sic] the proceedings of one man, in a much
more eminent degree, than the proceedings of any great-
er number; and in proportion as the number is in-
creased, these qualities will be diminished.

THE FEDERALIST No. 70, at 472 (J. Cooke, ed., 1961) (emphasis
added). The Framers thus understood that secrecy was
related to the executive’s ability to decide and to act quick-
ly—a quality lacking in the government established by the
Articles of Confederation. If a President cannot deliberate in
confidence, it is hard to imagine how he can decide and act
quickly.

This Article II right to confidential communications at-
taches not only to direct communications with the President,
but also to discussions between his senior advisers. Certainly
Department Secretaries and White House aides must be able
to hold confidential meetings to discuss advice they secretly
will render to the President. Congress, in another context,
has recognized that the President’s right to confidential com-
munications extends to meetings between his top advisers.
For example, FOIA, 5 U.S.C. § 552, exempts “the President’s
immediate personal staff or units in the Executive Office
whose sole function is to advise and assist the President.”
See Kissinger v. Reporters Comm. for Freedom of the Press,
445 U.S. 136, 156 (1980) (quoting H.R. Repr. No. 1380, 93d
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Cong., 2d Sess. 14 (1974)); Meyer v. Bush, 981 F.2d at 1291-
92,

A statute interfering with a President’s ability to seek
advice directly from private citizens as a group, intermixed.
or not, with government officials, therefore raises Article II
concerns. This is all the more so when the sole ground for
asserting that the statute applies is that the President’s own
spouse, a member of the Task Force, is not a government
official. For if the President seeks advice from those closest
to him, whether in or out of government, the President’s
spouse, typically, would be regarded as among those closest
advisers.

As we have indicated, we do not place much significance on
the government'’s claim that this sort of interference is quali-
tatively, in constitutional terms, more troublesome insofar as
it relates to advice the President seeks concerning the exer-
cise of an enumerated power. I[f we were to go on to decide
the constitutionality question, we’ would be obliged to ask
whether, in Morrison v. Olson terms, this asserted applica-
tion of FACA “impermissibly” burdens executive power.
Morrison tells us to balance how much the interference with
the President’s executive power prevents the President “from
accomplishing his constitutionally assigned functions,” Morri-
son, 487 U.S. at 695, against the “overriding need to promote
objectives within the constitutional authority of Congress.”
Nizon v. Administrator of Gen. Servs.,, 433 U.S. at 443. We
readily confess that this balancing test is not one that, as
judges, we can apply with confidence. This is all the more
reason to view the constitutional issue soberly. We are
satisfied that the application of FACA to the Task Force
seriously burdens executive power. And our reading of Mor-
rison does not lead us easily to a conclusion that the burden
placed is a permissible one.

The court below correctly recognized the constitutional
difficulties that FACA’s application to the Task Force creat-
ed. The court, therefore. ruled the Act partially unconstitu-
tional, insofar as it was applied to the meetings in which the
Task Force actually advised the President. When the Task
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Force was engaged in “information-gathering and informa-
tion-reporting,” however, the court thought that the Presi-
dent’s constitutional interests were not so seriously implicat-
ed.

We believe it is the Task Force’s operational proximity to
the President, and not its exact function at any given mo-
ment, that implicates executive powers and therefore forces
consideration of the Morrison test. The President’s confi-
dentiality interest is strong regardless of the particular role
the Task Force is playing on any given day. Indeed. the two
functions naturally interrelate and can only be divided artifi-
cially. If public disclosure of the real information-gathering
process is required, the confidentiality of the advice-giving
funetion inevitably would be compromised. If you know what
information people seek, you can usually determine why they
seek it. A group directly reporting and advising the Presi-
dent must have confidentiality at each stage in the formula-
tion of advice to him. As we said in Meyer, “[pJroximity to
the President, in the sense of continuing interaction, is surely
in part what Congress had in mind when it exempted [from
FOIA] the President’s ‘immediate personal staff.'” 981 F.2d
at 1293 (citation omitted). And, as we recognized in Soucie v.
Dawd, 448 F.2d 1067 (D.C. Cir. 1971), FOIA’s exemption may
be constitutionally required to protect the President’s execu-
tive powers. In any event, the district judge decided to
truncate the statute in light of constitutional concerns only
because it determined that FACA applied to the Task Force.

We think the district court should have acted otherwise.
Prudent use of the maxim of statutory construction allows us
to avoid the difficult constitutional issue posed by this case.
The question whether the President's spouse is “a full-time
officer or employee” of the government is close enough for us
properly to construe FACA not to apply to the Task Force
merely because Mrs. Clinton is a member. We follow the
Supreme Court’s lead, if not its strict precedent, in recogniz-
ing that [if the Act] were “{rlead unqualifiedly, it would
extend FACA's requirements to any group of two or more
persons, or at least any formai organization, from which the
President or an executive agency seeks advice.” Public
Citizen, 491 U.S. at 452 (footnote omitted). Because it be-
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lieved that Congress could not have intended such a result,
the Public Citizen majority read “utilize” to exclude the ABA
committee. If the Supreme Court correctly construed the
statute not to cover the advice the Attorney General receives,
on behalf of the President, from the ABA, the statutory
construction issue we face should be resolved a fortiort in
favor of the government.

We, therefore, read the phrase “full-time officer or em-
ployee of the government” in FACA to apply to Mrs. Clinton.
In doing so, we express no view as to her status under any
other statute.'

IV.

The district court, having concluded that the Task Force
was a FACA advisory committee, dismissed under Rule
12(b)(6) appellees’ claim that the working group was also
covered by FACA. The court thought that under National
Anti-Hunger Coalition v. Executive Committee, 557 F. Supp.
524 (D.D.C.), affd, 711 F.2d 1071 (D.C. Cir. 1983) (“Anti-
Hunger "), subgroups of a FACA committee should be re-
garded as staff of the advisory committee and not as advisory
committees themselves. See Anti-Hunger, 557 F. Supp. at
529. Based on Mr. Magaziner’s affidavit, the district court
determined that the working group merely gathered informa-
tion to be passed on to the Task Force. Appellees cross-
appeal the district court’s ruling and its corollary refusal to
permit further discovery into the status and operations of the
working group.

The government challenges our jurisdiction to consider the
cross-appeal because the district court’s rulings on the work-
ing group are neither independent final judgments, nor cov-
ered by the preliminary injunction against the Task Force
which is before us on an interlocutory appeal pursuant to 28

10 We do not need to consider whether Mrs. Clinton’s presence on
the Task Force violates the Hatch Act, 5 U.S.C. § 7324(a), the
Anti-Deficiency Act, 31 U.S.C. § 1342, or any conflict of interest
statutes,
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US.C. § 1292(a). We have said that our jurisdiction over an
interlocutory appeal, however, is considerably broader:

(R)eview quite properly extends to all matters inextrica-
bly bound up with the remedial decision .... [Tlhe
scope of review may extend further to allow disposition
of all matters appropriately raised by the record, includ-
ing entry of final judgment. Jurisdiction of the interloc-
utory appeal is in large measure jurisdiction to deal with
all aspects of the case that have been sufficiently illumi-
nated to enable decision by the court of appeals without
further trial court development.

Wagner v. Taylor, 836 F.2d 578, 585 (D.C. Cir. 1987) (empha-
sis added) (quoting Energy Action Educational Found. v.
Andrus, 654 F.2d 735, 745 n. 54 (D.C. Cir. 1980), rev'd on
other grounds, 454 U.S. 151 (1981)); see also 16 C. WRIGHT. A.
MiLLer. E. Coorer & E. Gressman, FEDERAL PracTicE &
Procepure § 3921, at 17-20 (1977). The ‘district court’s final
disposition of the claim against the working group was
“bound up” with its reasons for granting the injunction
against the Task Force. Once it is determined that the Task
Force is not covered by FACA, the implicit analytical premis-
es of the district court’s decision as to the working group are
removed. Moreover, had the district court determined, as
have we, that the claim against the Task Force was invalid
and then also dismissed the claim against the working group,
the latter unquestionably would be appealable as well. Un-
der these circumstances, we think it is appropriate to consid-
er the cross-appeal.!

1 The lower court dismissed appellees’ claim under Rule 12(b)(6)
because it found that appellees had failed to state a claim upon
which relief could be granted. Mem. Op. at 15. It also noted that
it could have dismissed appellees' claims under Fep. R. Civ. P. 56,
because appellees had failed to state that further discovery was
necessary before summary judgment could be granted. Id. at 15
n.1l. As we will discuss, the legal bazis for the Rule 12(b)(6) ruling,
or a Rule 56 ruling, was incorrect. [Furthermore, contrary to the
district court’s decision, Rule 56 does not require a party to state in
its discovery motion that discovery is necessary before a court may
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As it argued below, the government claims that the work-
ing group is not in contact with the President and is not,
therefore, “utilized” by him. That seems to us a strange
argument. There are two exceptions to FACA's inclusion of
all presidential advisory groups: (i) where the advisory com-
mittee is independently established and operated by a private
organization, see Public Citizen, 491 U.S. at 457-59; and (ii)
where the group is composed wholly of full-time government
officials. See 5 U.S.C. App. 1, § 3(2)(iii). We have construed
the second exception here to extend to a cabinet committee
that includes the First Lady. The government now presses
upon us a third exception, one for advisory committees that
do mot meet face-to-face with the President. The govern-
ment’s argument, however, conflicts with the serious constitu-
tional concerns we have recognized concerning the Task
Force. The statute cannot be properly interpreted as apply-
ing only to those advisory committees, established in the
Executive Office of the President, that present the most
delicate constitutional problems.? Otherwise, the govern-
ment's argument effectively would render almost all presiden-
tial advisory committees free from FACA. Committees in
direct contact with the President implicate the President’s
executive power and hence cannot be covered by FACA,
while committees not directly in contact are not “utilized.” In

rule on summary judgment. Indeed, a party’s filing of a discovery
motion would seem implicitly to assert just that. But under Rule
12(b)(6), once the Magaziner affidavit was filed and considered the
district judge was obliged to permit reasonable discovery as to the
facts set forth in the affidavit. See First Chicago Int’l v. United
Ezchange Co., 836 F.2d 1375, 1380 (D.C. Cir. 1988).

12 The government, only at oral argument, and rather tentatively,
suggested that application of FACA to any advisory groups estab-
lished and utilized by the President, because they advise someone in
the Executive Office of the President, raises constitutional prob-
lems. We do not think we should entertain a constitutional argu-
ment of such enormous signiiicance made in so glancing a fashion.
After all, it could be thought -0 come close to an argument that the
government disavowed—that FACA is unconstitutional on its face.




27

any event, the statutory language does not remotely support
the government. Not only does FACA define an advisory
committee as a task force or “any subcommittee or other
subgroup thereof,” 5 U.S.C. App. 1, § 3(2), but it also speci-
fies that an advisory committee is a group that is either
established or utilized by the President. See id. Certainly
the President can establish an advisory group that he does
not meet with face-to-face. In Public Citizen the Court did
not suggest that FACA could be avoided merely because the
ABA committee communicated with the Justice Department
rather than with the President.

The district court accepted a variation of the government’s
argument by concluding that the working group was not
really a subgroup of the Task Force within the meaning of
FACA, but rather only staff to the Task Force. The court
relied, as we noted, on the Anti-Hunger case, in which we
affirmed Judge Gesell's decision to similarly treat subordinate
working groups operating under the Executive Committee of
the Private Sector Survey. Although we affirmed the deci-
sion, we did not explicitly approve the judge's reasoning
relating to the supposed staff groups; rather, we rejected an
effort to challenge his decision based on new information not
in the record. See National Anti-Hunger Coalition v. Exec-
utive Committee, 711 F.2d 1071, 1075 (D.C. Cir. 1983). In
any event, Anti-Hunger presented crucially different facts.
That case involved the Executive Committee of the Private
Sector Survey, formed by President Reagan to obtain man-
agement and cost control advice from the private sector. The
Executive Committee, composed of 150 private citizens, had a
subcommittee composed of 30 members and also had 36 task
forces that performed the preliminary work of the survey.
Anti-Hunger, 557 F. Supp. at 525-26. The government
conceded, in that litigation, that the Executive Committee and
the subcommittee were both FACA committees and it was
only thereafter that the district court determined that the
task forces were not FACA committees, but staff.

Our conclusion that the Task ‘orce is a committee wholly
composed of government officiiiis makes this case entirely
different. In contrast to the situation here, in Anti-Hunger
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the top levels of the outside advisory groups were covered by
FACA—both the executive committee of 150 and the subcom-
mittee of 30. In that scenario, there is less reason to focus on
subordinate advisers or consultants who are presumably un-
der the control of the superior groups. It is the superior
groups, after all, that will give the advice to the government,
and which, in accordance with the statute, must be “reason-
ably” balanced. But when the Task Force itself is considered
part of the government—due to the government officials
exemption—we must consider more closely FACA's relevance
to the working group. For it is the working group now that
is the point of contact between the public and the govern-
ment. The district court’s conclusion that the working group
could be disregarded as staff depended on its determination
that the Task Force was covered by FACA. Our disagree-
ment with :he district court on the latter issue therefore
compels a different analysis of the working group’s status.

Alternatively, the government argues that the working
group is not, as a matter of law, a FACA advisory committee
because it is not expected to offer consensus advice. In
making this argument, the government relies on a regulation
issued by the General Services Administration:

The following are examples of advisory meetings or
groups not covered by the Act or this subpart; ... (i)
Any meeting initiated by a Federal official(s) with more
than one individual for the purpose of obtaining the
advice of individual attendees and not for the purpose of
utilizing the group to obtain consensus advice or recom-
mendations. However, agencies should be aware that
such a group would be covered by the Act when an
agency accepts the group’s deliberations as a source of
consensus advice or recommendations.

41 C.F.R. § 101-6.1004(i) (1992).

As we have so often noted, we do not defer to an agency’s
construction of a statute interpreted by more than one agen-
cy, see, e.g., FLRA v. Department of Treasury, 884 F.2d 1446,
1451 (D.C. Cir. 1989). let alone one applicable to all agencies,
see Reporters Comm. for Freedom of the Press v. Department
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of Justice, 816 F.2d 730, 734 (D.C. Cir. 1987), rev'd on other
grounds, 489 U.S. 749 (1989). Nevertheless, we think the
government’s regulation expresses a concept similar to one
that we find embedded in the statute. It is not so much that
a group is not a FACA advisory committee unless it gives
“consensus” advice. To be sure, many committees are con-
vened with that expectation. See, e.g., The Commission on
the Future of Worker-Management Relations, 38 Fed. Reg.
27,311 (1993). Others, however, are established presumably
with the full expectation that the positions to be taken and
the advice to be offered may well be sharply divided. See,
e.g., The Presidential Commission or the Assignment of Wom-
en in the Armed Forces, 57 Fed. Reg. 49,394 (1992). And
since one of the purposes of FACA is to achieve some
balance, and thereby diverse views on advisory committees, it
would be passing strange if FACA only applied to those
committees that would offer consensus recommendations.

The point, it seems to us, is that a group is a FACA
advisory committee when it is asked to render advice or
recommendations, as @ group, and not as a collection of
individuals. The group’s activities are expected to, and ap-
pear to, benefit from the interaction among the members both
internally and externally. Advisory committees not only pro-
vide ideas to the government. they also often bestow political
legitimacy on that advice. As the House Committee that
investigated advisory committees before FACA’s passage
stated: “The work product of a committee composed of
distinguished and knowledgeable individuals appointed by the
President to advise him is presumed to have value and should
be considered.” H.R. Rep. No. 1731, 91st Cong., 2d Sess. 12
(1970).

Advisory committees are not just mechanisms for transmit-
ting policy advice on a particular subject matter to the
government. These committees also possess a kind of politi-
cal legitimacy as representative bodies. Membership on a
committee is often highly prize:! and sought after because it
carries recognition and even p:estige. When the executive
branch endorses its advice ana seeks to promote the policy
course suggested by the committee, the executive branch
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draws upon the committee’s political legitimacy. Congress’
effort to ensure that these committees are balanced in terms
of viewpoint recognizes their usefulness for political (and
patronage) purposes. But committees bestow these various
benefits only insofar as their members act as a group. The
whole, in other words, must be greater than the sum of the
parts.

Thus, an important factor in determining the presence of
an advisory committee becomes the formality and structure of
the group. Judge Gesell, in another district court case.
Nader v. Baroody, 396 F. Supp. 1231 (D.D.C. 1975), seems to
have approached the same notion by focusing on the word
“established” in FACA. Nader involved meetings between
an assistant to the President and a changing slate of federai
officials and private sector groups. See id. The groups met
for the express purpose of exchanging views on a variety ot
subjects. In exempting these meetings from FACA. the
court noted that “the committees were not formally organizec
and there is little or no continuity.” /Id. at 1234.

Since form is a factor, it would appear that the governmen-
has a good deal of control over whether a group constitutes
FACA advisory committee. Perhaps, for that reason, it is :
rare case when a court holds that a particular group is ¢
FACA advisory committee over the objection of the executive
branch. In order to implicate FACA, the President, or hi:
subordinates, must create an advisory group that has, in large
measure, an organized structure, a fixed membership, and :
specific purpose. The government suggests that the workins
groups, composed as they are of a crowd of 340 virtuall:
anonymous persons. do not bear the characteristics of th
paradigm FACA advisory committee. That may well be sc
The working groups. as a whole, seem more like a horde tha:
a committee. On the other hand, the groups have beer
created (“established”) with a good deal of formality anc
perhaps are better understood as a number of advisor:
committees. We simply cannot determine how to classify th
working groups b:ised on the record before us.

Finally, the government claims that all of the members ¢
the working groups are full-time officers or employees of th

ns
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government, and, for that reason alone, the working groups
are not FACA advisory committees. The three-hundred
members drawn from the agencies, the Executive Office of
the President, and from the congressional staffs are con-
cededly within that category. The working group also in-
cludes, however, 40 “special government employees.” The
government claims that these individuals are also “full-time”
government employees, even though they have been em-
ployed by an agency or the Executive Office of the President
for less than 130 days in a year, some without compensation.
The record does not reflect where these persons come from,
nor does it show how many hours they work. We are,
moreover, unsure whether FACA's definition of “full-time”
extends to a person who works for the government for less
than 130 days out of a year. The government directs us to
the conflict of interest provisions of Title 18, which define a
“special Government employee” as:

an officer or employee of the executive or legislative
branch of the United States Government ... who is
retained, designated, appointed, or employed to perform,
with or without compensation, for not to exceed [130]
days during any period of [365] consecutive days, tempo-
rary duties either on a full-time or intermittent basis.

18 U.S.C. § 202(a) (1988) (emphasis added). The government
argues that section 202 clearly implies that a temporary
employee can be “full-time.” Intermittent (or non-full-time)
applies, according to the government, to those who work less
than a full day.

We do not believe section 202(a) helps the government.
Just as we did not read 5 U.S.C. §§ 2104, 2105 to govern the
question of whether Mrs. Clinton is a federal officer or
employee, we do not think that Title 18's definitions should
necessarily control FACA. We must construe FACA in light
of its purpose to regulate the growth and operation of adviso-
ry committees. FACA would be rather easy to avoid if an
agency could simply appoint 0 private citizens as special
government employees for two days, and then have the
committee receive the section 3(2) exemption as a body



32

composed of full-time government employees. Moreover, sec-
tion 202 contrasts “full-time” with “intermittent,” and so “full-
time” seems to mean no more than not “intermittent.” There
is no reason to think that not “intermittent” for section 202
purposes has any bearing on whether the employee is “full-
time” for FACA purposes. Whether the special government
employees are full-time, however, is, in part, a factual issue
that was not developed below due to the lack of discovery.

A third class of persons are described as consultants.
According to the government, the consultants attend meet-
ings on an intermittent basis, with or without compensation,
and have no “supervisory role or decision-making authority.”
Drawn from the ranks of the medical profession, the acade-
my, and from business, they only provide information and
opinion. These consultants raise a different question from
that presented by the other two classes of working group
employees. The key issue, it seems to us, is not whether
these consultants are “full-time” government employees un-
der section 3(2), but whether they can be considered mem-
bers of the working group at all. When an advisory commit-
tee of wholly government officials brings in a “consultant” for
a one-time meeting, FACA is not triggered because the
consultant is not really a member of the advisory committee.
In that situation, the relationship between the temporary
consultant and committee is very similar to the one between
the White House officials and various private sector represen-
tatives exempted from FACA in Nader. We are confident
that Congress did not intend FACA to extend to episodic
meetings between government officials and a consultant. To
do so would achieve the absurd result Public Citizen warned
against: reading FACA to cover every instance when the
President (or an agency) informally seeks advice from two or
more private citizens.

But a consultant may still be properly described as a
member of an advisory committee if his involvement and role
are functionally indistinguishable from those of the other
members. Whether they exercise any supervisory or deci-
sionmaking authority is irrelevant. If a “consultant” regular-
ly attends and fully participates in working group meetings as
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if he were a “member,” he should be regarded as a member.
Then his status as a private citizen would disqualify the
working group from the section 3(2) exemption for meetings

of full-time government officials.
» » b *

When we examine a particular group or committee to
determine whether FACA applies, we must bear in mind that
a range of variations exist in terms of the purpose, structure,
and personnel of the group. Perhaps it is best characterized
as a continuum. At one end one can visualize a formal group
of a limited number of private citizens who are brought
together to give publicized advice as a group. That model
would seem covered by the statute regardless of other fortui-
ties such as whether the members are called “consultants.”
At the other end of the continuum is an unstructured ar-
rangement in which the government seeks advice from what
is only a collection of individuals who do not significantly
interact with each other. That model, we think, does not
trigger FACA. ’

We simply have insufficient material in the record to
determine the character of the working group and its mem-
bers. We understand why the district court, believing the
Task Force covered by FACA, thought it unnecessary and
inappropriate to put the working group under further scruti-
ny. But, as we have indicated, because we differ with the
district court concerning the Task Force, we believe further
proceedings, including expedited discovery, are necessary be-
fore the district court can confidently decide whether the
working group is a FACA committee.

Accordingly, we reverse the district court and lift the
preliminary injunction on the operations of the Task Force.
The Task Force need not comply with the requirements of
FACA because it is a committee composed wholly of full-time
government officials. We also reverse the district court's
dismissal of appellees’ claims as to the working group under
Rule 12(b)(6). We remand for further proceedings, including
expedited discovery, regarding the working group.

So ordered.
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BuckLEY, Circuit Judge, concurring in the judgment: 1
admit at the outset the persuasive force of the majority’s
opinion—a force derived, I think, from a comparison of the
most obvious facts of this case with those of Public Citizen v.
United States Department of Justice, 491 U.S. 441 (1989).
Public Citizen interpreted the word “utilized” so as to ex-
clude the Justice Department's use of a committee of the
American Bar Association whose only mission was to advise
on appointments to the federal judiciary. In concluding that
Congress did not intend to subject the ABA Committee on
the Judiciary to FACA's requirements, the Court acknowl-
edged that what “tip[ped] the balance decisively against
FACA'’s application,” id. at 465, was the “cardinal principle”
that where “a serious doubt of constitutionality is raised, ...
the Court will first ascertain whether a construction of the
statute is fairly possible by which the question may be
avoided.” Id. at 465-66. Here, to achieve a similar end, we
are asked only to stretch the phrase “officer or employee of
the Federal Government” far enough to include a person who
is greeted like a head of state, guarded by the Secret Service,
and funded from the public fisc. On first appearances, Public
Citizen would seem to support both the majority’s result and
the reasoning used to reach it.

If this case is to be distinguished from Public Citizen, it is
not because of a lack of gravity in the constitutional issues it
presents. In United States v. Nixon, 418 U.S. 683 (1974)
(“Nixon 1), and Nizxon v. Administrator of General Servic-
es, 433 U.S. 425 (1977) (“Nixon I1"), the Supreme Court
recognized a constitutionally grounded doctrine of executive
privilege which holds that Presidential communications are
presumptively privileged against disclosure:

Human experience teaches that those who expect public
dissemination of their remarks may well temper candor
with a concern for appearances and for their own inter-
ests to the detriment of the decisionmaking process. ...

A President ... must be free to explore alternatives in
the process of shaping policies and making decisions and
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to do so in a way many would be unwilling to express
except privately. These are the considerations justifying
a presumptive privilege for Presidential communications.
The privilege is fundamental to the operation of Govern-
ment and inextricably rooted in the separation of powers
under the Constitution.

Nizxon I, 418 U.S. at 705, 708. The Court found that this
privilege extends

to communications in performance of a President’s re-
sponsibilities ... and made in the process of shaping
policies and making decisions.

Nizon 11, 433 U.S. at 449 (quoting Nixon I, 418 U.S. at 708,
711, 713) (internal quotation marks, brackets, and citations
omitted). And it set forth standards for evaluating intrusions
on privileged communications:

[IIn determining whether the Act disrupts the proper
balance between the coordinate branches, the proper
inquiry focuses on the extent to which it prevents the
Executive Branch from accomplishing its constitutionally
assigned functions. Only where the potential for disrup-
tion is present must we then determine whether that
impact is justified by an overriding need to promote
objectives within the constitutional authority of Con-
gress.

Id. at 443 (citations to Nixon [ omitted).

We confront in this case a task force consisting of the
President’s closest advisors that was established to address a
paramount political priority. Because it included his wife—
by all accounts, a person whose policy advice he has relied on
throughout his public life—the Task Force on National
Health Care Reform arguably was bound by law to conduct
its proceedings in public. Given these circumstances, the
considerations animating the Presidential privilege, like the
President’s claim of privilege itself, are before us in pointed
fashion. My colleagues, sensing the weight of these issues,
hold that we may avoid addressing them through “prudent
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use” of Public Citizen’s “maxim of statutory construction.”
Maj. Op. at p. 23, I cannot agree.

[ begin with the axiom that in interpreting a statute, a
court must ascertain the will of the enacting Congress. Here
I admit to detecting something of an implicit argument in the
Government’s pleadings before this court. To the extent that
it may be discerned, this argument begins with an assumption
that Public Citizen’s result could not have been reached
through genuine interpretation—interpretation that is consis-
tent with the will of Congress—and ends with the conclusion
that Public Citizen authorizes courts to avoid constitutional
issues by ascribing implausible meanings to the most unam-
biguous language. The suggestion, I admit, is tempting. But
it is also barred by the very decision on which the Govern-
ment places its principal reliance. Public Citizen states
explicitly that courts “cannot press statutory construction to
the point of disingenuous evasion, even to avoid a constitu-
tional question.” 491 U.S. at 467 (internal quotation marks
and citation omitted).

The weakness of the position that FACA may be interpret-
ed to exclude the Task Force is suggested by the Govern-
ment’s vacillation on the question of Mrs. Clinton’s status.
Before the district court, the Government argued that the
Task Force was not subject to FACA because Mrs. Clinton
was the functional equivalent of a federal employee. In its
opening brief here, it argued that she was either an officer or
an employee without saying which. On reply, it said explicit-
ly that Mrs. Clinton was an “officer.” And at argument, it
retreated to ambiguity and again refused to categorize her.
In fact, the Government’s only consistent position has been
that FACA is not subject to those statutory definitions of
“officer” and “employee” that most logically apply to it.

FACA appears in the appendix to Title 5 of the United
States Code. Sections 2104 and 2105 of Title 5 contain the
following definitions:
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Id. at 452 & n.8, 452-54. Taken literally, FACA's definition
would have endowed the President with Midas ears capable of
turning any continuing source of consensus opinion into a
FACA committee. In such a world, the physicians jointly
consulted to protect the President’s health, the editorial board
of the President’s favorite newspaper, and two dietitians
jointly planning the President’s meals could all be classified
as “Presidential advisory committees” subject to regulation.
Because “the literal reading of (utilize] would ‘compel an odd
result,’ ” the Court “search[ed] for other evidence of congres-
sional intent to lend the term its proper scope.” Id. at 454
(citation omitted). Third, on examining FACA’s origins and
legislative history, the Court concluded that while “it seems
to us a close question whether FACA should be construed to
apply to the ABA Committee, ... we are fairly confident it
should not.” Id. at 465.

The Court reached this last conclusion in significant part on
the basis of the following passage from the FACA Conference
Report: “The Act does not apply to persons or organizations
which have contractual relationships with Federal agencies
nor to advisory committees not directly established by or for
such agencies.” Id. at 462 (emphasis added by Public Citi-
zen ). The Court also noted that the relationship between the
ABA Committee and the Justice Department had not fallen
within the scope of President Kennedy’s Executive Order No.
11007, from which FACA was derived. Id. at 462-63. From
this, the Court concluded that “[tlhe phrase ‘or utilized’
therefore appears to have been added simply to clarify that
FACA applies to advisory committees established by the
Federal Government in a generous sense of that term,” id. at
462; and that “[r]ead in this way, ... the word ‘utilize’ does
not describe the Justice Department's use of the ABA Com-
mittee,” id. at 463.

In applying what the majority, Maj. Op. at p. 8, has
laconically (and accurately) described as a “rather sweeping”
statutory definition of “advisory committee” to the unique
relationship between the Justice Department and the ABA
Committee, the Court concluded that it was more probable
than not that Congress did not intend that FACA apply to
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such privately organized groups. Nevertheless, because it
considered the question close in light of the broad sweep of
the definition, literally interpreted, it applied its venerable
rule of statutory construction to tip the balance away from
one that would have presented “formidable constitutional
difficulties.” /d. at 466.

In this case, we deal not with woolly terms but with the
meaning of two words in common legal usage, “officer” and
“employee.” Far from creating absurdity, literal interpreta-
tions of these terms are necessary in order to give effect to
the congressional policy of drawing sharp distinctions be-
tween individuals outside the Government and those within it.
And in contrast with Public Citizen, in which no statutory
definition of “utilize” was available and great weight was
placed on legislative history, definitions of both “officer” and
“employee” have been enacted into law by Congress. In this
case, none of the considerations animating Public Citizen are
remotely presented; and because we do not deal with ambig-
uous terms, there is no “balance” to be tipped by resort to
legal maxaims. Despite appearances, Public Citizen has little
to do with the case we decide today.

Finally, to conclude my statutory analysis, I note that the
Nizon [ Court engaged in a patently straightforward inter-
pretation of Federal Rule of Criminal Procedure 17(c), 418
U.S. at 697-702, even though it recognized that “[i]f we
sustain( ] this challenge, there [will] be no occasion to reach
the claim of privilege asserted.” Id. at 698. Needless to say,
the considerations counseling avoidance of difficult constitu-
tional issues were never more pressing than on the facts of
Nizon [I. Because [ can find no credible argument to the
contrary, and because I cannot bring myself to strain the
meaning of “officer” or “emplovee” to produce one, I would
hold that the Task Force was not exempt from the public
disclosure requirements of FACA; and having done so, I
would address the constitutional implications of that holding.

As I pointed out earlier, the ~upreme Court has acknowl-
edged a Presidential right to confidentiality that “is funda-
mental to the operation of Government and inextricably root-
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ed in the separation of powers under the Constitution.”
Nizon I, 418 U.S. at 708. Although the privilege is not
absolute, the Court has only twice found that it must yield to
competing constitutional interests, such as “the primary con-
stitutional duty of the Judicial Branch to do justice in criminal
prosecutions,” id. at 707; and in each case, it has protected
the confidentiality of Presidential communications from un-
warranted disclosure.

In Nizon I, in which President Nixon sought to enjoin the
subpoenaing of certain of his papers, the Court found it
necessary to

weigh the importance of the general principle of confi-
dentiality of Presidential communications in performance
of the President’s responsibilities against the inroads of
such a privilege on the fair administration of criminal

Jjustice.
Id. at T11-12. It concluded that the President’s “generalized
interest in confidentiality ... cannot prevail over the funda-

mental demands of due process of law in the fair administra-
tion of criminal justice.” Id. at 713. Accordingly, it ordered
the examination in camera of the papers subject to an
instruction that the district court be scrupulous in “pro-
tect(ing] against any release or publication of material not
found by the court [to be] probably admissible in evidence
and relevant to the issues of the trial for which it is sought.”
Id. at T14.

Nizon II involved a balancing of the President’s interest in
the confidentiality of his communications against other nation-
al interests. In that case, former President Nixon asserted
the Presidential privilege in a challenge to the constitutionali-
ty of the Presidential Recordings and Materials Preservation
Act, which placed his papers in the custody of the Administra-
tor of General Services. See 433 U.S. at 429-30. The
Supreme Court found that the statute was constitutional
because of the Nixon papers’ historical importance and their
possible significance as aids to the legislative process, and
because of “the safeguards built into the Act to prevent
disclosure of [confidential] materials and the minimal nature
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of the intrusion into the confidentiality of the Presidency.”
Id. at 454. Those safeguards included the requirement that
“any party’s opportunity to assert any ... constitutionally
based right or privilege” be protected. /d. at 450 (quoting
section 104 of the Act). The Court concluded “that the
screening process contemplated by the Act (, which was to be
conducted by Executive Branch archivists,] ... will not con-
stitute a more severe intrusion into Presidential confidentiali-
ty than the in camera inspection by the District Court
approved in [Nixon []” Id at 455.

In these two cases, the Court permitted only the most
limited intrusions on the privilege. FACA, by contrast,
would have required that the Task Force operate in the full
glare of provisions requiring public meetings and disclosure
of records. It is hard to imagine conditions better calculated
to suppress the “candid, objective, and even blunt or harsh
opinions,” Nixon I, 418 U.S. at 708, that the President was
entitled to receive from the twelve advisors he had appointed
to his Task Force. Because none of Congress's purposes in
enacting FACA are of a gravity that would justify overriding
the Presidential privilege in this case, I would conclude that
FACA is unconstitutional as applied to the Task Force.

For the foregoing reasons. [ concur only in the majority’s
conclusion, in Part III of its opinion, that FACA's public
disclosure provisions may not be applied to the Task Force.
With respect to Part IV, I agree that the district court must
develop further facts before it can determine whether the
Working Group, or any division thereof, qualified as an
advisory committee under FACA.



§ 2104. Officer

(a) For the purpose of this title, “officer”, except as
otherwise provided by this section or when specifically
modified, means a justice or judge of the United States
and an individual who is—

(1) required by law to be appointed in the civil
service by one of the following acting in an official
capacity—

(A) the President;

(B) a court of the United States;

(C) the head of an Executive agency; or
(D) the Secretary of a military department;

(2) engaged in the performance of a Federal func-
tion under authority of law or an Executive act; and

(3) subject to the supervision of an authority
named by paragraph (1) of this section, or the
Judicial Conference of the United States, while en-
gaged in the performance of the duties of his of-
fice. ...

§ 2105. Employee

(a) For the purpose of this title, “employee”, except as
otherwise provided by this section or when specifically
modified, means an officer and an individual who is—

(1) appointed in the civil service by one of the
following acting in an official capacity—

(A) the President;

(B) a Member or Members of Congress, or
the Congress;

(C) a member of a uniformed service;

(D) an individual who is an employee under
this section;

(E) the head of a Government controlled cor-
poration; or

(F) an adjutant general designated by the

Secretary concerned under section 709(c) of title
32;




o)

(2) engaged in the performance of a Federal func-
tion under authority of law or an Executive act; and

(3) subject to the supervision of an individual
named by paragraph (1) of this subsection while
engaged in the performance of the duties of his
position. . ..

5 U.S.C. §§ 2104, 2105 (emphasis added).

The common denominator of these provisions is the re-
quirement that both officers and employees be “appointed in
the civil service.” In the Executive Branch, the civil service
consists of (1) positions requiring Senate confirmation, (2) the
“Senior Executive Service,” (3) the “competitive service,” and
(4) “positions which are specifically excepted from the com-
petitive service by or under statute.” 5 U.S.C. § 2102(a).
Mrs. Clinton does not wear any of these labels. See, e.g., 5
U.S.C. § 3132(a)(2) (defining “Senior Executive Service posi-
tion”). The Government's (and the majority’s) strategy, then,
is to argue that she need not satisfy the section 2104 and 2105
definitions because they do not apply to FACA. Specifically,
because FACA has been codified in an appendix to Title 5,
not in the title proper, the Government contends that the
sections do not govern the meaning of “officer” and “employ-
ee” as used in the definition of “advisory committee.” For
several reasons, I disagree.

First, there is the plain meaning of the statutory language.
An appendix to a title of the United States Code necessarily
qualifies as a part of that title. If it did not, then the
appendix would be part of no title whatever and would be an
appendix to the Code as a whole. Yet FACA appears in the
Code under the banner. “Title 5, Appendix.” Because sec-
tions 2104 and 2105 state plainly that they apply “(flor the
purpose of”’ Title 5, and because FACA is a part of that title,
the definitions apply to FACA.

Second, Congress surely knew that FACA would be codi-
fied under Title 5. The same statute that adopted sections
2104 and 2105 also stipulated that Title 5 be captioned:
“Government Organization and Employees.” Pub. L. No. 89-
524, 80 Stat. 378, 40809 (1966). A glance at the captions of



6

the remaining 49 titles in the Code confirms that Title 5 is the
only one under which FACA could have been codified.

Third, there are the practical considerations. The Ethics
in Government Act, codified alongside FACA in Title 5's
appendix, requires financial disclosures from “each officer or
employee in the executive branch” who meets certain criteria.
Ethics in Government Act of 1978, 5 U.S.C. App. 3, §§ 101(a),
101(f)(3) (1991 Supp.). FACA imposes open-meeting and
other requirements on committees not “composed wholly of
full-time officers or employees of the Federal Government.”
5 US.C. App. 1, § 3(2) (1988). And, although each of those
statutes contains a sizable definitional section, neither defines
either “officer” or “employee.” See 5 U.S.C. App. 1, § 3
(1988); 5 U.S.C. App. 3, § 109 (1991 Supp.). The Govern-
ment tells us that those terms are intentionally left undefined
even though Congress took the trouble, in those statutes, to
define terms that are of far less significance. See, e.g., 5
U.S.C. App. 1, § 3(4) (1988) (“The term ‘Presidential advisory
committee’ means an advisory committee which advises the
President”); 5 U.S.C. App. 3, § 109(3) (1991 Supp.) (* ‘desig-
nated agency ethics official’ means an officer or employee who
is designated to administer the provisions of this title within
an agency”’). But without definitions of “officer” and “em-
ployee,” neither statute could be sensibly administered. The
better explanation for the absence of these definitions is that
their repetition in FACA and the Ethics in Government Act
would have been redundant.

Finally, there is the apparent reasoning behind FACA’s
location in Title 5's appendix. The United States Code is
published pursuant to 1 U.S.C. §§ 201-13 (1988). That law
requires the codification of new laws in annual Code supple-
ments and permits the publication of an entirely new Code
every five years. See id. § 202. Thus, the current United
States Code and supplement contain all laws of the United
States that are “general and permanent in their nature.” /d.
§ 204(a). As of 1988, ten of the fifty U.S.C. titles contained
an appendix. See 5, 10, 11, 18, 26. 28, 40, 46, 49, 50 U.S.C.
(1988). Some statutes have been nlaced in appendices be-
cause, while considered more thun temporary, they are
viewed as less than permanent additions to the Code. See 40
U.S.C. App. (Appalachian Regional Development Act of 1965).
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Other statutes have been relegated to appendices because
they were not enacted directly by Congress. See 11 U.S.C.
App. (Bankruptcy Rules and Official Forms as promulgated
by Supreme Court pursuant to 28 U.S.C. § 2075). With
respect to Title 5, Congress has divided it into three parts:
“The Agencies Generally” (Part I), “Civil Service Functions
and Responsibilities” (Part II), and “Employees” (Part III).
See Pub. L. No. 89-554, 80 Stat. 378 (1966), as amended by
Pub. L. No. 96-54, § 2(a)(1), 93 Stat. 381 (1979). An appen-
dix to Title 5, then, is the natural place to codify statutes that
relate to “Government Organization and Employees” but do
not pertain to “The Agencies Generally,” “Civil Service Func-
tions and Responsibilities,” or “Employees.” As of 1988, five
acts, including FACA, had been codified in Title 5’s appendix.
None of these fits within any of the three pigeonholes into
which the main body of the title has been divided.

As against all of this—the statute’s plain language, the
imputed knowledge of its draftsmen, the practical need for
Title 3's definitions to apply to its appendix, and the apparent
reasons for FACA's placement there—the Government can
offer a bare shred of legislative history. It points out that
the Senate version of FACA explicitly incorporated the Title
5 definitions of “officer” and “employee,” but that these were
dropped at conference. The question, of course, is whether
the conferees discarded the definitions because they were
redundant (as FACA was destined for codification under Title
3), or because they wished the definitions not to apply to
FACA.

The evidence on this issue consists of statements from the
reports of the Senate Committee on Government Operations
and the House-Senate Conference Committee. Referring to
the section of the Senate bill that incorporated definitions to
be found in the main body of Title 5, namely, those for
“agency” (6 U.S.C. § 551(1)), “officer” (5 U.S.C. § 2104), and
“employee” (5 U.S.C. § 2105), the Senate Report stated only
that these three definitions had “been chosen to give the
broadest interpretation to the coverage commensurate with
generally accepted principles of law.” S. Rep. No. 1098, 92d
Cong., 2d Sess. 8 (1972). The Conference Committee Report
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merely noted that “[t]he conference substitute deletes the
Senate amendment definitions of ‘officer’ and ‘employee.’”
H.R. Conf. Rep. No. 1403, 92d Cong., 2d Sess. 9 (1972). The
definition of “agency,” however, was retained.

The Government infers, from the deletion of two of the
Senate definitions and the retention of the third, that the
conferees found the definitions of “officer” and “employee”
inapplicable to FACA. There is a far more plausible explana-
tion. As sections 2104 (“officer”) and 2105 (“employee”) were
applicable to all statutes codified under Title 5, they were
superfluous. The definition of “agency,” by contrast, appears
under the heading, “For the purpose of this subchapter—," 5
U.S.C. § 551 (emphasis added), and therefore would not
apply to FACA unless specifically incorporated into that Act.

Even if we could disregard the definitions found in Title 5,
we would still be compelled to attach meanings to the words
“officer” and “employee” that Congress might reasonably
have had in mind. To this end, I have examined other
sources for definitions of these terms. At the outset, I
dismiss the possibility that Mrs. Clinton might be considered
an employee. In these proceedings, the Government has not
attempted to argue that Mrs. Clinton is an employee for
purposes of FACA—no doubt because her services are un-
paid. Cf Black’s Law Dictionary 471 (5th ed. 1979) (defining
employee as “[o]ne who works for an employer; a person
working for salary or wages”). And while the majority does
assert that Mrs. Clinton “could still be regarded as an
‘employee’ ” under FACA, Maj. Op. at p. 10, it too lacks an
argument in support of the proposition. In particular, it
ignores the fact that, while subsections (a) and (b) of 3 U.S.C.
§ 105 explicitly “authorize( ]” the President “to appoint and
fix the pay of (White House] emplovees,” subsection 105(e),
the statutory acknowledgment of the First Lady’s role, is
carefully phrased so as not to authorize her appointment as
an employee or any remuneration for her services. An
“unpaid employee” is an oxymoron. although an *“unpaid
officer” is not. FACA'’s strictures can be avoided, then, only
if it can credibly be argued that Mrs. Clinton is an officer of
the Federal Government. I can find no such argument.
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the majority relies, 3 U.S.C. § 105(e), is carefully phrased so
as mot to name a position or prescribe duties a President'’s
spouse is to fulfill. In fact, section 105(e), strictly speaking,
does not even authorize a First Lady to assist the President;
rather it authorizes federal employees to assist the First
Lady, and, in the course of doing so, acknowledges the
assistance that First Ladies commonly render their spouses.
In sum, Mrs. Clinton carries none of the indicia of a federal
officer. She has neither been appointed to nor confirmed in
the position of “First Lady,” she has taken no oath of office,
and she neither holds a statutory office nor performs statuto-
ry duties.

Having searched the U.S. Code and the Government's
briefs in vain for definitions of “officer” that might give aid
and comfort to the Government, I conclude that under any
fair interpretation of the term, Mrs. Clinton is not an officer
of the United States. But to complete this tour through the
statute books, I note that section 105(e) does not, as the
Government and the majority contend, require a finding that
Congress has acknowledged that a President’s spouse per-
forms the duties of an officer. Another direct congressional
statement on the subject of the First Lady’s duties appears in
the Anti-Nepotism Act. That Act declares that public offi-
cials (expressly including “the President”) may not employ
relatives (expressly including a “wife”) in “a civilian position
in the agency in which he is serving or over which he
exercises jurisdiction or control.” 5 U.S.C. § 3110(a), (b).
The use of the definite article in the phrase “the agency in
which he is serving” appears to imply that every “public
official” belongs to some agency and that their relatives may
not be employed in that agency, whatever it happens to be.
Moreover, as a matter of policy and consistency, the restric-
tions on the President under the Anti-Nepotism Act must be
viewed to be as broad as the Executive Branch: It is incon-
ceivable that Congress, in combatting nepotism, intended to
forbid Mrs. Clinton’s service as Attorney General while per-
mitting her appointment as National Security Advisor.
Viewed purely as a matter of congressional intent, the argu-
ment that the Anti-Nepotism Act applies only to the Depart-
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ments and not to the White House, see Maj. Op. at p. 12, is a
weak one. As a result, any gravitational pull exerted in the
direction of congressional acceptance of a President’s spouse
as a “de facto officer” attributable to section 105(e) is over-
whelmed by the opposite force exerted by the Anti-Nepotism
Act.

One final consideration. Although we may assume that,
when drafting FACA, Congress gave no thought to the
possibility that a President might appoint his spouse to an
advisory committee, we may not assume that it failed to
contemplate the relationship between FACA and the legal
obligations and sanctions imposed on officers and employees
of the Federal Government.

As one reviews the affidavit filed with the district court by
Ira Magaziner, Senior Advisor to the President for Policy
Development, one is struck by the fact that every member of
the Task Force and Interdepartmental Working Group, but
one, was subject to one or more of the statutes that Congress
has enacted to ensure the proper conduct of members of the
Federal Government—the “insiders,” as the Government de-
scribes those who qualify as “full-time officers and employ-
ees” within the meaning of FACA. These laws impose bur-
densome ethics requirements. See, e.g, Ethics in Govern-
ment Act of 1978, 5 U.S.C. App. 3, § 101(f)(3) (1991 Supp.)
(applying financial disclosure requirements on all higher paid
“officers and employees” in the Executive Branch); id
§§ 501(a)(1), 505(2) (1991 Supp.) (applying outside income
limitations on all higher paid officers and employees except
“special government employees”); 18 U.S.C. § 205 (1991
Supp.) (prohibiting any “officer or employee” from represent-
ing outsiders in “matters affecting the Government”); id
§ 207 (prohibiting anvone who formerly was an “officer or
employee” from participating in certain governmental pro-
ceedings and decisions after leaving government employ-
ment); id. § 208 (prohibiting an “officer or employee” from
“participat(ing] personally” in a matter affecting “a financial
interest”); 5 U.S.C. § 7324 (1988) (prohibiting an “employee
in an Executive agency” from taking “an active part” in
political campaigns). And even though the Government ar-
gues that the Interdepartmental Working Group was not an
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advisory committee within the meaning of FACA, Mr. Maga-
ziner nevertheless took pains to stress the fact that every
member of and consultant to the Group—whether a regular
or special government employee, whether working full time or
part, for pay or without—was required to file a financial
disclosure statement and to comply with other requirements
of these laws. See Magaziner Affidavit, Gov't App. at 41-43.

These requirements, then, appear as a signal distinction
between what would normally be considered to be “inside”
and “outside” members of advisory committees. In fact, this
distinction—the legal obligations and sanctions imposed on
officers and employees of the Government as opposed to
private citizens—undoubtedly provides a substantial part of
the justification for the very different requirements imposed
by FACA on committees that are composed exclusively of
federal officers and employees and those that are not. In
enacting FACA, Congress found that “[o]ne of the great
dangers in the unregulated use of advisory committees is that
special interest groups may use their membership on such
bodies to promote their- private concerns.” H.R. Rep. No.
1017, 92 Cong., 2d Sess. 6 (1972). Because committees not
composed exclusively of federal officers and employees have
members who are not required to foreswear their private
associations and insulate themselves against potential con-
flicts of interest, FACA requires, as an alternative check, that
their deliberations be conducted in the open.

When the majority states that we “need [not] consider
whether Mrs. Clinton’s presence on the Task Force violates

. any conflict of interest statutes,” Maj. Op. at p. 24 n.10, it
indicates that we have not been presented with claims under
these statutes that call for adjudication. The question re-
mains, however, whether Congress. if it had ever considered
that the President’s spouse might be appointed an official
member of a Presidential advisor: committee, would have
labelled her an “officer or employee” within the meaning of
FACA. To put it another way, could Congress have intended
that Mrs. Clinton, alone of the tweive members of the Task
Force and 340 members of the Working Group, would be
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entirely exempt from the reach of ethics laws that Congress
has imposed on the President himself? [ think not.

In visiting these sundry provisions, I doubt I have said very
much with which my brethren in the majority would disagree.
Our disagreement centers, I think, not on Congress’s intent
in enacting the relevant statutes, but on the lens through
which we must view that intent in this particular case. The
majority argues (1) that construing the phrase, “officers and
employees,” to exclude Mrs. Clinton would give rise to
weighty constitutional issues, Maj. Op. at p. 22; (2) that the
Public Citizen Court avoided deciding similar issues by em-
bracing “an extremely strained construction of the word
‘utilized,’ " Maj. Op. at p. 14; (3) that “[i]t is reasonable ... to
construe section 105(e) as treating the President’s spouse as a
de facto officer or employee,” Maj. Op. at p. 11; and hence (4)
that the phrase “full-time officer or employee of the govern-
ment” must a fortior: be read to apply to Mrs. Clinton, Maj.
Op. at p. 24. [ remain unconvinced.

First, I do not think that section 105(e) can reasonably be
read to create an officer or employee, either de facto or
otherwise; and even if it could, I do not think we could avail
ourselves of such a reading in this case. I noted above that
section 105(e) has been carefully phrased so as not to recog-
nize an office, an officer, or an employee. But equally
important, I know of no case in which the Supreme Court has
saved one provision from constitutional difficulty by liberally
construing another, entirely unrelated provision. In Public
Citizen itself, as well as in every case cited in Public Citizen
in which the Court avoided a constitutional challenge, the
Court sidestepped the constitutional claims presented
through an interpretation of the statute under attack. See
Public Citizen, 491 U.S. at 465-66 (citing cases); see also id.
at 465, 467 (avoiding a constitutional challenge to FACA by
construing FACA § 3(2)); see also, e.g., Edward J. DeBartolo
Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council,
485 U.S. 568, 575, 588 (1988) (avoiding a constitutional chal-
lenge to the National Labor Relations Act by construing
NLRA § 8(b)(4)); St. Martin Evangelical Lutheran Church
v. South Dakota, 451 U.S. 772, 780-81, 788 (1981) (avoiding a
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constitutional challenge to the Federal Unemployment Tax
Act by construing FUTA § 3309(b)). Because it is FACA
that is under attack, I think that any additional degree of
interpretive freedom we enjoy in construing FACA cannot be
extended to a statute authorizing expenditures for White
House staff.

Second, I cannot believe that Public Citizen establishes the
rule my colleagues tacitly embrace. In reaching their hold-
ing, the majority implicitly distinguishes between *extremely
strained construction,” which, under their reading, Public
Citizen permits or even requires, and “disingenuous evasion,”
which it explicitly forbids. Compare Maj. Op. at p. 14 with
491 US. at 467. The rule the majority appears to adopt,
then, is that judges must strain (but may not evade) the plain
meaning of a statute before they may entertain an “as-
applied” constitutional challenge. If my colleagues are right,
the line between ‘“extremely strained construction” and “di-
singenuous evasion” will determine the outcome in every case
involving an as-applied challenge presenting “formidable con-
stitutional difficulties.” Public Citizen, 491 U.S. at 466.
While I suspect my colleagues may have some sympathy (as I
do) with Justice Kennedy’s position that the Supreme Court
majority in Public Citizen had stretched its interpretation of
FACA “beyond the point at which such a construction re-
mains ‘fairly possible,’ ” id. at 481 (Kennedy, J., concurring in
judgment) (emphasis in original), I cannot believe the Court
intended to establish a rule requiring such constructions in
cases posing serious constitutional questions.

A review of its reasoning demonstrates that Public Citizen
neither explicitly nor implicitly sanctions “strained” statutory
interpretation. Its holding—that the ABA Committee was
not “utilized” by the President within the meaning of
FACA—was based principally on three considerations. The
first of these was that, in the Court's memorable phrase,
“‘utilize’ is a woolly verb,” id. at 452, which necessarily
requires judicial definition. Second, it recognized that a
“dictionary reading (of the word *utilize” in] FACA's defini-
tion of ‘advisory committee’” would lead to a statute of
“almost unfettered breadth” and produce “absurd results.”





