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NEA STATEMENT ON FINLEY APPEAL

BACKGROUND

What did you tell Justice?Question;

What did Justice say?Question:

What is the basis of the appeal?Question:

Do you support the decision to file this brief?Question:

The usual practice of the Justice Department is to

TOTAL P.02

While the Justice Department has appealed the Finley decision, 
the Endowment's day-to-day operations are not affected by th© 
decision or this appeal. As I have so often stated, I believe 
that artistic expression should enjoy full First Amendment 
protection.

Answer: They take the position that they will defend the
constitutionality of Congressional enactments if there is a 
reasonable basis to do so.

Answer: The usual practice of the Justice Department is to
defend the constitutionality of congressional enactments if there 
is a credible legal argument to be made. As the NEA has 
interpreted this provision — as not requiring independent grant 
review standards — the Justice Department’s believed that an 
appeal was appropriate. The case is now for the courts to 
decide. Either way, the decision will not affect the endowment's 

operations.

Answer: We told them that the decision would not affect our
day-to-day operations in light of restructuring, administrative 
changes and other congressional restrictions.

Answer; The Endowment continues to believe that the "decency 
and respect" language does not require independent grant review 
standards. We continue to use artistic excellence and merit as 
the criteria on which applications are judged. The brief also 
argues that the provision is not unconstitutional.
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OPINION

Karlh Finm.y; Johin Fleck; Hwm.y 
MuGtibS'. Tim Miij.i k; National 
Association of Artists’

Organizations,
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S len Finley; John Fleck, Holly 
§ ;hes; Tim Miller; National 

g ociAHONOF Artists’

JAN IZAT IONS,

Finley v. National Endowment foe the Arts

applicaiions that required consideration of general standards 
of decency and respect for diverse beliefs and values is void 
for vagueness.

In 1990, Congress amended a provision of the gowning 
statute of appellani National Endowment for the Arts (NEA) 
that identified the standard for approval of funding applica­
tions. The amendmenl required the NEA to take into umsider- 
ation genera] standards of decency and respect for the diverse 
beliefs and values of the American public.

Appeals from the United States Districi Coun 
for the Central District of California 

A. Wallace TBshima, District Judge, Presiding

[1] Congress added the “decency and respect" clause 
irrmediaiely after the clfuse specifying the criteria by which 
applications are to be judged: “artistic eicellence and nwriL” 
Read together, these clauses instructed the Chaitpersoo to 
ensure that uarrfards of decency and respect for diverse val­
ues were considered when judging the artistic merit and 
excellence of an application. [2] Congress spoke in mandatory

On appeal, the NEA contended that the vagueness of the 
“decency and lespeci’' provision was not an issue because the 
NEA's regulations were not changed after the statute was 

amended. The NEA argued that the Chairperson still had the 
same broad discretion io establish the criteria (or judging 
grant applications and could rely upon greater diversity in 
advisory panel membership tn lieu of a change in the criteria 
for judging grant applications. Alternatively, the NEA con­
ic mi cd that the standard could be implemented in a way that 
would obviite the vagueness problem.

(pinion by Judge Browning: Dissent by Judge Kleinfeld
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> Dre court of appeals affirmed a district coun judgment The 
g irt held that a statutory standard forjudging mists' grant

s’ 
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02 Fmley v. Na TO''AL Esdowmevt 7or the Arts

Appellees Karen Finley and others were refused fellow­
ships under the solo performance artists program of the NEA 
Rnley sued the NEA, alleging that die "decency and respeef 
provision violated the Fifth and First Amendments because it 
was impermissibly vague and imposed content-based restric­
tions on protected speech. The district court granted summary 
judgment for Finley and certified the ruling for interlociitory 
appeal

q PiainuffsAppcilees,.
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tonal Endowment for the 
c : s; Jane Al&xandlr, in her 
\ cial capacity as Chairperson of

National Endowmeni for the
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Len L. Muniil, Phoenix, Aiitona, for the amicus curiae.

Gloria C. Phans and Victoria A. Kummer, Wei], Golshal & 

Manges. New York, New York, for the amici curiae.

Alfred R. Mollin, United Steles Department of Justice, Wash­

ing ion, D.C, for the defendanls-appeUatiLs.

[10] The Chairperson, Council, and advisory panels must •' 
oo imine each grant application io determine if it comports 
~ Ji ‘ general standards of decency" and shows “respect for 
S tree beliefs and values’1 as they subjectively understand

se terms. [II] So construed, the ‘decency and respect" pro- 
~ ion violated due process because no standard of conduct 
g s specified al all and the stature thus provided no ascertain- 
g e standard for inclusion or exclusion. [12] Sinre il was not 
S ceptible to objective definition, the “decency and re sped" 

ndard gave rise io lhe danger cd arbitrary and discrimina- 

g y application.

Judge Kleinfeld dissented, writing thai NBA funding was a 

prize rather than an entitlement and dial so Jong as artists 

were free to perform, people were free to patronize their per­

formances, and lhe artists were not deprived of govemmenl 

money to which artists were generally entitled, lhe anuts1 
fnedorn of expression was nol abridged by content- or 

viewpoint-based discrimination in the grant process.

David Cole, Center for Constitutional Rights, New York, 

New York, for the plain tiffs-appellees.

________ ftvuv v. National Endcwm&jt for the Axts

[13] While lhe holding that the "decency and respecr pro­

vision was unconstitutionally vague effectively disposed of 

the case, lhe first Amendment’s prohibition on content- and 

viewpoint-based restrictions provided an alternate ground for 

the decision. [14] Even when the govemmenl is funding 

speech, h nay nol distinguish between speakers on the basis 

of lhe speaker's viewpoint or otherwise aim at lhe suppression 

of dangerous ideas. [IS] The ‘ decency and respect” provision 
does reflect viewpoint discrimination. [16] The “decency and 

respccT provision clearly focused on the content of lhe 
speech al issue and had a speech-based restriction as tls sole 

ralionate and operative principle.

5M Fixley v. NattcaXu E^domtmem for the Ann

ms when it amended the criteria for judging gram applka- 
g ns. The “decency and respect” language actually restricted 
g Chairperson’s discretion by requiring him or het io judge 

§ plications according to standards of "decency and respect." 
LO
CO

g 3] If lhe “decency and respect" provision required noihing 
S 're than diverse advisory panels, il would be redundant. [4] 

2 d the legislative history nude il clear than Congress 

*7 untied to change the standard lhe NEA applied in judging 
tS ilicalions for funding [5] io include lhe criteria of decency 
to 1 respect" 16] The NEA’s ccnsiniciion of lhe siaiute as 

mining the Ch air person to rely upon greater diversity in 
risory panel membership was nol a “‘permissible" or 

S asonable” one to which deference was required, 

r— 
cd

—: 7] The ME A failed lo pre sen l a narrowing construction that 
~ s consistent wilh the language and purpose of lhe statute 

as ihere was a separate prohibition against funding proj- 
“ s determined lo be obscene [9] and Congress explicitly 

used to include iht Federal Commimicaticns Commission’s 
mition of indecency in lhe “decency and respecr provi- 
n. Noihing in the provision or its legislative history sug- 

ilcd lhat the NBA may choose to apply lhe decency and 
peci provision lo some funding applications and nol loolh- 
or lhai it may ignore the respect criterion when it does 

>)y lhe provision.
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Outtakes

‘Decency’ 
Remains 

Unconstitutional

In 1990 mandating that ‘'general stan­
dards of decency" be considered when 
making funding decisions. Davjd Cole, 
a member of the legal team that rep­
resented the artists and the National 
Asen. of Artists' Organizations, said: 
“This decision means that from now 
on the NEa must concern itself with 
art, not politics or decency." A 
spokesperson for the NEA said the 
endowment would have no comment 
until its staff could study the decision. 
The Justice Department has 00 days to 
decide whether to continue the appeal 
process.

The U.S. Court of Appeals for the 
9th Circuit announced Tuesday that it

s

Arts' "decenc:
stliutional. C.---------
filed by four’ performance artists—

has upheld a lower court ruling that 
found the National Endowment for the 

icy" statute to be uncon- 
The suit was originally

Karen>inley7 John Fleck, Holly 
Hughes and Tim Miller—who were 
denied grants by the NEA. which had 
adopted a Statute enacted by Congress
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Appeals Court Bars 
Decency Standards
For U.S. Arts Grants

By TIM GOLDEN

SAN FRANCISCO, Nov. 5 - A 
Federal appeals court today ruled 
that the Government cannot not re­
quire the National Endowment for 
the Arts to consider prevailing stand- 
ards of decency in making grants to 
artiets.

Upholding an earlier decision by a 
Federal district court, the united 
states Court of Appeals for the Ninth 
Circuit here ruled by a 2-to-l margin 
that the standards proposed by the 
Government were vague and poten­
tially arbitrary. The imposition of 
these standards would amount to an 
unconstitutional restriction on free­
dom of speech, the court added. 
"Even when the Government is fund­
ing speech," the court wrote, "It may 
not distinguish between speakers on 
rhe basis of the speaker’s viewpoint 
or otherwise aim at the suppression 
of dangerous Ideas.”

The decency standards were 
adopted by Congress m 1080 as a 
condition of the arts endowment’s 
continued survival. Its passage fol­
lowed a long campaign by conserva 
tives who were outraged that public 
money was being spent on the work 
of sexually explicit artists like the 
late photographer Robert Mapple­
thorpe and the performance artist 
Karen Finley.

MS. Finley and three other per­
formance artists who were denied 
grants sued the endowment in 1990. 
The endowment later tried to apply 
the Congressional mandate simply 
by filtering applications for grants 
through panels of judges who were 
seen to represent a wider range of 
social values.

But tn June 1992. a Federal judge 
in Los Angeles, A. Wallace Tsushima, 
rejected the Idea that applicants for 
the endowment’s funding could be 
fairly judged on the basis of "general 
standards of decency and respect for 
the diverse beliefs and values of the 
Amertcan public." k I
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Court Rules Against Endowment ‘Decency Clause ’

decision striking down the ■■general stanoarus oi aecetj- 
cy* daufie that has been part of the National Endowment

pure started in 1989 when four artists sued the NEA, ar- binding through the courts,
:“LCongrrnonleredthe NBA to

for inclusion or exclusion,'’the decision read.
The case was widely viewed in the artistic community

■I-.'’- :

-

far the Arts legislation since 1990.

Appeals in San Francisco ruled 2-1 that imposing the de-

but the decency clause was reached by the endowment 
and the four artists, Karen Finley, John Fleck, HoBy 

 Hughes and Tim Miller. The work of the fourofteindealt

dowu"the7generi standards of decen- formances. ___
. ... . - j------------------* David Cole, a Georgetown University law professor

who argued the case, said the decision had broad implica- 

"The end result is a happy one for artists across the 
cencv standard on tne iNtwi s junomg uecioiuna country wno may ai- • ---------L

the First and Fifth amendments. says they are free to create the best art they can create
•The decency and respect provision violated due pro- ^phout worrying some NEA official is going to deem the

cess because no standard of conduct was specified at all wor|< unacceptable.’ he said. “Irunicaily it is also a great
- « ■ _____ _______•.*>.( a . - .as > *. _____________TJ. -k M hf t7 A

tection from Congress. It insulates the NEA from pohti-

^The urirm’diate impact at the endowment is murky. In

F6 Wowespav. November 6.1996 r

the nett year, the suit waa amended to challenge that pro- 
vision. In June 1992, a federal court declared the decency
clause unconstitutional. In the early weeks of the Clmton 
administration, the Justice Department decided to appeal 
that decision. That move caused an uproar among artists 
who had viewed the new administration as a friend. „

Meanwhile, an out^f-court settlement on everything comment.

siderations. When Congress passed the language .s[g exception was literary fellowships. Repub-
“ *’■ 1 * licans have promised to ehmiiiate the NEA next year,

though any realignment of Congress after yesterdays 
elections could change that.

Said NEA spokeswoman Cherie Simon: “We need to 
study the decision more closely before we make any

By Jacqueline Trescott the four artists, Karen Finley, John Fleck, HoDy
Hughes and Tim Miller. The work of the four often dealt 

A federal appeals court yesterday upheld ^ower court ^ith sexual themes and in some cases invoked nude per­

David Cole, a Georgerou-n University law professor

M^ySTKS.lg . happ, M lor =«>«» the
iSns-totaled eoX who may at some pomt seek NEA taidme. U 

C riLBL os*- x — says they are free to create the best art they can create
The decency and respect provision violated due pro- ^phout worrying some NEA official is going to deem the

and the statute thus provided no ascertainable standard ^gion for the NEA. It ought to providethe NEA pro- 

The case was widely viewed in the artistic community
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Appeals court backs 1992 ruling
throwing out NEA decency rules

“Government funding

circumstances of this

9th Circuit Court of Appeals

entitled m favor particular view- 
\ j grants. 

'NEA grants are prizes for the for­
tunate few, not entitlements.” he

Judge James Browning Mid
Dissenting Judge Andrew

said.
The law has not been in effect 

since 1992, when a federal judge in 
Los Angeles ruled it invalid in a 
lawsuit by four nored performance 
artists whose NEA grants had 
been denied.

Their lawyer, David CoJe, said 
the latest ruling means "artists are 
free to create works without hav­
ing to guess about some unknown 
NEA bureaucrat's notion of what 
decency and respect mean."

Spokeswoman Cherie Simon 
said rhe NF.A had no comment on 
the latest ruling. NEA General 
Counsel Karen Christensen said 
the Justice Department will de­
cide whether to appeal after con­
sulting with the NEA.

SAN FRANCISCO (AP) — An
appeals court ruled yesterday that 
a 1990 Law tying decency stan­
dards tn federal arts funding was 
unconstitutional.

The law was passed during a fu- x .
tor over the National Endowment OJ tile OrtS, in the

I

geJBirofjuigtnn

Robert Mapplethorpe. It required COSe, must be 
the Nea tn consider'‘decency and J
respect" for American values ^WpOint-neutrOl.

emt Court Of Appeals said the law
was overly vague and dlscrrmi- —
naw»d on the basis of an artist’s Kleinfeld said the government is 
viewpoint. L...,.

Government funding of the points when awarding
arts, m the circumstances of this “iw a *>.
case, must be viewpoint-neutral,"
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NINTH CIRCUIT OPINION IN FINLEY V. NEA

The court also rejected the suggestion that vagueness*

* The court's view of the legislative history is that the 
"decency and respect" language "was enacted in direct response to 
[the Mapplethorpe and Serrano] controversy and was specifically 
designed to prevent the funding of similar art works."

Some significant features of the majority opinion and 
dissent are:

The Ninth Circuit Court of Appeals affirmed Judge Tashima's 
District Court opinion finding the "decency and respect" 
provision of the Endowment's statute unconstitutional on 
vagueness grounds and violative of First Amendment restrictions 
on content- and viewpoint-based discrimination. The opinion was 
a two-to-one decision with Judge Kleinfeld writing a dissent. 
("Void for vagueness" is legal shorthand for saying that laws 
that do not give fair notice of what is lawful and unlawful 
offend guarantees of due process. There have to be rather 
explicit standards for those enforcing the law or it will be 
viewed as unconstitutional on the grounds of "vagueness.")

* The court found that Congress intended the "decency and 
respect" language to actually restrict the authority of the 
Chairman, Council and advisory panels by requiring that each 
grant application be reviewed to determine if it comports with 
general standards of "decency and respect." The court rejected 
the argument that the provision was not mandatory and that the 
Chairman had discretion on how to implement it — for example, by 
simply choosing diverse advisory panels which reflect the breadth 
of American cultural and aesthetic thought. The dissent 
disagreed and argued that "take into consideration" "means 
consideration, no more, no less."

* The court also found that the record showed that under 
Chairman Frohnmayer, the Endowment had given panels a charge to 
"bring their own definitions of these terms 'to the table' and 
make them a part of the deliberative process" so that the NEA did 
not in fact practice the interpretation of the decency provision 
that was advanced in the litigation.

* Disagreeing with the dissent view that NEA grants are 
"prizes" (due to the great selectivity in choosing the 
recipients), the majority found that while artists do not have 
property rights in grants, they are protected from arbitrary and 
discriminatory enforcement of vague standards.



The alternative ground for rejecting the provision is

* The dissent articulates the position that the 
government does not have to fund the arts and while artists are 
free to be offensive or indecent, the government does not have to 
pay for that type of art. "This case is about whether the 
American people can require a government agency to consider, in 
giving grants to very few of the many artists in the country, 
"general standards of decency and respect for the diverse beliefs 
and values of the American public."

* The alternative ground for rejecting the provision is 
the First Amendment prohibition on content- and viewpoint-based 
restrictions. The court adopted the district court's discussion 
of this issue (rejecting Rust v. Sullivan as a grounds for 
upholding the statute) and found that Government funding of the 
arts must be viewpoint and content neutral.

The dissent points out that there is a conflict in the 
federal circuit courts on the issue of allowable content 
discrimination, citing the 1976 1st Circuit decision (Advocates 
for the Arts v. Thomson) which upheld a New Hampshire denial of a 
grant to a literary magazine due to a poem considered indecent by 
the governor and state arts commission and the 7th Circuit 
decision (Piarowski v. Illinois Community College) upholding a 
college's decision to move stained glass panels with sexual 
images from a heavily trafficked area to a more remote location.

* Reciting statistics provided in last year's 
supplemental brief concerning the number of awards versus the 
number of applications, the dissent characterized NEA grants as 
"prizes" and stated that "[w]hen the government gives a prize 
rather than an entitlement, it necessarily discriminates by 
content and viewpoint.

Finding that both parts of the "decency and respect" 
provision are "not susceptible to objective definition," the 
court found that arbitrary and discriminatory enforcement of it 
could result in refusing funds because of the artist's "political 
and social message or because the art or the artist is too 
controversial."

Both opinions recognize that "artistic excellence" and 
"artistic merit" are vague statutory criteria. The majority 
finds that the vagueness of these criteria is acceptable. The 
dissent argues that none of the purposes of the law against 
vagueness "apply to prizes."

problems could be avoided by adopting the FCC's definition of 
"indecent communication." The court found that Congress had 
expressly considered this definition and rejected it as 
inappropriate for the arts.
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The court of appeals affirmed a district court judgment. The 
court held that a statutory standard for judging artists' grant

In 1990, Congress amended a provision of the governing 
statute of appellant National Endowment for the Arts (NEA) 
that identified the standard for approval of funding applica-

Before: James R. Browning, Warren J. Ferguson, and 
Andrew J. Kleinfeld, Circuit Judges.

v.D.C. No.

applications that required consideration of general standards

for vagueness.
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tions. The amendment required the NEA to take into consider­
ation general standards of decency and respect for the diverse 
beliefs and values of the American public.

[1] congress added che ^decency aim respect" clause
immediately after the clause specifying the criteria by which 
applications are to be judged: "artistic excellence and merit." 
Read together, these clauses instructed the Chairperson to 
ensure that standards of decency and respect for diverse val­
ues were considered when judging the artistic merit and 
excellence of an application. [2] Congress spoke in mandatory

On appeal, the NEA contended that the vagueness of the 
"decency and respect" provision was not an issue because the 
NEA's regulations were not changed after the statute was 
amended. The NEA argued that the Chairperson still had the 
same broad discretion to establish the criteria for judging 
grant applications and could rely upon greater diversity in 
advisory panel membership in lieu of a change in the criteria 
for judging grant applications. Alternatively, the NEA con­
tended that the standard could be implemented in a way that 
would obviate the vagueness problem.

Appellees Karen Finley and others were refused fellow­
ships under the solo performance artists program of the NEA. 
Finley sued the NEA, alleging that the "decency and respect" 
provision violated the Fifth and First Amendments because it 
was impermissibly vague and imposed content-based restric­
tions on protected speech. The district court granted summary 
judgment for Finley and certified the ruling for interlocutory 
appeal.
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[10] The Chairperson, Council, and advisory panels must 
examine each grant application to determine if it comports 
with "general standards of decency" and shows "respect for 
diverse beliefs and values" as they subjectively understand 
these terms. [11] So construed, the "decency and respect" pro­
vision violated due process because no standard of conduct 
was specified at all and the statute thus provided no ascertain­
able standard for inclusion or exclusion. [12] Since it was not 
susceptible to objective definition, the "decency and respect" 
standard gave rise to the danger of arbitrary and discrimina­
tory application.

terms when it amended the criteria for judging grant applica­
tions. The "decency and respect" language actually restricted 
the Chairperson's discretion by requiring him or her to judge 
applications according to standards of "decency and respect."

[3] If the "decency and respect " provision required nothing 
more than diverse advisory panels, it would be redundant. [4] 
And the legislative history made it clear that Congress 
intended to change the standard the NEA applied in judging 
applications for funding [5] to include the criteria of "decency 
and respect." [6] The NEA's construction of the statute as 
permitting the Chairperson to rely upon greater diversity in 
advisory panel membership was not a "permissible " or 
"reasonable" one to which deference was required.

[7] The NEA failed to present a narrowing construction that 
was consistent with the language and purpose of the statute
[8] as there was a separate prohibition against funding proj­
ects determined to be obscene [9] and Congress explicitly 
refused to include the Federal Communications Commission's 
definition of indecency in the "decency and respect" provi- 
sron Nothing in the provision or its legislative history tug 
gesced unac the aiay cnoose to apply the decency ana
respect provision to some funding applications and not to oth­
ers or that it may ignore the respect criterion when it does 
apply the provision.
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Judge Kleinfeld dissented, writing that NEA funding was a 
prize rather than an entitlement and that so long as artists 
were free to perform, people were free to patronize their per­
formances, and the artists were not deprived of government 
money to which artists were generally entitled, the artists' 
freedom of expression was not abridged by content- or 
viewpoint-based discrimination in the grant process.

[13] While the holding that the "decency and respect" pro­
vision was unconstitutionally vague effectively disposed of 
the case, the First Amendment's prohibition on content- and 
viewpoint-based restrictions provided an alternate ground for 
the decision. [14] Even when the government is funding 
speech, it may not distinguish between speakers on the basis 
of the speaker's viewpoint or otherwise aim at the suppression 
of dangerous ideas. [15] The "decency and respect" provision 
does reflect viewpoint discrimination. [16] The "decency and 
respect" provision clearly focused on the content of the 
speech at issue and had a speech-based restriction as its sole 
rationale and operative principle.

Len L. Munsil, Phoenix, Arizona, for the amicus curiae.
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O'Neil,

for the amici curiae.

OPINION

BROWNING, Circuit Judge:

and imposed content-based restrictions or protected speech

Because the

Robert M. 
curiae.

Elliot M. Mincberg and Sonia Bacchus, People for the Ameri­
can Way, Washington, D.C., for the amici curiae.

Plaintiffs Karen Finley, John Fleck, Holly Hughes, and Tim 
Miller were refused fellowships under the defendant National 
Endowment for the Arts' ("NEA") solo performance artists 
program. They filed suit, alleging, among other things, that a 
provision of the NEA's governing statute identifying the stan­
dard for approval of funding applications violated the Fifth 
and First Amendments because it was impermissibly vague 

Charlottesville, Virginia, for the amici

1 We do not address the district court's ruling in favor of 
plaintiffs on
their claim that the Chairperson violated the NEA's governing 
statute by
obtaining the advice of the National Council on the Arts through 
a tele­
phone poll before acting on plaintiffs' applications. The parties 
have set­
tled this issue.

xne aj.strxct couil agreed, granted summary judgment co tne 
plaintiffs, and certified its ruling for interlocutory appeal. 
Finley v. National Endowment for the Arts, 795 F. Supp. 1457 
(C.D. Cal. 1992). We affirm, essentially for the reasons stated 
by the district court.1 

We also do not reach plaintiffs' claim that the statute imposes 
an uncon­
stitutional condition in violation of F.C.C. v.^League of Women 
Voters,
468 U.S. 364 (1984). The district court denied summary judgment 
on the
ground that there were disputed issues of fact bearing on the 
claim, and
this denial of summary judgment is xiot appealable, 
issue is 
not properly before us, we do not address the dissent's 
suggestion that
League of Women Voters is distinguishable.

Ann H. Franke, Washington, D.C.,
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. to .

appointed by the

reads as follows:

No payment shall be made under this section except upon

(added language emphasized) .

2 The Chairperson and Council members are 
President,
by and with the advice and consent of the 
954(b)(1),
955(b).
3 20 U.S.C. S 954(d), as amended in 1990,

(1) artistic excellence and artistic merit are the 
criteria by

which applications are judged, taking into consideration

Congress gave the NEA authority "to establish and carry 
out a program of . . . grants-in-aid . . . to . . . individuals
of
exceptional talent engaged in or concerned with the arts." 20 
U.S.C. S 954(c). The Chairperson of the NEA has ultimate 
authority to approve or disapprove grants. 20 U.S.C.
SS 954(c), 955(f). Before making a decision on a particular 
grant application, however, the Chairperson must consult and 
receive the advice of the 26-member National Council on the 
Arts.2 20 U.S.C. S 955(f). The Chairperson may not approve 
any application disapproved by the National Council. Id. The 
Chairperson must also utilize advisory panels to review appli­
cations and make recommendations to the National Council.
20 U.S.C. S 959(c).

An advisory panel recommended approval of plaintiffs' 
applications; a majority of the Council recommended disap­
proval; the Chairperson denied the applications. The district 
court concluded the statutory standard under which the appli­
cations were judged, which requires the NEA to "tak[e] into 
consideration general standards of decency and respect for the 
diverse beliefs and valuer the American public, " 20 U.S.C. 
s 954 id) (1), violated plamcitfs' cue process and free speech 
rights.3

appli­
cation therefor which is submitted to the National 

Endowment for
the Arts in accordance with regulations issued and 

procedures
established by the Chairperson. In establishing such 

regulations
and procedures, the Chairperson shall ensure that--

general
standards of decency and respect for the diverse oeliefs 

and val­
ues of the American public ....

Senate. 20 U.S.C. SS
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416 U.S.e.g. , 396, 418

704 F 2H 943, 949

34 (1973). While the artists do15,

" ‘abut[s] upon sensitive areas of basic First Amendment 
freedoms.' "
Grayned v. City of Rockford, 408 U.S. 104, 109 (1972) (citation
omitted).

is an independent source of

371 U.S. 415', 432-33 (1963);Button,

Wick, 847 F.2dv.

clause has been
held to protect."). Art is one of many protected forms of speech.

The First Amendment, moreover,
vagueness
doctrine.
Kreimer
v. Bureau of Police, 958 F.2d 1242, 1266 (3d Cir. 1992) 
(explaining that
"courts have transplanted this due process principle into the

4 Although the dissent argues the applicants have no property 
right in
NBA grants and their liberty to express themselves is not 
regulated by the
grants, the right to engage in free speech is a liberty interest

The void-for-vagueness doctrine incorporates several 
important due process principles.4 It requires that a law give 
fair notice of its mandate. "[B]ecause we assume that man is 
free to steer between lawful and unlawful conduct, we insist 
that laws give the person of ordinary intelligence a reasonable 
opportunity to know what is prohibited, so that he may act 
accordingly." Grayned v. City of Rockford, 408 U.S. 104, 108 
(1972). The void-for-vagueness doctrine also requires that a 
law provide explicit standards for those who are to apply it.

(19pq): Peed v,

1^63}
("Freedom of speech is one of the liberties the due process

See N.A.A.C.P. v.

Thus, we routinely consider whether

Procunier v. Martinez,
protected by
due process. See,
(1974) ,
overruled on other grounds by Thornburgh v. Abbott, 490 U.S. 401 
(19°9) • Peed v, village of Shorewood, 704 F 2d 943, 949 ('’th Cir.

See Mil­
ler v. California, 413 U.S.
not have a
property right in the grants, they are protected by the due 
process clause
from arbitrary and discriminatory enforcement of vague standards 
that

First Amend­
ment settrug").
speech-related stat­
utes are impermissibly vague without specifying the liberty or 
property
interest at stake. See Bullfrog Films, Inc.
502, 512-14
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(9th Cir. 1988); Planned Parenthood v.
946-49
(9th Cir. 1983). In this case, we ground our discussion of 
vagueness in
both the Fifth and First Amendments.

Arizona, 718 F.2d 938,

In addition, we disagree with the dissent's suggestion that First 
Amend­
ment vagueness doctrine only applies if the government regulates
speech
or places conditions on a generally available benefit. As the 
Court noted
in Rosenberger, the scarcity of a government benefit does not 
render it
immune from constitutional limitations. See Rosenberger v. Rector 
&. Visi­
tors of the Univ, of Virginia, 115 S. Ct. 2510, 2519-20 (1995) .
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U.S. 84 F.3d at 1119.
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"A vague law impermissibly delegates basic policy matters to 
policemen, judges, and juries for resolution on an ad hoc and 
subjective basis, with the attendant dangers of arbitrary and 
discriminatory application." Id. at 108-09.

The twin dangers of a vague law -- lack of notice and arbi­
trary or discriminatory application -- may chill the exercise 
of important constitutional rights. "[W]here a vague statute 
'abut[s] upon sensitive areas of basic First Amendment free­
doms,' it 'operates to inhibit the exercise of[those] free­
doms.' " Id. at 109 (citation omitted). Not surprisingly, there­
fore, courts apply a heightened vagueness standard to a law 
that could deter protected speech because of its uncertain 
meaning. N.A.A.C.P. v. Button, 371 U.S. 415, 432-33 (1963) 
("[S]tandards of permissible statutory vagueness are strict in 
the area of free expression. . . . Because First Amendment
freedoms need breathing space to survive, government may 
regulate in the area only with narrow specificity.").5

5 NBA contends that on review of a facial challenge, plaintiffs 
may pre­
vail only if "there are no constitutional ways that the statute 
can be imple­
mented." This standard applies only if the statute "implicates no 
constitu­
tionally protected conduct." Village of Hoffman Estates v.
Flipside, Hoff­
man Estates, Inc
Wunsch 
(In re Swan), 84 F.3d 1110, 1119 (9th Cir. 1996). When a law 
implicates
free speech, a "more stringent vagueness test " should apply. 
Hoffman, 455

at 499; see also Wunsch,

NEA's primary contortion i- that the vaguenccs of the 
"uecexicy and xespecc- provision is not an issue. In ics view, 
Congress did not compel NEA to add this element to the stan­
dard for judging grant applications, and the NEA elected not 
to add it. The standard therefore remains as it was before the 
amendment: the sole criteria for judging grant applications are 
"artistic excellence and artistic merit." 

455 U.S. 489, 494-95 (1982); United States v.
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14510

[2] Congress spoke in mandatory terms when it amended 
the criteria for judging grant applications: "the Chairperson 
shall ensure that . . . artistic excellence and artistic merit 
are 

NEA reads the "decency and respect" amendment as
requiring only that the Chairperson "tak[e ] into consideration 
general standards of decency and respect for diverse beliefs 
and values" when promulgating regulations and procedures 
for judging grant applications. 20 U.S.C. S 954(d)(1) (empha­
sis added). According to NEA, the Chairperson did address 
Congress's concern that decency and respect for diverse 
beliefs and values be considered in funding decisions, and 
concluded no change in the regulations was necessary because 
the NEA's governing statute requires advisory panels with 
diversified membership to review applications and make rec­
ommendations to the National Council.6 The Chairperson rea­
soned that because advisory panels were composed of
members chosen to reflect a wide range of backgrounds and 
points of view, the decisions of these panels as to the artistic 
excellence and merit of individual applications would neces­
sarily reflect general standards of decency and show respect 
for the diverse beliefs and values of the American public.

[1] This interpretation reads S 954(d) as if it had not been 
amended. Congress added the clause at issue --"taking into 
consideration general standard? of decnney -.nd respect" 
xmmeaiacely alter the clause specifying tne criteria by which 
applications are to be judged -- "artistic excellence and artis­
tic merit." Read together, these clauses instruct the Chairper­
son to ensure that standards of decency and respect for diverse 
values are considered when judging the artistic merit and 
excellence of an application.

6 The statute requires the Chairperson to: "issue regulations and 
establish
procedures ... to ensure that all panels are composed, to the 
extent practi­
cable, of individuals reflecting a wide geographic, ethnic, and 
minority
representation as well as individuals reflecting diverse artistic 
and cultural
points of view . .



20 U.S.C.

7 The dissent suggests this provision merely requires the NEA to

necessarily Lails with our rejection of NEA's
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the criteria by which applications are judged, taking into con­
sideration general standards of decency and respect for the 
diverse beliefs and values of the American public. "
S 954(d) (emphasis added). This language does not grant the 
Chairperson broad discretion in establishing criteria for judg­
ing grant applications, as NEA contends; it actually restricts 
the Chairperson's discretion by requiring him or her to judge 
applications according to standards of "decency and respect."?

[4] And turning to the legislative history, as we do to inter­
pret an ambiguouely worded statute, makes it clear that Con­
gress intended co cnange tne scandara NEA applied in judging 
applications for funding, not simply to ask the NEA to cen­

ts] NEA's reading of S 954(d)(1) is also contrary to tradi­
tional canons of statutory construction. If S 954(d)(1) required 
nothing more than diverse advisory panels, the "decency and 
respect" provision would be redundant in view ofS 959(c), 
also adopted as part of the 1990 amendments, which expressly 
requires that advisory panels reflect diversity. 8 See Freytag v. 
Commissioner, 501 U.S. 868, 877 (1991) ("Our cases consis­
tently have expressed 'a deep reluctance to interpret a statu­
tory provision so as to render superfluous other provisions in 
the same enactment.' ") (citation omitted). 9

think
about standards of decency and respect rather than to act 
according to
what thoughts of "decency and respect" might dictate. This 
suggestion is
implausible on its face and belied by the record. During the 
period in
which the plaintiffs' applications were being considered, 
Chairperson
Frohnmayer told his staff that the NEA had to live in a 
"political world"
and reject some grant applications to "reassure[the NEA's] 
constituency."
(Supplemental Excerpts of Record 148).
8 See supra note 6.
9 NEA's argument that its interpretation of S 954(d)(1) does not 
render
the "decency and respect" provision redundant because under NEA's 
interpretation the Chairman was not compelled to make any change 
in the
standard at all,
interpretation
of S 954 (d) (1) .
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eral standards of decency must be accorded." 
H94F-7 (Oct. 11- 199") Tn the came ^cin, Rep
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[5] In concluding that Congress intended to include the 
criteria of "decency and respect" in the standard for judging 
grant applications, we reject NEA's contention that
S 954(d)(1) is to be read as a compromise between legislators

sider the problem. NEA had been attacked for funding contro­
versial artists and art works. Criticism had focused on a series 
of photographs by Robert Mapplethorpe objected to as homo­
erotic images, and on a photograph by Andres Serrano criti­
cized as blasphemous. The "decency and respect " provision 
was enacted in direct response to this controversy and was 
specifically designed to prevent the funding of similar art 
works. Members of Congress noted that the "decency and 
respect" provision would prevent the funding of similar works 
in the future.10 136 Cong. Rec. H9410-57 (Oct. 11, 1990).

In the words of Representative Henry, author of the provi­
sion: "[Tjhis substitute includes language in the heart of the 
grant making . . . process. We add to the criteria of artistic 
excellence and artistic merit, a shell, a screen, a viewpoint 
that must be constantly taken into account on behalf o[f] the 
American public . . . ." 136 Cong. Rec. H9417 (Oct. 11,
1990). Representative Henry described the provision as "new 
language now in the grant procedure itself which mandates 
that in the awarding of funds, in the award process itself, 
eral standards of decency must be accorded." 136 Cong. Rec. 
H945'7 (Ort. 11- 199") Tn t.hc. came ^oin. Representative 
coxeman, cosponsor oi cne bill, said: ii [wj e nave addea lan­
guage . . . which underscores that the decisions of artistic 
excellence must take into consideration general standards of 
decency and respect for the diverse beliefs and values of the 
American public. Works which deeply offend the sensibilities 
of significant portions of the public ought not to be supported 
with public funds." 136 Cong. Rec. H9410 (Oct. 11, 1990).

10 Mapplethorpe's and Serrano's works were also referred to 
during
debates on NEA's budget. See, e.g., 135 Cong. Rec. H3637, H3640 
(July
12, 1989) .
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who wanted to impose explicit content restrictions upon fund­
ing and those who wanted to impose no "decency and 
respect" restriction at all, and agreed simply to identify 
"decency and respect" as an area of concern but require no 
further action by NEA. No proposal submitted to Congress 
would have permitted funding with no content restriction at 
all. The dispute was not over whether NEA should be free to 
fund indecent or disrespectful art, but over the way in which 
the new limitation would be imposed: whether Congress 
should specify categories of art that could not be funded or 
instruct NEA to consider general standards of "decency and 
respect" in judging the artistic merit of a grant application. 
Congress settled on the latter approach.

[6] We also reject NEA's argument that Chevron U.S.A.,
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984), requires deference to NEA's construction of its statu­
tory mandate. NEA's construction of the statute as permitting 
the Chairperson to rely upon greater diversity in advisory 
panel membership in lieu of a change in the criteria for judg­
ing grant applications is not a "permissible" or "reasonable" 

tn which deference 5«? required Id. at 813 15. Moreover, 
NEA itself did noc xn pxactice aaopc the iniexprecation of cne 
"decency and respect" provision it advocates in this litigation. 
In a meeting held on December 14 and 15, 1990, the Chair­
person and National Council considered a number of propos­
als to implement the "decency and respect" provision. They 
did not question their obligation under S 954(d)(1) to judge 
grant applications according to "general standards of decency 
and respect for the diverse beliefs and values of the American 
public." Instead, to satisfy this new obligation, NEA officials 
adopted the approach of having the Chairperson instruct advi­
sory panel members to bring their own definitions of these 
terms "to the table" and make them "part of the deliberative 
process." Minutes of the December 1990 Retreat of the
National Council on the Arts at 21, S.E.R. at 23.
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24-?5

11 20 U.S.C. S 954(d)(2) reads:

Such regulations and procedures shall clearly indicate
that

pro­
grams that are determined to be obscene are prohibited

from
receiving financial assistance under this subchapter from

the
National Endowment for the Arts.
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obscenity is without artistic merit, is not protected 
speech, and

shall not be funded. Projects, productions, workshops, and

NEA argues the suggested regulation would not render section 
954(d)(2) redundant because the latter applies only to material 
"determined to be obscene" by a court. This argument does not 
affect the
other reasons statea in the text for the invalidity of the 
hypothetical regula­
tion.

[7] NEA contends that even if S 954(d)(1) requires it to 
judge grant applications according to general standards of 
decency and respect, the Chairperson could by regulation 
implement this standard in a way that would obviate the 
vagueness problem. However, the NEA has failed to present 
a narrowing construction that is consistent with the language 
and purpose of the statute, and "we will not rewrite a . . . law 
to conform it to constitutional requirements." Virginia v. 
American Booksellers Ass'n., 484 U.S. 383, 397 (1988); see 
also Heckler v. Mathews, 465 U.S. 728, 741 (1984) ("The 
canon favoring constructions of statutes to avoid constitu­
tional questions does not . . . license a court to usurp the 
poli­
cymaking and legislative functions of duly elected representa­
tives . ") .

[8] NEA suggests the Chairperson could apply S 954(d)(1) 
by rejecting applications for funding of projects that are 
obscene under the standard announced in Miller v. California, 
4n? U.S 15. ?.a-?5 (19T5) - a standard that passed the
vagueue&a teau in Hctiuliiiy v. unitea states, U.S. 87, 11U-
16 (1974). However, the proposed construction would render 
redundant a separate prohibition against funding projects 
determined to be obscene, subsection (2) of section 954(d).11 
See Freytag, 501 U.S. at 877. Congress adopted the "decency



[G]iven the
Miller versus California standard, anything that has artistic 
merit is not by
legal definition obscene. So, how can we seek to address the 
problem that
wu ht-dra troui our conscicuencs ? we put general decency 
requirements
into the act.").
13 "The term 'determined to be obscene' means determined, in a 
final
judgment of a court of record and of competent jurisdiction in 
the United

to be obscene." 20 U.S.C. S 952 (j). See 136 Cong. Rec.

12 See 136 Cong. Rec. H9457 (Oct. 11, 1990) (Statement of Rep. 
Henry)
("[The decency and respect provision] is much broader than all 
the
obscenity language which we have been debating about. . . .

and respect" provision because it was broader and had a dif­
ferent meaning than the provision prohibiting the funding of 
obscene art.12 Moreover, the NBA's proposed construction 
would be contrary to the express intent of Congress that deter­
minations of obscenity be made by the courts and not by NBA.13

[9] NBA also seems to suggest the Chairperson might avoid 
the vagueness problem by adopting the definition of "indecent 
communication" promulgated by the Federal Communication 
Commission and applying the standard only to works 
intended for children.14 This construction is precluded by

States,
H9676
(Oct. 15, 1990) (statement of Rep. Weiss) ("Is not one of the 
problems
also that whereas the Williams/Coleman [amendment ] provides for 
the
obscenity determination to be made by the courts, in the Regula 
amend­
ment the determination would have to be made by NBA and that in 
itself
would be unconstitutional, an abrogation of first amendment 
rights."); 13 6
Cong. Rec. H9411 (Oct. 11, 1990) (statement of Rep. Richardson) 
("The
legislation that we have in front of us says very clearly that 
the NBA may
no*- fund obscenity and the determination of obscenity is left to 
the courts
not politicians, not bureaucrats. But the courts, among juries of 
average
people.").
14 The NBA refers to a 1989 statute that prohibits any person 
from 
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knowingly using the telephone to make "any indecent communication 
for
commercial purposes which is available to any person under 18 
years of
age or to any other person without that person's consent .... 
47 U.S.C.
S 223(b)(2)(A). The FCC defined "indecent communication" as "the 
description or depiction of sexual or excretory activities or 
organs in a
patently offensive manner as measured by contemporary standards 
for the
telephone medium." Information Providers'
928 F.2d 
866, 874 (9th Cir. 1991) (holding regulation is not
unconstitutionally
vague) .

Coalition v. F.C.C.,



c.

it

was

. . Coming

the airwaves is one thing. Going to a theater performance is 
another.").

4 «

Congress's explicit refusal to include the FCC's definition of 
indecency in S 954(d)(1).15 Congress considered the definition 
inappropriate for the arts, even if appropriate for 
broadcasting.16
Moreover, unlike the statute implemented by the FCC's regu­
lation, S 954(d)(1) is not aimed solely at indecent speech 
harmful to minors, but requires the NBA to judge all grant 
applications according to both "general standards of decency 
and respect for the diverse beliefs and values of the American 
public." 20 U.S.C. S 954(d)(1) (emphasis added). Nothing in 
S 954(d)(1) or its legislative history suggests the NBA may 
choose to apply the "decency and respect" provision to some 
funding applications and not to others or that it may ignore 
the "respect" criterion when it does apply the provision.

NBA and the dissent argue the "decency and respect" pro­
vision is not subject to a vagueness challenge because it does 
not regulate conduct directly but merely subsidizes speech. 
Although the need for fair warning may be less when a statute 
does r>Qt- directly rogulr.te conduct. the need f^*- specific stan- 
aaras to pievent aroicrary and discriminatory application ot 
provisions that touch upon speech may be even greater when 
a statute subsidizes speech and the risk that the provision on 
its face will inhibit speech remains. See Grayned, 408 U.S. at

15 When Congress enacted the "decency and respect" provision, 
rejected a rival amendment, the Regula amendment. The Regula 
amend­
ment would have required the NBA to judge grant applications 
according
to the decency standard articulated in F.C.C. v. Pacifica Found., 
438 U.S.
726, 731-32 (1978) -- the same standard adopted by the FCC in the 
"dial­
a-porn " context. See Information Providers' Coalition, 928 F.2d 
at 874
(noting that the FCC's definition of "indecent communication" 
lifted
from the broadcast regulation at issue in Pacifica).
16 136 Cong. Rec. H9680 (Oct. 15, 1990) (statement of Rep. 
Coleman)
("[T]he Regula amendment is in fact imposing a standard created 
by the
Supreme Court to protect children listening to the radio, and he 
is applying
it to everyone, including adults, by his amendment. . 
out over 



V.

it

V.

commis-

FlO] The "dec°ri<-’y ‘•'■es'r'ect'" pfovic-i'••■ne enacted *"O
prevent, uile iundiny u£ particular vypee ol arc. to that end, 
places a mandatory duty on the Chairperson to ensure that 
grant applications are judged according to "general standards

17 Our conclusion is not affected by Rust v. Sullivan, 500 U.S. 
173
(1991) and Regan v. Taxation with Representation, 461 U.S. 540 
(1983) .
Neither case involved a vagueness challenge. Moreover, in 
Bullfrog Films
we held a duty exemption void for vagueness while recognizing the 
gen­
eral principles announced in Regan. And, as we discuss more fully 
in Part
II, Rust is of limited applicability in light of the reasoning of 
Rosenberger

Rector & Visitors of the Univ, of Virginia, 115 S. Ct. 2510
(1995), dif­
ferentiating government programs that encourage^private speech 
from
government programs that use private speakers "to transmit 
specific infor­
mation pertaining to [government] program[s]." Id. at 2519. The 
NBA is
a quintessential example of a government program designed co 
encourage
private speech, rather than one that seeks to use private 
individuals for a
particular government purpose, such as the dissent's example of

108; Bullfrog Films, Inc. v. Wick, 847 F.2d 502, 514 (9th Cir. 
1988) (holding void for vagueness a regulatory provision 
exempting from import duties certain types of written materi­
als) ; Big Mama Rag, Inc. v. United States, 631 F.2d 1030, 
1039 (D.C. Cir. 1980) (holding void for vagueness a tax 
exemption for educational and charitable organizations).17

NBA also argues that the decency provision is not subject 
to a vagueness challenge because it merely directs the Chair­
person to promulgate regulations and establish procedures to 
govern applications for funding; such regulations and proce­
dures may be subject to the void-for-vagueness test, but the 
direction to the Chairperson to establish them is not. This 
argument rests on the interpretation of S 954(d)(1) rejected 
earlier. Section 954(d)(1) is not a broad grant of regulatory 
authority which the Chairperson may implement in a discre­
tionary manner, but a directive to the NBA to judge grant 
applications according to standards of "decency and respect."

* * *
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sioning an artist to create a bust of Lincoln for display in a 
public building.
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[12] Since it is not susceptible to objective definition, the 
"decency and respect" standard gives rise to the danger of 
arbitrary and discriminatory application.18 It grants govern-

of decency and respect for the diverse beliefs and values of 
the American public." The Chairperson has no discretion to 
ignore this obligation, enforce only part of it, or give it a 
cramped construction. Rather, the Chairperson, Council, and 
advisory panels must examine each grant application to deter­
mine if it comports with "general standards of decency" and 
shows "respect for diverse beliefs and values " as they subjec­
tively understand these terms. The record indicates this is 
exactly how the Chairperson and Council interpreted the pro­
vision prior to this litigation.

18 The dissent suggests that it is untenable to find the 
"decency" and
"respect" criteria impermissibly vague without also holding 
unconstitu-

[11] So construed, the "decency and respect" provision vio­
lates due process because "no standard of conduct is specified 
at all," Coates v. City of Cincinnati, 402 U.S. 611, 614 (1971), 
and the statute thus provides no "ascertainable standard for 
inclusion and exclusion." Smith v. Goguen, 415 U.S. 566, 578 
(1974) . Without doubt, persons "of common intelligence must 
necessarily guess at [the] meaning and differ as to [the] 
application" of the terms "decency" and "respect." See Con­
nally v. General Constr. Co., 269 U.S. 385, 391 (1926). These 
terms are inherently ambiguous, varying in meaning from 
individual to individual. See Smith, U.S. at 573 (" [”]hat
xo couceinptuous to one . . . may De « worx or aiu co another.");
Coates, 402 U.S. at 614 ("Conduct that annoys some people 
does not annoy others."); Cohen v. California, 403 U.S. 15,
25 (1971) ("[0]net's] vulgarity is another's lyric."). The con­
tent of the term "diverse beliefs and values of the American 
public" is also impossible to define. The individual members 
of a pluralistic society, and particularly our own, have a great 
variety of beliefs and values, largely unascertainable. See 
Bullfrog Films, 847 F.2d at 513.



are

are

which

broad

tional the statute's provision that "artistic excellence and 
artistic merit are
the criteria by which applications are judged." 20 U.S.C. S 
954(d) (1) . The
short answer is that appellants have challenged only the 
"decency" and
"respect" criteria, and therefore only these criteria are before 
us. The
application of the "void for vagueness" doctrine to the criteria 
of "artistic
excellence and artistic merit" may present quite different 
considerations.

citizens of
the United States who (A) are widely recognized for th

ment officials power to deny an application for funding if the 
application offends the officials' subjective beliefs and values. 
Inevitably, NEA's decision not to fund a particular artist or 
project as indecent or disrespectful will depend in part on who 
is judging the application and whether that official agrees 
with the artist's point of view. Under such a grant of author­
ity, funding may be refused because of the artist's political or 
social message or because the art or the artist is too controver- 

knowl-
edgeable about the arts." 20 U.S.C. S 959(c)(2). Recommendations 
of the
advisory panels are reviewed by the National Council of the Arts,

is composed of persons to be selected "from among the private

knowl-
edge of, or expertise in, or for their profound interest in, the 
arts and (B)
have established records of distinguished service, or achieved 
eminence,
in the arts." 20 U.S.C. S 955(b).

One obvious dirlexence may be me extent co wtucn tne two sets ot 
criteria implicate the policy concerns underlying the "void for 
vagueness"
doctrine. See generally Bullfrog Films, 847 F.2d at 512 (vague 
laws are
objectionable because they "trap the innocent by not providing 
fair
warning," invite arbitrary and discriminatory enforcement, and 
discourage
the exercise of constitutional rights). A second difference that 
may affect
the outcome is the context in which the criteria are applied and 
the charac­
teristics of the decision makers. Funding applications 
reviewed by
advisory panels composed of artists and "lay individuals who



Such decision makers possess an expertise in determining 
"artistic 

to
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excellence and artistic merit" that will guide their application 
of these
criteria; they have no corresponding expertise in applying such 
free-
floating concepts as "decency" and "respect." As then-NEA 
Chairperson
Frank Hodsoil testified, "I don't see any way for a Federal panel 

expert in the arts, not expert in community standards . . 
make determi­
nations for the entire Nation as to what is acceptable or what is 
not going
to be patently offensive." Reauthorization of Foundation on the 
Arts and
the Humanities Act of 1965, Joint Hearings Before the Subcomm, on 
Select Education & the Subcomm, on Post-secondary Education of 
the
Comm, on Education and Labor, 99th Cong., 1st Sess. 552 (1985).
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sial. This danger is especially pronounced because a vague 
statute effectively shields decisions from review. Where First 
Amendment liberties are at stake, such a grant of authority 
violates fundamental principles of due process.

[13] Our holding that S 954(d)(1) is unconstitutionally 
vague effectively disposes of this case. However, in view of 
the dissent's argument that the government may restrict the 
content of speech it funds, we briefly explain why the First 
Amendment'S19 prohibition on content- and viewpoint-based 
restrictions provides an alternate ground for our decision.

19 Art is protected by the First Amendment. As the Supreme Court 
noted
in Miller v. California, "[t]he First Amendment protects works 
which,
taken as a whole, have serious literary, artistic, political, or 
scientific *•
value." 413 U.S. at 34.

"It is axiomatic" that under the First Amendment, "the gov­
ernment may not regulate speech based on its substantive con­
tent or the message it conveys." Rosenberger, 115 S. Ct. at 
2516; see also Action for Children's Television v. F.C.C., 58 
F.3d 654, 659 (D.C. Cir. 1995). A content-based restriction on 
speech is therefore presumed unconstitutional, Rosenberger,
115 S. Ct. at 2516, and must be subjected to " 'the most exact­
ing scrutiny ' " Texas v. •'Tnhneor».- 491 n a. ■’97, 412 (1989) 
(quoting Boos v. tsarry, 4aS U.S. 312, 321 (x98tu ) . To survive 
this scrutiny, the government must advance a compelling 
interest served by its regulation of the content of protected 
speech, and the regulation must be narrowly tailored to serve 
that interest. Sable Communications v. F.C.C., 492 U.S. 115, 
126 (1989); Denver Area Educ. Telecommunications Consor­
tium, Inc. v. F.C.C., 116 S. Ct. 2374, 2385 (1996) (govern­
ment may directly regulate speech "to address extraordinary 
problems, where its regulations are appropriately tailored to 
resolve those problems without imposing an unnecessarily 
great restriction on speech"); Action for Children's Television, 
58 F.3d at 659.
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In addition, Rust and Rosenberger identify two related con­
texts in which the government may subsidize speech only if 
it does so in a way that is viewpoint-neutral. Neutrality may 
be required because the area is a "traditional sphere of free 
expression," Rust, 500 U.S. at 200, or because the government 
has declared its intention to "encourage a diversity of views 
from private speakers." Rosenberger, 115 S. Ct. at 2519. Both 
approaches support the district court's conclusion that govern­
ment funding of the arts, in the circumstances of this case, 
must be viewpoint-neutral.

Government funding does not invariably justify govern­
ment control of the content of speech, however. In Rust, the 
Court cautioned that its holding would not apply to public 
fora or to universities, which occupied "a traditional sphere of 
free expression so fundamental to the functioning of our soci­
ety that the Government's ability to control speech within that 
sphere by means of conditions attached to the expenditure of 
Government fund® restricted." Ruet, 500 U.<~ at ?nn.

As the district court explained, the arts, no less than the 
university, are "at the core of a democratic society's cultural 
and political vitality," Finley, 795 F. Supp. at 1473. The dis­
trict court's analysis is full and cogent, and we need not repeat

The presence of government funding alters this framework 
somewhat. The government may make content-based choices 
"when it is the speaker or when it enlists private entities to 
convey its own message." Rosenberger, 115 S. Ct. at 2518. 
Thus, the Supreme Court has upheld regulations that granted 
tax deductions for veterans' groups but not for other charita­
ble groups engaged in lobbying, see Regan v. Taxation With 
Representation, 461 U.S. 540, 545-48 (1983), and barred 
recipients of federal family planning funds from providing 
information on abortion. Rust v. Sullivan, 500 U.S. 173, 200 
(1991). As the Court explained in Rust, "when the govern­
ment appropriates public funds to establish a program it is 
entitled to define the limits of that program." Id. at 194.
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[14] Th*3 First Amendment prohibits the government from 
"regulating speech when the specific motivating ideology or 
the opinion or perspective of the speaker is the rationale for 
the restriction." Rosenberger, 115 S. Ct. at 2516 (citing Perry

20 NEA contends the district court erred by extending Rust to the 
arts
funding context, arguing the Rust exceptions are limited to 
"special
places" and "special relationships." This argument is foreclosed 
by
Rosenberger, which took a much broader view of the First 
Amendment's
applicability to subsidized speech. See Rosenberger, 115 S. Ct. 
at 2517
(university's student activities fund, while not a traditional 
physical forum,
was subject to First Amendment constraints).

it here.20 Similarly, Congress has clearly indicated the NEA's 
purpose is to support a diverse array of artistic expression. 
Even the most cursory review of the NEA's enabling statute 
reveals this intent. In its findings, Congress emphasized that 
a democracy must "honor and preserve its multicultural artis­
tic heritage as well as support new ideas" and declared its 
intent "to help create and sustain ... a climate encouraging 
freedom of thought, imagination, and inquiry." 20 U.S.C.
S 951(10), (7). The Senate Report accompanying the legisla­
tion emphasized that "freedom of artistic and humanistic 
expression" was to be given "the fullest attention" and that 
"[c]onformity for its own sake is not to be encouraged, and 
. . . no undue preference should be given to any particular 
style or school of thought or expression." See S. Rep. No. 
300, 89th Cong., 1st Sess. 4 (1965). The House reaffirmed 
this view in adopting the 1985 amendments to the NEA's 
governing legislation, urging NEA to be "more responsive to 
funding programs that represent the many traditions in our 
heritage and the full cultural diversity of our citizens. . .
[T]he [funded] programs should be open and richly diverse, 
reflecting the ferment of ideas which has always made this 
Nation p^rong and free " F. ?. Rpp. No 2'7a - 99th Cong , 1st 
oeas. x2, repxinutd in 1963 u.S.C.C.A.N. Iu55, j.05o. The 
NEA and it programs were created to encourage diverse pri­
vate speech and not, as the dissent suggests, to engage in 
"speech for hire."



and to

14523

Thomson, 532 F.2d 792 (1st Cir. 1976),
Commu-
nity College Dist. 515, 759 F.2d 625 (7th Cir. 1985). Both cases 
are distin­
guishable. Moreover, both were decided before Rosenberger, 
the *• 
extent they conflict with this most recent teaching on viewpoint 
discrimi­
nation, are not persuasive.

would be denied funding. See id. 
a perspective,

and Piarowski v. Illinois

21 NBA and the dissent rely on two cases, Advocates for the Arts 
v.

Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 46 
(1983)); see Johnson, 491 U.S. at 414 ("If there is a bedrock 
principle underlying the First Amendment, it is that the gov­
ernment may not prohibit the expression of an idea simply 
because society finds the idea itself offensive or disagree­
able."). Even when the government is funding speech, it may 
not distinguish between speakers on the basis of the speaker's 
viewpoint or otherwise "ai[m] at the suppression of dangerous 
ideas." Regan, 461 U.S. at 548 (quoting Cammarano v. 
United States, 358 U.S. 498, 513 (1959)); see Hannegan v. 
Esquire, Inc., 327 U.S. 146, 158-59 (1946).

[15] Therefore, we cannot agree with NEA's assertion that 
the "decency and respect" provision does not reflect view­
point discrimination.21 In Rosenberger, the Supreme Court 
found viewpoint discrimination in a university regulation that 
"select[ed] for disfavored treatment those student journalistic 
efforts with religious editorial viewpoints." 115 S. Ct. at
2517. Central to the court's decision was the fact that under 
the regulation, any topic treated from a religious perspective

"  * ’ ("Religion . . . provides . . .
a specific premise, a perspective, a standpoint from which a 
variety of subjects may be discussed and considered. Tne pro­
hibited perspective, not the general subject matter, resulted in 
the refusal to make third-party payments."). Here too, it is the 
treatment of a subject, not the subject itself, that is 
disfavored.
Two depictions of the same subject matter --an American 
flag, for example -- could be treated differently if NEA 
believed one depiction symbolized an "indecent " perspective 
or demonstrated disrespect for "the diverse beliefs and values 
of the American public," and the other did not.
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withhold judgment
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The dissent argues we have erred in applying the body of 
law for regulation of speech and generally available entitle­
ments to prizes. According to the dissent, since the NEA 
grants are a prize given to a select few, rather than a generally 
available benefit, the government can choose to support only 
a certain viewpoint. The Supreme Court explicitly rejected a 
similar argument by the University in Rosenberger. As the 
Court explained, "[t]he government cannot justify viewpoint 
discrimination among private speakers on the economic fact 
of scarcity." 115 S. Ct. at 2519. Although NEA awarded only
88 grants from an applicant pool of 5,168, it cannot provide 
those scarce grants to favor a particular viewpoint. See id. at 
2519-20 (rejecting the University's argument that "scarcity 
would give the State the right to exercise viewpoint discrimi­
nation that is otherwise impermissible").

[16] NEA contends the "decency and respect" provision is 
permissible because it can be implemented in a viewpoint- 
and content-neutral way.22 As we have explained, however,
S 954(d)(1) on its face requires NEA to take "decency" and 
"respect" into account in considering grant applications. Like 
t-hA •Fvr'ding restriction a*- issu® in Rosenberger, the "decency 
and xebpecu: provision cleaxly rocuses on tne concent of tne 
speech at issue; it "has a speech-based restriction as its sole

22 On similar grounds, NEA urges us not to reach plaintiffs' 
First
Amendment claims. However, we disagree with NEA'3 assertion that 
the
district court's First Amendment decision was "obviously 
premature"
because it rested on assumptions about how the Chairperson would 
imple­
ment S 954(d)(l)'s "decency and respect " provision. Under the 
interpreta­
tion originally proposed by NEA, the statute was implemented when 
the
Chairperson, taking "decency and respect" into consideration, 
decided no
changes in the application process were needed. We rejected this 
interpre-
tation in Part I(A), supra, and NEA now argues we should avoid 
the First
Amendment issues because "there is no way to predict what the 
Chairper­
son's new manner of implementing the statute would be."
Plaintiffs bring
a facial challenge, however. Although NEA is entitled to 
promulgate regu­
lations interpreting the statute, we are not obligated to

while the agency does so.
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The "decency and respect" provision authorizes viewpoint 
discrimination, an "egregious form of content discrimination." 
Rosenberger, 115 S. Ct. at 2516. Because the government has 
made no attempt to articulate a compelling interest served by 
the provision,23 S 954(d)(1) cannot survive strict scrutiny.24

The "decency and respect" provision of S 954(d)(1) is void 
for vagueness under the Fifth Amendment, and impermissibly 
restricts plaintiffs' First Amendment rights as well.

rationale and operative principle." Rosenberger, 115 S. Ct. at
2519.

23 Amici suggest Congress may have wished to avoid requiring 
taxpay­
ers to fund work they found offensive. However, neither 
p>-^tec*-ing people
iroui offensive and indecent speecn nor proteccing tne taxpayer 
from
unwanted expenditures is a compelling interest sufficient to 
justify
content-based restrictions on speech. See F.C.C.
Found., 438
U.S. 726, 745 (1978) ("[T]he fact that society may find speech
offensive
is not a sufficient reason for suppressing it."); Sable, 492 U.S. 
at 126 (First
Amendment protects speech that is "indecent but not obscene"); 
F.C.C.
League of Women Voters, 468 U.S. 364, 385 n.16 (1984) (taxpayers' 
opposition to expenditure of government funds cannot "be invoked 
to jus­
tify a congressional decision to suppress speech").
24 The district court concludedS 954(d)(1) was unconstitutionally 
over­
broad because it was a content-based restriction that "swefpt] 
within its
ambit speech and artistic expression which is protected by the 
First
Amendment." Finley, 795 F. Supp. at 1476. Although we frame our 
dis­
cussion in terms of strict scrutiny, we agree with the district 
court's con­
clusion .
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Artists, and for that matter, non-artists, are constitutionally 
entitled to express themselves indecently and disrespectfully 
toward the beliefs and values of as much of the American 
public as they like. Indecency sometimes helps to communi­
cate an idea effectively, and it is constitutionally protected. 
See Cohen v. California, 403 U.S. 15 (1971). Lenny Bruce's 
monologues needed offensive indecency to accomplish their 
legitimate artistic objective. The same language that gave rise 
to liability in Steiner was essential to Allen Ginsberg's 
artistic
expression in Howl and Kaddish. The great Modigliani nudes 
are frankly erotic and focus on the models' pubic hair; our 
Constitution unquestionably protects them from censorship. 
Less artistically distinguished attempts to communicate by 
means of offensiveness and indecency are also entitled to

First Amendment law has taken some odd turns lately. We 
now live in a legal context prohibiting display of a cross or 
menorah on government property. American Jewish Congress
v. City of Beverly Hills, 1996 WL 409164, *1 (9th Cir. 
7/19/96), Separation of Church and State Committee v. City 
of Eugene, 93-35094 (9th Cir. 8/20/96). But if a cross is 
immersed in urine, a government grant cannot be withheld on 
the ground that the art would offend general standards of 
decency and respect for the religious beliefs of most Ameri­
cans. The government, under today's decision, cannot even 
consider "general standards of decency and respect for the 
diverse beliefs and values of the American public " when it 
gives artists grants. Yet we penalize private employers for 
slowness in firing employees who do not show decency and 
respect for other employees. See Steiner v. Showboat Operat­
ing Company, 25 F.3d 1459 (9th Cir. 1994). This self­
contradictory silliness is not built into the Bill of Rights. The

Amendment dnee rot prohibit the fret exercise of com 
iin-in sense.
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Whether government can consider content and viewpoint 
depends on whether the money it gives out is generally avail­
able to all who meet some basic standard, or whether it is a 
prize given to a select few. Only 88 out of 5168 applicants for 
Visual Artists Fellowships won grants in fiscal year 1994.

That offensive or indecent expression cannot be censored 
does not mean that the government has to pay for it. By draw­
ing the line between private expression and government con­
duct, w® preserve liberty for individual expression, while 
preserving democracy for governmental decisions. Any time 
government enters a previously private sphere of conduct, the 
line becomes blurred, and the issues difficult. Government 
subsidy of art was an easy issue when the Medicis hired art­
ists -- the Medicis could freely impose their preferences. But 
when a democratic government pays artists to stick their 
thumbs in the public's eye, the public naturally becomes 
annoyed, and attempts to exercise its ordinary authority in a 
democracy to control through Congress how tax monies are 
spent.

First Amendment protection. Molly Bloom's soliloquy, Aris­
tophanes' jokes about passing gas, Shakespeare's double 
entendres, the indecent kiss in Chaucer's Miller's Tale, and 
countless works by lesser artists, such as Samuel Clemens'
1601 and Vladimir Nabakov's Lolita, are all part of the 
ancient artistic tradition of using the impolite or indecent in 
art. Every general art history textbook reproduces and dis­
cusses Edouard Manet's Luncheon On the Grass, a painting 
of a nude woman looking at the artist while two fully clothed 
men sit next to her and talk to each other. The content and 
viewpoint doubtless offend, but the art history books are con­
stitutionally protected regardless. There can be no constitu­
tional excuse for allowing the government to censor art on 
grounds of indecency or offensiveness. I hope that it is still as 
clear as it was when Cohen came down that anyone in Amer­
ica, artist or not, has a constitutional right to express himself 
indecently and offensively.
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1994 Annual Report, National Endowment for the Arts 10. 
Applying for an NEA arts grant is not like applying for wel­
fare, social security, a tax exemption, or a student activity 
grant. NEA grants are prizes for the fortunate few, not entitle­
ments .

The case at bar does not involve government censorship. If 
Congress had prohibited artists from expressing themselves 
indecently or disrespectfully, the Constitution would make 
such a law null and void. The NEA statute before us is not 
such a law. It does not restrict what artists do. It restricts 
what
the NEA can do. This case is about whether the American 
people can require a government agency to consider, in giving 
grants to very few of the many artists in the country, "general 
standards of decency and respect for the diverse beliefs and 
values of the American public."

Our decision today creates a conflict with the only other 
circuits to have confronted a similar issue. Advocates for the 
Arts v. Thomson, 532 F.2d 792 (1st Cir.), cert, denied, 429 
n a. 894 . in. Advocates, New Hampchir.- denied an
NEA granc co a ircerary magazine Because che governor and 
state arts commission thought a poem it published was inde­
cent. The First Circuit, rejecting the First Amendment chal­
lenge, explained that denial of a grant was not suppression of 
speech, and the grant selection process necessarily discrimi­
nated based on content:

[P]ublic funding of the arts seeks "not to abridge, 
restrict, or censor speech, but rather to use public 
money to facilitate and enlarge" artistic expression. 
A disappointed grant applicant cannot complain that 
his work has been suppressed, but only that anoth­
er's has been promoted in its stead. The decision to 
withhold support is unavoidably based in some part 
on the "subject matter" or "content" of expression, 
for the very assumption of public funding of the arts
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is that decisions will be made according to the liter­
ary or artistic worth of competing applicants.

The Seventh Circuit distinguished between what an artist is 
free to create, and what the government must display.

Advocates suggests that every disappointed grant applicant 
has the same First Amendment right of self-expression, but 
that does not mean that every disappointed grant applicant has 
a First Amendment claim. Id. at 795-96. Suppose the NBA 
arts panel discriminates by viewpoint against an excellent art­
ist whose work is too conventional for the panel's tastes -- 
an artist with the superb technique of a Robert Mapplethorpe 
and the vision of a Norman Rockwell. And suppose it dis­
criminates against another whose art is too indecent and 
offensive. And another, whose viewpoint is interesting but 
whose technique is less than excellent. Do all have First 
Amendment claims under the majority decision? Only the one 
who creates indecent art? Only the ones with excellent tech­
nique? It is impossible to have a highly selective grant pro­
gram without denying money to a large amount of
constitutionally protected expression, decent and indecent.

Id. at 795.

Tne sevencn Circulc ruled similarly co tne First Circuit, in 
Piarowski v. Illinois Community College, 759 F.2d 625 (7th 
Cir. 1985). The chairman of the art department hung his 
stained glass panels of such subjects as "the naked rump of a 
brown woman, and sticking out from (or into) it a white 
cylinder" in the college's gallery near the main entrance to a 
heavily trafficked building. The college told him to move 
three panels to a less heavily trafficked fourth floor display 
space, after receiving "complaints from students, cleaning 
women, and black clergymen." Id. at 628. The main entrance 
space was especially desirable, but not a public forum, and 
not available to all. The artist lost his case.
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Rosenberger holds that a university which makes money 
generally available for student groups' expenses, to encourage 
a diversity of views rather than to express its own, cannot dis­
criminate against an applicant based on that applicant's view­
point. Rosenberger teaches that when government makes a

Advocates points out the resemblance of a government 
grant program to a government auditorium providing space 
for artistic performances. If it is a public forum, then neutral­
ity is required by the First Amendment. Advocates, 532 F.2d 
at 796. But if the space is available only to a select few 
invited exhibitors as in Piarowski, then the government, 
already excluding much constitutionally protected art, need 
not be neutral toward offensive or indecent art. That is why, 
in the Piarowski example, Chicago would be free to discrimi­
nate in favor of baseball bats and against phalluses in the 
hypothetical display.

The majority tries to distinguish the First Circuit and Sev­
enth Circuit cases on the ground that they came down befexe 
nosenoerger v. Rector & Visitors of University of Virginia,
115 S. Ct. 2510 (1995), and Rosenberger now prohibits the 
content or viewpoint discrimination they allowed. That mis­
reads Rosenberger. The university which lost Rosenberger 
paid expenses for virtually all student organizations, but 
denied the money to plaintiffs because they expressed a 
Christian viewpoint. In its zeal to steer clear of the establish­
ment clause, the university, like the school district in Lamb's 
Chapel v. Center Moriches Union Free School District, 113
S.Ct. 2141 (1993), overlooked the free speech clause.

If Claes Oldenberg, who created a monumental 
sculpture in the shape of a baseball bat for display in 
a public plaza in Chicago, had created instead a giant 
phallus, the city would not have had to display it 
next to a heavily trafficked thoroughfare.
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The case at bar would be analogous to Rosenberger (and I 
would join the majority in rejecting the "decency and respect" 
clause as unconstitutional), if the NEA gave out grants to vir­
tually all artists except for those whose work violated 
"general standards of decency and respect for the diverse 
beliefs and values of the American public." Arts grants would 
then be the financial equivalent of a tax credit for all artists, 
and under Rosenberger, Big Mama Rag and Bullfrog, the 
financial benefit could not be conditioned on a vague and 
content- or viewpoint-based criterion like the "decency and

benefit generally available to all within a diverse class, it 
can­
not make an exception based on what a particular applicant 
wishes to say. This extends Lamb's Chapel v. Center Mori­
ches Union Free School District, 113 S.Ct. 2141 (1993), from 
space to money, thereby preventing discrimination against 
speech on the ground that it was religious. A public forum can 
be created by money, not just real estate. This is because 
speech is often disseminated by print and electronics, rather 
than by standing in front of people and talking to them. Cf. 
Buckley v. Valeo, 424 U.S. 1, 19 (1976).

We and the District of Columbia Circuit had decided, 
before Rosenberger, what might be classified as money-as-a- 
public-forum cases. In Bullfrog Films, Inc. v. Wick, 847 F.2d
502 (9th Cir. 1980), we held that customs duties exemptions 
for any educational or cultural materials could not exclude 
propaganda films based on their content and viewpoint. In Big 
Mama Rag, Inc. v. United States, 631 F.2d 1030 (D.C. Cir.
1980), the District of Columbia Circuit held that a tax exemp­
tion generally available to educational organizations could not 
be denied based on a regulation requiring full and fair exposi­
tion of facts enabling a reader to draw an independent conclu­
sion. Under these cases, all applicants in the class were 
entitled to the financial benefit from the government, unless 
the content of their speech was contrary to government stan­
dards. By contrast, in the case at bar, no applicant is entitled 
to the financial benefit.
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[W]hen government appropriates public funds to 
promote a particular policy of its own it is entitled to 
say what it wishes. When the government disburses 
public funds to private entities to convey a govern­
mental message, it may take legitimate and appropri­
ate steps to ensure that its message is neither garbled 
nor distorted by the grantee.

class not defined by what they say, such as university stu­
dents, it "may not silence the expression of selected view­
points." Id.

It is not the case that whenever the government gives 
money to someone for talking, the recipient may say, with the 
government's money, whatever he or she likes. The govern­
ment can hire people to say what it wants, and require them 
to say it.

The majority misreads Rosenberger's rejection of the Uni­
versity of Virginia's argument that scarcity of money justified 
viewpoint discrimination. Rosenberger, 115 S. Ct. at 2519-20. 
The context was a program in which grants went to virtually 
all speakers but those with a Christian viewpoint, not to 
everyone except for a few prizewinners. The Court explained 
that the Student Activities Fund at the University of Virginia 
"is a forum more in a metaphysical than in a spatial or geo­
graphic sense, but the same principles are applicable." Id. at 
2517. This is the concept which I have expressed perhaps 
more crudely, as teaching us that a public forum can be cre-

respect" formula. Much as parade permits may be allocated 
on a first come first served principle, but not to favor particu­
lar viewpoints, arts grants would have to be allocated on some 
neutral principle, such as first come first served, or random 
selection. Cf. Rosenberger, 115 S.Ct. at 2519.

Rosenberger, 115 S.Ct. at 2519 (explaining Rust v. Sullivan, 



(1) projects and productions which have substantial national or 
interna­
tional artistic and cultural significance, giving emphasis to 
American ere-
ativity and cultural diversity and to the maintenance and 
encouragement
of professional excellence;

(2) projer’*-° [andl productions, mooting professional standards or 
stan­
dards of authenticity or tradition, irrespective of origin, which 
are of sig­
nificant merit and which, without such assistance, would 
otherwise be
unavailable to our citizens for geographical or economic reasons;

ated by money, not just real estate. Had the University of Vir­
ginia set up a prize fund, for student groups which contributed 
the most to the betterment of secular civic life in Charlottes­
ville, the Christian student groups would have had no consti­
tutional claim of discrimination had they lost. Had the NEA 
grant program been structured to award grants to virtually all 
artists, then the plaintiffs in the case at bar would be entitled 
to prevail under Rosenberger. The majority uses principles for 
entitlement and regulation cases in a prize case. The princi­
ples are by and large right, the application wrong.

When the government gives a prize rather than an entitle­
ment, it necessarily discriminates by content and viewpoint. 
Congress decided to foster the arts, but many Congressmen 
were doubtless aware of artists' tendency since the romantic 
period to challenge the conventional. Thus Congress imposed 
several content and viewpoint criteria for arts grants. These 
include "artistic excellence," promoting cultural diversity, and 
reflecting the culture of inner cities, rural areas, and tribal 
communities.! Congress thereby discriminated against non- 
(Text continued on page 14535)

i (c) Program of contracts, grarits^in^aidT or loans'no groupsi’ana
individuals for projects and productions; traditionally- 
underrepre­
sented recipients of financial assistance. The Chairperson, with 
advice
of the National Council on the Arts, is authorized to establish 
and carry
out a program of contracts with, or grants-in-aid or loans to, 
groups or, in
appropriate cases, individuals of exceptional talent engaged in 
or con­
cerned with the arts, for the purpose of enabling them to provide 
or sup­
port - -
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(3) projects [and] productions that will encourage and assist 
artists and
enable them to achieve wider distribution of their works, to work 
in resi-



(7) programs for the arts at the local level;

dence at an educational or cultural institution, or standards of 
professional
excellence;

(5) projects and productions that will encourage public 
knowledge, edu­
cation, understanding, and appreciation of the arts;

(10) other relevant projects, including surveys, research, 
planning, and
publications relating to the purposes of this subsection.

(4) projects and productions which have substantial artistic and 
cultural
significance and that reach, or reflect the culture of, a 
minority, inner city,
rural, or tribal community;

(d) Application for payment; regulations and procedures. No pay­
ment shall be made under this section except upon application 
therefor
which is submitted to the National Endowment for the Arts in 
accordance *■
with the regulations and procedures established by the
Chairperson. In
establishing such regulations and procedures, the Chairperson 
shall ensure
that-- 

(8) programs that enhance managerial and organizational skills 
and
uapaduiuS;

(1) artistic excellence and artistic merit are the criteria by 
which applica­
tions are judged, taking into consideration general standards of 
decency

(6) workshops that will encourage and develop the appreciation 
and
enjoyment of the arts by our citizens;

(9) projects, productions, and workshops of the kinds described 
in para­
graphs (1) through (8) through film, radio, video, and similar 
media, fcr
the purposes of broadening public access to the arts; and, 
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and respect for the diverse beliefs and values of the American 
public; and 

without
artistic merit, is not protected speech, and shall not be funded. 
Projects,
productions, workshops, and programs that are determined to be 
obscene
are prohibited from receiving financial assistance under this Act 
from the
National Endowment for the Arts.

(2) applications are consistent with the purpose of this section. 
Such reg­
ulations and procedures shall clearly indicate that obscenity is

The disapproval or approval of an application by the Chairperson 
shall not
be construed to mean, and shall not be considered as evidence 
that, the
projects, production, workshop, or program for which the 
applicant
requested financial assistance is or is not obscene.
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20 U.S.C. S 954(d) (emphasis added). The 1990 amendment added the 
emphasized language to 20 U.S.C. S 954(d).

Philosophers have no way to distinguish art from non-art, 
or good art from bad art. There is not even a useful vocabu­
lary for most of the distinctions we need to identify "artistic 
excellence":

xn certain xxnas or writing, particularly m art criti­
cism and literary criticism, it is normal to come 
across long passages which are almost completely 
lacking in meaning. Words like romantic, plastic, 
values, human, dead, sentimental, natural, vitality, 
as used in art criticism, are strictly meaningless, in 
the sense that they not only do not point to any dis­
coverable object, but are hardly ever expected to do 
so by the reader. When one critic writes, "The out­
standing feature of Mr. X's work is its living 
quality," while another writes, "The immediately 
striking thing about Mr. X's works is its peculiar

Of course the statutory criteria are vague. "Decency and 
respect for the diverse beliefs and values of the American 
people" is vague. "Artistic excellence" and "artistic merit" are 
also vague, and could not be proper criteria for censorship or 
discrimination in an entitlement program. The constitution 
would not allow the government to censor expression on the 
ground that it was not art, or though art, was not excellent art. 
But this does not mean that the government cannot condition 
prizes on the excellence of art.

artistic expressions of opinion, artistic expression favoring 
cultural homogeneity, and art reflecting suburban culture. 
Norman Rockwell and Ansel Adams could reasonably com­
plain, were they applying for grants, that the statute consti­
tutes viewpoint discrimination against their artistic expres­
sion.
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The most used art history text points out the vagueness of 
the entire NEA grant scheme:

The majority says that the vagueness of "artistic " and 
"excellence" are constitutionally permissible, unlike "de­
cency" and "respect," because the people making the deci­
sions are experts. Maj. op. at 14518-19, n.18. By that princi­
ple, it would be permissible to let the government censor 
speech with vague laws, so long as the censors were experts

But if we must give up any hope of a trustworthy rat­
ing scale for artistic quality, can we not at least 
expect to find a reliable, objective way to tell art 
from non-art? Unfortunately, even this rather more 
modest goal proves so difficult as to be almost 
beyond our powers.

deadness," the reader accepts this as a simple differ­
ence of opinion. If words like black and white were 
involved, instead of the jargon words dead and 
living, he would see at once that the language was 
being used in an improper way.

H. W. Janson, History of Art 9 (1962). It took a century and 
a half for most critic^ tc that photography could be art
Some have not yeu aamitted jazz to cne pantiieoii, many, rock 
and roll. Some disagree on whether Bernstein's West Side 
Story is art or mere entertainment, let alone excellent art. If 
the constitutional law principle prohibiting vague laws relat­
ing to speech applied to NEA grants, then we could no more 
let the government give out grants for excellent art, than let 
it censor literary and artistic expressions which in the opinion 
of some customs agent or policeman (or art critic) were bad 
art.

George Orwell, Politics and the English Language, in A Col­
lection of Essays 156, 161-162 (emphasis in original) (essay 
dated 1946).
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in the field being censored. The argument is wrong, because 
the panel members' purported expertise does not give fair 
warning to artists of what will get them grants and what will 
not. Nor are the purported experts' choices sufficiently con­
strained by "artistic" and "excellence" to prevent arbitrari­
ness. Quite a few NEA grants have gone to activities which 
many experts would deem not excellent, or not art. There is 
no principled way to keep the arts grants but strike the 
decency and respect clause. Either Congress can provide for 
arts grants with vague criteria, or it cannot provide for them 
at all.

Artists.seeking grants have no property right to them, and 
their liberty to express themselves as they choose is not regu­
lated by the grants. Vagueness law has been developed under 
the Fifth Amendment to protect people from the taking of lib­
erty or property without fair notice of what they may not do, 
and without protection against arbitrary enforcement. See 
Kolender v. Lawson, 461 U.S. 352, 357 (1983). First Amend­
ment vagueness doctrine applies to government action relat­
ing to speech if the government regulates speech or conditions 
a generally available benefit upon the eontont of speech. See 
Rust v. Sullivan, ouu u.S. 1/3, 20u (1991) (''conaitions 
attached to expenditures of Government funds"); Gentile v. 
State Bar of Nevada, 501 U.S. 1030, 1051 (1991) ("prohibi­
tion against vague regulations of speech"). An artist applying 
for an NEA grant has no formula, and is not entitled to one, 
for the painting or performance which will produce a grant. 
None of the purposes of vagueness law apply to prizes.

The majority construes the statute as though it prohibited 
the NEA from awarding grants to offensive or indecent art. I 
doubt it would matter if the statute said that. Congress may be 
free to condition these scarce NEA grants on content. If Con­
gress hired a sculptor to create a bust for the Capitol, it could 
tell him to do a bust of Abraham Lincoln, and prohibit him 
from doing a bust of John Wilkes Booth. Or it could tell the 
sculptor to make busts only of people who had served in the
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Senate, or perhaps only of "great" Senators, despite the 
vagueness of that criterion. That much is clear under Rust. 
Just as Fulbright grants to foreign students may be condi­
tioned on "directing their talents and initiative into channels 
which will make them more effective leaders," 22 U.S.C.
S 2454(e)(3), prizes for only a few applicants, to which no 
one is entitled, may be conditioned on vague criteria designed 
to serve particular congressional objectives.

Even if we were to suppose that a specific prohibition of 
NEA grants based on content or viewpoint would be unconsti­
tutional, the majority has found prohibitions in the statute 
which are not there. We should not read a statute as though 
it prohibited what it does not, and then hold it unconstitutional 
for the imaginary prohibition. The statute does not say that 
artists must "tak[e] into consideration general standards of 
decency and respect for the diverse beliefs and values of the 
American public." It says "the Chairperson " of the National 
Endowment of the Arts must use "artistic excellence" and 
"merit" as criteria, "taking into consideration," etc.

T’-'C wotHc? "take into consideration" mean take into ^onsid 
erauion, no more, no less, ine wora "considei m its ordinary 
usage means "to reflect on" or "think about with a degree of 
care or caution." See Webster's Third New International Dic­
tionary 483 (1981). In deciding whether to buy a new car, one 
takes into consideration the expense, but that does not mean 
one always decides against buying a new car. A. requirement 
that "due consideration and weight shall be given " to some­
thing does not make the thing an absolute requirement. See 
Heirens v. Mizell, 729 F.2d 449, 460 (7th Cir. 1984) (parole 
board had to consider a prisoner's record but could decide 
against parole despite a good record). A court of appeals 
appoints a federal public defender "after considering recom­
mendations from the district court." 18 U.S.C.S 3006A(g)
(2)(A). That means that we must give serious thought to the 
district court's recommendations, but we are not required to 
follow them.
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The artists in the program before us are not affected by the 
statutory grant criterion in their use of indecency or disrespect 
in their art done independently of their NEA grants. If the 
NEA were restricted from giving grants to artists who, outside 
the grants, had ever done indecent or offensive work, the con-

By contrast with the "take into consideration " language. 
Congress said that obscenity "shall not be funded." 20 U.S.C. 
S 954(d)(2). That language, unlike "taking into considera­
tion, " prohibits funding. The language we now hold unconsti­
tutional tells the Council and panels to think seriously about 
"general standards of decency and respect for the diverse 
beliefs of the American public" when they give away the pub­
lic's money.

Likewise, the NEA might think seriously about Ginsberg's 
extensive use of vulgar language in Howl and Kaddish, and 
decide against funding readings of his poems in junior high 
schools. But after considering the indecency and offensive­
ness, the NEA could lawfully fund readings in colleges. It 
might likewise decide for or against funding showings of 
artistically excellent but highly offensive works such as Leni 
Riefenstahl's Nazi propaganda movie. Triumph of the Will, or 
D.W. Griffith's artistically important movie Birth of a Nation, 
which glorified the Ku Klux Klan. If someone on an advisory 
panel said "I don't think we can consider the indecency or 
disrespect for American values of the art - we should fund the 
grants because the presentations will be of excellent art, and 
that is all we should consider," another panel member could 
persuasively reply, "we can and must consider decency and 
respect - Congress said we should." That is what the 
"decency and respect" language means, and that is all it 
means. Chairman Frohnmayer and the members of NEA 
grants panels probably would have figured out that they lived 
in a "political world," see maj. op. at p. 14511, n. 7, and that 
the NEA budget might be affected by what it did with the 
money, even if Congress bed not giver, them the decency and 
respect criuerion.
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siderations would be different, possibly leading to a different 
result. Cf. Federal Communications Commission v. League of 
Women Voters, 468 U.S. 364, 399-400 (1984) (acceptance of 
the government's money unconstitutionally required the 
recipient to conform to government speech requirements out­
side the time paid for by the government). The government 
cannot use its power to condition subsidies as a means of 
enforcing orthodoxy in areas traditionally open to the public 
for expressive activity. Rust, 111 S.Ct. at 1776; Regan, 461 
U.S. at 548.

A prize for some art naturally encourages other artists to try 
to produce art of the sort which they think will get them the 
prize, including conformity to the content and viewpoint pref­
erences of those who award the prizes. The members of the 
grant committees will probably balance their personal tastes 
against what they fear might lead Congress to cut NBA fund­
ing. If government selects a few artists and gives them money, 
it will unavoidably influence the work of many more:

George J. Stigler, The Intellectual and the Market Place 95 
(1963). This is a problem of governmental involvement in 
what used to be a private activity, not a problem of censor­
ship. The United States government has so much money and 
power that its slightest intervention to do good has the unfor­
tunate effect of changing the entire context in which people 
act. But unless we are to blind ourselves to the distinction 
between a relatively few arts prizes, and socializing the art 
industry, we cannot treat the incentive afforded by a prize as 
the equivalent of censorship.

I can seldom do positive good to another person 
without limiting him. I can, it is, true, simply give 
mm money, r>ai_ even in this extreme case, where I 
seem to place no bonds on him, he inevitably faces 
the question of what conduct on his part will lead me 
to give money to him again.
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The only practical guarantee of artistic freedom is private 
money.

The leadership of individuals or groups who can 
back their beliefs financially is particularly essential 
in the field of cultural amenities, [and] in the fine

The artists who brought this lawsuit may have difficulty 
(the record does not say) attracting enough patrons to support 
their art. Finley alleges in her complaint that she is a 
"performance artist whose performances address such issues 
as the sexual stereotyping and objectification of women, rape 
and other forms of violence against women, and the power­
lessness and victimization of women and others in our 
society." Fleck alleges that his performances "openly chal­
lenge traditional notions of gender and sexuality " and 
"address AIDS, birth, death, religion, consumption in a capi­
talist society, and the environment." Hughes alleges that her 
work "addresses issues of women's power in society and 
women's sexuality, including lesbian relationships. " Miller 
alleges that his "often autobiographical work addresses the 
relation between the individual and society, and particularly 
concerns social activism on issues affecting gay people, 
including AIDS." These works may lack the mass market of 
art appealing to more broadly shared sentiments.

There is no constitutional principle, however, which 
requires the government to replace the market and pump up 
tho incomes of les? popular artist®. Government support of the 
arts is a policy choice, ana pernaps a goua one, out it is not 
constitutionally compelled. Lack of market appeal is an obsta­
cle "not of [the government's] own creation." Regan v. Taxa­
tion with Representation Wash., 461 U.S. 540, 549-50 (1983). 
So long as the artists are free to perform, people are free to 
patronize their performances, and the artists are not deprived 
of government money to which artists generally are entitled, 
the artists' freedom of expression is not abridged by content 
or viewpoint discrimination in the grant process.
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Friedrich A. Hayek, The Constitution of Liberty 125 (1960,
1978). With diverse sources of private money, majority pref­
erences need not affect an artist's freedom or fortune, because 
only one or a few patrons or purchasers may suffice.

arts .... If minority views are to have a chance to 
become majority views, it is necessary not only that 
men who are already highly esteemed by the major­
ity should be able to initiate action but that represen­
tatives of all divergent views and tastes should be in 
a position to support with their means and their 
energy ideals which are not yet shared by the major­
ity.

First Amendment law protects individual liberty from gov­
ernment, not the government from the people. The error in 
today's decision comes from forgetting what the First Amend­
ment is for. The NEA "decency and respect" criterion con­
trols, not artists, but rather a government department, the 
NEA. By treating legislative control over a part of govern­
ment as though it were an attempt to control artists' expres­
sion, we confound the di «tir.otion between popular control oF 
government, and ywvexnmenL. control of individuals. Majori­
ties do not have the right to control free expression by indi­
viduals. They most certainly do have the right to control their 
government. Today's decision does not protect artists from 
government. It protects the government from control by the 
elected representatives of the people.
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The UVa program at issue in Rosenberger was pure "funding of diverse speech," 
which fell squarely within the "university" exemption discussed in Rust and 
reaffirmed in Rosenberger as a classic free speech arena. By contrast, funding 
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We concur in the reading of Rosenberger as substantially narrowing Rust. 
However, we disagree with the "two box" theory advanced by the amici. (We 
also note Justice O'Connor's caution against inferring "categorical answers" from 
Rosenberger's 5-4 decision.) We believe that there is a continuum between 
Rosenberger - government-funded private speech - and Rust - government- 
funded government speech conducted by private individuals. The Endowment 
does not, as in Rust, fund speech by the government. Accordingly, we believe that 
the Arts Endowment is closer to the Rosenberger side of this continuum. 
However, the Endowment does — unlike in Rosenberger — fund diverse private 
speech that serves government purposes beyond simple diversity. Accordingly, 
we also believe that principled distinctions can be drawn between Finley and 
Rosenberger.
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In Rosenberger, the University's program did not generally turn on the content of the funded 
speech. By contrast, in the Endowment Congress has set up a program that turns almost entirely 
on content. At present, the Endowment funds less than one in four applications. In some 
program categories, the Endowment funds fewer than 2% of applications. We expect that 
funding ratio to decrease even further in the near future due to budget reductions. This level of 
selectivity necessarily requires close examination of the content of artwork proposed for funding. 
At the core of the Endowment's structure is the notion of funding artistically excellent artwork by 
application of a rigorous process of judgment of content based upon artistic merit and excellence 
and other review criteria that differ slightly for each of the Endowment's over 100 categories.

facilitating release of this creative talent" -- is only one of a broad range of purposes that 
Congress set forth in the Endowment's statutory Declaration of Findings and Purposes. Congress 
has directed the Endowment to address multiple other objectives — and has specifically cautioned 
that "Public funds provided by the Federal Government must ultimately serve public purposes the 
Congress defines":

20 U.S.C. §951. Other purposes are reflected in the programs created in the legislation. From 
these purposes, the Endowment derives the specific mission "to foster the excellence, diversity, 
and vitality of the arts in the United States" and "to help broaden the availability and appreciation 
of such excellence, diversity, and vitality."

"the encouragement and support of national progress in the . . . arts," 
"to achieve a better understanding of the past, a better analysis of the present, and a better 
view of the future,"
to "foster and support a form of education, and access to the arts . . . designed to make 
people of all backgrounds and wherever located masters of their technology and not its 
unthinking servants,"
to "be sensitive to the nature of public sponsorship . . . [and] contribute to public support 
and confidence in the use of taxpayer funds,"
to "reflect the high place accorded by the American people to the nation's rich cultural 
heritage and to the fostering of mutual respect for the diverse beliefs and values of all 
persons and groups,"
to serve "as a leader in the realm of ideas and of the spirit,"
to assure that "Americans . . . receive in school, background and preparation in the arts . . 
. to enable them to recognize and appreciate the aesthetic dimensions of our lives, the 
diversity of excellence that comprises our cultural heritage, and artistic . . . expression," 
"to honor and preserve its multicultural artistic heritage as well as support new ideas, " 
and
"to fulfill its educational mission, achieve an orderly continuation of free society, and 
provide models of excellence to the American people [by] transmitting] the achievement 
and values of civilization from the past via the present to the future, and mak[ing] widely 
available the greatest achievements of art."
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4 Rosenberger does not address content-based, non-viewpoint-based, regulation.

5. Some content regulation by the Endowment is permissible.

6. Decency restrictions can only be justified based on neutral principles.

3

In Rosenberger, the Court observed that "It would have been incumbent on the State, of course, 
to ration or allocate the scarce resources on some acceptable neutral principle." The August 3 
memorandum derives from the case the principle that "subject matter discrimination reasonably 
related to the purpose of the government program is permissible." While we believe that the 
August 3 memorandum may understate the standard of review, we agree that Rosenberger would 
permit some forms of content regulation, based upon neutral principles.

Finally, Justice O'Connor was careful to note that the student activities fee at issue in Rosenberger 
"represents not government resources, whether derived from tax revenue, sales of assets, or 
otherwise, but a fund that simply belongs to the students." By contrast, the Endowment is funded 
almost exclusively by public monies.

We do not, however, believe that "medium" restrictions are the only permissible content 
restrictions under Rosenberger. As discussed above, Congress and the Endowment have set 
inherently content-based programmatic parameters within which the Endowment will fund diverse 
private speech: parameters such as artistic excellence, service to the community, and increased 
audience access. Where decency restrictions belong - if at all - is in this category of 
programmatic parameters based on "neutral principles." 

We agree that Rosenberger leaves open the question of whether content-based regulation, as 
opposed to viewpoint-based regulation, is permissible in the context where the government is 
funding private speech. We believe that the Endowment's decency clause is content-based rather 
than viewpoint-based. The key caselaw on decency - for example, Sable Communications - 
speaks of decency restrictions as content-based. We believe that this brief need not address at 
length the link between decency and viewpoint, and indeed found this section of the August 3 
memorandum somewhat strained. We find the argument in section 5 of the memorandum 
regarding "anti-establishment" art to be unhelpful. We are particularly uncomfortable with the 
singling out of particular work - in the August 3 memorandum, Karen Finley's - and we strongly 
disagree with any link between decency and simple nudity.

We believe that decency restrictions can only be justified by governmental purposes that are more 
neutral than some of those reflected in the August 3 memorandum. We believe that the court will 

For example, it is undisputed that the Endowment - either by statute or administratively - could 
determine not to fund poetry, or opera, or pastels. This is the "medium" argument made in the 
August 3 memorandum. However, we believe that it is very difficult to shoehorn decency into the 
"medium" category.
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Accordingly, we would oppose any statement or suggestion in the brief that all content-based, 
non-viewpoint-based regulation is permissible, if consonant with Congressional intent, when the 
Government funds diverse private speech. Our preference would be for the brief to suggest, as in 
the August 3 memorandum, that the Court afford the Endowment an opportunity properly to 
implement the decency criterion should the panel determine that the Endowment's present 
interpretation is impermissible.

We note that in another recently issued opinion, Hurley v. Irish-American Gay, Lesbian and 
Bisexual Group of Boston, the Court emphasized that "the Constitution looks beyond written or 
spoken words as mediums of expression," reaffirming the constitutional protection of artwork: 
"the unquestionably shielded painting of Jackson Pollock, music of Arnold Schonberg, or 
Jabberwocky verse of Lewis Carroll."

not be comfortable with the notion that decency restrictions are justified by the desire not to give 
offense. At a minimum, decency restrictions must be supported by positive purposes, such as "the 
fostering of mutual respect for the diverse beliefs and values of all persons and groups" or 
"funding art that is representative of the best of American culture." The negative purpose of 
avoiding offensiveness necessarily implicates concerns about viewpoint discrimination and the 
establishment of a "baseline standard of secular orthodoxy."

We also remain uncomfortable with "subject matter" regulation - as opposed to content 
regulation - of Endowment grants. We believe that content regulation that is tied to particular 
subject matter such as sexuality, religious speech, or violence, whether based upon "decency" or 
other principles such as "respect for the diverse beliefs and values of the American people," may 
step over the boundary separating content regulation based upon neutral principles from the 
"suppression of dangerous ideas." We also agree with footnote 1 of the August 3 memorandum, 
that certain interpretations of the decency regulation might be clearly viewpoint-based and 
presumably unconstitutional under Rosenberger.
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Government support for the arts, as is the case with other government supported activities for 
other functions, must be consistent with our basic freedoms that are articulated in the Bill of 
Rights. These freedoms include speech, assembly and religion. Freedom of speech Is 
inherently challenging, but a necessary first freedom which, as a bedrock of our democracy, is 
the characteristic that distinguishes us from other nations.

American Arts Alliance
American Association of Museums 
The American Federation of Arts 
Arts Action Coalition

j Arts Wire
Association of Art Museum Directors

Association of Performing Arts Presenters 
College Art Association

Council of Literary Magazines and Presses 
Dance/USA
The Drawing Legion/CSPS
Illinois Arts Alliance
International Sculpture Center, Washington, DC 
The Literary Network
National Assembly of Local Arts Agencies 
New York City Arts Coalition
New York Foundation for the Arts 

j People for the American Way 

Theatre Communications Group

PRESS ADVISORY ON THE FINLEY CASE

In early February, the 9th Circuit heard oral arguments on the Clinton Administration’s appeal 
In the Finley case. This case challenges the constitutionality of portions of amendments to the 
National Endowment for the Arts’ charter. The issue before the Court Is whether the 

government can attach speech restrictions when it makes grants to the arts, through the 
National Endowment for the Arts (NEA) or by other means. A decision is not expected for at 

i least several months.
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An underlying issue is whether government should support the arts. We believe that the arts 
serve multiple national purposes and thus merit government support. Studies show that the 
arts help to achieve the following national goals: instill values by helping people reconnect to 
their spirituality; bring people together to develop community through a universality that 

transcends deep differences and divisions in an increasingly diverse society; improve 
education by helping to impart knowledge, enhance cognitive development, improve analytical 
thinking and motivation, inspire teamwork, and help create self-esteem; and stimulate the 

economy through their positive impact on job creation, tax base enhancement, increased 
tourism, Improved community development, and growth of auxiliary service jobs. All of these 
goals have been cited consistently as national priorities by both Republicans and Democrats 
alike. Government support for the arts effectively serves these goals.
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Janes F. FitzpatrickFROM:
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Anything

Walter is very positive. I spoke earlier today with Ab

Iabout our concerns and sent the attached to him. 

think that Jamie might make the final call.

that can be done from your side has to help.

I'm concerned that the Justice view on limiting

Rust might come out against the free speech position.

September 26, 1995
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MESSAGE:

Ab:

Jim

Sharon SeeleyReturn To:456-6279

854MRoom No.

91961.001

Timekeeper No. 3093

Recipient's
Telefax No.

Alternate
Telefax No.

Client/
Matter No.

I'm also enclosing the page from Rosenberger (115 S.Ct. 2510, 2518) 
that spells out the basis of this paragraph.

Recipient's Voice
Contact No. 456-2632

Here is a very short paragraph which I gave earlier to Justice which 
captures, I believe, the esential point that Rosenberger clarifies and 

limits Rust.

[ ] If checked, please confirm receipt with operator 
at (202) 942-5837. If any 

problems, contact operator at either number.

TELEFAX TRANSMISSION SHEET
We Are Sending _3  Pages 

(Including This Cover Sheet)

PRIVILEGED AND CONFIDENTIAL information intended only for the use of 
the addressee (s) named above. If the reader of this message is not 
the intended recipient or the employee or agent responsible for 
delivering the message to the intended recipient(s), please note that 
any dissemination, distribution or copying of this communication is 
strictly prohibited. Anyone who receives this communication in error 
should notify us immediately by telephone and return the original 
message to us at the above address via the U.S. Mail.

ARNOLD & PORTER
555 12th Street, N.W.

Washington, D.C. 20004 
Telephone: (202) 942-5000
Telex: 892733 ARFOPO WSH
TELEFAX: (202) 942-5999
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applicability of the Ruse/Rosenberger standard in chis 

facial challenge to the statute.

Ro.£SLkgX2S£ squarely rejects the proposition that 

whenever a governmental entity provides funds, the 

government itself thao is speaking and the governmental 

entity can control the content of speech. Rather,

Rosenberoer clarifies Rust by distinguishing the 

situation where the government is in fact the speaker or 

is pressing a specific message from the situation where 

it is expending funds to encourage a diversity cf 

viewpoints from private speakers.

circumstance, the governmental entity cannot "silence 

the expression of selected viewpoints."

However, as we pointed out in our Reply Brief, 

the Court need net at this point decide the 
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To this end the University relies on our 
assurar.ee in Widmar v. Vincent, supra.

There, in the course of striking down a public 
university’s exclusion of religious groups from 
use of school facilities made available to all 
other student groups, we stated: "Nor do we 
question the right of the University to make 
academic judgments as to how best to allocate 
scarce resources." 454 U.S., at 276, 102 S.Ct., 
at 277. The quoted language in Widmar was 
but a proper recognition of the principle that ' 

when the State is the speaker, it may make 
content-based choices. When the University 
determines the content of the education it 
provides, it is the University speaking, and we 
have permitted the government to regulate 
the content of what is or is not expressed w’hen 
it is the speaker or when it enlists private 
entities to convey its own message. In the 
same vein, in Rust v. Sullivan. *2519 supra, 
we upheld the gevemment’s prohibition on 
abortion-related advice applicable tc recipients 
of federal funds for family planning 
counseling. There, the government did not 
create a program to encourage private speech 
but instead used private speakers to transmit 
specific information pertaining to its own 
program We recognized that when the 
government appropriates public funds to 
promote a particular policy of its own it is 
entitled to say what it wishes. 500 U S., at 
194, 111 S.Ct., at 1773. When the government 
disburses public funds to private entities to 
convey a governmental message, it may take 
legitimate and appropriate steps to ensure 
that Its message is neither garbled nor 
distorted by the grantee. See id., at 196-200, 
111 S.Ct., at 1774-1776,

case the University justifies its denial of SAP 
participation tc WAP on the ground that the 
contents of Wide Awake reveal an avowed 
religious perspective. See supra, at 2515. It 
bears only passing mention that the dissent’s 
attempt to distinguish Lamb’s Chapel is 
entirely without support in the law. Relying 
on the transcript of oral argument, the dissent 
seems to argue that we found viewpoint 
discrimination in that case because the 
government excluded Christian, but not 
atheistic, viewpoints from being expressed in 
the forum there. Post, at 2550-2551, and n 
13. The Court relied on no such distinction in 
holding that discriminating against religious 
speech was discriminating on the basis of 
viewpoint. There is no indication in the 
opinion of the Court (which, unlike an 
advocate's statements at oral argument, is the 
law) that exclusion or inclusion of other 
religious or antireligious voices from that 
forum had any bearing on its decision.

It does not follow, however, and we did not 
suggest in Widmar, that viewpoint-based A 
restrictions are proper when the University ? 

does not itself .peak or subsidize transmittal £ 
of a message it favors but instead expends 1 
funds to encourage a diversity of views from 7 
private speakers. A holding that the b 
University may not discriminate based on the 
viewpoint of private persons whose speech it 
facilitates does not restrict the University’s 
own speech, which is controlled by different 
principles. See, e.g., Board of Ed. of Westside 
Community Schools (Dist. 66) v. Mergers, 496 
U.S. 226, 250, 110 S.Ct. 2356, 2372, 110 
L.Ed.2d 191 (1990); Hazelwood School Dist. v.

The University tries to escape the 
consequences of our holding in Lamb’s Chapel 
by urging that this case involves the provision 
of funds rather than access to facilities. The 
University begins with the unremarkable 
proposition that the State must have 
substantial discretion in determining how to 
allocate scarce resources to accomplish its 
educational mission. Citing our decisions in 
Rust v. Sullivan, 500 U.S. 173. Ill S.Ct. 1759, 
114 L.Ed.2d 233 (1991), Regan v. Taxation 
with Representation of Wash., 461 U.S. 540, 
103 S.Ct. 1997 , 76 L.Ed.2d 129 (1983), and 
Widmar v. Vincent, 454 U.S. 263, 102 S.Ct. 
269, 70 L.Ed.2d 440 (1981), the University 

^argues that content-based funding decisions 
^are both inevitable and lawful. Were the 

reasoning of Lamb’s Chapel to apply to 
funding decisions as well as to those involving 
access to facilities, it is urged, its holding 
“would become a judicial juggernaut, 
constitutionalizing the ubiquitous content­
based decisions that schools, colleges, and 
other government entities routinely make in 
the allocation of public funds." Brief for 
Respondents 16.

I
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MEMORANDUM

TO:
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Please

Thank you.

Attachment

*

Karen Christiansen
Hope O'Keefe

The
s' been considering this matter since it 

lias asked for our response to 
,e September 29. )

Please let me have your comment 
Wednesday, September 20.

s

Please let me have your commentB-npplater thhn Noon, 
 “ ‘ ", If necessary, I will convene a meeting

to discuss any major disagreements about our approach. Please 
note that the Court has imposed a ten-page limit.

Attached is a draft^/Sf the Finley supplemental brief. 
Ninth Circuit, w^ic^Jias been considerxng~tllis matter zz.— 
was argued in the summer of 1994, 
two questions, and our brief is d
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QUESTIONS PRESENTED

1. What liberty or property interest is implicated by 20 U.S.C. 954(d)(1) that would 

be protected by the fifth amendment?

2. In view of Rosenberger v. Rector and Visitors of the University of Virginia. 115

S. Ct. 2510 (1995), what is the applicability, if any, of Rust v. Sullivan. 500 U.S. 173 

(1991), to this case?

I.

To hold a property interest in a government benefit, an applicant must "have a 

legitimate claim of entitlement to it."1 Plaintiffs have no such claim because the

Chairperson has "final authority to approve each application." 20 U.S.C. 955(f). If the

NEA statute provided that artists were entitled to a grant if they met certain conditions, then 

there might be a property interest at stake. But there is no such mandatory language in the 

statute. Instead, there is the type of "complete agency discretion of the granting agency" that 

courts have routinely identified as indicating that there is no entitlement.* 2 Congress requires

applications to be judged on artistic merit and excellence, but this does not diminish the 

i Board of Regents v. Rpth, 408 U.S. 564, 567 (1972).

APPLICANTS FOR NEA GRANTS HAVE NO PROTECTED LIBERTY 
OR PROPERTY INTERESTS UNDER 20 U.S.C. 954(d)(1).

ia. Inc, v. City of Phoenix. 24 F.3rd 56, 62 (9th Cir. 

Co. Deputy Sheriffs v. Gates, 716 F.2d 733, 734 (9th
2 Wedges/Ledges of Calift

1994) (quoting Association of ( 
Cir. 1983)).



Chairperson’s discretion to award grants as she deems appropriate.3 Thus, an applicant for

an NEA grant has no protected property interest.

Nor is any liberty interest facially implicated by 20 U.S.C. 954(d)(1). To infringe

facially upon a cognizable liberty interest, a statute must require the public disclosure of 

allegedly stigmatizing matters. See Bollow v. Federal Reserve Bank, 650 F.2d 1093, 1101 

(9th Cir. 1981), cert, denied. 455 U.S. 948 (1982). But here the statute does not require

disclosure of the reasons why an application for an NEA grant is denied.

n.

As we demonstrate below, this case is controlled by Regan v.

Representation of Washington. 461 U.S. 540 (1983), which holds that the government may 

choose to subsidize some, but not all, activities of a certain type without violating the First

Amendment, even when the activities subsidized are protected by the First Amendment.

Neither Rust nor Rosenberger governs this case. Rust concerns the ability of a government 

to require participants in a program to adhere to messages that the government wishes to 

support; but the NEA grant program involves no such viewpoint regulation. Rosenberger * 

2

cAn ra.

BECAUSE CONGRESS MAY SELECTIVELY SUBSIDIZE SPEECH 
AND BECAUSE THE NEA PROGRAM IS NOT A FORUM, THE 
DECENCY PROVISION IS CONSTITUTIONAL.

3 In fiscal year 1993, out of 16,259 applicants, only 4,096 received grants. 1993 
Annual Report. National Endowment for the Arts, p. 11. Grants to individual applicants -- 

as opposed to institutional applicants -- were very selective. For example, grants were 

awarded to only 110 out of more than 4,500 applicants for Visual Artists Fellowships. Id. at

210.
9



by contrast, concerns the government’s ability to limit access to a government-created forum;

but the NEA grant program is not a forum.4 5

1. In Regan v. Taxation With Representation of Washington. 461 U.S. 540 (1983), 

the Court dealt with a statute that made contributions to qualifying charitable organizations 

tax deductible, unless the organizations engaged in lobbying. Lobbying organizations 

challenged their exclusion from the tax subsidy on First Amendment grounds. The Court 

held that "Congress is not required by the First Amendment to subsidize lobbying," and it

"rejectfed] the ’notion that First Amendment rights are somehow not fully realized unless

><>$ Regan. 461 U.S. at 546.they are subsidized by the State.

Rust and Rosenberger are cases with a more particular focus than Regan, which sets 

forth the general rule concerning the ability of the government to subsidize First Amendment 

activities selectively. Rust concerned government-funded family planning projects in which 

employees were prohibited from giving abortion-related advice to clients. The Court upheld 

this restriction, reasoning that the government may "refiis[e] to fund activities, including 

speech, which are specifically excluded from the scope of the project funded." 500 U.S. at 

195. However, Rust cautioned that government subsidies are not "invariably sufficient" to 

3

onn

4 As we have explained in our previous briefs, this Court need not address these 
constitutional issues at all if it agrees that there are at least some possible ways in which in 

which the statute could be constitutionally implemented.

5 A long line of cases confirm this principle. e^, Cammarano v. United States. 
358 U.S. 498 (1959); Maher v. Roe. 432 U.S. 464 (1977); Harris v. McRae. 448 U.S. 297, 
316-18 (1980); Planned Parenthood of Central and Northern Arizona. 718 F.2d 938, 942-44 

(9th Cir. 1983), affd 479 U.S. 925; PKT Memorial Fund v. ATO, 887 F.2d 275, 288 (D.C. 

Cir. 1989).



authorize viewpoint regulation in fora "open to the public for expressive activity, or inj n

universities, which are "a traditional sphere of free expression." 500 U.S. at 199-200.

While Rosenberger reaffirmed the Rust holding - "when the government appropriates 

(115 S. Ct. at 2519) -

that it had created, an issue expressly reserved in Rust. 500 U.S. at 200. Thus,

Rosenberger does not alter the teaching of Rust concerning the government’s authority to 

define the limits of its programs, and neither case alters the ability of the government to 

subsidize First Amendment activities selectively when (a) there is no viewpoint regulation, 

and (b) there is no forum.

2. This case is governed by Regan. Congress is not required to subsidize indecent 

art, and the First Amendment rights of those who wish to produce such art are not violated 

by the government’s refusal to subsidize their efforts.6 Thus, under Regan, the decency 

provision must be upheld unless the modes of analysis articulated in Rust and Rosenberger 

are implicated. And they would only be implicated if the government were either engaging 

in viewpoint restriction or limiting access to a forum.

3. This case is not governed by Rust because the decency provision is not a species 

of viewpoint restriction. Decisions upholding regulation of indecent art or speech have noted 

that this kind of regulation is not based upon a speaker’s viewpoint. For example, the First

Circuit in the course of upholding a general scheme for funding the arts, noted that while

9

4

'oofSi

6 Selective subsidization that is valid under the First Amendment may still, in some 

instances, raise equal protection questions. See, e.g,. Regan. 461 U.S. at 546-50. But no 

equal protection claims have been raised in this case.

public funds to promote a particular policy of its own it is entitled to say what it wishes"

\ •

ic university’s limiting access to a forum



funding decisions could not be based on "promotion of certain messages," the government

may refuse to support art containing "offensive" language and imagery.7 * 9 Thus, judgments 

based on offensiveness, a category that would include indecency, are not viewpoint-based

judgment influenced by the offensive nature of the art”; the court contrasted this kind of 

judgment with a regulation of art based on its viewpoint.1 As Justice Stevens has noted, n[a] 

requirement that indecent language be avoided will have its primary effect on the form.

rather chan the content, of serious communication. There are few, if any, thoughts that 

cannot be expressed by the use of less offensive language."’

4. Rosenberger does not govern this case because the NEA is not a forum. Fora are 

created when the government establishes "certain means of communication" and the means

7 Advocates for the Arts v. Thomson. 532 F.2d 792, 796-98 (1st Cir. 1976).

5

a Piarowski v. Illinois Community College Dist, 515. 759 F.2d 625, 632, 630-31 (7th 

Cir. 1985).

9 FCC v. Pacifica Foundation. 438 U.S. 726, 743 n,18 (1978) (opinion of Justice 

Stevens). See also Board of Erinc.. Island Trees Union Free School Dist. No. 26 v. Pico. 

457 U.S. 853, 869-71 (1982)(plurality opinion) (a school library may not remove books from 

its shelf if it motivated by a desire to "suppressO ideas," but such decisions could be based 

on a determination that the books were "vulgar," or could be motivated by concerns 
regarding "educational suitability"); Bethel School Dist, No. 403. 478 U.S. 675, 683-85 

(1986) (so long as its decision was "unrelated to any political viewpoint," ii, at 685, a school 

could punish a student for using "vulgar and offensive terms1’ in a speech to his schoolmates 
because "(njothing in the Constitution prohibits the states from insisting that certain modes of 
expression are inappropriate.") Justice Brennan concurred'on the understanding that the 

penalties were not triggered by ” disagree[ment] with the views [the student] sought to 

express." Id, at 689.

judgments. The Seventh Circuit recognized the same point when it held that a university 

\ -
could exercise "managerial judgment concerning access to sexually frank pictorial art, even a 



are made available to the public.10 But fora are not created "when the government

appropriates public funds to promote a particular policy of its own." 115 S.mi

Ct. 2519. Thus, the NEA is not a forum where, as here, the government affords subsidies to 

art to advance public purposes. Although one of the purposes of the NEA is to assist the 

development of artists (20 U.S.C. 951(7)), Congress recently emphasized that "[p]ublic funds 

provided by the Federal Government must ultimately serve public purposes the Congress 

defines." 20 U.S.C. 951(5). NEA’s organic statute details the public purposes it was 

established by Congress to serve.11 Accordingly, the NEA’s grant program is not designed 

primarily to provide artists with a means of communication, but is an example of the 

"government appropriat[ing] public funds to promote a particular policy of its own."

Rosenberger. 115 S, Ct. at 2519.

Consequently, the NEA grant program is not a forum, and it does not involve 

viewpoint restrictions. Rather, this case presents the kind, of distinctions routinely made in 10 11 

10 Perry Ed. Assn, v. Perry Local Educators’ Assn., 460 U.S. 37, 44 (1983).

9

6

Ann Rh

11 These public purposes include: "(TJhe encouragement and support of national 

progress in the * * * arts, [achieving] a better understanding of the past, a better analysis of 

the present, and a better view of the future; [fostering and supporting] a form of education, 

and access to the arts * • * designed to make people of all backgrounds and wherever located 

masters of their technology and not its unthinking servants; [being] sensitive to the nature of 

public sponsorship and contributing to public support and confidence in the use of taxpayer 

funds; [honoring and preserving the Nation’s] multicultural artistic heritage as well as 
supportfing] new ideas"; and other similar purposes. 20 U.S.C. 951. Congress has also 

authorized the Chairperson to support projects that "have substantial artistic and cultural 

significance, giving emphasis to American creativity and cultural diversity," that have 
"significant merit” and would "otherwise be unavailable to our citizens for geographic or 

economic reasons," that "reach, or reflect the culture of, a minority, inner city, rural, or 

tribal community," and that encourage public knowledge, understanding, and appreciation of 

the arts." 20 U.S.C. 954(c).



virtually every government program — government subsidization of some, but not all,

activities of a certain kind. Under Regan, even though the activity at issue is protected by

the First Amendment, such selective subsidization does not violate the First Amendment.

m.

1. There are three categories of fora: traditional public, limited public, and 

nonpublic. In no forum can access be denied in order to suppress a particular viewpoint, 

but, as we have demonstrated above, the decency provision does not regulate viewpoints.

The decency provision does regulate on the basis of content. The test for the validity 

of nonviewpoint, content-based limitations is different in each kind of forum. In traditional 

public fora, like paries and streets, content-based access limits must be justified by a

compelling state interest. But in a nonpublic forum, content-based regulation is valid as long 

nl2 And in a limited publicas it is "reasonable in light of the purpose served by the forum.

forum, nonviewpoint content-based regulation is permissible to retain the intended limits of 

the forum. Rosenberger. 115 S. Ct. at 2516. Accordingly, the government has great 

latitude to make nonviewpoint, content-based distinctions in nonpublic fora, less latitude in 

limited public fora, and very little latitude in traditional public fora.

The distinction between nonpublic and public fora turns on whether the government 

has "intentionally open[ed] a nontraditional forum for public discourse." Id,, (emphasis 

added). In public fora like the general funding program in Rosenberger, access was awarded

12 Cornelius v. NAACP Legal Defense & Ed. Fund. 473 U.S. 788, 806 (1985); Pern, 

460 U.S. at 46.
r

7
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ASSUMING ARGUENDO THAT THE NEA IS A FORUM, THE 
DECENCY PROVISION IS A VALID, CONTENT-BASED 
REGULATION.



to virtually any student who met certain broad criteria. Conversely, the federal

government’s annual charity drive was deemed a nonpublic forum because participation was 

limited "to ‘appropriate’ voluntary agencies," and "selective access, unsupported by 

evidence of a purposeful designation for public use, does not create a public forum."

Cornelius. 473 U.S. at 804-05.

If, by any stretch of analysis, the NEA. could be held to be a forum at all, it is a 

nonpublic forum. The NEA grant program is similar to the charity drive in Cornelius. NEA 

grants are highly selective.13 No one, by meeting some set of criteria, is entitled to a grant.

The NEA may restrict grants, on the basis of content, as long as the restrictions are 

"reasonable in light of the purposes of the forum" and viewpoint neutral. Cornelius, 473

U.S. at 809.

"Reasonable" restrictions in nonpublic fora may be based on the "avoidance of

controversy," and insuring the "success" of a government program. Cornelius. 473 U.S. at 

810-11. And the district court, relying on plaintiffs’ pleadings, noted that some recent 

grants had led to a "political maelstrom" at the NEA. ER at 6. As controversy threatened 

to disrupt the federal workplace in Cornelius, so this political maelstrom threatened the 

disruption of the NEA’s mission. Congress could easily find that the public support 

necessary to the funding of a major grant institution like the NEA would be threatened if it 

became associated with works that, according to the NEA Chairperson, were "offensive" to a 

large majority of the population. ER at 6. Moreover, Congress could also find that such an 

8

TTO01

13 ges note 3, supra. By contrast, in Rosenberger, the student-activities-fund program 

provided funding to 118 of 135 applying groups, 115 S. Ct. at 2515.



association might lead the public to avoid NEA-funded works, thus undermining the

principal, public purpose of the NEA -- educating and increasing the access of the public to 

the arts. Because limiting participants in the CFC for the purpose of avoiding controversy 

was upheld in Cornelius as reasonable and valid, so also is Congress* response to a 

controversy that threatened the disruption of the NEA’s mission. Finally, the purposes of the

NEA include "fostering of mutual respect for the diverse beliefs and values of all persons 

and groups," and "funding art that is representative of the best of American culture." 20

U.S.C. 951. The decency provision is also a reasonable restriction because it furthers the 

accomplishment of these positive purposes.

2. But even if the NEA grant program were held to be a limited public forum, 

content restriction would be permissible to " confin[e a limited] forum to the limited and 

legitimate purposes for which it was created." Rosenberger, 115 S. Ct. 2516. As the

Supreme Court explained:

The decency provision resembles other, concededly valid, viewpoint-neutral 

restrictions of content that establish the limits of eligibility for NEA grants.14 All art 

funded by the NEA must display "artistic excellence or artistic merit." 20 U.S.C. 954(d)(1).

r

9

[I]n determining whether the State is acting to preserve the limits of the forum 

it has created so that the exclusion of a class of speech is legitimate, we have 

observed a distinction between, on the one hand, content discrimination, which 

may be permissible if it preserves the purposes of that limited forum, and, on 

the other hand, viewpoint discrimination, which is presumed impermissible 

when directed against speech otherwise within the forum’s limitations. Id. at 

2516-17.

14 "[GJovemment must make . . . content-based distinctions in regulating expression in 

schools, libraries, and museums, or in subsidizing the arts." Cinevision Corp, v. City of 

Burbank, 745 F.2d 560, 574 (9th Cir. 1984).



These terms are not defined, but imply considerations such as beauty, proficiency, taste,

originality, novelty, etc. The formal, aesthetic criteria that make up "artistic excellence" 

may vary. But what distinguishes these criteria, and what makes them adequate for defining 

the limits of a limited public forum, is that they are not tools employed for the purpose of 

evaluating the message or viewpoint that may be present in the work of art. The decency 

provision narrows the range of recipients eligible to receive grants in ways indistinguishable 

from the aesthetic criteria comprised in artistic excellence. Similarly, it is a neutral criterion 

that does not turn upon the viewpoint of a work of art. If artistic excellence is a valid means 

of establishing the limits of a government-created, limited public forum, so also is decency.

CONCLUSION

For the foregoing reasons, and those set forth in our principal briefs, the judgment of 

the district court should be reversed.

9
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