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to be obscene. Subsections (j), (k) and (1) of Section 3 of NFAHA define obscenity using the
community standards test handed down by the Supreme Court in Miller v. California 413 U.S.
15 (1973).

Section S (d)(1) also includes the so-called decency provision added to the statute in 1990,
which says that applications must be judged “taking into consideration general standards of
decency and respect for the diverse beliefs and values of the American public.” This clause is
the subject of an ongoing lawsuit known as the Finley case. The provision was struck down
as impossibly vague by a district court, a decision later affirmed by the 9th Circuit Court of
Appeals. Interestingly, the Supreme Court recently agreed to hear the case during its 1998
session.

Most of these statutory restrictions were added to the NFAHA in 1990, prior to the
admuinistration of the recently retired Chairman Jane Alexander, and were enacted largely in
response to criticism of the Endowment for its indirect role in supporting the work of
photographers Robert Mapplethorpe and Andres Serrano.

Upon being appointed Chainnan by President Clinton in 1993, Jane Alexander initiated a
complete review of the agency's grant review and monitoring process with the intent of
improving accountability across-the-board. In 1994, she abolished the longstanding agency
practice of allowing grantees to subgrant to third party organizations and artists. Former
Chairman Alexander felt that it made no sense to fund entities whose artistic excellence could
not be guaranteed through the Endowment review process.

It was this type of subgrant that led to the Endowment's association with Andres Serrano. In
1987, NEA had awarded a grant to the Southeastern Center of Contemporary Art (SECCA)
in North Carolina to support an exhibition entitled "Awards in the Visual Arts." SECCA
directed a nomination and panel review process of its own, selecting Andres Serrano as one of
ten artists to participate in the exhibition. The controversial photo "Piss Christ" had already
been created, but the NEA funds were used to help set up the exhibition which included this
work and other photographs. By subgranting NEA funds SECCA bypassed the Endowment's
panel review process. Again, as I indicated above, former Chairman Alexander banned the
practice of subgranting in almost all cases, and Congress subsequently codified the ban each
year in the annual Interior Appropriations measure.

In 1995, former Chairman Alexander began taking steps to limit the practice of providing arts
organizations general seasonal operating support. This long-established practice also had the
effect of bypassing NEA review panels. NEA panels would recommend a grant to an
established institution to support a future season of events based on that institution's
reputation for past excellence. For example in 1993, NEA awarded the prestigious Walker
Art Center in Minneapolis a $104,500 grant to support a season of more than 100 performing
arts events. Later, the Walker made the decision to allocate $200 of the grant to pay for the
controversial performance of artist Ron Athey. NEA learned of the Athey performance after
the fact.



Former Chairman Alexander recognized the accountability problems associated with general
seasonal operating support grants. Congress agreed and placed a specific prohibition on
seasonal support in the FY 96 Interior Appropriations bill, and in each subsequent annual
funding bill. All grants to arts organizations now must be for specific projects described up-
front in the application process. Furthermore, any proposed changes to a project after a grant
has been approved must be tendered in writing in advance, and approval is not guaranteed.

Congress enacted a third restriction in the appropriations bills that prohibits the award of
grants to nearly all individual artists.

Finally, subsections S (h),(i),(j),(k), and (I) of NFAHA impose strict interim and final reporting
requirements on all grantees, and give the Endowment authority to recover grant funds spent
inappropriately. Using the authority under these subsections, the agency withholds the final
1/3 cash payment of every grant pending the receipt and approval of the grantee’s interim
report, and makes questions of future eligibility dependent upon the receipt and approval of
final reports.

I hope this information is helpful to you. Please feel free to call upon me if I may
appropriately be of any further assistance in this matter.

Sincerely,

Richard P. Woodruff
Director, Congressional Liaison
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CHANGES IN NEA MANAGEMENT UNDER
CHAIRMAN JANE ALEXANDER
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o Rauamtly completed largest reorganization in the agency’s 32 year history. Seventeen
discipline-based programs were folded into four broad-based divisions encouraging
cooperation and cross-fertilization among arts disciplines.

e All subgrants, with the exception of those made to state and regional arts agencies, have been
prohibited.

o All grants for seasonal operating support have been eliminated. Grants to organizations must
be for specifically described projects.

o All grantees must file interim and final project reports. Final 1/3 of all grant payments are
withheld pending NEA'’s receipt and approval of the grantee’s interim report.

o Grantees must seek written permission in advance to change grant activities proposed in the
original application and approved by the National Council on the Arts and the Chairman.

Of note, in 1996 Congress mandated the elimination of all grants to individual artists with the
exception of literature and some honorific awards. In addition, Congress imposed an
unprecedented 39 percent cut in the Endowment’s budget ($162.3 million to $99.5 million)
forcing the agency to lay-off 40 percent of its employees.
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WOMEN MAKE MOVIES (WMM)

. -WMM facllitates the production, promotion, distribution and
exhlbition of Independent tlims by and about women.

—WMM Is highly regarded and the Endowment stands by the
work they do. WMM Is supported by NY State Councll on the
Arts, and the MacArthur, Ford, Gund, and Rockefeller
Foundations.

~NEA awarded WMM 5 grants totalling $112,500 between 94-
96.

-2 grants were for seasonal support, 2 tor production of the
flims Watermelon Woman and Murder and MURDER, and 1 tor
distribution of flims on Native American Women and women’s
health Issues.

—~Under restrictions enacted by Congress In 1996, NEA Is no

longer able to make 4 of those 5 grants. Seasonal support is

now prohibited, as are grants to Indlvidual flimmakers and
_grants to organizations as flscal agents for individuals.

~The Subcommittee’s allegation that NEA pald for other
specific flims in the WMM catalog Is not true.

—Watermeion Woman, opened In New York to rave reviews -
NY Times, NY Post, Newsday, and the New York Press, and
was recently shown at the Washington Flim Festlval.




Fiction Collective (FC2)

—Founded In 1974, and now on the campus of lllinois State
Unliversity, FC2 Is one of the nation’s preeminent publishers
of Innovative quality tiction.

-Its books are sold In bookstores throughout the worid,
reviewed In America’s major newspapers, and studied In
universitles.

-Its many champlons over the years Include Nobel Laureate
Tonl Morrison, Bermard Malamud, Morris Dicksteln, Rachel
Blau du Plessis, Norman Maller, Robert Coover and many
others.

—FC2 has discovered several of our finest minority writers
Including Ricardo Cortez Cruz, Melvin Dixon and others.

—~NEA awarded FC2 $25,000 In FY 96 to support production of
several specific books described In the NEA grant
documents.

=Unfortunately, FC-2 credited NEA for several other books,
which were not described In the application materials. Two
. of these books, Chick-LIt 2, and Blood of Mugwump were
obtalned by the Subicommittee, and attributed to the NEA,
desplite the tact that Subcommittee statf knew that NEA had
not pald for them.

—When the Issue was brought to NEA'’s attentlon, NEA wrote
to FC-2 directing that references to NEA be removed from
publications not supported by NEA grants.
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FACT SHEET

NATIONAL ENDOWMENT FOR THE ARTS
Christian Action Network Capitol Hill Exhibit

On May 21, 1997, the Christian Action Network exhibited works it claims were federally funded by the
National Endowment for the Arts before and during the Chairmanship of Jane Alexander. The facts

follow.

EXHIBIT:

FACT:

EXHIBIT:

FACT:

{HIBIT:

-ACT:

EXHIBIT:

FACT:

EXHIBIT:

FACT:

Ron Athey performance

. The Walker Arts Center in Minneapolis, one of the most prestigious arts organizations in
Minnesota, was awarded a seasonal support grant of $104,500 by the Arts Endowment
in early 1993, prior to the chairmanship of Jane Alexander. Seasonal support grants
were abolished by Congress in 1996.

The Highways brochure of "having sex with Newt Gingrich's mother"

. The phrase is from a brochure describing a stand-up comic's routine that was not funded
by the NEA.
. In fact, "Highways" has criticized Jane Alexander and the Endowment in its publications

for "revoking” its funding, and "overturning the recommendations of the peer panels.”

The Nan Goldin photograph of '‘Bobby Masturbating'
. In 1996, the Whitney Museum of American Art in New York held an exhibition of works
by the photographer Nan Goldin. NEA did not fund this exhibition.

The pubic hair-shaving of "Voyeur's Delight'
. The National Endowment for the Arts did not support, directly or indirectly, the
Voyeur's Delight exhibit.

Excerpts from the Fiction Collective 2 series

. FC2 is part of the Unit for Contemporary Literature at the Illinois State University. Its
books are sold throughout the world, reviewed in America's major newspapers, and
studied in universities.

. NEA awarded FC2 $25,000 in FY96 to support production of several specifically-named
books. Unfortunately, FC2 credited NEA for several other books. Two of these books,
Chick-Lit 2, and Blood of Mugwump were NOT funded by the NEA. NEA has
directed FC-2 to remove the NEA logo from all publications NOT supported by
NEA grants.

— more —
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EXHIBIT:  The works of Joel-Peter Witkin's 'Testicle Stretch with the possibility of a Crushed Face'

‘ACT: . Mr. Witkin was last awarded a fellowship from the NEA in 1992, before the chairmanship
of Jane Alexander. This photograph and many others attributed to Mr. Witkin were not
produced during his Endowment fellowship period. Grants to photographers were
abolished in 1996.

EXHIBIT: A film titled, 'Sex Is...'

FACT: . NEA did not approve nor directly fund the film "Sex Is.” It was funded by means of a
1990 subgrant to the Rocky Mountain Film Center during the Bush Administration.
Chairman Alexander eliminated subgrants to arts organizations in 1995,

. EXHIBIT:  Andres Serrano's Piss Christ'

FACT: . NEA did not approve nor directlv fund this photograph. It was funded by means of a 1987
subgrant to SECCA (Southeastern Center of Contemporary Art) in North Carolina, which
included the already-created photograph in an exhibition. The subgrant was approved
nearly 10 years ago during the Reagan Administration. Chairman Alexander abolished
subgrants to arts organizations in 199S.

EXHIBIT:  Robert Mapplethorpe's 'Self-Portrait'

FACT: . In FY88, the NEA awarded a grant to the Institute of Contemporary Art at the University
of Pennsylvania to support the organization, exhibition, catalogue, and touring of 120
works by the late photographer Robert Mapplethorpe.

. The specific works included in the exhibition were not selected or previewed by the
NEA.

EXHIBIT:  Annie Spninkle's 'Sluts and Goddess' video workshop
FACT: Q Annie Sprinkle has never received a grant from the NEA.
. The Endowment awarded a $13,000 media arts grant to the Kitchen in 1992, for video
exhibitions, installations, distribution, symposia and seminars. No aspect of any film
featuring Annie Sprinkle was supported by the grant.

Reforms instituted by NEA Chairman Alexander and additional reforms enacted by Congress have
improved accountability in the NEA grantmaking and monitoring process. All arts institutions must
now describe specific projects in their application materials before receiving any grant funds. In
addition, interim reports must be filed by grantees describing ongoing projects before the full grant
amount is released. Finally, the practice of subgranting to third party organizations and awarding
grants to individual artists has been abolished in nearly all cases.

HHH
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Office of the Chairman

SEP -9 1997

Dear Senator:

In recent days you may have received a communication from the American Family
Association (AFA) critical of the National Endowment for the Arts and my Chairmanship of
the agency. I feel | must respond to the letter.

During my four years as Chairman of the Endowment, [ have worked very hard to improve
accountability in the grantmaking and monitoring process. In the first major restructuring of
the agency in its history, we standardized all grantmaking procedures. We tightened grantee
reporting requirements, and made the payment of final grant amounts subject to the agency’s
review of interim project reports. We abolished the long-established practice of permitting
grantees to subgrant to third parties. You in Congress moved forward with additional grantee
restrictions. Most significantly, Congress abolished grants to nearly all individual artists, and
eliminated the practice of giving arts organizations grants for seasonal operating support. We,
NEA and Congress, have done much to change the agency over the past four years.

Please know that not one of the grants mentioned by AFA in its recent mailings to Members
of Congress was made subsequent to my reorganization of the agency. Some of these so-
called grants were never made at all. I urge you to review some of the projects we are
supporting in your state and elsewhere. The real story is very different from the one
presented by AFA and our other persistent critics. We continue to support orchestras, opera,
folk festivals, artists in the schools, dance on tour, children's museums, theater and other
projects in every part of the counzy. I hope we can count on your support during the weeks
and months ahead.

Sincerely,

el

Jane Alexander
Chairman



It's Elementary

Fact Sheet

It's Elementary is a documentary directed by Academy Award-winning filmmaker Debra
Chasnoff. The film, which is mostly live footage, records the efforts of teachers, school
administrators and students to combat stereotyping and prejudice in their classrooms.

Funding to make the film was provided in part by the Portland Art Association/Northwest Film
Center in 1993. That same year, the National Endowment for the Arts awarded $50,000 to the
Portland Art Association/Northwest Film Center to support its regional fellowship program
throughout thirteen western states. NEA understands that $7,000 of that amount was subgranted
to Ms. Chasnoff to support production of a film entitled Look the Other Way, which was later
renamed t's Elementary.

NEA Chairman Jane Alexander, in 1994, abolished the practice of permitting grantees to subgrant
NEA funds to third parties. The Chairman was concerned about NEA funds being used for
projects that had not been vetted through NEA's application review process. In 1996, Congress
codified the ban on subgrants as part of the FY 96 NEA appropriations bill

Some organizations have objected to It’s Elementary in recent months. For example, a 1997
letter to members of the House of Representatives from the Family Research Council attacked It's
Elementary as an "ideologically charged propaganda film." Others have indicated that the film is
being used to promote homosexuality in classrooms across the country. While the film has been
shown at numerous venues around the country since 1993, we are not aware of any general effort
to show it in school classrooms.

October 23, 1997



FI Y V. NATIONA DOWMENT FOR THE ART

On November S, 1996, a three-judge panel of the United States Court of Appeals for the Ninth
Circuit affirmed a June 1992 district court decision that struck down the "decency and respect”
provision of the Endowment's authorizing statute. (This provision requires that "In establishing...
regulations and procedures, the Chairperson shall ensure that --(1) artistic excellence and artistic
merit are the criteria by which applications are judged, taking into consideration general
standards of decency and respect for the diverse beliefs and values of the American public.")

The 2-1 decision was based on holding that
> The Endowment's interpretation of the provision as allowing decency and respect to be
taken into account by procedural means such as the appointment of diverse panels was
inconsistent with congressional intent to require content-based scrutiny of applications
. "decency and respect" violate constitutional standards for vagueness
. "decency and respect” are unconstitutional viewpoint discrimination.

The dissenting judge both disagreed with the majority's interpretation of the statute and asserted
that the "decency and respect” provision was neither unconstitutionally vague nor impermissible
viewpoint regulation.

On December 20th, 1996, the Justice Department filed a petition for rehearing of the panel's
decision. The Ninth Circuit, with three dissenting votes, denied this petition on May Ist. The
dissenting judges concluded that the majority's construction of the statute was implausible, the
vagueness doctrine was inapplicable, and the "decency and respect” clause was consistent with
the First Amendment.

On August 29, 1997, the Justice Department, on behalf of the Endowment, filed a petition with
the United States Supreme Court requesting review and reversal of the Ninth Circuit ruling
striking down the "decency and respect” clause. The petition sets forth that the Endowment's
interpretation of the provision is reasonable, and the "decency and respect” provision neither
imposes unconstitutional viewpoint discrimination nor violates the constitutional standard of
vagueness.

On November 26. 1997, the Supreme Court agreed to hear the case. A decision is expected by
late June 1998. :

The Endowment is committed to the full First Amendment protection of artistic expression.
Procedural reforms and restructuring have assured that projects funded by the Arts Endowment
meet the highest standards of artistic excellence. The appellate court’s 1996 holding has had no
impact on the Endowment's day to day operations and the Endowment continues to appoint
diverse panels to review applications on the basis of "artistic excellence and merit."
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PRIVILEGED AND CONHBENTRAL

DETERMINED TO BE AN
DATE: December 16, 1997 ADMINISTRATIVE MARKING

INITIALS: "l DATE: perias
TO: Kitty Higgins

Scott Shanklin-Peterson

THROUGH: Karen Chnstensen
General Counsel

FROM: Hope O'Keeffe %V

Deputy General Counsel

RE: FINLEY SCENARIOS

You have asked me to outline some of the possible ways in which the Supreme Court might

resolve Finley. The effect of any decision on the Endowment will depend heavily on the rationale
of the Court’s decision.

KEY BACKGROUND ON NINTH CIRCUIT DECISION

On November 5, 1996, a three-judge panel of the United States Court of Appeals for the Ninth
Circuit affirmed a June 1992 district court decision that struck down the "decency and respect”
provision of the Endowment's authorizing statute. (This provision requires that "In establishing...
regulations and procedures, the Chairperson shall ensure that --(1) artistic excellence and artistic
merit are the criteria by which applications are judged, taking into consideration general standards
of decency and respect for the diverse beliefs and values of the American public.")

° The case challenged the statute on “facial” grounds, meaning that the language had no
possible constitutionally permissible construction, not “as applied.” (The four plaintiffs
were denied their grants under the prior statute; the decency and respect provision was
never applied to them.) A “facial” challenge is generally much more difficult because

courts are reluctant to rule that there is no conceivable way that a congressionally enacted
statute can be constitutionally applied.

° The majority rejected the Endowment’s statutory construction that the language could be

implemented by procedural means, without looking at the content of individual
applications. The Ninth Circuit held that Congress intended to require that the
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Endowment examine the content of each application for decency and respect.

The majonty held that the decency and respect provision was unconstitutionally vague.
This ruling alone was enough to strike down the statute.

® In the alternate, the majority held that the decency and respect provision constituted

viewpoint discrimination. This ruling alone also would have been enough to strike down
the statute.

° The dissent:

> rejected the statutory construction argument, although it held that the statute did
not prohibit the Endowment from funding indecent or disrespectful work of artistic
excellence

> argued that the grant was a “prize” to which the vagueness doctrine did not apply,
noting that “artistic excellence” is at least as vague as *“decency and respect”

> argued that content and viewpoint discrimination were permissible in this context

° On a petition for rehearing, the entire Ninth Circuit voted not to review the panel’s
decision. Three Ninth Circuit judges dissented.

NEA/DEPARTMENT OF JUSTICE ARGUMENTS

Because the Endowment does not have independent litigation authority, the Department of Justice
defends any lawsuits against the agency. However, their “client” is not the Endowment, but the
United States. Accordingly, while we generally have some input into the process, Justice makes
the ultimate decision about what arguments to make.

Throughout the Finley litigation, there have been particular pressure points between Justice and
the Endowment. Varying departments within Justice — in particular, the Office of the Solicitor
General, the Office of Legal Counsel, the Civil Division Appellate Division, and the Civil Division
Federal Programs Branch — as well as White House Counsel have weighed in at various times.
We anticipate that the Supreme Court brief, reply briet, and argument preparation will each
involve considerable negotiation.

The primary arguments likely to be made:

° Statutory construction: The statute does not require individualized consideration of
“decency and respect” in reviewing each application, but requires only that the Chairman
take these factors into account in establishing application review procedures. The
Endowment has complied with this requirement by procedural means such as the
appointment of diverse panels. [Justice does not like this argument. In particular, Deputy

Solicitor General Ed Kneedler, who may be the most likely candidate to argue the case, is
opposed to it.]



Even if not:

Vagueness standards do not apply in the grants context. [This argument is important to us
because it protects equally vague standards such as “artistic excellence.”]

“Decency and respect” are not vague. The statute gives the Chairman rulemaking
authonty; if necessary, the Chairman could establish non-vague definitions, such as
adopting the FCC definition of decency.

“Decency and respect” are not necessarily content based. “Decency and respect” may be
construed as applying to the “form and mode” rather than the content of the art, in
accordance with a line of cases addressing vulgar language.

And even if not:

“Decency and respectare not necessarily viewpoint based. “Decency and respect” critena
can be applied without reference to the viewpoint of the artist. For example, “respect for
the diverse beliefs and values of the Amencan public” might be applied by giving special
consideration to grants reflective of cultural diversity.

And even if not:

The government is entitled to discriminate on the basis of viewpoint in establishing
federally funded programs. [This is the argument that the Endowment has not been
willing to make thus far. It has resurfaced in each and every draft brief, and the
attorney drafting the Supreme Court brief has indicated that he intends to raise it
again. Itis very likely that the new Solicitor General will insist that this argument
be made, over the objection of at least some areas within Justice, the Endowment,
and the White House. If so, we will have very little recourse, other than removing
our names from the briefs. Even is the argument is not made in the briefs, the
question will almost certainly be pressed at argument. Ed Kneedler believes
strongly in this argument.|

KEY CASES

The two key Supreme Court precedents are Rust v. Sullivan, S00 U.S. 173 (1991) (holding that
federal family planning grants could prevent grantees from counseling patients about abortion)
and Rosenberger v. University of Virginia, 515 U.S. 819 (1995) (holding that the University of
Virginia could not withhold student activities funds from a Christian newsletter based on a policy
restricting support of religion), both 5-4 decisions. Rust appeared to set a general rule that the
government is entitled to impose speech restrictions in federally funded programs. Rosenberger
arguably limited Rust to the situation where the government is subsidizing private organizations to




speak for the government, and not to the situation where the government is subsidizing private
speech. Much of the debate in the Ninth Circuit and in the briefs has concerned the question
whether this case is more like Rust or more like Rosenberger.

In Rust, Justice Rehnquist wrote the opinion, and White, Kennedy, Scalia and Souter joined.
Blackmun filed a dissent, which Marshall joined. O’Connor and Stevens joined in different parts
of Blackmun’s dissent and filed their own separate dissents. One of the bases for the dissent, and
the sole basis for Justices O’Connor’s and Stevens’ dissents, was that the statute could be
construed to avoid the constitutional problem.

In Rosenberger, Justice Kennedy delivered the Court opinion. Rehnquist, Scalia, O’Connor,

Thomas joined. O’Connor and Thomas filed separate concurring opinions. Souter dissented,
Stevens, Ginsberg, Breyer joining, largely on Establishment Clause grounds (that funding the
group would be an impermissible entanglement of government and religion) not relevant here.

The head count (+ is a vote for the government):

Rust Rosenberger
Rehnquist =+ -
Kennedy i -
Souter + +
O’Connor - -
Scalia + -
Stevens - +
Thomas n/a -
Ginsberg n/a i+
Breyer n/a o

For several reasons, these tea leaves may be of little use here:

® in both cases, the “conservative” side won — the government may impose restrictions on
speech about abortion, but not on Christian speech. Justices’ opinions may have been
swayed by their beliefs on the underlying issues — as they may be swayed by their beliefs
about federal arts funding. Thus, those who oppose restrictions on Christian publications
may support restrictions on “decency and respect” for NEA grants.

° The presence of the statutory construction argument in Rust may suggest that our
statutory construction argument may be more persuasive than Justice believes.

° Rosenberger was complicated by the presence of the Establishment Clause issues. A
dissent there is probably not a good indicator of a justice’s inclination to reject NEA
content restrictions.



SCENARIOS

A. Ninth Circuit Reversed

While tea-leaf reading is always dangerous, there is certainly at least a 50/50 chance that the

Supreme Court will overturn the Ninth Circuit and hold that the “decency and respect” clause is
constitutional.

L The Court could uphold the statute on purely statutory grounds that the statute does not
require examination of individual applications for decency and respect.

OR (even if the Court rejects the statutory argument)

¢ The Court could reject the vagueness argument by holding either that
> vagueness doesn't apply in this context (probably preferable given the
vulnerability of “artistic excellence”
> “decency and respect” are not vague
> the Endowment should be given the opportunity to promulgate non-vague

definitions of decency and respect

and (because vagueness and content/viewpoint discrimination are independent bases
for striking down the statute)

¢ The Court could reject the viewpoint argument by holding either that:
> “decency and respect™ is not inherently viewpoint-based (i.e., since this is

a facial challenge, there are ways in which the Endowment could establish

criteria for examining decency and respect that do not discriminate on the
basis of viewpoint.)

> examining applications for *decency and respect” requires viewpoint
discrimination, but such discrimination is permissible in this context.

B. Ninth Circuit Affirmed

° This requires rejection of the statutory interpretation argument and acceptance of either
the vagueness argument or the content/viewpoint argument

° The Court could decide that “decency and respect” is unconstitutionally vague or

° The Court could hold that “decency and respect” is not viewpoint, but is still
impermissible, perhaps as content discrimination. [The content/viewpoint line is very, very
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fuzzy. Content discrimination is permissible under some circumstances; viewpoint
discrimination almost never is. This holding would require the Court to engage in a whole
separate line of analysis to detertnine whether the Endowment’s grant programs create a
“public forum” (the equivalent of a public soapbox) where the government cannot restrict
speech on the basis of content or viewpoint. There are also “limited purpose public
forums,” where some restrictions are permissible, and “nonpublic forums,” where most
non-viewpoint restrictions are permissible.] or

° The Court could hold that “decency and respect” are inherently impermissibly viewpoint-
based.
C. Something in between...

There certainly is a possibility of something in between. It’s highly likely that there will be
multiple opinions, that no single rationale will capture a majority of the court.

For example, if two justices accept our statutory construction argument, two think the statute is
vague, two think it’s unconstitutional viewpoint discrimination, one thinks it’s constitutional
viewpoint discrimination, and two think it’s a valid non-viewpoint restriction, then the Ninth
Circuit decision would be reversed, but neither the arts community, the Congress, nor the
Endowment would be able to draw much future guidance. (The rule of thumb for such a split
decision is to apply the narrowest rationale necessary to reach the plurality decision.)

It is also possible that the Court could uphold the decency language as not inherently viewpoint
based, but strike down the “respect” language.

AFTERMATH

° If the Court rejects the facial challenge, there will almost certainly be an “as applied”

challenge by rejected applicants claiming that they were rejected because of the application
of the “decency and respect” standard.

° If the Court rejects the statutory construction argument, but reverses the Ninth Circuit and
holds that Congress may require the Endowment to examine the content or the viewpoint
of each application, the Endowment Chairman will be required to institute procedures to

implement the statute. Once procedures are established, they may be challenged legally in
the courts or politically by Congress.

If the Court reverses on any ground, we likely will see more content restrictions imposed
by Congress.

If the Court atfirms, we may see new content restrictions tailored to the basis of the
Court’s finding that the language is unconstitutional. (For example, if the Court finds the
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language vague, we may again see more specific language prohibiting depictions of
excretory functions, sadomasochism, homoeroticism, flag desecration, denigration of
religious objects or beliefs, etc.)



NEA DISTRIBUTION OF GRANT FUNDS

BACKGROUNDER

The notion that NEA grant funds are being “poorly distributed” became an issue last year after
the House Oversight and Investigations Committee published a report suggesting that:

--one third of Congressional districts fail to get any direct funding, and

--one-third of NEA grants go to six cities — New York, L.A., Boston, D.C,, San
Francisco, and Chicago.

The issue gained currency on the Hill during the appropriations process and fueled the move to
block grant additional funds to the state arts agencies.

NEA'’s public response has been that agency grant dollars are spent in nearly every Congressional
district either directly or indirectly through funds block granted to the state arts agencies. By
statute, 40 percent (35 percent prior to October 1, 1997) of NEA program funds must be passed
through to the state arts agencies.

NEA also maintained that fully one-third of the grant dollars awarded to the six cities in question
are for touring projects, television, arts education and other projects of a multi-state nature.
Certainly, beneficiaries of NEA grants are not limited to the grantee’s home address. For
example, NEA’s 1997 grant to the Metropolitan Opera Guild of New York is for a teacher
training project in the western states. There are scores of similar examples.

Privately, NEA knows that the agency faces a dilemma on the issue of grant distribution. The fact
that grantees based in one state (New York) received 23 percent of all grant funds in FY 97,
irrespective of where the funds are ultimately spent, is problematic.

Unfortunately, the uncertainty throughout the country about NEA'’s future, budget cuts, and the
increasing competition for scarce grant funds have caused many arts organizations to stop
applying for funds. NEA now faces a situation in which no arts organizations in some states
submit a single application for funding, and therefore no grants go to the state except that
provided to the state arts agency. Continuing cuts in the NEA budget have brought the number
of Congressional districts receiving no direct grants to about S0 percent.

This situation ensured that there would be pressure to increase the state arts agency allocation
during the FY 97 appropriations process. Amendments to block grant between 100 percent and
75 percent were defeated in both the House and the Senate. Ultimately, the block grant was
increased from 35 percent to 40 percent, and a 15 percent cap was placed on the amount
organizations in any one state could receive. Multi-state and touring grants were exempted from
the cap. This cap was part of a behind the scenes deal intended to reduce the pressure for an

245







(=3

DRAFT

BLOCK GRANT TALKING POINTS

Keep in mind that ultimately all NEA funds go to the states. This is a debate about the federal role.

Block-granting federal arts funds would leave the United States as the only civilized nation without
a national presence in the arts. For more than 30 years, the NEA has worked to increase access to the
arts for Americans everywhere, supporting the flowering of arts organizations in all comers of the
country. It also serves as a national arts leader, convening national meetings, conducting comprehensive
research, and representing the U.S. in the arts at an international level.

Arts organizations continually acknowledge they are able to leverage more private dollars with the
imprimatur of an NEA grant than with that from a state arts agency because an NEA grant demonstrates
their organization's ability to compete successfully on a national level. Block-granting to the states would
rob these organizations of this important fundraising tool -- particularly in poor or rural areas where
organizations may have to look bevond their local community for private funds.

By block-granting all federal arts tunds to the states, NEA's national leadership in supporting project
grants to the following would be lost:

Regional Theaters Symphony Orchestras

Opera Companies National Dance Touring Troupes
Chamber Music Ensembles Rural Music Festivals

At-Risk Youth Projects Folklife Festivals

Local Shakespeare Festivals Jazz Festivals

Folk & Traditional Arts Historic Renovation

Poetry Readings Urban Design & Community Planning

Congress currently requires the NEA to award 35% of its funds to State and Regional Arts Agencies.
These funds support the State Arts Agencies in arts education activities, fostering arts in underserved
communities, and in grant service and administration. NEA funds support Regional Arts Agencies in
presenting and tournng -- especially to rural and underserved areas -- and grant service and administration.

The National Assembly of State Arts Agencies (NASAA), which represents all arts agencies in 50 states
and jurisdictions, is on record strongly opposing the proposals to block grant funds to the states.
NASAA states: "the state arts agencies endorse the current distribution of agency funds that enables the
NEA to demonstrate the appropriate national leadership..."

Block-granting federal arts funds to the states would:

— discontinue the NEA's grants for lifelong learning programs such as those that serve our nation's
adults, senior citizens, and disabled citizens. -
— eliminate NEA project funds to arts institutions to work closely with community schools to
provide services to children and families during and after school and on weekends.

-- eliminate the NEA's crucial leadership role in creating partnerships with schools and
universities across the country that run programs including training for teachers and faculty.
-- eliminate NEA support for youth-at-risk programs in arts and literacy programs run outside the
school system in locations including community centers, Boys and Girls Clubs, and the YMCA.
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NEA’s Administrative Overhead
Backgrounder

The issue of “excessive” administrative overhead has been a growing area of criticism of the
agency over the past few years. Largely due to economies of scale, the agency’s percentage of
fixed costs have increased as the overall budget has decreased.

This criticism is unfair as demonstrated by the facts. NEA spent $24.8 million on administration
in FY 95 supporting 264 full-time equivalent personnel (FTE). By FY 97, administrative
expenses had been reduced to $16.98 million supporting only 154 FTE. In addition to standard
belt tightening, NEA had to implement a major reduction-in-force in December 1995 in which 89
positions were abolished, necessitating a complete restructuring of agency operations.

In FY 98 administrative expenses were held level, forcing the agency to absorb Congressionally-
mandated pay raises and rent increases. Even so, the percentage spent on administration
increased from 17 percent to 17.3 percent because the overall budget was reduced from $99.5
million to $98 million.

One positive development is that under the President’s proposed FY 99 budget of $136 million,
administrative costs projected to be $16.5 million would fall to 12.1 percent of the budget.

Congressional threats to arbitrarily reduce the NEA administrative accounts are very real. The
Chairman of the House Oversight and Investigations Subcommittee, Peter Hoekstra, cited NEA
administration costs as a major area of concern in his 1997 investigative report (the report,
incidentally, was reviled as a partisan sham by the committee Democrats.

Nevertheless, Senator Jeffords has focused on the issue, and the Jeffords-Kennedy S-year
reauthorization bill reported by the Senate committee in 1997 now includes an amendment
authored by Senator Wamer (another NEA supporter) that would force NEA administration costs
to 12 percent of the budget by FY 99. Cuts of this magnitude would require NEA to lay off
another 1/3 of the staff.

Threats of severe administration cuts during the appropriations process in FY 97 prompted the
threat of a Presidential veto of an NEA appropriation bill that “makes it administratively
impossible for NEA to carry out its function.” Even so, a last-minute amendment offered in the
House-Senate conference committee by Rep. Nethercutt with the blessing of the House Chairman
Livingston would have cut NEA administration by $10 million (59 percent). The amendment was
only defeated when Rep. Regula offered a substitute to cut the overall budget from $99.5 million
to $98 million.

Beyond the overall issue of survival — this issue represents the most insidious threat to NEA’s
continued ability to serve the American public as a national leader in supporting the nonprofit arts.
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ADMINISTRATIVE MANDATES

The Endowment is aware that some members of Congress and staff have raised concerns
about the agency's administrative operating budget, and specifically the amounts spent on
personnel compensation. The agency’s personnel requirements are a direct function of its
legal responsibilities imposed by Congress under the agency’s organic statute, the
National Foundation on the Arts and Humanities Act of 1965, as amended, (NFAHA) and
the many other Federal statutes, regulations, and Executive Orders and Circulars which
govern the administration of all Federal agencies. As a very small agency, the NEA faces
a higher percentage of fixed costs in carrying out the necessary administrative and
programmatic functions required of an independent agency of the Federal government.
Similar to the manufacturer which must invest the same amounts in plant and equipment
whether it manufactures fifty cars or fifty thousand cars, NEA must maintain the same
basic administrative functions required of large departmental organizations — budgeting;
financial management; information systems management; civil rights and equal
employment opportunity enforcement; personnel management, grants and contracts
management; inspector general; service, supply and building support; legal counsel; and
all of its programmatic functions -- despite the fact that the budget —- and staff - have
declined by approximately 40 percent since FY 95.

As the only arts organization with a truly national perspective, the Endowment plays an
important national leadership role in the nonprofit arts. The agency’s mission is twofold:
to foster the excellence, diversity and vitality of the arts in the United States, and to
broaden public access to the arts. The agency’s process for reviewing grant applications,
which is specifically required by law, is purposefully redundant and staff intensive. It also
works well. Sections 5, 6 and 10 of the NFAHA mandate that all applications for grant
assistance be subjected to a rigorous multi-step review. Section 10 specifically requires
that the chairman utilize advisory panels to review applications, and that panels be
composed of citizens reflecting wide geographic, ethnic and minority representation as
well as individuals reflecting diverse artistic and cultural points of view, and that the
panels further include lay members who are not engaged in the arts as a profession, but
who are knowledgeable about the arts. Section 6 of the NFAHA establishes a separate
twenty-member National Council on the Arts, and charges the Council with conducting a
second level of review of each application recommended by the panels. Finally the law
requires a third level of review by the chairman.

While we believe this redundant process has worked well in producing the most
meritorious projects, it is labor intensive. The entire review must be coordinated and
overseen by agency personnel from the initial development and distribution of program
guidelines and applications through the final process of awarding grants. In between, staff
must review approximately 4,000 applications for technical eligibility; assemble and
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coordinate more than fifty review panels; coordinate and staff three or four annual
meetings of the National Council on the Arts, and ensure that the chairman is fully
prepared to make the final decision on grant awards. This integrated review process
cannot go forward without the skilled management of substantive program personnel who
have expertise in the various arts disciplines.

The NFAHA imposes additional requirements in the area of post-award grant
management. Subsections 5 (h)(1)(j)(k), and (I) impose strict interim and final reporting
requirements on all grantees, and require the agency to recover grant dollars spent
inappropriately. These authorities are important in ensuring accountability for taxpayer
dollars, and they require professional staff, both program and administrative, to ensure
that the law is followed.

As an independent agency of the Federal government, the Endowment must retain in-
house personnel capable of ensuring compliance with other Federal laws and regulations
including the Government Performance and Results Act (GPRA) , the National
Performance Review (NPR), the Freedom of Information Act (FOIA), and the civil rights
laws. The agency must retain experienced financial managers who understand accounting
and financial requirements mandated by the Federal Managers Financial Integrity Act,
Cash Management Improvement Act, the Federal Acquisition Requirements, and
numerous other laws and regulations. The agency must have experienced personnel
managers to ensure compliance with Civil Service laws that govern everything from
pension benefits to family leave. In a few areas, such as payroll, the Endowment relies on
cross-servicing through interagency agreements with other Federal agencies -- these
agreements must be negotiated and monitored by experienced personnel as well. Again,
we recognize that all of these are approprniate obligations of a Federal agency.

Appropriations bills enacted each year since FY 96 have imposed new duties on NEA
personnel. Pursuant to the FY 98 legislation, the agency is required to establish new
grant tracking systems to ensure priority for certain types of projects, and to report to
Congress on multi-state grants. The legislation also gave the agency expanded authority
to solicit private funding, an authonty that will be difficult to exploit fully unless the
agency takes on personnel with specific fund-raising and development skills.

The Endowment is continually exploring new ways to improve productivity, and since
absorbing personnel cuts in FY 96, has implemented a teamwork concept in which shared
responsibility for completing work is standard operating practice throughout the agency.
At current personnel levels the agency is able to serve the public efficiently. However,
any further cuts would jeopardize the Endowment’s ability to fulfill its obligations under

the NFAHA and the various other Federal laws governing the operation of a Federal
Agency.
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In addition to its annual appropriations, NEA is authorized to accept gifts, which over the past
few years have totaled about $1 million annually, about one percent of the agency’s overall
appropriated budget.

The way conservatives generally cover themselves when opposing the NEA is by distinguishing
between support for the arts and support for Federal funding of the arts. They say they believe in
the former, not the latter. This crystalized as the House GOP leadership position in an April 1997
press conference in which Gingrich suggested that wealthy celebrities should contribute one
percent of their income toward the arts.

Jane Alexander’s position throughout her administration was that new sources of funding should
be explored, but only as a supplement to Federal appropriations. Her position, and that of the
Clinton White House, is that Federal leadership and support of the arts is crucial and must be
maintained. Under the auspices of a New Resources Committee and later the NEA Office of
Enterprise Development, Chairman Alexander explored a number of alternative funding options
including tax changes, lotteries, tax check-off’s, ticket taxes, copyright term extension, fundraisers
etc. Most of these alternatives were found to be politically infeasible. At the same time, NEA

had no explicit authority to solicit funding, and no legal authority at all to engage in the types of
capital fortnation strategies normally pursued by business entities.

In 1995, Chairman Alexander requested explicit legal authority to solicit and invest funds, which
was finally granted as part of the FY 98 appropriations legislation. Now the agency faces the
question of how it will make the best use of this new authority, and how the new Chairman will
address the issue when asked in the FY 99 appropriations hearings.

A number of members of Congress are particularly interested in the issue. House appropriations
committee member George Nethercutt (R-WA) questioned Chairman Alexander extensively in
hearings in 1996 and 1997 about the possibility of raising private funds from celebrities. In
addition, Senator Lott’s recent appointment to the National Council on the Arts, Senator Spencer
Abraham, is a leader in advocating the substitution of private funds for NEA appropriations —
although none of his proposals hold any promise of matching the $98 million annual
appropriations.

This will be a particularly difficult issue to handle this year. Since Congress gave the agency
authority to solicit and invest, members will want to know what the agency is doing to raise
private funds. The answer for now may lie in the fact that the agency lacks the administrative
resources to hire a professional development staff, and besides that, it would be exceedingly
difficult for any development staff to raise $98 million each year. Finally, the political prospect
for enacting any kind of copyright bill or tax changes to benefit the nonprofit arts has not
improved. This is an area that needs work.


















































