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LEADERSHIP CONFERENCE PROPOSED AN'Il-DISCRIMINATION 
AMENDMENTS TO TIIE HJ;AL TH SECURJD' ACT OF 1993

L CIVIL RIGHTS PRO1ECTIONS 
' '

A General Civil Rights Provision 
I 

The Bill should be amended to include a general dvil ripts provision as set out In 
Attachment A. 

The Health Security Act (HSA) i.ocludes several important civil rights protections,

but these are fragmented and inconsistent. The general anti-discrimination amendment, 
including the private ript of action and remedies, i! desiped to prom.bit and make 
actionable discrimination by any actor in the healthcare system that receives federal 
financial assistance, including the National Health Board, States, Regional Alliances, and 
Health Plans. Language ·prohibiting actions that have the "effect" of discrimination must 
be explicitly included, because in interpreting Title VI the Supreme Court in Guardians 
Ay'n v. Civil Service Comm'n, 463 U.S. 582,598, 602 (1983), ruled that retrospective relief 
for unintentional violations should be withheld unless Congress explicitly indicates 
o�envise.1 Legislative history should indicate that this explicit language is used to ensure
a remedy and should not be interpreted to suuest that Congress believes that less explicit
language in other statutes is insufficient to include the effects standard.

Under the Mrninistration's Bill, anti-discrimination provisions, causes of action and 
remedies are contained in separate provisions addressing the States, the Reponal Alliances 
and Health Plans. These provisions are inconsistent in the types of discrimination covered 
and the bases on which discrimination is proht1,ited. The sin&}e provision proposed would 
streamline the anti-discrimination provisions and would apply the same rules and remedies 
to all persons and entities receiving federal financial assistance. 

B. Other Tubnicru Civil Rights Amendments

The Blll also should be amended to include the technical, more detailed provisions 
set out in Attachment B. Appendix B also sets out the reasons supporting these 
amendments. 

C. Individuals Eligiole For Coverage

Undocument&d immi;rants should be eligi"ble for benefits. Section l00l(c) or the 
Bill should be amended to provide: "An eligible individual is any person who resides in 

1Although this was a plurality opinion by Justice White, it represents the hold.mg of the 
Court because Justice White was the 5th vote in a very splintered decision. 



the United States, Puerto Rico and the territories." It should also be amended to rename 
§1005 'Treatment of Nonimmigrants" and delete §lOOS(a), which states that
"undocumented aliens" are inell&lble for· benefits.

·,

IL ENDING FINANCIAL BARRIERS TO NECESSARY HEALTH CARE SERVICES 

A Co-payments 

lndivicluals and families with Incomes under 100% of the federal poverty level 
mould not be required to make any copayments. Medicaid ellefbles should not be 
req� to make co-payments hi&her than those currently allowed under the Medicaid 
program and persons with incomes between 100% and 200% of the federal poverty level 
should receive a 60% discount on required copayments. The same discounts that apply for 
copayments should apply for out-of-pocket costs. The same copayment discounts should 
be made aftilable to ellpble indJviduals forced to seek health services out-<>f-network. 
Out-<>f-pocket costs incmred for mental health services should be applicable for calculation 
of the stop-loss amount. Low-income persons in need of long term care must be provided 
the same stop loss protection that exists for acute care services. 

Under the HSA, all individuals and families, regardless ofbow_tittle they earn, would 
have to pay fees for covered health services ( except for health screenings, immunizations, 
prenatal care and one post-partum visit). The lowest cost plan created by the Act would 
require that enrollees pay $10 for each physician visit, $5 for each prescription and $25 for 
each outpatient psychotherapy visit (Higher cost plans would also be created by the Act, 
but are too �ensivc for most low-income people). 

IndMduals and �es eligible for Aid to Families with Dependent Children 
(AFDC) or Supplemental Security Income (SSI) benefits would be entitled to a reduction 
of 80% of co-payments (except fo.r non�mcrgency use of emergency rooms) (§1371). 

Co-payments for AFDC and SSI beneficiaries will be: $2 per doctor visit, S1 for each 
prescription and $5 for outpatient psychotherapy. Although this level of cost-sharing is 
consistent with limits currently reqwred under the Medicaid program in states that have 
cost-sharing, most states do not require copayments at all. Thirty-one states and the 
District of Columbia require no copayments for physician visits and 9 states only require 
a $.50 eopaymcnt for physician visits. Twenty-four states and the District of Columbia 
require no copayment:s for prescriptions. Low•income people who are not AFDC or SSI 
beneficiaries, about 40% of the Medicaid elig,."ble population, and other low-income people 
ineligmle for Medicaid will not be able to afford health services if they are required to 
make copayments. 

The HSA reqwres all health plans to cap out-of-pocket cost sharing to $1,500 for 
individuals and $3,000 forJamilies. (§1332(a)(2)). However, these limits are not sufficient 
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to ensure that low.income people will be able to afford necessary healt.h care services. 

The copayment discount only applies to services received from the health plan with 
which the eligible individual is enrolled. However, people with disabilities or illness 
requiring specialty care may not be able to 1et necessary care from participating health plan 
providers. Furthermore, these "stop-lcm provisions" do not apply to long-term care 
services. 

B. HEAL1H INSURANCE PREMIUMS

'l'be BID should fully subsidize premiums for low-income people earning below 200%
of the federal poftrty level. 

Generally, famili� would be required to pay 20% of the premium amount. 
Employers would have to pay the other 80%. Families not covered through employment 
would make premium payments directly to the regional alliance. 

Some individuals and families would be eligible for a premium discount. The federal 
1ovemment would pay a premium subsidy (§9102(b)) for those eligible (§6104((a)(1)). 
AFDC and SSI beneficiaries would pay no premiums (§6104(c)(l)(A)). Families who are 
not AFDC or SSI beneficiaries but are below 150% of the federal poverty level would 
receive the premium discount. The subsidy to fund the discount. �ould be the amount 
necessary to help the family pay a premium that is equal to the weighted average of 
premiums for the family's class of enrollment (§6104(b)). Families who are not AFDC or 
SSI beneficiaries, but have incomes under 150% of the federal poverty level would pay on 
a sliding scale up to 3.9% of their incomes toward the premium amount Families with 
incomes between 150% and $40,000 would pay 3.9% of their incomes toward the premium 
amount (§6104(c)(2) and (3)). 

Many low-income · �o�ers are employed but do not earn enough money to pay 
health insurance premiums required by their employer based health plans, even with the 
1'remium subsidy. Moreover, the premium subsidies only help people purchase health 
coverage up to the average priced plan, relegating low-income people to cheaper plans. 
Furthermore, low-income people will not get premium subsidies for out-of-network services, 
such as a second opinion. 

m HEALTII INFRASTRUCTURE: 

A Essential Community Providers 

Docton in private practice serving underserved populations should be included as 
essential community providers and affl.nnative obligations must exist to include them in 
health pla.ns. The protections of essential community providers should not be subject to 
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a fixed deadline. Instead, such protections should exist until such time as Congress enacts 
leetllatlon to terminate them. The Secretary of HHS should be instructed to conduct 
nudies by 2001 and at appropriate lnten'als thereafter that assess the treatment of 
essential community providers and the impact of health care reform on them and to 
submtt its recommendadons to Congress. In addition, tax deductions should be provided 
for practitioners currently servtn1 undersel'Ved communities. 

The Bill provides some protections for health care providers currently serving 
traditionally underscrved populations. Such "es.,ential community providers" would include 
Jni&rant health centers, community health centers, homeleu program providers, family 
planning clinics, Indian Health programs, AlDS providers under the Ryan White Act, 
Maternal and Child Health providers, rural health clinics, and community practice networks 
(as defined in the Public Health Access Initiatives) under the Act (§1582). The Secretary 
of lllIS would be authorized to certify other providers as essential community providers, 
which provide services in health manpower shortage areas or to medically underserved 
populations (§§1581, 1583). Doctors in private practice arc not clearly included as 
•essential community providers" even though they provide essential services to low-income
populations.

The Bill's substantive protections2 mr essential community providers are good, but 
the 5-year �tion period (§ 1432) on these protections is too short. 

The cost of seJVin& low-income underserved communities is higher than serving 
wealthier cornrnllllities with better health infrastructure. Low-income people tend to be 
sicker and need more services than wealthier people. Moreover, they need support services 
to access health care sen;ces, such as transportation and translation services. 

Providers serving low-income and underserved communities need grants and loans 
for capitol improvements, such as renovation, expansion and equipment. Additionally, 
public and private providers in low-income communities lack the financial resources to 
convert their practices to accommodate a health delivery �tem based primarily on 
managed care. Existing providers will need financial support to set up their own networks, 
but incentives fur practitioners to locate in underserved areas are necessary. Incentives 
should include grants for equipm�t and capitol available to both new and existing 
providers. 

1Health Plans are required either to enter into a written provider participation 
agreement with essential community providers or enter into a written agreement to make 
payments to �tial con:µnunity providers (§1431). Health Plans also are required to treat 
the provider at least as favorably as other providers with respe.ct to the scope of services,
payment rates, availability of financial incentives, risk limitations, and assignment of 
enrollees. 
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B. Subsidies for Charity Hospitals

The cap on subsidies to hospitals sening vulnerable populations should be 
ellminated, suffldent fundina for such providers guaranteed and the ftve-year expiration 
date on these subsidies deleted. 

't•
. ,

'Ibc Act would eJirnin"Lte payments to a state for hospitals serving disproportionately 
high numbers of charity and Medicaid ·patients. As part of the Public Health Acces.1 
Initiatives, the Act would provide for payments to hospitals serving vulnerable populations, 
which is capped at $800,000,000 per year (§3481). Payments would only be made under

thi1 section fur a period of S years. This may not be enough money for municipal, not-for­
profit, voluntary and traditionally minority •hospitals. 

IV. CONSUMER PROTECTIONS

The Bill should be amended to provide stronger consumer protections, including
enforcement roechauh:ms and performance standards, as set out in Attachment C. 

In addition, the Bill should be amended to eliminate the national health caret 
Furthermore, the Bill does not provide suffldent privacy protection with regard to medical 
Information and should ·be amended to include express protections. Such protections 
should include· that pusonal information may only be disclosed with the consent or the 
Individual, that health remrd information systems must be required to have security 
measures buDt In to protect personal lnformadon from unauthorized access and 
dlsclosure, that employers be denied access to personally identifiable health records and 
contain a private right of action for an violation of these requirements. There should also 
be an appropriate punishment for unauthorized disclosure of protected information. 

Co.nsumers' rights to privacy must be protected. The bill would require that a 
national health card be issued for enrolled individuals. Such a national identification card 
would likely become a de facto national identification card required to prove lawful status 
in the United States and would yield discrimination against persons who appear to be 
foreign. Furthermore, the bfil does not prohibit the use of social security numbers as the 
identification care number, which could be used to gain access to a vast amount of personal 
medical information. 

J, 

V. DEFINITION OF F AMll.. Y

This Bill should be amended as set out ln Attachment D to make clear that various

forms of non-tradltJonal families meet the de(mition. 
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VI. COMPREHENSIVE BENEFITS PACKAGE

The BUI should be amended to ensure that health services currently available under
the Medicaid program will continue to be available to all Medicaid eligibles as part of the 
c:omprehensbe beneftts pc:kaae, that all mandated services be provided on the effec:tlve 
date of the AA?t and that the prevendve semces meet the health needs of low Income 
women. •·

The HSA creates a mandatory set of health care services, known as the 
comprehensive benefits package, that must be covered by participating health plans. 
AlthouiJi its aim is to create a comprehensive set of basic health services for all eli&iJ>le 
individuals, tlie HSA fails in at least two fundamental ways to ensure that cenain health 
services will be available under Medicaid. 

First, under the HSA, many law income elipole individuals will not have access to 
health services currently available under Medicaid and some important services will not be 
provided upon the effective date of the Act By fai)jni to include or by excluding certain 
health services from the bill's comprehensive benefits package, many low income individuals 
will not be able to afford health services that they currently receive under the Medicaid 
program. For example, the proposed comprehensive benefits package would not cover 
some visiOll and dental _care services for adults, rehabilitation services for congenital 
illnesses or to prevent deterioration, medically necessary mental health services beyond 
short-term care, and enablin& and supportive services such as transportation costs. Many 
of these health services are vital and without them low income individuals will go without 
health care services that might minimi-m the potential for more serious and costly health 
care problems. 

The HSA also limits the availability of important health services to low income 
individuals by permitting some services to be phased-in as late as the year 2001 and by 
excluding from coverage important health services that are now available to individuals 
currently eligible for Medicaid. Denying some low income individuals access to critical 
health services for a pha.,e..in period effectively undermines the bijrs stated purpose of 
providing universal coverage to all eligible individuals. 

Second, many low income people will not get the preventive services they need. For 
example, women will be unable to obtain certain cancer screening tests with sufficient 
frequency to improve the chances for early detection. The HSA covers clinical breast 
exams, Pap smears and mammograms every two or three years depending on the age o£ the 
woman. To improve the:.chances of early detection, the frequency limits currently stated 
in the HSA should be ·replaced with the periodicity schedule recommended by the 
American Cancer Society. 
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[Narrowly tailored compelling business

§ 5238(a)(1) of the

ATTACHMENT A TO LEADERSHIP CONFERENCE MEMORANDUM 

ANTI-DISCRIMINATION

- ----- - of the
Differences from the Administration’s

(!) IN GENERAL — (a) No person or entity in the United
States, its territories or Puerto Rico may engage (either 
directly or through contractual arrangements) in any activity 
under any health program or activity receiving Federal financial 
assistance, that has the effect of discriminating against any 
individual on the basis of race, national origin, gender, 
citizenship status, age, religion, language, disability, sexual 
orientation, income, health status or anticipated need for health 
services.1

5 x. ATT0^NEY ? FEES. — in any action under paragraph 2, 
the court, in its discretion, may allow the prevailing party, 
other than the United States, a reasonable attorney's fee 

exPert fees and other out-of-pocket expenses) as part
of the costs, and the United States shall be liable for costs the 
same as a private person.4

(6) ACTION BY SECRETARY. — Federal administrative 

t ’•This provision is modelled after § 1402 (c)(1) 
Administration's Bill.
language are in bold type.

2This provision is modelled after
Administration's Bill.

’Modelled on Administration Bill § 5238(a)(3).

‘Modelled on Administration Bill § 5238(a)(4).

(2) CIVIL ACTION BY AGGRIEVED PERSONS— Any person who is 
aggrieved by the failure of a person or entity to comply with 
paragraph (1) may commence a civil action against the person or 
entity in an appropriate state or district court of the United 
States.2 *

(b) All federal payments to any health program or activity 
shall be treated as Federal financial assistance for the purposes 
of this Section. v

(3) STANDARDS. — [Narrowly tailored compelling business 
necessity defense and provision re statute of limitations to be 
inserted.]

(4) RELIEF. — In an action under paragraph 2, if the court 
finds that the person or entity has failed to comply with 
paragraph 1, the aggrieved person may recover compensatory and 
punitive damages and the court may order any other appropriate
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enforcement shall be available to each federal department or 
agency which is empowered to extend Federal financial assistance 
to any health program or activity to effectuate the provisions of 
this Section with respect to such program or activity by issuing 
rules, regulations or orders of general applicability. [Further 
specificity on enforcement mechanisms to be provided.]



ATTACHMENT B

WORKING DRAFT: February 23, 1994

LEADERSHIP CONFERENCE PROPOSED AMENDMENTS

The bill would require amendments in addition to a general anti-discrimination 

provision to ensure that protected groups receive health care services.

THE NATIONAL HEALTH BOARD:A

The Act would create a National Health Board that would have seven members 

appointed by the President with the consent of the Senate. The Board would have 

regulatory authority over many aspects of the new health care delivery system created by 

the Act, including defining services covered in the comprehensive benefits package and 

quality of health services. It would also approve state plans to implement new health care 

delivery systems created by the Act. Because the U.S. Department of Health & Human

Services (HHS) already administers state plan approval under the Medicaid Act and has 

an existing civil rights compliance and enforcement structure through the Office for Civil

Rights, plan approval authority should be place with HHS. Title I, Subtitle C, § 1200(b)(1) 

should be amended to provide:

(1) IN GENERAL - In order to be approved as a participating State under 
section 1511, a State shall submit to the [strike, "National Health Board" and 
insert, Secretary of the U.S. Department of Health & Human Services"] a 
document (in a form and manner specified by the [strike "Board" and insert 
"Secretary"]) that describes the State health care system that the State is 
establishing (or has established).

Title I, Subtitle F, Part I, Subpart B, § 1511 [provision on NHB responsibility regarding 
approval of state plans] should be stricken. Title I, Subtitle F, Part 2, Subpart A, § 1571 
should be amended to include a new subsection (b) to include the provisions of § 1511 and 
all references tot he National Health Board changed tot he Secretary of the Department 
of Health & Human Services. Title I, Subtitle F, Part 2, Subpart C, § 1522(a) should be 
stricken, subsection (b) should be amended by striking "(b) and inserting "(a)", the phrase 
"Upon receiving notice under subsection (a)" and inserting, "When the Secretary of Health 
and Human Services determines that this subpart shall apply to a State for a calendar 
year"



WORKING DRAFT: February 23, 1994

B. STATES:

To reduce the occurrence of discrimination, States should be required to develop 

health care delivery system plans that will yield access to quahty services for all its residents.

In seeking approval for their plans, States should be required to submit "civil rights 

compliance plans" that must be approved before a State receives federal funds under the

Act and is permitted to implement its plan. To ensure that such requirements are not 

simply a paper promise, the Leadership Conference should seek a commitment from the 

administration that it will adopt implementing regulations. The following includes language 

that may be adopted as amendments, much of which could be proposed regulations. In 

addition, a new provision should be included as subsection § 1511(a)(l)(3) which provides:

i. the number of regional alliances to be created by the State,

2

(A) Each State shall submit to the Secretary of the U.S. Department of 
Health and Human Services, in a form to be determined by the Secretary, 
a plan (civil rights compliance plan) to ensure compliance with the anti­
discrimination provisions of this Act and any applicable civil rights laws. 
The civil rights compliance plan shall include:

ii. the geographic region represented by each alliance area and 
designated by census tracts,

iii. the demographic makeup of each alliance area, including 
the number of residents by race, national origin, sex, 
disability, health status, limited English proficiency, including 
the languages they speak, and the number of residents between 
250% and 150% of the federal poverty level, between 150% and

CIVIL RIGHTS COMPLIANCE AND ENFORCEMENT REVIEW - No State shall be 
approved as a participating State, unless it has provided documentation required under 
subsection (a)(1) (3) (A) and (B) and approved by the Secretary.
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100% of the federal poverty level and below 100% of the federal 
poverty level,

viii. a description of a State civil rights review plan to ensure 
that regional alliances and health plans are in compliance with 
the applicable anti-discrimination provisions and civil rights 
laws. The review plan must include:

iv. a statement detailing how the proposed alliance areas will 
provide access to health services for underserved communities 
and populations, including minority communities, low-income 
communities, high risk populations, rural areas and persons 
with disabilities,

v. a description of the number of existing health infra­
structures in each proposed alliance area, including but not 
limited to hospitals, clinics and physicians, their patient 
capacity and services provided, and their physical accessibility,

vi. a description of all standards to be used in health plan 
certification, including federal requirements for health plan 
certification in Section 1203(a)(2)(C), and standards to ensure 
that health plans seeking certification will not be 
discriminated against in the application or approval process 
based on the characteristics of the health plan owners, 
operators, physicians or enrollees,

vii. a statement of initiatives to ensure that a sufficient 
number of health plans bargain with each regional alliance to 
ensure that traditionally underserved communities, including, 
but not limited to, minority communities, low-income 
communities and rural areas, receive quality health care 
services,

a. a description of methods to be adopted to 
increase timely access to covered services for 
individuals protected by the anti-discrimination 
provisions of this Act and applicable civil rights 
laws,
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(B)

4

(C) The Secretary shall conduct annual reviews of each participating State 
to determine whether the State is complying with the anti-discrimination 
provisions of this Act and of applicable civil rights statutes.

d. a requirement that regional alliances and 
health plans regulated by the State make data 
available to the State for the purpose of 
determining utilization patterns by race, national 
origin, sex, language, age, income, disability and 
changes in general health status of enrollees,

c. a requirement that regional alliances and 
health plans make data available to the State 
sufficient to determine compliance with the anti­
discrimination provisions of this Act and all 
other applicable civil rights law. Such data shall 
include the number of health plans that applied 
for certification, the number of health plans that 
were certified and the number of health plans 
that were denied certification including the 
number of physicians with which the plan has 
contracts by race, national origin, sex and other 
characteristics relevant to the enforcement of 
this provision,

e. enforcement mechanisms to redress violations 
of relevant civil rights laws by regional health 
purchasing alliances and health plans, including 
the agency responsible for enforcement, except 
that no such enforcement mechanism may 
require exhaustion of administrative remedies by 
an aggrieved party.

b. a description of methods to ensure that health 
plans contract with minority health 
professionals,

Each State that has received a waiver of Medicaid Act requirements 
from the Secretary under § 1115 of the Social Security Act, is subject to the 
requirements of this provision and shall file a civil rights compliance plan 
within 120 days of the effective date of this Act
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Currently, insurance companies engage in various forms of redlining of "undesirable" 

communities in the areas of mortgage and automobile insurance. Redlining is likely to 

occur in any insurance based health care delivery system, such as that created by the

Administration’s bill. Redlining is prohibited under the general discrimination amendment, 

but additional protections are necessary. States would be required to create regional 

alliances to bargain with health plans to serve residents of the areas designated to be served 

by the regional alliances. Health plans will not be required to bargain with any particular 

regional alliance and will be allowed to choose with alliances areas they wish to serve. In 

order to reduce insurance redlining, States must have an affirmative obligation to create 

regional alliances areas that are not socio-economically identifiable, racially identifiable, or 

identifiable in any other way that may reduce the likelihood that health plans will seek to

5

(ii) In the event that the violation continues or that the 
Secretary disapproves the plan, the Secretary may, in her 
discretion, assume operation of the State health system as a 
whole or the regional alliance or health plan(s) in violation of 
the relevant provisions or law, may withhold federal financial 
assistance provided under the Act [, or may refer the matter 
to the U.S. Attorney General for further action.]

(i) In the event that the Secretary determines that a State is 
in violation of any such provision or law, the Secretary shall 
inform the State of the violation and provide the State 120 
days to devise and submit a plan to correct the violation. The 
Secretary shall provide technical assistance to the State. If 
Secretary approves the plan, the Secretary shall monitor 
implementation of the plan and assess within a reasonable 
time, whether the violation has been corrected.

(iii) Nothing in this section shall be interpreted as affecting an 
aggrieved person’s or entity’s right to bring a court action 
under any provision of this Act
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serve them. Title I, Subtitle C, Part I, Section 1202(b)(2)(A) should be amended to 

provide:

(2) POPULATION REQUIRED. -

Because States would be required by this amendment to take race, sex, age, language 

and other characteristics into account in establishing alliance areas, the following 

amendment would be necessary. Title I, Subtitle C, Part I, Section 1202(b)(4) should be 

amended to provide:

The Act would not allow a State to divide a metropohtan statistical area in creating 

alliance boundaries. Metropolitan statistical areas are defined by the Office of

Management & Budget (OMB) and are geographic areas that have a large population 

nucleus and adjacent communities that are economically and socially integrated with that 

nucleus. In other words, a subdivision of a County with cities and towns may be designated 

a metropohtan statistical area. However, OMB also creates primary metropolitan statistical 

areas, which are usually cities and their suburbs. No State should be permitted to divide 

a primary metropohtan statistical area, because redfining could occur if wealthier suburbs

6

(4) BOUNDARIES. - In establishing boundaries for alliance areas, the State 
may not discriminate on the basis of [strike, "or otherwise take into account] 
race, [insert, "sex,"] age, citizenship status, language, religion, national origin, 
socio-economic status, disability, health status or sexual orientation.

(A) IN GENERAL. - Each alliance area shall encompass a 
population large enough to ensure that the alliance [insert, 
"will comply with the anti-discrimination provisions of this Act 
and applicable civil rights laws"] and has adequate market 
share to negotiate effectively with health plans providing the 
comprehensive benefit package to eligible individuals who 
reside in the area.
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are not included in the same alliance area as the city they surround. Title I, Subtitle C,

Part I, Section 1202(b)(5) should be amended to provide:

Only State certified health plans will be permitted to bargain with the regional 

alliance created by the State. The bill should provide affirmative obligations on States to 

ensure that they do not certify health plans that may redline. Title I, Subtitle C, Part 1, § 

1203(a)(2)(C) should be amended to provide:

7

(v) whether the plan has contracts with minority physicians, 
rehabilitation providers, durable medical equipment providers,

(iii) the plan’s capacity to provide covered health care services 
in a timely manner, including the provision of appointments 
and referral services within a reasonable time,

(ii) the plan’s capacity to provide covered health care services 
to undeserved areas, including manpower shortage areas, 
minority communities, low-income communities and rural 
communities,

(C) the plan’s capacity to [insert, provide access to health care services 
covered in the comprehensive benefit package"] in the designated service area 
[strike and insert, "and shall include -

(i) the plan’s compliance with or ability to comply with the 
anti-discrimination provisions of this Act and all applicable 
civil rights laws,

(5) TREATMENT OF METROPOLITAN AREAS [Insert, "AND 
PRIMARY METROPOLITAN STATISTICAL AREAS"]. - The entire portion 
of a metropolitan statistical area [insert, "and primary metropolitan 
statistical areas"] located in a State shall be included in the same alliance 

area.

(iv) whether the plan has health care service providers 
accessible to all eligible individuals in the designated service 
area, and
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C. REGIONAL ALLIANCES:

Regional alliances would contract with State certified health plans under the bill.

They should have afarmative obligations to reduce the occurrence of redlining. Title I,

Subtitle D, Part 2, Section 1321(a)(1) should be amended to include a subsection (A) that 

provides:

A regional alliance should be required to deny contracts with health plans that do 

not comply with the anti-discrimination provisions of the Act or any other applicable civil 

rights laws. Title I, Subtitle D, Part 2, Section 1321(b) [listing circumstances under which 

a regional alliance can refuse to contract with a health plan] should be amended to include 

a subsection (3) that provides:

D. HEALTH PLANS:

Under the bill health plans would be provided a defense against a claim of

discrimination that is so broad, it would be very difficult for a plaintiff challenging conduct 

that has the "effect" of discrimination to prevail, it would allow health plans to simply state

8

(3) the plan failed to comply with, or has not demonstrated the 
capacity to comply with the anti-discrimination provisions of 
this Act or applicable civil rights laws.

community and migrant health centers and other essential 
community providers as defined in section 1582 of this Act

(A) Each regional alliance shall require that a health plan with which it 
bargains State how it will comply with the anti-discrimination and anti­
redlining provisions of the Act and applicable civil rights laws and may not 
enter into a contract with any health plan that is not in compliance with 
such provisions and laws.
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that the challenged conduct is engaged in for a "business necessity." This language is so 

ambiguous that almost any conduct could be found to relate to a business necessity.

Even with the above amendments, health plans would still be permitted to redline 

portions of a regional alliance area by filling to capacity with "desirable" enrollees and 

denying enrollment to "undesirable" enrollees on the ground that they are at or over 

capacity. Therefore, Title I, Subtitle D, Part 2, Section 1323(f) should be amended to 

provide:

(f) OVERSUBSCRIPTION OF PLANS. -

9

Title I, Subtitle E, Part 1, Section 1402(c)(3) [business necessity defense for health plans] 
should be stricken. Alternatively, the provision should be amended to provide:

(3) BUSINESS NECESSITY. - [strike, "Except in the case of intentional 
discrimination it" and insert, "A health plan"] shall not be [delete "a", and 
insert "in"] violation of this subsection, or of any regulation issued under this 
subsection, [insert, "if it proves that the act sued upon is necessary to meet 
a compelling business interest, is narrowly tailored to meet that compelling 
business interest and is the least discriminatory alternative available." and 
strike "for any person to take any action otherwise prohibited under this 
subsection, if the action is required by business necessity."]

(A) individuals already enrolled in the plan are 
given priority in continuing enrollment in the 
plan, [insert, "unless such preference would

(1) IN GENERAL - Each regional alliance shall estabhsh a 
method for establishing enrollment priorities in the case of a 
health plan that does not have sufficient capacity to enroll all 
eligible individuals seeking enrollment [insert, "in a manner 
that will ensure [compliance with the anti-discrimination 
provisions of this Act and applicable civil rights laws"].

(2) PREFERENCE FOR CURRENT MEMBERS. - Such 
method shall provide that in the case of such an oversubscribed 
plan -
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Moreover, health plans should have affirmative obligations not to discriminate, 

including discrimination in marketing and advertising, to reduce the possibility that they will 

target "desirable" patients for enrollment. Title I, Subtitle E, Part I, § 1402(a)(1) should 

be amended to provide:

(a) NO UNDERWRITING.-

Title I, Subtitle D, Part 2, Section 1325(b) should be amended to include the following 

subsection:

10

violate the anti-discrimination provision of this 
Act or applicable civil rights laws"] and

(1) IN GENERAL. - Subject to paragraph (2), each health 
plan offered by a regional alliance or a corporate alliance must 
accept for enrollment every alliance eligible individual who 
seeks such enrollment. No plan may engage in any practice 
that has the effect of attracting or limiting enrollees on the 
basis of personal characteristics, such as [delete, "health status, 
anticipated need for health care, age, occupation, or affiliation 
with any person or entity"] [insert, "those defined in the anti­
discrimination provisions of this Act"].

(b) MARKETING. - Each regional alliance shall, consistent with section 
1404, review and approve or disapprove the distribution of any materials used 
to market health plans offered through the alliance.

(1) A regional alliance shall not approve a health plan’s 
marketing materials that do not affirmatively describe and

(B) other individuals who seek enrollment during 
an applicable enrollment period are permitted to 
enroll in accordance with a random selection 
method, up to the enrollment capacity of the 
plan [insert, "unless such random selection 
results in the violation of the anti-discrimination 
provisions of this Act or applicable civil rights 
laws"].
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Section 1325 should also be amended to include the following subsection:

Title I, Subtitle E, Part 1, § 1404(a)(1) should be amended to provide:

The bill currently requires regional alliances to provide health plans with which they 

seek to bargain information on the demographic characteristics of the regional alliance

This information could only be used to determine whether to redline the allianceareas.

11

(c) Any marketing or other information and materials made available to 
consumers must also be made available to limited English proficient 
consumers in their respective languages if they belong to a single language 
minority where:

promote the availability of the health plan on an equal 
opportunity basis, consistent with the anti-discrimination 
provisions of this Act, or that use human models that are not 
fully representative of the population in the area served by the 
health plans.

IN GENERAL. - The contract entered into between a regional alliance and 
a regional alliance health plan shall prohibit the distribution by the health 
plan of marketing materials within the regional alliance that contain false or 
materially misleading information [insert, "or that contains any message or 
suggestion of discrimination or preference in violation of the anti­
discrimination provisions of this Act"] and shall provide for prior approval 
by the regional alliance of any marketing materials to be distributed by the 
plan, [insert, "The contract shall further provide that ail marketing 
materials distributed by the health plan within the alliance area shall 
affirmatively describe and promote the availability of the health plan on an 
equal opportunity basis and in a manner consistent with the anti­
discrimination provisions of this Act"]

(1) more than 5% of consumers in the alliance are members 
of that single language minority and are limited English 
proficient; or

(2) more than 10,000 of the consumers in the alliance are 
members of that single language minority and are limited 
English proficient
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area or where to redline within the alliance area. Therefore, these provisions should be 

stricken.

CORPORATE ALLIANCE:E.

The bill would require corporations with more than 5,000 employees that do not 

choose to participate in regional alliances to create corporate alliances. The bill does not 

contain sufficient anti-discrimination protections with regard to these alliances. The 

general anti-discrimination amendment would be applicable to corporate alliances as 

entities regulated under the Act. They would be regulated by the U.S. Department of

Labor. Corporations creating such alliances should have affirmative obligations to reduce 

discrimination. Therefore, the Secretary of Labor should be expressly required to seek 

"civil rights compliance plans" from corporate alliances and to conduct annual "civil rights 

compliance reviews" as would be required for regional alliances. As with the draft civil 

rights compliance language for regional alliances, much of the language could be adopted 

as regulations. Title I, Subtitle D, Part 4, Section 1387(a) should be amended to include 

subsection (a)(1) and (2):

12

(1) Such submission shall include a plan (civil rights 
compliance plan) to ensure compliance with the anti­

Title I, Subtitle D, Part 3, Subpart A, Section 1341(a) should be amended as follows: strike 
subsection (2) (A) and (F) [requiring regional alliances to supply health plans with 
information on the demographic characteristics of the regional alliance eligible individuals 
[(A)], and the AFDC and SSI bid portions and per capita premium amounts [(F)]).

(a) IN GENERAL. - A corporate alliance shall provide a written submission 
to the Secretary of Labor each year (in such form as the Secretary may 
require) detailing how the corporate alliance will carry out its activities under 
this part.
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discrimination provisions of this Act and [other applicable 
civil rights laws (notwithstanding § 501(b) of the ADA?)] and 
any other relevant civil rights laws the Secretary determines 
are applicable. The civil rights compliance plan shall include:

(A) a statement assessing the diversity of the 
proposed premium areas by race, national 
origin, sex, language, age, health status, 
disability and income,

(B) a statement assessing how the proposed 
premium areas will impact access to health 
services for employees who are members of 
underserved communities and populations, 
including minority communities, low-income 
communities, high risk populations and rural 
communities,

(C) a statement of initiatives to ensure that 
health plans with which the corporate alliance 
contracts or that it creates will provide 
accessible services to traditionally underserved 
employees, including minority communities, low- 
income communities and rural areas,

(1) a description of methods to be 
adopted to provide timely access to 
covered services for racial 
minorities, low-income persons, 
women, the aged and persons with 
disabilities, 

(2) a description of methods to 
ensure that health plans seek to 
contract with minority physicians,

(D) a description of a civil rights review plan to 
ensure that health plans are in compliance with 
the anti-discrimination provisions of this Act 
and civil rights laws. The review plan must 
include: t
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(B) In the event that the violation continues or 
the Secretary disapproves the plan, the Secretary

including those already practicing 
in underserved communities,

(E) a requirement that corporate alliances 
collect and make available data to the Secretary 
for the purpose of determining compliance with 
the anti-discrimination provisions of this Act 
and applicable civil rights laws,

(F) a requirement that the corporate alliance 
plans make data available to the Secretary for 
the purpose of determining utilization patterns 
by race, national origin, sex, age income, 
language and disability and changes in general 
health status of enrollees,

(2) The Secretary shall conduct an annual review of each 
corporate alliance to determine whether it is complying with 
anti-discrimination provisions of this Act and of applicable 
civil rights statutes.

(A) In the event that the Secretary determines 
that a corporate alliance is in violation of any 
such provision or law, the Secretary shall inform 
the corporate alliance of the violation and 
provide it 120 days to devise and submit a plan 
to correct the violation. The Secretary shall 
provide technical assistance to the corporate 
alliance. If the Secretary approves the plan, the 
Secretary shall monitor implementation of the 
plan and assess within a reasonable time, 
whether the violation has been corrected.

(G) enforcement mechanisms to redress 
violations of the anti-discrimination provisions 
of this Act and applicable civil rights laws by 
health plans [except that no such enforcement 
mechanism may require exhaustion of 
administrative remedies by an aggrieved party].
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Title I, Subtitle D, Part 4, Section 1387(c)(1) should be amended to include:

IL DATA COLLECTION:

In order to ensure that every segment of the health care delivery system is 

functioning as it should for protected and traditionally underserved groups data must be 

collected to show if protected groups are receiving covered services. If they are receiving 

covered services, it is necessary to have data that shows where, when and how they are 

receiving services. The bill should be amended to include the following provision:

1) data on enrollment and disenrollment,

15

may, in her discretion, assume operation of the 
corporate alliance as a whole or of the health 
plan(s) in violation.

(a) The Secretary shall promulgate regulations and the necessary forms that 
provide for the routine collection and reporting by health care providers of 
the following information by race, national origin, sex, language, income, age, 
religion, language, sexual orientation, income and residence by census track:

2) data on clinical encounters, and other items and services 
provided by health care providers,

(1) CORPORATE ALLIANCE. - Each corporate alliance shall 
submit to the Secretary of Labor, by not later than March 1 of 
each year, information on the number of full-time employees 
or participants obtaining coverage through the alliance [insert, 
"by race, national origin, sex, the number of employees over 
the age of 55, the number of employees who are limited 
English proficient and the number of employees ybo are 
persons who are disabled"] as of January 1 of that year.

(C) Nothing in this section shall be interpreted 
as affecting an aggrieved person’s or entity’s 
right to bring a court action under any provision 
of this Act
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3) data on health outcomes,

4) grievances

III. RESEARCH OBLIGATIONS:

The bill would create research obligations without any concomitant requirement that 

such research be conducted in a nondiscriminatory manner. Because medical research 

under the present system frequently pays little attention to the diseases that impact upon 

people of color and women and excludes them as subjects of study, the bill should include 

provisions to ensure that this oversight is not perpetuated in the reformed health care 

system.

Title III, Subsection C, §3201(2)(A) should be amended as follows:

16

(B) In carrying out subparagraph (A), the Director of NIH shall give 
priority to [insert, "ensuring that the objects of study include members of 
traditionally underserved populations (including but not limited to low 
income persons, women, African Americans and Latinos)"], conducting and 
supporting research on child and adolescent health (including birth defects), 
chronic and recurrent health conditions, [insert, "particularly those affecting 
underserved populations,"], reproductive health, mental health, elderly 
health, substance abuse, infectious diseases, health and wellness promotion, 
and environmental health, and to resource development related to such 
research.

(b) Such data shall collected, analyzed and maintained in a computerized 
system, shall be publicly available and shall be subject to the privacy 
provisions applicable to medical information in this Act

(A) The Director of NIH, in collaboration with the Associate 
Director for Prevention and with the heads of the agencies of the National 
Institutes of Health, shall ensure that such Institutes conduct and support 
biomedical and behavioral research promoting health and preventing diseases, 
disorders, another health conditions (including Alzheimers disease, breast 
cancer, heart disease, and stroke).
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IV. PUBLIC ACCOUNTABILITY:

The bill would establish new boards and entities using broad criteria for 

membership. However, there would be no requirement that persons representing 

underserved populations be appointed to serve on boards or have decision making 

positions. Many persons have the necessary expertise and experience to provide guidance 

in administering the reformed health system. Accordingly, there should be a provision that 

diversity based on race, national origin, gender and other categories be included among the 

criteria used in selecting Board members, in addition to a demonstrated ability to provide 

health services to underserved populations.

Title I, Subtitle F, §1502 should be amended as follows:

17

(b) BASIS OF SELECTION.- Board members will be selected on the basis 
of their experience and expertise in relevant subjects, including the practice 
of medicine, nursing, or other clinical practices, health care financing and 
delivery, state health systems, consumer protection, business, law, and 
delivery of care to vulnerable populations, [insert, "In addition, members 
shall be fairly balance in terms of points of view represented and shall 
consist of a cross-section of the population."]
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PROPOSED LEADERSHIP CONFERENCE CONSUMER PROTECTION AMENDMENTS

Part 1, Subpart A §1501 (a) (1) should be

1

(1) CLAIM.- The term "claim" means a claim for payment or 
provision of benefits under a health plan or a request 
for preauthorization of items or services which is 
submitted to a health plan prior to receipt of the items 
or services. In the case of a managed care health plan, 
a request for services or treatment by an enrollee of a 
health plan, or a request by a physician for approval to 
provide a service or treatment to an enrollee, shall be 
deemed a "claim" for purposes of this Part.

The bill contains important consumer protection enforcement 
provisions that would help ensure that enrollees get the services 
mandated by the bill. However, some technical amendments are 
necessary to make sure that the enforcement process is meaningful. 
The following amendments would improve the enforcement process for 
those enrolled in managed care plans and ensure that low income 
people will receive necessary services or treatment in a timely 
fashion.

Title V, Subtitle C, 
amended as follows:

2) In managed care plans enrollees must see doctors who have 
contracts with the plan. The plan would not be required to pay for 
second opinions given by doctors who do not have contracts with the 
health plan. Low income people will not be able to pay for second 
opinions. In some instances a health plan will refuse to provide 
a service or treatment because it does not deem it "medically 
necessary." A health plan may also refuse to provide the treatment 
or service that the enrollee chooses, and provide a less expensive 
treatment or service. Unless an enrollee can afford to pay for a 
second opinion from a doctor that does not work for the health 
plan, the enrollee will not have evidence to demonstrate the need 
for the service or treatment at issue. Therefore, the bill should 
be amended to require the health plan to pay for second opinions.

1) The bill provides an administrative appeal procedure for 
enrollees in the event that a health plan denies a claim for 
services. The same procedure should apply even when a health plan 
denies services more informally. In managed care plans claims for 
reimbursement or authorization for payment of services are not 
submitted as in fee-for-service plans. Therefore, a managed care 
plan, under the current language, could refuse to provide an 
enrollee with a covered service or treatment and the enrollee would 
have no recourse. The definition of a "claim" must explicitly 
include informal requests for a service or treatment, including 
requests by a doctor on behalf of the enrollee.
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Title V, Subtitle C, Part 1, Subpart A, §5204(c) should be amended 
as follows.

(a) No health plan shall terminate or in any way deny an 
enrollee benefits of the health plan in retaliation 
against the enrollee for pursuing any right or remedy 
under this Subtitle.

(c) TREATMENT OF URGENT REQUESTS TO PLANS [strike, "FOR 
PREAUTHORIZATION"]

(C) shall include review by a qualified physician if the 
resolution of any issues involved requires medical 
expertise. In the event that medical expertise is 
required for an enrollee who qualifies for a reduction in 
copayments under §1371 or a premium subsidy under §6104 
the health plan shall pay for an out-of-network second 
opinion.

Because of the serious nature of the services or treatment 
involved, the enrollee should be able to seek an injunction from 
the hearing officer for immediate provision of the treatment at 

Title V, Subtitle C, Part 1, Subpart A, Section 5201(b)(4)(C) 
[requiring de novo reviews of a health plans denial of a claim] 
should be amended to provide:

(1) IN GENERAL.- This subsection applies in 
the case of any claim submitted by an 
individual claimant or a provider claimant 
consisting of a request [strike, 
"preauthorization of" and insert, "for"] items 
or services (other than emergency services 
which under section 1406(b) may not be subject 
to preauthorization) which is accompanied by 
an attestation that —

3) The bill must also protect the rights of complainants by 
requiring that coverage continues during the appeal. A provision 
should be included that provides:

4) A hearing officer in the administrative review process would 
have to provide a hearing within 24 hours of receiving a complaint 
for denial of a request for preauthorization of urgent treatment 
without which the enrollee might suffer serious injury of severe 
impairment. §5204(c)(4). In some instances anvenroll may need 
such services or treatment but have not requested preauthorization. 
An enrollee would need the same protections available if he or she 
sought preauthorization.
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Subpart A, §5204(c)(4) should bePart 1,

may.

Part 1, Subpart A, §5304(d)(l) should be

3

Title V, Subtitle C, 
amended as follows:

Title V, Subtitle C, 
amended as follows:

(2) the hearing officer shall direct the 
health plan to pay for an "out-of-network" 
second opinion, if one was not already 
provided under §5204(0)(4).

(4) EXPEDITED HEARINGS. - Notwithstanding section 5203 and 
the preceding provisions of this section, upon receipt of 
a complaint containing a claim described in section 
5201(c)(1), the complaint review office shall promptly 
provide the complainant with the opportunity to make an 
election under section 5203(a)(3) and assignment to a 
hearing on the complaint before a hearing officer. The 
complaint review office shall ensure that such a hearing 
commences not later than 24 hours after receipt of the 
complaint by the complaint hearing office.

(1) IN GENERAL.- The hearing officer shall decide upon 
the preponderance of the evidence whether to decide in 
favor of the complainant with respect to each alleged act 
or practice. The respondent shall have the burden of

5) The State complaint review board would decide cases on a 
"preponderance" standard (§5204(d)). However, the bill does not 
state which party has the burden of persuasion. The bill should be 
amended to provide that health plans have the burden of persuasion.

(1) The hearing officer may, upon 
complainant's request, require the health plan 
to pay for the treatment or service at issue 
if the complainant qualifies for a reduction 
in copayments under §1371 or a premium subsidy 
under §6104.

issue. By the time the enrollee has filed the complaint, he or she 
would have waited at least 24 hours for the preauthorization denied 
by the health plan.

The bill should also provide that the health plan pay for an 
out-of-network second opinion, if one had not already been 
obtained, for low income people. Any determination that treatment 
should be provided prior to determination of the health plan's 
liability would be based solely on the opinion of the health plan's 
own physician without the provision of an out-of-network second 
opinion.
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§5204(e)(2).

§5202(d).
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(d) the State shall provide at all hearings interpreters 
for limited English proficient and hearing impaired 
complainants.

Title V, Subtitle C, Part 1, Subpart A, §5204 should be amended to 
include a new subsection (d) that provides:

demonstrating that it is not required to provide for the 
treatment or service.

Title V, Subtitle C, Part 1, Subpart A, §5202(d) should be amended 
to provide:

6) Low income people will not be able to afford interpreters. In 
order that the process be accessible and fair, interpreters should 
be provided by the administrative agency in the event a complainant 
is limited English proficient or deaf.

(55205(e)). 
$1,000.

(d) [strike,
MAINTAINED

8) Federal courts would only have jurisdiction over appeals of 
the Review Board if the amount in controversy exceeds $10,000 

The $10,000 amount in controversy should be reduced to

"EXCLUSIVE MEANS OF"] REVIEW FOR PLANS 
BY CORPORATE ALLIANCES. - [stike,

"Notwithstanding part 2"] proceedings under sections 5203 
[strike, "and"]' , 5204 [strike, "pursuant to complaints 

filed under subsection (b), and review under section"] 
and 5205 [strike, "of determinations made under section 
5204, shall be the exclusive means of review of acts or 
practices described in subsection (b) which are engaged 
in by"] shall be available to enrollees in a corporate 
alliance health plan or [strike, "by"] any plan 
maintained by a corporate alliance [strike, "with respect 
to benefits under"] providing a supplemental benefit 
policy described in section 1421(b)(1) or a cost sharing 
policy described in section 1421(b)(2) for acts or 
practices described in subsection 5203(b).

9) The bill does not provide any appellate review of acts of 
corporate alliances. §5202(d). Corporate alliances should be 
subject to the same appellate review provisions as regional 
alliances.

7) The decision of the hearing officer is a final one 
(55204(e)(1)), except for expedited decisions on preauthorization 
requests for services an enrollee needs who is at risk of serious 
jeopardy, such as impairment of bodily functions under 
§5201(c)(10). 55204(e)(2). The bill should be amended by striking 
55204(e)(2).
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(a) IN GENERAL.- The failure of any federal agency or 
entity to promulgate regulations under any provision of 
this Act in a timely fashion confers an enforceable right 
of action on any person who is aggrieved by such failure. 
Such a person may commence a civil action against the 
federal agency or entity in an appropriate district court 
of the United States.

[Note: This provision is modeled after §5237 of the bill, which 
would confer a private right of action against a regional or 
corporate alliance for failure to carry out any of its 
responsibilities.]

10) The bill should be amended to provide private rights of action 
against federal officials for failure to promulgate timely 
regulations under the Act and for failure to enforce the Act or 
regulations promulgated under the Act.



Leadership Conference Proposed Amendments on Pl!rfonnance Standards 

1. Performance Standards

and Data Collection - ATTACHMENT C 

In order to ensure that states are involved with making certain that health plans comply with the 
Act's quality performance standards, section 5013 should be modified as follows (new language 
is underlined): 

Each health plan shall --

( l) measure and disclose performance on quality measures used by -�
{A) participating States in which the plan does business;
(B) reiional alliances and corporate alliances that offer the plan; and
(C) the National Quality Management Council;

(2) furnish information required under subtitle B of this title and provide such other
reports and information on the quality of care delivered by health care providers
who arc members of a provider network of the plan (as defined in section
1402(f)) as may be required under this Act;

(3) 12mvidc information and reports on the gua!itv of care delivered by the health plan
to the State in which the plan does business: anll

(4) maintain quality management systems that ••
(A) use the national measures of quality performance developed by the

National Quality Management Council under section 5003; and
(B) measure the quality of health care furnished to enrollees under the plan by

all health care providers who are members of a provider network of the
plan.

2. Data Collection

Data should be collected in a format that permits monitoring of the various actors in the plan. 
Accordingly, Title V, Subtitle B should be modified as follows: 

Section 5003(b) Subject of Measures. -- National measures of quality performance shall be 
selected in a manner that provides information on the following subjects ... 

(7) Compliance with the anti-discrimination provisions of this Act.

Section 5 lOl(d) Uses of Information. -- The health care information described in subsection (e) 
shall be collected and reported in a manner that facilitates its use for the following purposes . 

(9) Establishing and monitoring compliance with the anti-discrimination provisions
of this Act.

Section 5 lOl(e) Health Care Information. --The health care information referred to in subsection 



(a) shall include data on -� . . .

(12) any fact that may be necessary to determine whether an entity is in compliance
with anti-discrimination provisions of this Act, including data regarding the race,
sex, national origin, citizenship status, language, socio-economic status,
disability, sexual orientation, and locality of eligible individuals by census tract.

(f) Public Information. •· (a) The following information shall be available to the public -
(1) information concerning providers, such as costs, identity, location, qualifications,

and availability;
(2) procedures used to control utilization and to assure and irnprove quality of care;
(3) data regai:ding the race, sex, national origin, citizenship status, language, socio­

economic status, disability, sexual orientation, and locality of eligible individuals;
and,

(4) all such information shall be available to eligible individuals in foreign languages
and other alternative formats.

(b) Public information gathered under this section shall be collected and maintained in a manner
that is consistent the privacy and security standards established under Section 5120.
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BSA prohibits discrimination by states in setting boundaries for alliances. 
(§1202(b)(4)). Also, a Metropolitan Statistical Area cannot be subdivided (except to the
extent that it crosses state lines). (§l202(b)(5)). This prohibition on breaking up a MSA also
applies to corporate alliances in setting premium areas. (§1384). Under Chairman's marlc,
voluntary purcha.sing coops would be established by states. If latter are smaller than state.­
wide, same issues would apply of potential use of boundaries to shape alliances/coop areas
that in effect separate low-income or other less desirable enrollees from others. Community
rate is based on population of the allimce.

B. Selection of service areas by health plans
HSA prohibits discrimination in any action, including selection of service areas. 

(§1402(c)) State has diacretion to require health plan to serve certain ar� as a condition of
the certification or bid. (§ 1203( e)( 1 )(B)).

n. Basic inclusion in :1ystcm

A. Enrollment - refusal! to enroll
HSA prohibits underwriting and requires health plans to enroll all eligble individuals, 

with no discrimination based on a number of factors, referencing personal characteristics. 
(§1402(a)(l)). Health plan can cut off enrollment when capacity is reached, but cannot use
capacity as a proxy for discrimination. (§ 1402(a)(2)). Thu is the point where there is the
strongest basis for using concept of no denial for any reason unrelated to eligibility to
puticipate. Other bills have similar provisions: S. 1170, §1111; S. 1579, § 1204.

B. Enrollment - indirect manipulation of enrollment
There is much concern about how plans will market themselves so as to more or less 

blatantly discourage enrollment by Jess desirable groups. HSA forbids plans from any 
practice "that has the effect of attracting or limiting enrollees on the basis of personal 
characteristics such as• several protected categories. (§1402(a)(l). HSA also prohibits 
marketing materials that are false or misleading, or that are distributed to less than the full 
service area of a plan. (f 1404(a)). 

C. Coverage limits
1. A&ain, HSA and other bills prohibit directly any differentiation in benefits offered

by a plan and any or most (depending on bill) pre-existing conditions provisions. HSA 
§1402(b); s. 1770 §1112; s. 1579, § 1204.
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III. Direct discrimination in services

IV. Indirect exclusions

The three types of activity most expected by civil rights groups are the following:

* Sites and hours for service - Siting of facilities has led to several claims of 
discrimination by health care facilities under existing law (such as the suit against Columbia-

* Policies on selection of providers - There are a number of possible examples. Some 
plans use facially neutral criteria such as a requirement of board certification that would tend 
to screen out minority providers (very similar to Griggs). Some plans will screen based on 
who a doctor’s patients are, rather than any characteristic of physician him/herself. Some 
will tend to Emit the number of doctors who are expert in certain fields of medicine (AIDS 
care, e.g.) as a way to keep out certain patients. The HSA contains anti-discrimination 
provisions that cover these situations. (81402(c)(2)).

This is the area most closely analogous to employment. Typically, health plans 
contract with physicians rather than hire them, so doctors are often unprotected by existing 
employment discrimination laws. Often these contracts provide for de-selection with notice 
only, no cause. On the one hand, this is an area where the HSA presumes plans will have 
latitude to recruit and hire physicians based on a wide range of criteria. It is also an area 
where there is no entitlement to be selected, in contrast to the entitlement to enroll. On the 
other hand, it is probably the most potent method for a plan to use to indirectly curtail 
enrollment by certain groups.

Another path to tackling this problem, also included in HSA, is the essential 
community provider section. (§1431) This requires health plans to contract with designated 
essential community providers for at least five years, after which the ECP provision sunsets.

Refusals to provide services on the same terms and conditions to one group as that offered to 

other groups -
Once a health plan has enrolled an individual, it has the duty to provide services on 

the same terms and conditions for all enrollees. Putting aside the effects test question, this 
would cover official policies that distinguish among enrollees on the basis of certain 
characteristics. Here, a definitive list of protected characteristics probably would be needed.

Arguably, the sections cited above from S. 1770 and S. 1579 could cover instances of 
direct/intentional discrimination, prohibiting, for example, limits or. coverage based on, inter 
alia, "any characteristic of the individual that may relate to the need for health care 

services.” S. 1579, §12O4(a).

This is the most difficult area, and one where civil rights groups expect many of the 
worst problems to arise. The problem here is that plans may include low-income enrollees 
or other ’ undesirables," but then structure their operations such that services of lesser value 
or quality are available to identifiable populations. Because low-income persons will not be 
able to afford the point-of-service option in most instances, there is a potential for serious 
problems of underservice.
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disability and age. Existing anti-discrimination law tends to apply either to employment.or 
. M ««<*• Y  t_ — _ li-L AM A .rl.zl-14“t An n

approach”under the Hill-Burton statute. The Hill-Burton regs require that any institution built 
..j.u tt:ii Ainzic /whMi inrinriA<i mnst hnsnitals'i make services available to persons in

V. Business necessity Aiefense

The approach of the HSA was to include effects test coverage, but to give the 
defendant health plans the safety valve of a business necessity defense. If a health plan 
show that a practice is necessary to achieve a legitimate business purpose which cannot be 
substantially accomplished through less discriminatory means, then practices that indirectly 

exclude certain groups will not be invalidated.

the service area "without discrimination on the ground of race, color, national origin, cr^d, 

or j .———
needed service in the facility.” 42 CFR § 124.603(a). The Hill-Burton precedent does not 
employ an effects test per se. but it does bar discrimination on a broad array of factors, not 
all of which are specifically enumerated. It is the precedent for the similar language in the 

HSA and in some of the other bills.

* One option would be to distinguish types of situations, along the lines of the way 
this memo is organized. Barring any differentiation unrelated to eligibility to participate 
might fit best with regard to enrollment, least well with regard to employment. The most 

difficult question remains the indirect exclusions category.

* One option would be to apply an effects only to those protected categories which 
already have such a standard established in anti-discrimination law. Other categories could

Presbyterian by NA AGP LDF, after the hospital relocated one of its satellite facilities out of 
a low-income neighborhood in New York City). Limiting sites and/or hours in certain 
neighborhoods is widely anticipated as a method of discouraging certain enrollees at the 
outset and/or indirectly suppressing service use. In addition to its general anti-discrimination 
requirement, the HSA specifically prohibits using this method to discourage use of services 

by recipients of public aid. (54043(d)(8)).

* Sham services, generally - There is fear that plans wiU locate in underserved areas 
but offer services of lesser quality or practical availability than services offered in other 
neighborhoods. In such instances, the effort is not to exclude enrollees but to minimize 

enrollee utilization of services.

As with all of this memo, the following list of options is offered as technical 

assistance or consultation, not as recommendations.

An effects test already exists in the law with regard to some aspect of discrimination 
based on race, sex, religion (Title VIJ has an effects test that presumably applies to all 
covered categories, even though there is little case law on religion), and national origin; 
disability and age. Existing anti-discrimination law tends to apply either to employment or 
housing situations, or tracks the flow of federal dollars. In health care, there is an additional 

with'ffiil-Burton funds (which includes most hospitals) make services available to persons 

J
J overground "unrelated to an individual’s^need for the service or the availability of the
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be protected from intentional or direct discrimination only.

* One option for alleviating the concern about the effects test in the basic prohibition 
section would be to adjust the remedies available in litigation. Proof of an effects test 
violation could lead to only make-whole remedies. In the health care setting restitution­
based remedies may include some forms of compensatory damages - including lost wages, 
for example, but excluding non-pecuniary damages such as pain and suffering or emotional 
distress.

* For the provisions applying an anti-discrimination rule to states and alliances, one 
might consider limiting remedies to those currently available against such entities under Title
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I. ANTI-DISCRIMINATION PROTECTION FOR CONSUMERS

A. Against redlining in drawing alliance boundaries

SEC. 1202 (b)

(2)(B) TREATMENT OF CONSOLIDATED METROPOLITAN

STATISTICAL AREAS.

by the Office of Management and Budget) within a State

is presumed to meet the requirement of subparagraph

(A) .

(3) SINGLE ALLIANCE IN EACH AREA.—No geographic area

may be assigned to more than one regional alliance.

(4) BOUNDARIES.—In establishing boundaries for alliance

of, or otherwise take into account personal characteristics

that are unrelated to an individual’s eligibility to

participate in a plan, such as race, age, sex, English

language fluency, religion, national origin, income,

socio-eeonomic status, disability, er perceived health

status, or anticipated need for health services.

(5) TREATMENT OF METROPOLITAN AREAS.—The entire portion

included in the same alliance area.

An alliance area that includes a

Consolidated Metropolitan Statistical Area (as defined

r
fI

of a ^Metropolitan sStatistical aArea (as defined by the

Office of Management and Budget) located in a State shall be

areas, the State may not discriminate or engage in any 

activity that has the effect of discriminating on the basis
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B. Against covert underwriting

SEC. 1402. REQUIREMENTS RELATING TO ENROLLMENT AND COVERAGE.

(a) NO UNDERWRITING.—

(1) IN GENERAL.—Subject to paragraph (2), each health

plan offered by a regional alliance or a corporate alliance

must accept for enrollment every alliance eligible

individual who seeks such enrollment. No plan may engage in

any practice that has the effect of attracting or limiting

enrollees on the basis of peroonul--characteristics,—such as

health status,—anticipated need for health care.

occupation, affiliation with any person or entity.

anticipated need for health services, or personal

characteristics that are unrelated to an individual’s

Against discriminatory acts by states, alliances or healthC.

plans

1402 (c) (move to Title V] ANTIDISCRIMINATION.—Sec.

arrangements) in any activity, including the selection of a

service area. that has the effect of discriminating against an

individual on the basis of race, 

English language fluency, religion, national origin, income,

disability, or perceived health status.occupation or

affiliation with any-person or entity.

(1) IN GENERAL.--(a) No state, alliance, or health plan

may discriminate, or engage (directly or through contractual

eligibility to participate in a plan such as race, age, sex.

national- origin, sex, language,
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anticipated need for health services or bn th' 

perceived health status.

(b) The prohibition is subparagraph (a) does not create a 

cause of action for individuals denied enployment, nor does it 

D. Against exclusion by alliances of certain plans

SEC. 1328. ADDITIONAL DUTIES.

(a) ANTI-DISCRIMINATION.—In carrying out its activities

against health plans on the basis of race, nationalsexy

origin,-religion, the anticipated need for health services

to be provided by a plan, mix of health professionals,

location of the plan's headquarters, er organizational

arrangement(except as specifically provided in this part)

organizational arrangement, or on the basis of personal

characteristics of a plan's enrollees, prospective enrollees

or providers of health services that are unrelated to the

sex, English language fluency, religion, national

1
participate in a plan such as race, age, sex, Englis 

fluency, religion, national origin, income, disability.

create a cause of action with regard to non-health care-related 

activities on the part of a state or alliance.

individual's eligibility to participate in a plan, such as

race, age,

origin, income, disability, or perceived health status.

under this part, a regional alliance may not discriminate

socio-economic status, age. disability, health status,—er

characteristics unrelated to the individual’s eli< 
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II. ANTI-DISCRIMINATION PROTECTION FOR PROVIDERS

NETWORK.

In selecting among providers of health services for

membership in a provider network, or in establishing

the terms and conditions of such membership, a health

plan may not engage in any practice that has the effect

of discriminating against a provider—

characteristics of the provider unrelated to the provider’s

licensure or professional competence, such as race, age,

Engl^islClanguage fIjZ^cy
cy, religion, national origin,sex.

income,

1 f

health status, or anticipated need for health services of

patients of the provider or the personal

a health plan, such as race, age, sex, English language

or perceived health status.

disability or perceived health status; or

characteristics of patients of the provider that are 

unrelated to a patient's eligibility to participate in

fluency, religion, national origin, income, disability

language, age,-or-disability of the provider persona1

SEC. 1402(0) (2) f-move to Title V] SELECTION OF PROVIDERS FOR PLAN

(A) based on the race,—national origin,—sox.

(B) based on the sooio-oconomic■status7- disability
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III. BUSINESS NECESSITY DEFENSE

Sec. 1402(c)(3) [move tO>Title V] BUSINESS NECESSITY.—

shall not be a violation of this subsection, or of any

regulation issued under this subsection, for any person

to take any action otherwise prohibited under this

necessity necessary to achieve a legitimate business

purpose which cannot be substantially accomplished

through less discriminatory means.

defendant.

IV. REMEDIES

Sec. 5238 (a) CIVIL ACTION BY AGGRIEVED PERSON.—

(1) IN GENERAL.—Any person who is aggrieved by the

failure of a state, alliance ox| health plan to comply with

section 1202(b)(4), 1328, [new sections] 1402(a) or section

1402(c) may commence a civil action against the plan in an

appropriate State court or district court of the United

States.

(2) STANDARDS.—The standards used to determine whether

a violation has occurred in a complaint alleging

discrimination on the basis of age or disability under

section 1202(b)(4), 1328, [new sections] 1402(a) or 1402(c)

In establishing

business necessity, the burden of proof shall be on the

Except in the case of intentional discrimination, it

subsection, if the action is required by business
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shall be the standards applied under the Age Discrimination

Act of 1975 (42 U.S.C. 6101 et seq.) and the Americans with

Disabilities Act of 1990 (42 U.S.C. 12101 et seq.).

(3) RELIEF.

(A) Actions against health plans. ~

In an action under paragraph (1), if the court finds

1402(a) or section 1402(c), the aggrieved person may

recover compensatory and punitive damages and the court

may order any other appropriate relief. If there is no

finding of intentional failure, the aggrieved person

may recover declaratory and injunctive relief.

attorneys fees as set forth in paragraph (4), and

compensatory damages, excluding non-pecuniary damages

such as pain and suffering, emotioniil distress and loss

of consortium.

(B) Actions against states and alliances — In an

action under paragraph (1), if thecourt finds that a

state or alliance failed to comply with section

1202(b)(4), section 1328, or (new sections -1402]. the

court may order such relief as is provided under 42

U.S.C. §2000d.

(C) State immunity. -- A state shall not be immune

under the eleventh amendment to the Constitution of the

United States from an action in federal or state court

that the a health plan has intentionally failed to 

comply with section 1202(b)(4), 1328, [new sections]
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requirements of this Act, remedies (including both at

law and in equity) are available fox- such a violation,

as provided in this Act.

(4) ATTORNEY'S FEES.—In any action under paragraph (1),

party, other than the United States, a reasonable attorney's

fee (including expert fees) as part of the costs, and the

United States shall be liable for costs the same as a

private person.

(b) ACTION BY SECRETARY.—Whenever the Secretary of Health

and Human Services finds that a health plan has failed to

comply with section 1202(b)(4), 1328, [new sections] 1402(a)

or section 1402(c), or with an applicable regulation issued

the Secretary shall notify the plan. If

within a reasonable period of time the health plan fails or

refuses to comply, the Secretary may—

(1) refer the matter to the Attorney General with a

recommendation that an appropriate civil action be

instituted;

(2) terminate the participation of the health plan in 

(3) take such other action as may be provided by law.

an alliance; or

under such section^,

the court, in its discretion, may allow the prevailing

of competent jurisdict

In any action against a state for a violation of the
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V. MISCELLANEOUS

Insulating composition of supplemental plansA.

(d) EFFECT OF COMPLIANCE WITH SECTION.— The selection of

services and items to be offered in a supplemental health benefit

policy that complies with the requirements of this section and

with any standards or regulations issued under this section shall

not be deemed a violation of any anti-discrimination provision of

Nothing in this section shall be construed tofederal law.

permit other practices, suchas marketing or enrollment, that are

in violation of the anti-discrimination provisions of this Act.

Preserving more protective state anti-discrimination lawsb.

GENERAL NONPREEMP-T-ION OF EXISTING RIGHTS AND REMEDIES

(a) GENERAL NONPREEMPTION.—Nothing in this title shall be

construed to deny, impair, or otherwise adversely affect a

right or remedy available under law to any person on the

date of the enactment of this Act or thereafter, except to

the extent the right or remedy is inconsistent with this

title.

(b) LAWS PROVIDING GREATER OR EQUAL PROTECTION FOR THE

RIGHTS OF INDIVIDUALS NOT INCONSISTENT WITH THIS

TITLE.—Nothing in this Act shall be construed to

invalidate or limit the remedies, rights, and

procedures of any federal law or law of any state or

political subdivision of any state or jurisdiction that

provides greater or equal protection for the rights of

SEC. 5243.

SEC. 1422. STANDARDS FOR SUPPLEMENTAL HEALTH BENEFIT POLICIES.
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individuals on the basis of race, 

religion, English language fluenc 

bility or any other basis prcr
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What we were asked for

Reasons

New Draft

* New statement of protected classes to be used consistently
* Concept of protection for characteristics unrelated to eligibility to participate in

plan; concept based on consumer picking plan, different than that for 
employment discrimination, where employer picks you

* Merger of anti-discrimination provisions into one section with distinctions for:
1/ remedies against states and alliances
2/ remedies for intentional versus effects test violations

* Clarification of business necessity defense
* Specific preservation of stronger state laws (including those prohibiting

discrimination based on sexual orientation)

* New language modeled on Lewis amendment in Ways and Means
* Reconsideration of remedies for discrimination based on effects, rather than intent
* Insulation for supplemental policies

* Inconsistencies in list of protected classes in HSA provisions
* Desire to include sexual orientation (as in Lewis amendment)
* Lack of protection against sex discrimination and discrimination based on religion in

by actions of states and alliances; inconsistencies between who is protected 
from discrimination by health plans or from discrimination by states and 
alliances

* Negative reaction to business necessity defense
* Remedies for effects violations of Title VII are limited to injunctive relief,

back pay, front pay (?), attorneys fees
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National Women’s Law Center
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meant to pay for theit care. For example, a New York hoipital hat segregated maternity 
patients, and, u a consequence limited the type of care available to them, based on
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Women Need Comprehensive Civil Righto Protections 
to Ensure Full Access to Health Care

whether tliey had private insurance or Medicaid. Consequently, any health care reform 
legislation must also provide civil rights protections for penona that have historically 
been excluded ftom access to health care, such as health status, and socio-economic 
status. The Senate’s Labor and Human Resources Mark, among others, contain 

protection that address these types of discrimination.

Existing federal civil rights laws contain significant gaps. For example, prohibitions 
agunri discrimination in federally-funded programs do not apply acroas the board to 
women. Title VI, Section 504, and the Age Discrimination Act provi^ protection in 

not gender. Consequently, legislation implementing health care reform must contain a 
prohibition against discrimination in federally funded health programs or activities. The 
House Committee on Ways and Means Mark provides this protection.

I

z J •

Civil rights protections are key to ensuring that women, who are among those historically 
underserved by the health care system, have meaningful access to health care. Under the 
existing health care system, discrimination is pervasive; hospitals have turned away expectant 
mothers because they have had little prenatal care; insurance companies have redlined minority 
and low-income communities; health care facilities have refnaed to treat persons with limited 

English proficiency. ^<wr

Therefore, civil rights provisions afenecessary to ensure that universal coverage is a 
reality for all eligible persons. Otherwise /strong proscriptions against discrimination, providers 
and other actors in the reformed health care system will be permitted to continue practices that 
result in health care for only the most "desirable" persons — generally, those with the resources 
to pay. Comprehensive civil rights protections that apply to all actors in the new system, as well 
aa health programs or activities that receive federal funding are critical to any health care reform 
padrage to ensure that the goal of health care reform is realized: expanded access to health care 

for all eligible persons.

Widespread discrimination in the existing health care system means that for many, access 
to necessary health care is a function of one'i sex, race, or national ongift. for exarnplc, 
an untenable result. The reformed system must prohibit all entities from denying eligibto 
persona health care on th® basis of such personal characteristic!. Full protections of this 
nature are found in the House Committee on Education and Labor’s Mark.

In addition, in the context of health care, discrimination also appears in other diverse 
forms, such as refusing to treat persons with illneasea deemed too costly or who lack the

!Y
Ii
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If the taps in existing laws ire not filled, enUtiw in the new health care system,will be
►

is!6 imj w-si-mrM'd

permitted to continue discriminatory practices. For example, a federally funded health 
program could use sex discrimination as a defense for otherwise impermissible 
dlacrimination: t-gM a provider could justify a decision not to treat an African American 
woman by stating it did io, not because □£ her race, but because of her sex.

In addition to prohibiting discrimination, any health care legislation must contain 
appropriate remedies for injured parties. Consequently, a reform package must contain 
an appropriate enforcement mechanism that allows victims to recover monetary damages, 
including punitive damages, injunctive relief, and reasonable costs, including attorney s 
fees and expert witneM fees, all of which are available under other type* of fcdcrel civil 
rights laws. There should also be a provision to permit federal agencies to withhold 
fimds from recipients who have discriminated. This powerful remedy, available under 
Title VI, Section 504, and the Age Discrimination Act, provides actors with the incentive 
to comply with anti-discrimination laws. The House Ways and Means Committee Marie 

provides for this type of enforcement mechanism.



PHI TCV £.1 TFRNATT\/FR07/70/1994 14:40 ■7079AR9599

National Women’s Lav Center

CWil ilghu protectau ue key w ensurinj that womw, who we ‘iJptauS

srved bv the health care system, have meanmgM access to_health> care, 7 

safeguarii. It prehibits discrimination by all actors in thejefOTmed health^e sys^w

HKsssasxtfigSi -
afforded the fall array of civil right® protections available for other protected classes.

*

►

»

►

As a practical matter, this gap in the law means the discriminatory practices that the
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legislation seeks to eradicate will persist, such u hospitals’ storing of obstetrical care 
units In order to keep from having to treat poor women. Of the blatant refusal to treat 

tow-income expectant mothers.

m addition to prohibiting sex discrimination in fedsrally-fandcd health programs or 
Kttvities, the health care legislation must contain an appropriate anforeemait mnehantim 
that allows federal agencies to withhold foods from recipients who have discriminated. 
This powerfal remedy, available under Title VI, Section 504, and the Ag« ©iacriininatipn 
Act, providei actors with the incentive to comply with anti-discrimination laws.
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Women Lack Key OvU Rlghta Protection 
Essential to Ensuring Full Access to Heattn Care

TiUe VI, Section 504, and the Age Discrimination Act

disability, and age, but not gender.

StttlOMl fwfo:-Krrt« nidd and not affiliate lh4^dv“ 

entities in the new system. As a consequence, a avti nghu 
actors subject w the legislation would have no effect on these independent entities.

Without the prohibition against sex discrimination in federally-funded P**™111’ 
unaffiliated with a health plan, such as providers and hospitals, both of which recei 

federal funding, will be able to discriminate against women.

Moreover, sex discrimination will become a defense for ertherwiae impemisriblc 
discrimination: e g a provider could justify a decision not to treat mi African American 
woman by stating it did so, not because of her race, but because of her sex.

EMfins prohibition, ^In* dUcrinunation in fedenfiyfundwl
X, to IXMK1 to wrrum. TW* VI, Section 504, end tt» D,MirtS“ if 
provide protection in fodesUy fiinded prognutu on the bull of race, national ongm, 

disability, and age, but not gender.

2S fe©-for-s®4e model and not affiliate 

entities in the new system.
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emainty as there can be tn the iegi 
lative process that there will be a c;

legislation. Leon E. Panetta, the new­
ly appotnteo wnrte nouie chief of

ed tn comments to the governors by - eral money.
Senator Don Nicklei of Oklahoma. Hie governors nhjact to features of

pressed concern about a proposal by 
the House Ways and Means Commit.

I

tie*, and toms expens astlmate that

ultimately 
Federal Minia. a Democrat who opposes abor-

40 percent of the total health budget 
under control of the Federal Govenv

This proposal
out of the p

OVER THE WEEKEND
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Senate and House — Congress resumes work today with just four 
weeks until its scheduled summer recess. Leaders again take up the 
task or trying to tmd a consensus.
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Saaator Mitchell said the gover* 
non were right to criticize a C__

gover- 
_____ Senate 

Republican proposal that would set 
Strict limits on Federal spending for

cratic proposals in Congress tnehided 
"an affirmative Federal mandate to 
provide access to abortion." He said

package of benefits “comparabli 
those that are now provided by

ms. S Lwmocrsi wno opposcr ■uof- JJJJL ornnizatmna"

In February, the National Gover­
nors* Association adopted a policy 
saying there ought to be a standard 

bie to 
the

------- ------------- ----- cost-effective

ment. as in the House 'Veys snd 
Means bill." This proposal, he said, 
"cuts states out of the process of. 
managing me health care system "

63 million additional people would1 
be eligible for -the new, 

________ fedlcare program. r 
Gov. Howard Dean of Vermont, a 

Democrat who is vice chairman of 
the National Governors' Association, 
said today. “I have very grave con­
cerns about a system that would pul

, Leon E. Panetta, the new White House chief of staff, hinted on the 
NBC News program Meet the Press yesterday that the
Administration was open to a compromise under which coverage of 
abortion might be omitted from some insurance plana

v- ;

Medicaid. The proposal would shift 
comb to the states and “It will devas­
tate your states* budgets," he said.

At the Same time, Mr. Mitchell 
said, "If health care reform is not 
enacted this year, it is as cluse tu a

that such bills, if passed. Would lead 
io "a vast proliferation of abortion 
clinics tn places where they are not 
located today."

Gov. Christine Todd Whitman or 
Maw JtrMy, a Republican, said she

tee that would create a new part ot. 
Medicare to provide health insurance 
to poor people and those wno have no 
other source of coverage. Medicare

Democratic proposals as well as R* 
publican plana. Several governors ex-

I

In a letter to Senator Sob Dole, governors from both parties said on 
Saturday mat they opposed an element of the plan offered by 
Senate Repuoiicana mat sets strict limits on Federal auencjnig on 
Medicaid Senator George J. Mitchell, the majority leader, told the 
governors at their conference yesterday that ha would net 
compromise on providing health coverage for all Americans

Association here, said that “unless 
we enact meaningful reform, states 
will spend more and more of their 
budgets on health care, and so will 
business"

Compromise Is Hinted

Under Fresideni Clinton's proposal 
and under the bills approved by four 
Congressional committees, the Fed­
eral Government would define a 
standard package at health benefits 
that must be provided by all inaur- 
ane« plans, and abortion services are 
among these benefits. ------ -

Such a cap would limit the growth 
of Federal payments for the care of 
the elderly and the puur, but would 
not stop doctors and hospitals from 
raising their charges to private 
health plans to offset the loss of Fed-
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Jis-
a cap 

on Medicaid and Medicare next
year."

“■But when naked today to list the 
essential elements of health care

By ROBERT PEAR 
SmwiwiMMew »»k iimo 

. BOSTON, July I? - The Senate 
mainntv leader. George J. ?4itchell. 
toid the nation's governors today that 

I he would not compromise on the goal 
.if providing health Insurance for all 
Americans, but a Clinton Administra­
tion official hinted at an accommoda­
tion on tne question of insurance cov­
erage for abortion services.

Senator Mitchell, a Maine Demo­
crat. said he was having great diffi­
culty blending nealth care bills into a 
form that would guarantee health in­
surance for all. restrain costs and 
command the support of a majority 
tn the Senate.

“It's going to be excsedingly diffi­
cult" to devise a coherent, sensible 
health plan that attracts enough sup­
port to pass the Senate, he said.

The Senator, speaking at the annu­
al meeting at the National Governors*

staff, did not mention coverage for 
ahnrtioni*. He hinted that the Admin­
istration was open to a compromise 
under which coverage of abortion 
might be omitted from some insur­
ance plans.

On the NBC News television pro- 
■ gram 'Meet the press," Mr. Panetta 
said the Government should not “nec­
essarily Impose one approach or the 
other."

"When a person buys health Insur­
ance now, if they make a decision that 
they want coverage for that kind of 
situation, they can do that," Mr. Pa­
netta said. "That's their choice. 
Frankly, If we provide any kind of 
major health care reform in this 
country, people ought to continue to 
have that choice.”
. Gov. RobenP. Casey of Pwinsylva

the chairman at the Senate Republi­
can Policy Committee. He said meet 
Republican senators oppooe noi only 
requirements for employers to buy 
health insurance for their workers, 
but also tne deftnitton of a standard 
package of health benefits by the 
Federal Government

.... < i.’-T

did not want to see tne FMarei Gov- 
ernment specify abortion coverage 
as a requirement for private health 
plaaa. But she said states should- be 
free to cover abortion under their 
Medicaid programs, as New Jersey 
now does.

The magnitude of the political 
problems facing Mr. Mitchell and the 
Clinton Administration was illustrat-

rem provide 
people and tt

already covers 32 miUioo elderly peo­
ple and 4 million who have disabih*'
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