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L  CIVIL RIGHTS PROTECTIONS
A General Civil Rights Provision

The Bill should be mx‘unded to include a general civil rights provision as set out in
Attachment A,

The Health Security Act (HSA) includes several important civil rights protections,
but these are fragmented and inconsistent. The general anti-discrimination amendment,
including the private right of action and remedies, is designed to prohibit and make
actionable discrimination by amy actor in the healthcare system that receives federal
financial assistance, including the National Health Board, States, Regional Alliances, and
Health Plans. Language prohibiting actions that have the "effect” of discrimination must
be explicitly included, because in interpreting Title VI the Supreme Court in Guardians
Ass’n v. Civil Service Comm’n, 463 U.S. 582, 598, 602 (1983), ruled that retrospective relief
for unintentianal violations should be withheld unless Congress explicitly indicates
otherwise.! Legislative history should indicate that this explicit language is used to ensure
a remedy and should not be interpreted to suggest that Congress believes that less explicit
language in other statutes is insufficient to include the effects standard.

Under the Administration’s Bill, anti-discrimination provisions, causes of action and
remedies are contained in separate provisions addressing the States, the Regional Alliances
and Health Plans. These provisions are inconsistent in the types of discrimination covered
and the bases on which discrimination is prohibited. The single provision proposed would
streamline the anti-discrimination provisions and would apply the same rules and remedies
to all persons and entities receiving federal financial assistance.

B. Other Technical Civil Rights Amendments

The Bill also should be amended to include the technical, more detailed provisions
set out in Attachment B. Appendix B also sets out the reasons supporting these
amendmensis.

C.  Individuals Eligible For Coverage

Undocumented immigrants should be eligible for benefits. Section 1001(c) of the
Bill should be amended to provide: "An eligible individual is any person who resides in

'Although this was a plurality opinion by Justice White, it represents the holding of the
Court because Justice White was the Sth vote in a very splintered decision.



the United States, Puerto Rico and the territories.”" It should also be amended to rename
§100S "Treatment of Nonimmigrants" and delete §1005(a), which states that
“undocumented aliens" are ineligible for beneflts.

IL. ENDING FINANCIAL BARRIERS TO NECESSARY HEALTH CARE SERVICES
A. Co-payments

Individuals and families with incomes under 100% of the federal poverty level
should not be required to make any copayments. Medicaid ellgibles should not be
required to make co-payments higher than those currently allowed under the Medicaid
program and persons with incomes between 100% and 200% of the federal poverty level
should receive a 60% discount on required copayments. The same discounts that apply for
copayments should apply for out-of-pocket costs. The same copayment discounts should
be made available to eligible individuals forced to seek health services out-of-network.
Out-of-pocket costs incurred for mental health services should be applicable for calculation
of the stop-loss amount. Low-income persons in need of long term care must be provided
the same stop loss protection that exists for acute care services.

Under the HSA, all individuals and families, regardless of how little they earn, would
have to pay fees for covered health services (except for health screenings, immunizations,
prenatal care and one post-partum visit). The lowest cost plan created by the Act would
require that enrollees pay $10 for each physician visit, $5 for each prescription and $25 for
each outpatient psychotherapy visit. (Higher cost plans would also be created by the Act,
but are too expensive for most low-income people).

Individuals and families eligible for Aid to Families with Dependent Children
(AFDC) or Supplemental Security Income (SSI) benefits would be entitled to a reduction
of 80% of co-payments (except for non-emergency use of emergency rooms) (§1371).

Co-payments for AFDC and SSI beneficiaries will be: $2 per doctor visit, $1 for each
prescription and $5 for outpatient psychotherapy. Although this level of cost-sharing is
consistent with limits currently required under the Medicaid program in states that have
cost-sharing, most states do not require copayments at all. Thirty-one states and the
District of Columbia require no copayments for physician visits and 9 states only require
3 3.50 copayment for physician visits. Twenty-four states and the District of Columbia
require no copayments for prescriptions. Low-income people who are not AFDC or SSI
beneficiaries, about 40% of the Medicaid eligible population, and other Jow-income people
ineligible for Medicaid will not be able to afford health services if they are required to
make copayments.

The HSA requires all health plans to cap out-of-pocket cost sharing to $1,500 for
individuals and $3,000 for families. (§1332(a)(2)). However, these limits are not sufficient
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to ensure that low-income people will be able to afford necessary health care services.

The copayment discount only applies to services received from the health plan with
which the eligible individual is enrolled. However, people with disabilities or illness
requiring specialty care may not be able to get necessary care from participating health plan
providers. Furthermore, these "stop-loss provisions” do not apply to long-term care
services.

B. HEALTH INSURANCE PREMIUMS

The Blll should fully subsidize premiums for low-income people earning below 200%
of the federal poverty level.

Generally, families would be required to pay 20% of the premium amount.
Employers would have to pay the other 80%. Families not covered through employment
would make premium payments directly to the regional alliance.

Some individuals and families would be eligible for a premium discount. The federal
government would pay a premium subsidy (§9102(b)) for those eligible (§6104((a)(1)).
AFDC and SSI beneficiaries would pay no premiums (§6104(c)(1)(A)). Families who are
not AFDC or SSI beneficiaries but are below 150% of the federal poverty level would
reccive the premium discount. The SubSldy to fund the discount would be the amouat
necessary to help the family pay a premium that is equal to the weighted average of
premiums for the family’s class of enrollment (§6104(b)). Families who are not AFDC or
SSI beneficiaries, but have incomes under 150% of the federal poverty level would pay on
a sliding scale up to 3.9% of their incomes toward the premium amount. Families with
incomes between 150% and $40,000 would pay 3.9% of their incomes toward the premium
amount (§6104(c)(2) and (3)).

Many low-income consumers are employed but do not earn enough money to pay
health insurance premiums required by their employer based health plans, even with the
premium subsidy. Moreover, the premium subsidies only help people purchase health
coverage up to the average priced plan, relegating low-income people to cheaper plans.
Furthermore, low-income people will not get premium subsidies for out-of-network services,
such as a second opinion.

. HEALTH INFRASTRUCTURE:
A Essential Community Providers
Doctors in private practice serving underserved populations should be included as

essential community providers and affirmative obligations must exist to include them in
health plans. The protections of essential community providers should not be subject to
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a fixed deadline. Instead, such protections should exist until such time as Congress enacts
legislation to terminate them. The Secretary of HHS should be instructed to conduct
studies by 2001 and at appropriate intervals thereafter that assess the treatment of
essential community providers and the impact of health care reform on them and to
submit its recommendations to Congress. In addition, tax deductions should be provided
for practitioners currently serving underserved communities.

The Bill provides some protections for health care providers currently serving
traditionally underserved populations. Such "essential community providers"” would include
migrant health centers, community health centers, homeless program providers, family
planning clinics, Indian Health programs, AIDS providers under the Ryan White Act,
Maternal and Child Health providers, rural health clinics, and community practice networks
(as defined in the Public Health Access Initiatives) under the Act (§1582). The Secretary
of HHS would be authorized to certify other providers as essential community providers,
which provide services in health manpower shortage areas or to medically underserved
populations (§§1581, 1583). Doctors in private practice are not clearly included as
"essential community providers” even though they provide essential services to low-income
populations.

The Bill’s substantive protections® for essential community providers are good, but
the 5-year expiration period (8§ 1432) on these protections is too short.

The cost of serving low-income underserved communities is higher than serving
wealthier communities with better health infrastructure. Low-income people tend to be
sicker and need more services than wealthier people. Moreover, they need support services
to access health care services, such as transportation and translation services.

Providers serving low-income and underserved communities need grants and loans
for capito]l improvements, such as renovation, expansion and equipment. Additionally,
public and private providers in low-income communities lack the financial resources to
convert their practices to accommodate a health delivery system based primarily on
managed care. Existing providers will need financial support to set up their own networks,
but incentives for practitioners to locate in underserved areas are necessary. Incentives
should include grants for equipment and capitol available to both new and exsting
providers.

’Health Plans are required either to enter into a written provider participation
agreement with essential cammunity providers or enter into a written agreement to make
payments to essential community providers (§1431). Health Plans also are required to treat
the provider at least as favorably as other providers with respect to the scope of services,
payment rates, availability of financial incentives, risk limitations, and assignment of
enrollees.



B. Subsidies for Charity Hospitals

The cap on subsidies to hospitals serving vulnerable populations should be
eliminated, sufficient funding for such providers guaranteed and the flve-year expiration
date on these subsidies deleted.

1k

The Act would eliminate payments to a state for hospitals serving disproportionately
high numbers of charity and Medicaid patients. As part of the Public Health Access
Initiatives, the Act would provide for payments to hospitals serving vulnerable populations,
which is capped at $800,000,000 per year (§3481). Payments would only be made under
this section for a period of 5 years. This may not be enough money for municipal, not-for-
profit, voluntary and traditionally minority hospitals.

IV. CONSUMER PROTECTIONS

The Bill should be amended to provide stronger consumer protections, including
enforcement mechanisms and performance standards, as set out in Attachment C.

In addition, the Bill should be amended to eliminate the national health card.
Furthermore, the Bill does not provide sufficient privacy protection with regard to medical
information and should be amended to include express protections. Such protections
should include that personal information may only be disclosed with the consent of the
individual, that health record information systems must be required to have security
measures buflt in to protect personal Information from unauthorized access and
disclosure, that employers be denied access to personally identifiable health records and
contain a private right of action for an violation of these requirements. There should also
be an appropriate punishment for unauthorized disclosure of protacted information.

Consumers’ rights to privacy must be protected. The bill would require that a
national health card be issued for enrolled individuals. Such a national identification card
would likely become a de facto national identification card required to prove lawful status
in the United States and would yield discrimination against persons who appear to be
foreign. Furthermore, the bill does not prohibit the use of social security numbers as the
identification care number, which could be used to gain access to a vast amount of personal
medical information.

"
V. DEFINITION OF FAMILY

This Bill should be amended as set out in Attachment D to make clear that various
forms of non-traditional families meet the definition.



VI. COMPREHENSIVE BENEFITS PACKAGE

The Bill should be amended to ensure that health services currently available under
the Medicaid program will continue to be available to all Medicaid eligibles as part of the
comprehensive beneflts package, that all mandated services be provided on the effective
date of the Act and that the preventive services meet the health needs of low income
women. XL '

The HSA creates a mandatory set of health care services, known as the
comprehensive benefits package, that must be covered by participating health plans.
Although its aim is to create a comprehensive set of basic health services for all eligible
individuals, the HSA fails in at least two fundamental ways to ensure that certain health
services will be available under Medicaid.

First, under the HSA, many low income eligible individuals will not have access to
health services currently available under Medicaid and some important services will not be
provided upon the effective date of the Act. By failing to include or by excluding certain
health services from the bill's comprehensive benefits package, many low income individuals
will not be able to afford health services that they currently receive under the Medicaid
program. For example, the proposed comprehensive benefits package would not cover
some vision and dental care services for adults, rehabilitation services for congenital
illnesses or to prevent deterioration, medically necessary mental health services beyond
short-term care, and enabling and supportive services such as transportation costs. Many
of these health services are vital and without them low income individuals will go without
health care services that might minimize the potential for more serious and costly health
care problems.

The HSA also limits the availability of important health services to low income
individuals by permitting some services to be phased-in as late as the year 2001 and by
excluding from coverage important health services that are now available to individuals
currently eligible for Medicaid. Denying some low income individuals access to critical
health services for a phase-in period effectively undermines the bill’s stated purpose of
providing universal coverage to all eligible individuals.

Second, many low income people will not get the preventive services they need. For
example, women will be unable to obtain certain cancer screening tests with sufficient
frequency to improve the chances for early detection. The HSA covers clinical breast
exams, Pap smears and mammograms every two or three years depending on the age of the
woman. To improve the chances of early detection, the frequency limits currently stated
in the HSA should be replaced with the periodicity schedule recommended by the
American Cancer Society.











































































Leadership Conference Proposed Amendments on Perforinance Standards
and Data Collection - ATTACHMENT C

1. Performance Standards

In order to ensure that states are involved with making certain that health plans comply with the

Act’s quality performance standards, section SO13 should be modified as follows (new language
1s underlined):

Each health plan shall --

(1) measure and disclose performance on quality measures used by --
(A) participating States in which the plan does business;
(B)  regional alliances and corporate alliances that offer the plan; and
(C)  the National Quality Management Council;

Q) furnish information required under subtitle B of this title and provide such other
reports and information on the quality of care delivered by health care providers
who are members of a provider network of the plan (as defined in section
1402(f)) as may be required under this Act;

(3)  provide information and reports on the qualitv of care delivered by the heath plaa
State in which the business; and

4) maintain quality management systems that --
(A) use the national measures of quality performance developed by the
National Quality Management Council under section 5003; and
(B)  measure the quality of health care furnished to enrollees under the plan by

all health care providets who are members of a provider network of the
plan.

2. Data Collection

Data should be collected in a format that permits monitoring of the various actors in the plan.
Accordingly, Title V, Subtitle B should be modified as follows:

Section 5003(b) Subject of Measures. -- National measures of quality performance shall be
selected in a manner that provides information on the following subjects. . .

(7)  Compliance with the anti-discrimination provisions of this Act.
Section 5101(d) Uses of Information. -- The health care information described in subsection (e)
shall be collected and reported in a manner that facilitates its use for the following purposes .
(9)  Establishing and monitoring compliance with the anti-discrimination provisions

of this Act.

Section 5101(e) Health Care Information. -- The health care information referred to in subsection



(a) shall include data on -- . . .

®

(1

)

de

any fact that may be necessary to determine whether an entity is in compliance
with anti-discrimination provisions of this Act, including data regarding the race,
sex, national origin, citizenship status, language, socio-economic status,
disability, sexual orientation, and locality of eligible individuals by census tract.

Public Information. -- (a) The following information shall be available to the public -

(1)

)
3)

4)

information concerning providers, such as costs, identity, location, qualifications,
and availability;

procedures used to control utilization and to assure and imprave quality of care;
data regarding the race, sex, national origin, citizenship status, language, socio-
economic status, disability, sexual orientation, and locality of eligible individuals;
and,

all such information shall be available to eligible individuals in foreign languages
and other alternative formats.

(b) Public information gathered under this section shall be collected and maintained in a manner
that is consistent the privacy and security standards established under Section 5120.
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DISCRIMINATION ISSUES IN HEALTH CARE REFORM

L_Redlining issugs - i.e., manipulation of geographic boundaries

A. Setting Alliance boundaries -

HSA prohibits discrimination by states in setting boundaries for alliances.
(§1202(b)(4)). Also, a Metropolitan Statistical Area cannot be subdivided (except to the
extent that it crosses state lines). (§1202(b)(5)). This prohibition on breaking up a MSA also
applies to corporate alliances in setting premium areas. (§1384). Under Chairman’s mark,
voluntary purchasing coops would be established by states. If latter are smaller than state-
wide, same issues would apply of potential use of boundaries to shape alliances/coop areas
that in effect separate low-income or other less desirable enrollees from others. Community
rate is based on population of the alliance.

B. Selection of service areas by health plans

HSA prohibits discrimination in any action, including selection of service areas.
(§1402(c)) State has discretion to require health plan to serve certain areas as a condition of
the certification or bid. (§1203(e)}(1)(B)).

IL Basic inclusion i

A. Enrollment - refusals 10 enroll

HSA prohibits underwriting and requires health plans to enroll all eligble individuals,
with no discrimination based on a number of factors, referencing personal characteristics.
(§1402(a)(1)). Bealth plan can cut off enrollment when capacity is reached, but cannot use
capacity as a proxy for discrimination. (§1402(a)(2)). This is the point where there is the
strongest basis for using concept of no denial for any reason unrelated to eligibility to
participate. Other bills have similar provisions: S. 1170, §1111; S. 1579, § 1204.

B. Enrollment - indirect manipulation of enrollment

There is much concern about how plans will market themselves so as to more or less
blatantly discourage enrollment by less desirable groups. HSA forbids plans from any
practice "that has the effect of attracting or limiting enrollees on the basis of personal
characteristics such as* several protected categories. (§1402(a)(1). HSA also prohibits
marketing materials that are false or misleading, or that are distributed to less than the full
service area of a plan. (§1404(a)).

C. Coverage limits

1. Again, HSA and other bills prohibit directly any differentiation in benefits offered
by a plan and any or most (depending on bill) pre-existing conditions provisions. HSA
§1402(b); S. 1770 §1112; S. 1579, § 1204.
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Title X

Page 131 of the Chairman's mark
Amend Title X, section VITII, (A) tO read

"Any health plan, mmmmmw.nw
i foderal al b t

m.mmnx%ﬁn#%mm
engages in activity, either directly or through econtractual

arrangements, that has the effect of discriminating against any
individual on the bagis of race, national eorigin, gendar, age.
religion, language. disability, sexual orieantation, income,
health status or anticipated need for health services would be
liable to that individual or entity"

(underlined language would be added)
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