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NY Has to Update End-of-Life Laws

By Karen Orloff Kaplan

refuse unwanted medical treatment, the New

York State Court of Appeals ruled unani-
mously last month that a [.ake Success man must
pay $100,000 to a Great Neck nursing home for
keeping his permanently unconscious wife on life
support, even though he had evidence that she
never would have wanted that to happen.

According to the Oct. 14 ruling, Grace Plaza of
Great Neck Inc. was entitled to be paid for keeping
Jean Elbaum alive froin 1987 to 1989 after her
husband, Murray Elbaum, had, according to a low-
er court decision, presented them with *‘clear and
convincing'' evidence that she had made repeated
requests not to be maintained on artificial life sup-
port. The Court of Appeals, however, said docu-
mentation of Jean's Elbaum's wishes was lacking.

New York is one of just two states that prohibits
family meinbers from making medical decisions on
behall of loved ones without clear and convincing
evidence of their end-ol-life wishes.

The Elbaum ruling also is a glaring example of
the failure of the law in New York and elsewhere
to impose penalties on health-care institutions for
providing unwanted care, and to prevent health
institutions from making massive raids on (amily
finances.

Since the Karen Ann Quinlan case in 1976, state
laws throughout the country overwhelmingly rec-
ognized the rights of patients and their families to
refuse medical treatment at the end of life. Yet, the
courts consistently have been reluctant to give
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teeth to these rights, and they leave people with no
recourse but to fight health-care institutions thut
impose the unwanted care.

The New York State Court of Appuuls “mes-
sage'’ was that people who would not wish to be
kept alive in a perinanently unconscious condition
should protect themselves by filling out advance
directives — the general term for & living will —
and a durable power of attorney for health care.

A living will allows individuals to indicate their

degree of care they wish to re-
ceive at the end of life. A health-
care proxy allows someone
whom the individual appoints to
make medical decisions on be-
halfl of that individual when he
or she becomes incapacitated

Jean Elbaum was being (ed
through a tube implanted in her
stomach. She was permanently
unconscious, had no hope of re-
covery and previously had told
her husband that she would nev-
er want to be kept alive under
such circuinstances

When the nursing home re-
fused to withdraw the tube, El-
baum refused w pay for the un-
wanted treatinents. in 1987, the
nursing home sued him for pay-
ment and he sued the nursing
home to have her feeding tube
removed.

Alter winning his suit on ap-
peal ta end treatment, Elbaum
was able, in 1989, to have his
wife transfered to another facih-
ty where the tube was removed
and Jean Elbaum was allowed to
die peacefully. Yet, Murray El-
baum and his {wmily were left
with their grief over Jean El-
bauin's prolonged death — and $100,000 in medi-
cal bills from Grace Plaza

New York's state law has been modified since
1987 w permit health-care proxies, und cases like
Nancy Cruzan's in Missouri have modified the way
courts view these 18sues. Yet, New York's unani-
mous Court of Appeals ruling highlights the need
for the State Legislature to create a “safety net”
for those who (ail to take (ull advantage of their

— Continued vn Next -Page

New York’s End-of-Life Laws

— Continued [rom Preceding Page
right to refuse medical treatment at the end of life,
by passing a surrogate decision-making statute.

‘This type of statute would allow families a voice
in making decisions for incapacitated patients who
do not have any advance directives. In (act, follow-
ing the Elbaum decision, Court of Appeals Judge
Stewart Hancock Jr., who nffered a concurring
opinion on this case, cxplicitly criticized the legal
standard adopted by the Court.of Appeals in earli-
er cases. This requires *‘clear and convincing"' evi-
dence of a patient's wishes before life support can
be withheld or withdrawn

Believing that this standard is "“unworkable,”
Hancock called for “legislative attention™ that
would enable family members in New York to
muke end-ol-life decisions (or each other.

Nowadays, many health<care professionals are
reluctant to rely on informal decision making about
end-ol-life choices in the absence of advance direc-
tives, since they are afraid of professional or crimi-
nal liability. Surrogate or family decision-making
statutes provide authorization for next-ol-kin to
make treatment choices for the incompetent pa-
tient who has not executed a living will or appointed
an agent through a health-care proxy.

The best protection against unwanted medical
treatment remains a written advance directive. The
nation 'sproblem is that so few peaple have complet-
ed their advance dircctives. No ane hesitates about
getting lile insurance, (ire insurance, flood insur-
ance, etc. The insurance against the anguish that
advance directives provides loved ones should like-
wise be high on the list.
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A question for the living: How do you prepare to die’

'Group launches
nationwide campaign
to promote living wills.

By RUTH SHURMAN
Courier/Medill News Service

WASHINGTON — From Hillary
Rodham Clinton, who plans to sign
a living will, to Dr. Jack Kevorkian
assisting in 19 deaths, “to be or not
to be™ is still the question.

Dcath is the last great taboo. Two
million people die in America every
year, more than 27,000 of them in
lowa. Eighty percent die in institu-
tions such as hospitals, hospices, or
nursing homes. Two-thirds die of
cancer, heart diseasc and other
chronic illness, but we are remark-
ably ill-prepared for coping with
these statistics.

According to a 1991 Gallup poll,
48 percent of Americans have writ-
ten a will to dispose of their proper-
ty, 34 percent have made their own
funeral or burial arrangements, but
only 20 percent have written a living
will or “advance directive” instruct-
ing family and doctors about health-
care decisions in case they have a
terminal or debilitating illness or
injury.

This week, a national campaign to
educate the public and health care
workers about advance directives
was launched by Choice in Dying

_Inc. (CID). The campaigners aim to
closc the gap between the 75 percent
of Americans who think living wills
are a good idea, and the 20 percent
who actually have one.
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Death: State-by-state

Assisted suicide
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States that allow both living wills and the
appointment of a health care agent.

WEE States that allow only living wills.
(7] States that allow only health care agents.

States where assisted suicide is explicitly
defined as a crime.

States where assisted suicide is a criminal
act under common laws.

States where the law on assisted suicide
is unclear.

Source: Choice In Dying, Inc., New York COURIER g
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Other Facts
° Approximately 60 percent of Choice In Dying’s membership is female.

® Of the 10,000 individuals registered in Choice In Dying’s Living Will
Registry, 70 percent are female.

#RH

Call 1-800-989-WILL for more information
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Choice In Dying, Inc.

For Information Contact:
Laurie Oseran 202/362-1505
Deborah Kaufman 212/366-5540

FACTS ABOUT END-OF-LIFE CARE

Every year 2 million people die in America -- 80 percent in hospitals, hospices, or
nursing homes. Chronic illness, such as cancer or heart disease, account for two out of
every three deaths. It is estimated that approximately 70 percent of these people die after
a decision to forgo life-sustaining treatment. (Louis Harris and Associates)

It has been estimated by the President’s Commission for the Study of Ethical Problems
in Medicine and Biomedical and Behavioral Research that 5,000 patients per year are
kept alive in a permanently vegetative state (PVS) by ventilators and artificial feeding
tubes.

In 1988 the American Academy of Neurology concluded that patients in a persistent
vegetative state do not have the capacity to experience pain. Hence, removal of a
hydration or feeding tube cannot cause suffering.

Medical, legal and ethical authorities agree that there is no difference between
withholding unwanted life support and withdrawing life support when it has already been
started. Not one of the 50 states’ advance directive statutes makes a distinction between
withholding or withdrawing life support treatment.

In 1990, the U.S. Supreme Court ruled that the right to refuse unwanted life-prolonging
treatment is protected by the Constitution. This landmark decision is the result of the
Nancy Cruzan right-to-die case. The ruling stated that competent adults have the right
to refuse treatment including artificial hydration and nutrition.

The American Medical Association (AMA) adopted the position in 1989 that, with
informed consent, physicians could withhold or withdraw treatment from patients who
are close to death. The AMA also concluded that physicians could discontinue life
support if a patient is in a permanent coma.

Results of a 1988 American Medical Association poll of physicians revealed that 80 to

90 percent of American physicians agree that withholding and withdrawing of feeding
and hydration is permissible in certain circumstances.

Call 1-800-989-WILL for more information





























