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the white house

June 25, 2000

MEMORANDUM TO THE PRESIDENT

FROM:

SUBJECT: RESPONSE TO BIDEN LETTER ON BANKRUPTCY

CC: JOHN PODESTA

I. Brief Summary

GENE SPERLING
SARAH ROSEN WARTELL

Below is a brief summary of four basic issues that relate to Senator Biden’s letter to you. Following the 
brief summary is more a detailed analysis of each issue.

3. Clinic Violence: Senator Biden argues that the additional language of the Schumer amendment is not 
needed. It is true that some judgments that result from clinic violence may be nondischargeable 
under current law; but there is no doubt that the Schumer amendment would address “a far wider 
range of potential debtor liability than is currently covered” (Congressional Research Service) and 
would reduce the litigation barriers that are now being placed before those seeking to collect multi­
million dollar judgements against clinic violence defendants. Moreover, the new language that 
Chairman Hyde offered and the Republicans intend to include will give rise to new questions about 
what standard of proof Congress intended before a victim can block the discharge of such debts, 
miring clinic violence victims in yet more litigation.

2. Homestead Exemption: Senator Biden acknowledges that the homestead exemption language in the 
final bill is not all that we would have sought. He suggests that, because Senator Kohl -- the 
amendment’s original sponsor -- is satisfied, we should be too. The final provision does make it 
more difficult to move to Texas or Florida on the eve of bankruptcy to benefit from their uncapped 
homestead exemptions, but it does nothing to prevent a wealthy longtime Texan or Floridian from 
shielding assets from their creditors in the form of extravagant homes. Under the bill, both moderate­
income debtors and their wealthier counterparts will be required to devote a portion of their future 
earnings for five years to repay their debts; but some will be able to do so while retaining great 
wealth in their homes. Others (in other states or renters) will be left penniless, liquidating whatever 
assets they have. That seems fundamentally unfair.

1. Fair Debt Collection Practices Act Amendment: Senator Biden asserts that Senator Lott intends to 
drop this provision, if it will avoid a veto. While we have heard similar rumors, we have no 
assurance that it will happen. Moreover, if the rumor is true, it seems necessary for you to indicate 
that you will veto over the issue to get Senator Lott to drop the amendment. As we wrote in our 
earlier memo, this is an especially pernicious provision that has not received any public scrutiny, as it 
was in neither bill and only added in conference. All the major consumer groups wrote Congress on 
Friday to express their strong opposition to its inclusion.



Further AnalysisII.

Whatever legal ambiguity may exist, there is none in the minds of the abortion rights community. They 
are deeply offended that so many of those who have been found liable for acts of clinic violence and 
intimidation have repeatedly sought refuge in the bankruptcy system. Similarly, anti-abortion activists 
and Chairman Hyde have starkly refused any meaningful compromise on the issue, signifying its growing 
symbolic importance to the broader abortion rights fight. If you signed a bill that failed to include some 
language to accomplish the goals of the Schumer amendment, the pro-choice community would harshly 
criticize your decision.

This is a pernicious provision because it could give check collectors de facto rein to intimidate and 
harass lower-income debtors, knowing that their financial position would prevent them from hiring 
counsel. The FTC has made clear that there is no policy justification for treating check collectors and 
other debt collectors differently. Abuses occur in both areas. Moreover, private remedies are an 
essential aspect of the enforcement scheme under the FDCPA. If a debtor, in financial difficulty, is 
unable to recover the cost of legal representation from those who are grossly abusing their rights, 
they will never be able to vindicate those rights. Senator Torricelli suggested a minor change, which 
the Republicans accepted, that limits attorneys’ fees to cases where the debtor can prove that he or 
she had no intent to defraud. But we agree with Senators Leahy and Sarbanes that such a standard is 

impossible to prove.

4. Overall Balance in the Bill: While we have focused on outstanding amendments, most of your advisors 
find the basic underlying bill to be unbalanced and unsatisfactory. We agree that requiring debtors 
with the capacity to repay their debts to do so could lower interest rates, benefiting many Americans, 
and would be consistent with your emphasis on personal responsibility; however, most of the debtors 
filing for bankruptcy do not have the capacity to repay and are not abusing the system. A far more 
balanced bill could have been drafted to accomplish our shared goals without slanting the playing 
field in many small ways against all debtors. While the improvements that Biden and we achieved in 
the Senate and conference make this bill better than the flawed House bill, we made significant 
compromises and lost as often as we won. (See details below.) The lack of balance in the underlying 
bill remains deeply troubling to the majority of your advisors. (We should note that Secretary 
Summers has a slightly different view. He agrees that this is not the bill that we would have written 
and that you should threaten veto pointing to the clinic violence, debt collection, and homestead 
issues. But he also believes that the remainder of the bill is not sufficiently flawed to justify a veto 
on the merits, attentive as he is to the economic benefit of lower interest rates that may result from 
somewhat lower debt write-offs by creditors.)

Finally, we note that Senator Biden has long pressed for bankruptcy reform, perhaps in part because of 
the strong interest of credit card companies headquartered in Delaware. In fact, the final bill that we now 
face is the product of an intense lobbying campaign by the credit industry. Many in Congress support or 
feel compelled to support this bill.

1. Fair Debt Collection Practices Act (FDCPA): The FDCPA provides essential protections for 
consumers from abusive practices by debt collectors including: invasions of privacy, harassment, 
false or deceptive representations, and unconscionable collection methods. For example, it precludes 
late night and repetitive phone calls, leaving a message with your employer that you are delinquent 
on your debts, and false threats of legal action. There was nothing about the FDCPA in either the 
House or Senate bill, but in Conference Senator Hatch has insisted on a provision that would 
eliminate attorneys fee awards for violations of the FDCPA, if the defendant is collecting bounced 
checks rather than other defaulted debt.



The Washington Post recently ran an editorial entitled “The Rich Win.” They wrote:

3. Clinic Violence: Senator Bidden asserts that current law prevents the discharge of judgements 
stemming from violations of the FACE Act and the Schumer amendment is not needed. While he is 
arguably right about the former point, the goals of the Schumer amendment were broader and are not 
fully accomplished by current law or new language proposed by Chairman Hyde.

2. Homestead Exemption: Senator Biden is largely correct that the language in the bill would prevent a 
galling form of abuse -- the “last-minute sheltering of assets through the purchase of expensive 
homes.” (Consumer activists believe that, in fact, wealthy debtors will be able to use various 
techniques to postpone bankruptcy long enough so that the two-year window will not prevent, only 
limit, the sheltering of assets by wealthy debtors moving their residence to a State with an unlimited 
homestead exemption.) The language in the final bill does not address our more fundamental 
concern: does the bill treat moderate-income debtors and wealthy debtors equitably?

“Bankruptcy reform involves balancing two principles. Debtors must not be allowed to use the 
law to avoid repaying loans when they can actually afford to do so; on the other hand, debtors 
should not be forced into serious hardship. The reform in Congress probably will increase 
hardship: It toughens the rules for ordinary debtors, most of who declare bankruptcy not out of 
irresponsibility but because of catastrophic medical bills, unemployment, or divorce. At the 
same time, the reform does too little to clamp down on an egregious loophole known as the 
homestead exemption, which is used by wealthy debtors.”

The editorial goes on to argue that the minor limitations in the bill on homestead exemptions “won’t 
have much effect.” The Post is largely right. A debtor, who has resided in a $10 million, mortgage- 
free estate in Florida for more than two years, can file for bankruptcy. The wealthy debtor will be 
allowed to continue to live in that lavish home. However, a moderate-income, Florida resident who 
rents her home and files for bankruptcy to discharge overwhelming credit card or medical debts, may 
be forced to move, if her rent is more than allowed under the new formula, based on median area 
housing costs, that will determine how much of her debt she must repay over the next five years.

The Problem: Under current law, a debtor cannot discharge debts “for willful and malicious injury by 
the debtor to another entity or to the property of another entity.” The Supreme Court has interpreted 
this “willful and malicious” standard strictly. It held in Kawaauhau v. Geiger, 118 S. Ct. 974 (1998), 
that the “willful and malicious injury” exception is limited to intentional torts and does not include 
liability for claims attributable to “negligent or reckless” conduct. Specifically, the Court held that 
the word “willful” modifies “injury” so that intentional behavior that was not intended to cause injury 
is not sufficient. Id. at 977. For example, imagine that an activist were to bomb a clinic at night, 
thinking the facility were vacant, but a security guard was killed. The activist’s liability for the 
physical property damage would be nondischargeable, under current law, but not their liability for the 
wrongful death of the guard.

This is not merely a theoretical question for the abortion rights community. Numerous anti-abortion 
activists found liable for clinic violence and intimidation have filed for bankruptcy and sought to 
discharge their debts. Six of the 12 “Nuremberg Case” defendants (who posted abortion doctors’ 
names on a website and then crossed out the names of those who were murdered) have now filed for 
bankruptcy. Each was jointly and severally liable for a judgement of over $100 million. Each filed on 
the eve of efforts to identify their assets or garnish wages, so as to collect on that judgement. (These 
cases are still in litigation, so the outcome is not yet clear.) Similarly, Operation Rescue’s Randall 
Terry said, after a judgement was entered against him:



Analysis:

Schumer’s Proposal: The Schumer amendment, adopted by the Senate by a vote of 80-17, would 
have made nondischargeable any debt that resulted from a judgement, order, consent decree, or 
settlement agreement (including damages, fines, penalties, costs, or attorneys fees) arising from: (a) 
FACE Act actions; (b) violations of Federal, State or local law designed to protect access to health 
care facilities and the provision of health services; (c) violations of any law resulting from actual or 
attempted harassment, intimidation, interference with, obstruction of, injury to, threat to, or violence 
against any person who provides or receives health services or that deters a person from obtaining or 
providing health services; (d) violations of any law resulting in damage to a health care facility; or 
(e) violation of a court order or injunction protecting access to health care facilities.

“I cannot in good conscience permit the National Organization [for] Women, Planned 
Parenthood and others who have profited from abortion to harass my wife and family and 
possibly get money from me to continue their crusade against unborn life.... Hence I have filed 
a Chapter 7 petition to discharge my debts to those who would use my money to promote the 
killing of the unborn.”

The Hyde Alternative: Chairman Hyde proposed an alternative that would make nondischargeable 
debts “that arise from any judgement, order, or decree entered by a Federal or State court for a willful 
and malicious threat of serious bodily injury against an individual.” Abortion rights activists believe 
this adds little to current law, because it reiterates the high “willful and malicious” mental state 
requirement and only involves threats of serious bodily injury.

(3) The Schumer amendment would cover many other types of clinic access judgements not 
nondischargeable under current law. The Schumer amendment sought to address discharge of a 
range of penalties that would not meet the “willful and malicious” standard of current law or the 
Hyde proposal. In fact, the CRS analysis to which Biden refers says that Schumer’s amendment 
“is far broader in scope and would encompass a far wider range of potential debtor liability than 
is currently covered by [current law].” For example:

(1) It is true that FACE Act violations would likely be found nondischargeable under current law. 
The FACE Act also has an intent standard. It imposes liability on those who “by force or threat 
of force or by physical obstruction, intentionally injures, intimidates, or interferes with” the 
provision of reproductive health services. Therefore, as the Congressional Research Service 
(CRS) concludes, it is likely that liability under the FACE Act would only be found, if there was 
an intentional tort of the kind that existing law already covers.

(2) The Schumer amendment, however, would make it easier to prevent discharge of FACE Act 
judgements and reduce litigation: CRS also found that it would be “easier” for the clinic 
violence victim to establish that FACE Act liability should be nondischargeable under the 
Schumer amendment than under current law. Under current law, they must make a special 
request for a court determination of nondischargeability and prove that the conduct underlying 
the liability was actually “willful and malicious.”
Neither would be required under Schumer. Abortion rights advocates argue that beleaguered 
clinics and victims should not have to endure yet more litigation and cost when trying to assert 
their lawful claims.



(a)

(b)

(c)

4.

Injunctions: Many clinic access debts accrue as a result of violations of injunctions. Such 
violations are strict liability offenses. If a court tells a protestor to stay away from a 
clinic, fines accrue for each day he or she protests without further inquiry into intent. 
The Schumer amendment would have made such debts nondischargeable.

State Clinic Access Laws: Similarly, the Schumer amendment would have made nondischargeable 
debts under those State clinic protection laws that have no intent standard or one that is 
not as high as “willful and malicious.”

Balance in the Underlying Bill; Senator Biden cites four provisions that are included in the 
final bill. Each is an important improvement over earlier versions, but none represents the balanced 
approach that your Administration sought for three years.

Political Environment: Abortion rights activists argue that Chairman Hyde, who testified as a 
character witness in a 1998 clinic violence trial, was adamantly opposed to the FACE Act from the 
outset. They believe he is working now with anti-abortion forces to let perpetrators escape liability 
for the very same types of acts that the FACE Act was intended to address. They view this as a major 
battle in the fight to preserve reproductive freedom.

'Violations Meeting Only a Lower Standard for State of Mind: The Schumer amendment also 
would have made nondischargeable judgements for “harassment of, intimidation of, 
interference with, obstruction of, [and] injury to” clinic health service providers. CRS 
concluded “the state of mind necessary to cause “interference” or “injury” may be short 
of the “willful and malicious” intention to cause injury or damage required under current 
law.”

(a) Protections for Low-Income Debtors: The final bill includes a “safe harbor” that protects those 
under median income from motions by creditors alleging their use of Chapter 7 is abuse. It is
not, however, complete protection from the means test. The below-median income debtors must 
still provide the detailed financial information on income and expenses and an analysis of their 
capacity to repay their debts. Moreover, U.S. bankruptcy trustees are required to scrutinize their 
capacity to repay under the means test. While the trustees believe that they will find few of these 
low-income debtors must be moved to Chapter 13, it is not the complete “safe harbor” from the 
means test that the Administration (and even Chairman Hyde) sought. Moreover, there are new 
filing and counseling requirements that apply to all debtors that are intended to create 
disincentives for debtors to file for bankruptcy.

(b) Clearer Disclosure of the Terms of Credit Card Loans: The disclosures required will tell a
debtor that: “Making only the minimum payment will increase the interest you pay and the time 
it takes to repay your balance.” The disclosure also will include a generic example, although the 
numbers in the example will not relate to their individual circumstances. They also will be 
advised of an 800 number that they can call to find out how long it will take to repay their debt 
making only the minimum payment. We had supported a Durbin amendment that was included 
in the Senate bill from the previous Congress, which would have required the credit card 
company to calculate for each debtor not only the duration of payments but also what they would 
pay over time based on their particular situation. (For example: “If you make only the 2% 
minimum monthly payment on your balance of $ [debtor’s actual balance] at an interest rate 
of % [debtor’s actual interest rate] it would take months to repay the balance in full and you 
would pay in total $ .”) Creditors resisted calculating the precise period for each debtor, 



(d)

complaining about the programming costs, and fought any effort to have the debtor advised (even the 
few who will call the 800 number) of the total amount they would repay.

In addition to the provisions that Senator Biden mentions, there are other provisions in this bill that are a 
far cry from the provisions that we thought fairly balanced competing equities. For example:

Protection for Family Support Payments: In response to the First Lady’s powerful arguments 
two years ago, this bill does contain provisions that should provide greater protection for child 
support and alimony in bankruptcy than does current law. However, she raised the issue because 
the bill made a wider class of credit card debts nondischargeable and those new 
nondischargeable debts would compete with child support and alimony. While child support and 
alimony is now largely although not completely protected), the new classes of nondischargeable 
credit card debts also survived (although somewhat narrower than initially proposed. Thus, for 
example, any debtor filing for bankruptcy will be unable to discharge credit card cash advances 
above $750 incurred in the final 70 days before bankruptcy, even if those advances were used to 
feed, clothe, or shelter a family juggling overwhelming debts. While the goal of the change is to 
target those who abuse the system by running up debts before a bankruptcy filing, it will actually 
reach many debtors innocent of such intent.

(c) Stronger Protections against Coercive Reaffirmations: The Administration did fight for and 
win inclusion of a new disclosure that all debtors must receive before they can reaffirm a debt. 
However, the form we proposed (used in about 10% of districts today) was rejected and a far less 
comprehensive form was substituted. Thus, while we won broader use of mandatory disclosures, 
we compromised significantly on the information provided. In addition, we had initially sought 
judicial scrutiny of all such reaffirmations; we eventually had to agree to scrutiny only of those 
where analysis suggests that the debtor has no capacity to repay the debt reaffirmed. Thus, 
courts may not find other debtors who are being coerced into reaffirming their debts, where the 
debtor has some limited capacity to repay but a legal right to discharge that debt. Moreover, to 
get any judicial scrutiny, we had to agree to language that consumer advocates believe will 
provide many new defenses to creditors whose collection practices are being challenged.

(e) Judicial Discretion to Consider Individual Circumstances in Applying the
Means Test: Under current law, a court can deny a person access to Chapter 7 
discharge if they find that the debtor’s filing constituted substantial abuse.
The presumption is in favor of the debtor’s filing. If it is abuse, the debtor must file under 
chapter 13 and repay what they can for 3 years. Under the final bill, if a debtor has the capacity 
to repay 25% of their debts or $10,000, which ever is lower, over 5 years, they must file under 
Chapter 13 and repay for 5 years before the remainder of their debt is discharged. Allowable 
expenses are determined by rigid allowances that specify how much one can spend for housing, 
food, clothing, transportation, etc. (The IRS previously developed these formula expenses to be 
used as “guidelines” - not caps - for tax collection. Even Chairman Hyde agreed with us that 
we should develop bankruptcy specific standards.) The court can only vary from those 
allowances if they find “special circumstances that justify additional expenses with no reasonable 
alternative.” The Administration had sought far greater judicial discretion to determine where 
abuse existed and where a person’s existing pattern of spending was reasonable. For example, a 
debtor may choose to live in a more expensive area in order to be close to a family member who 
provides free and safe daycare for young children. However, the formula allowances will not 
pay for such high housing costs, but would pay for actual day care expenses. Thus, the rigid 
formula could have the unreasonable effect of forcing someone to move away from family to 
lower housing costs and put their children in unfamiliar, more expensive day care, and actually 
could result in less money available to repay creditors.
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(f) Household Goods Protected from Creditor Seizure: Under current law, creditors who take a 
blanket lien in goods purchased with their credit (e.g., Sears) can seize or threaten to seize their 
collateral to compel repayment; however, debtors may avoid liens on, inter alia, “household 
goods.” The final bill spells out precisely what goods one can protect from seizure. For 
example, it specifies one radio, one television, and one personal computer only if used primarily 
for the education or entertainment of minor children. It seems to many that such a precise list is 
unnecessary. A court can determine when a debtor wants to protect luxury goods and when they 
want to protect the reasonable contents of their family’s home. But creditors argued that pro­
debtor bankruptcy judges could not be trusted. We also argued that such goods rarely retain 
significant resale value. The primary reason for a creditor to threaten to seize such goods is to 
compel the debtor to find the resources to repay or to reaffirm a debt that otherwise they would 
be legally entitled to discharge. Consumer advocates fear that creditors will use the new 

limitation to intimidate debtors.



June , 2000

Dear Mr. Speaker:

I write again because I am deeply concerned about recent developments concerning 
bankruptcy reform legislation pending before Congress. I understand the House and 
Senate Republican Leadership has reached a conclusion on a package they will soon 
move through the Congress. We have not seen the final language, but, if the verbal 
description is accurate, I will veto the bill.

OMB Director Lew sent a letter to the informal conferees, on May 12, 2000, that laid out 
the principles against which I will judge any final bankruptcy bill that comes to my desk. 
I would like to sign a balanced consumer bankruptcy bill that would encourage 
responsibility and reduce abuses of the bankruptcy system on the part of debtors and 
creditors alike. The majority of debtors turn to the bankruptcy system, not to escape bills 
they can afford to repay, but because they face hardship - uninsured medical expenses, 
unemployment, or divorce. We can target the abuse without placing unnecessary 
barriers between a “fresh start” and those who turn to bankruptcy as a last resort. I 
remain concerned about the balance in the bill that the informal conferees have produced.

First [and foremost] [Chuck wants it in, Larry wants it out], I cannot support a 
bankruptcy bill that fails to require accountability and responsibility from those who use 
violence, vandalism, intimidation, and harassment to deny others access to legal health 
services. Too many have strategically abused the bankruptcy system to avoid the 
penalties that Congress and the States have imposed for such illegal acts. The language 
that I understand the Republicans will include is inadequate to this task. It would require 
a finding that there was a “willful and malicious” threat of serious bodily injury before 
certain debts would be made nondischargeable. Often, no such finding is made when 
holding parties liable for their actions to deny others access to legal health services under 
Federal or State law. The final legislation must include an effective approach, such as 
the one contained in the amendment by Senator Schumer, which was passed the Senate 
by a vote of 80 - 17.

I am also concerned that the changes proposed to the Fair Debt Collection Practices Act 
would deny an effective remedy to victims of abusive check collection practices. We 
have yet to hear a compelling rationale for why check collectors should not be subject to 
the same requirements as those who collect other debts. No committee in either body of 
Congress ever considered this issue, raised for the first time in Conference. At a 

In addition, in my letter of June 9, 2000,1 highlighted five issues - then still unresolved - 
- that could help to determine whether the balance struck in the final bill meets my 
standards of balance and fairness. On three of these issues, the Republican resolution is 

seriously flawed.



Sincerely,

WILLIAM J. CLINTON

I am satisfied that the agreement reached with Senator Kennedy on the pension issue, if 
included in the final bill, will appropriately protect retirement assets in bankruptcy while 
addressing any abuse that may exist. Similarly, the minor changes to the credit card 
disclosure provisions that have been described will not seriously threaten the ability of 
consumers to access important information that can help them understand the 
implications of the debt they are incurring.

minimum, the proposal should be subject to full Congressional consideration, so that 
public scrutiny can be applied to the implications of the proposed changes.

I remain concerned, however, that the negotiations on other provisions have produced a 
bill that has lost some of the balance that the Senate bill had tried to achieve, albeit 
imperfectly from my perspective. As a result of all these concerns, I will veto the bill 
that we understand the Republicans plan to forward to my desk. But I continue to urge 
Congress to reconsider and send me a fair bill that meets the test of balance.

The proposed limitation on state homestead exemptions will address, for the first time, 
those who move their residence shortly before bankruptcy to take advantage of large state 
exemptions to shield assets from their creditors. But the proposal does not address a 
more fundamental concern: unlimited homestead exemptions that allow wealthy debtors 
in some states to continue to live in lavish homes. Given how other provisions designed 
to stem abuse will affect moderate-income debtors, it seems unfair to leave this loophole 
for the wealthy in place.
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De U' Colleague: 

WASHINGTON. o.e. 20510 

June 23, 2.000 

Cliiiic Violence 

We are writing because of our very serious· concerns regarding the Bankruptcy Reform 
Ac: (S. 625) conference. We are concerned that a key provision CDswing those who commit acts 
of ;linic violence cannot discharge their debt through bankruptcy may be removed or weakened 
to :he point of meaninglessness. .

You may remember the notorious °Nuremberg Files 11 website which.collected personal 
int,)rmation about abortion providers, clinic staff, law enforcement officials, judges, and 
po iticians. The site chillingly listed the names of those who had been wounded in grey type, and 
thl · names of those who had been murdered were crossed out. The site also included many 
M·:mbers of Congress. The FBI and the U.S. Marshal's Service advised the plaintiffs that these 
w, ,re serious threats to their lives and offered to provide 24-hour protection. 

Just weeks ago, another defendant in the "Nuremberg Files" case, Joseph Foreman, filed 
fo,· bankruptcy. Foreman was one of the 12 individuals and two anti-abortion groups ordered to 
p<1 y more than $107 million as a result of their activities. 

When the verdict was rendered, one of the "Nuremberg Files'' defendants admitted: 
": fany of us have divested ours�lves of assets in order they (pro-choice supporters] - they can't 
t.1 ._e them away." To date, six of the 12 individual ''Nuremberg Files" defendants have filed for 

f b,,nkruptcy. 

This latest development further highlights the essential importance of retaining the clinic­
v, �lence provision in its-full strength in any final bankruptcy ·legislation. The Bankruptcy Code 
ci .rrently allows some perpetrators of clinic violence to discharge their debts. This provision 
\\ :mld halt such evasions of the law . 

. 
We may have different views about abortion, b�t tl:iis issue is not about being pro-choice 

n · pro-life. This issue is pro-law and pro-women's health. Preventing bankruptcy from being 
u ,ed to escape accountability for acts of clinic violence will strengthen the enforcement of the
J.-w, and will help vindicate the purposes of the Freedom of Access to Clinic Entrances Act.

Sincerely, 

lt!t,I vv .. vv-
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We have seen no language and cannot be sure what they are planning, but if they 
move a bill as it has been reported, they will not have addressed the President's 
concern on at least 3 important issues:

Clearly, this issue is one of the key issues that the President will consider when he 
decides whether any bill sent to him by Congress meets the test of balance.

Senator Lott said that he would try to bring the bankruptcy bill to the floor 
of the Senate this week? Will the President sign that bill?

We are disturbed by recent developments on Capitol Hill regarding the 
bankruptcy bill. On June 9th, the President sent Congressional leaders a letter that 

noted (1) concern with the balance struck in the underlying bill, as well as (2) 
concern about 5 “member-level” issues then open. It appears that some of those 
may have been resolved, but that that the Republicans have decided to unilaterally 
resolve others.

the homestead exemption;
the proposed amendment to the Fair Debt Collection Practices Act; and 
abuse of bankruptcy by those seeking to avoid judgements for clinic 
violence.

[Note: POTUS may send another letter this week. 
This guidance is good only until such letter is sent. 

This tries not to go beyond his last letter.]

GUIDANCE ON BANKRUPTCY
June 26, 2000 

The President’s letter to Congressional leaders made clear that he hopes to be sent 
fair and balanced legislation, but he would “not hestitate to veto unfair 
legislation that fails the test of balance. ”

- .'■■: i' h
USA Today reports that the current bill contains a loophole that aids the 
rich? Is the President prepared to veto the bill because of the homestead 
provision?

The President shares the concern expressed by critics cited in the USA today story 
that the current provisions in the bill do not do enough to limit homestead 
exemptions.

In his June 9th letter to Congressional leaders, the President noted his concern that 

the current bill does “not adequately address the problem of wealthy debtors who 
use overly broad homestead exemptions to shield assets from creditors.”



June 2000

Dear Mr. Speaker:

I write again because I am deeply concerned about recent developments concerning 
bankruptcy reform legislation pending before Congress. I understand the House and 
Senate Republican Leadership has reached a conclusion on a package they will soon 
move through the Congress. We have not seen the final language, but, if the verbal 
description is accurate, I will veto the bill.

First, I cannot support a bankruptcy bill that fails to require accountability and 
responsibility from those who use violence, vandalism, intimidation, and harassment to 
deny others access to legal health services. Some have strategically abused the 
bankruptcy system to avoid the penalties that Congress and the States have imposed for 
such illegal acts. The language that I understand the Republicans will include on this 
subject is inadequate. It would require a finding that there was a “willful and malicious 
threat of serious bodily injury” before certain debts would be made nondischargeable. 
Often, no such finding is made when holding parties liable for their actions in denying 
others access to legal health services under Federal or State law. The final legislation 
must include an effective approach to this problem, such as the one contained in the 
amendment by Senator Schumer, which passed the Senate by a vote of 80 - 17.

OMB Director Lew sent a letter to the informal conferees, on May 12, 2000, that laid out 
the principles against which I will judge any final bankruptcy bill that comes to my desk. 
I would like to sign a balanced consumer bankruptcy bill that would encourage 
responsibility and reduce abuses of the bankruptcy system on the part of debtors and 
creditors alike. The majority of debtors turn to the bankruptcy system, not to escape bills 
they can afford to repay, but because they face hardship - uninsured medical expenses, 
unemployment, or divorce. We can target the abuses without placing unnecessary 
barriers before those who turn to bankruptcy as a last resort in need of a fresh start. I 
remain concerned about the balance in the bill that the informal conferees have produced.

In addition, in my letter of June 9, 2000,1 highlighted five issues that could help to 
determine whether the final bill meets my standards of balance and fairness. On three of 
these issues, the Republican resolution is seriously flawed.

I am also concerned that the changes proposed to the Fair Debt Collection Practices Act 
would deny an effective remedy to victims of abusive check collection practices. We 
have yet to hear a compelling rationale for why check collectors should not be subject to 
the same requirements as those who collect other debts. Moreover, no committee in 
either body of Congress has considered this issue, raised for the first time in Conference. 
At a minimum, the proposal should be subject to full Congressional consideration, so that 
public scrutiny can be applied to the implications of the proposed changes.



Sincerely,

WILLIAM J. CLINTON

I remain concerned, however, that the negotiations on other provisions have produced a 
bill that has lost some of the balance that the Senate bill had tried to achieve, albeit 
imperfectly from my perspective. As a result of all these concerns, I will veto the bill 
that we understand the Republicans plan to forward to my desk. But 1 continue to urge 
Congress to reconsider and send me a fair bill that meets the test of balance.

I am satisfied that the agreement reached with Senator Kennedy on the pension issue, if 
included in the final bill, will appropriately protect retirement assets in bankruptcy while 
addressing any abuse that may exist. Similarly, the minor changes to the credit card 
disclosure provisions that have been described will not seriously threaten the ability of 
consumers to access important information that can help them understand the 
implications of the debt they are incurring.

The proposed limitation on state homestead exemptions will address, for the first time, 
those who move their residence shortly before bankruptcy to take advantage of large state 
exemptions to shield assets from their creditors. But the proposal does not address a 
more fundamental concern: unlimited homestead exemptions that allow wealthy debtors 
in some states to continue to live in lavish homes. In light of how other provisions 
designed to stem abuse will affect moderate-income debtors, is it fair to leave this 
loophole for the wealthy in place?
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June 22, 2000 - Draft

MEMORANDUM TO THE PRESIDENT

JOHN PODESTACC:

FROM:

DECISION ON BANKRUPTCY REFORM LEGISLATIONRE:

ISSUE PRESENTED:

GENE SPERLING
CHARLES BRAIN

Senator Lott has advised Senator Daschle that negotiations on bankruptcy reform legislation are 
over. The Republicans agreed to make some further concessions on a couple of the outstanding 
issues, but the final resolution fails to address three key concerns we noted in your recent letter to 
the Congressional leadership regarding the homestead exemption, discharge of penalties for 
violations of clinic access laws, and an exemption from the Fair Debt Collection Practices Act 
(FDCPA) for check collectors. These problems come on top of the dissatisfaction many of your 
advisors feel with the balance struck in the bill’s other provisions.

Senator Daschle has asked about your intentions. He believes that, if you are clear that you 
intend to veto the bill now, we have some chance of keeping 34 Democratic Senators from 
supporting the final bill in its current form. If we do not signal any intention now and see what 
develops on the Hill, Daschle believes, momentum will build and the bill will pass by a veto­
override margin. While he personally would support the bill in its current form, he would join 
you at least in opposing the clinic access and check collector provisions.

Your advisors unanimously recommend that you send another letter to the Congress that: (1) 
indicates that you will veto the bill that Lott described as final; (2) strongly implies that you will 
sign no bill without adequate clinic access provisions; (3) stresses your concerns with the 
current resolution of the check collector and homestead issues and the lack of balance in the 
remainder of the bill; but (4) leaves you room to decide how to proceed if the clinic access issue 
are resolved.

Eleven Democratic Senators were opposed to the bill on relevant grounds when it passed the 
Senate. Senator Durbin, who led the bipartisan effort last year and voted for the Senate bill, has 
determined that the final bill is unacceptable to him, regardless of the outcome of these 
remaining issues. Senator Leahy, who voted for the Senate bill and has worked hard to ensure a 
fair process, believes that the clinic access and the check collector issue swing the balance against 
an already flawed product; he will vote against it in this form and recommend a veto. Senator 
Schumer, who strongly opposes the bill, believes that the clinic access issue will mobilize others. 
Senior staff to Senator Torricelli, the lead Democratic sponsor of the legislation, recommend that 
he oppose the bill unless there is some further compromise on clinic access. (We have been 
unable to confirm yet his personal view.) However, if clinic access is resolved, he would urge all 
Democrats to support the bill. Senator Biden, however, will support the bill in its current form 
regardless of the resolution of the clinic access issue.
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ADMINISTRATION APPROACH TO BANKRUPTCY REFORM 

We have said repeatedly that you support balanced consumer bankruptcy that would encourage 
responsibility and reduce abnsesofthe bankruptcy system on the part of debtors and creditors

ASSESSMENT OF NON-MEMBER ISSUES

ASSESSMENT OF RESOLUTION OF MEMBER ISSUES

liiEliETilHairili

In a letter to the informal conferees on May 12,2000, Jack Lew set forth your key principles. A 
detailed assessment of the resolution of these issues is in the attached appendix.

Pensions: “The final bill may eliminate protections for reasonable retirement pensions that 
reflect years of contributions by workers and their employers."

To guide Congress in striking the proper balance, we have set forth principles that should be met 
by a final bill. Many of these issues were resolved on a bipartisan basis by Congressional staff. 
Others were reserved as “member issues.” Just this week, Lott advised Daschle of the 
Republicans’ final offer on these issues and their plan to move forward attaching bankruptcy to 
the next available vehicle.

You wrote to Congressional leaders on June 9"’ setting out your concerns about five open member 

issues. Our assessment of the resolution of these issues is below. In short, two issues of those 
have been resolved to our satisfaction (pension cap and credit card disclosures); one issue has 
been resolved to the satisfaction of key Senate Democrats but not to ours (homestead); and the 
Republican resolution of two issues (clinic access and check collector exemption) is unacceptable 
to the lead Democrats on those issues, although some Democrats would support the bill 
nonetheless.

alike. We can eliminate abuse without hurting those forced to turn to bankruptcy, the vast 
majority of whom are faced with some of the hardest circumstances that life has to offer - 
divorce, unemployment, illness, and uninsured medical expenses. Although we should not 
countenance people using bankruptcy to escape bills they can afford to repay, we also should not 
enact punitive legislation that places insurmountable barriers before the people who file for 
bankruptcy as a last resort.

For example, our fundamental concern about the rigidity of the means test in the Senate biLLwas 
not addressed. Moreover, changes were made from the Senate bill to shift a few more debtors out 
of Chapter 7 and limit a bit further the court’s discretion to determine whether a debtor has the 
capacity to repay. Similarly, flawed language from the Senate bill narrowly limiting the family 
household goods that debtors can protect from creditor seizure was included in the final bill. 
While no one of these provisions alone merits your veto, cumulatively, they represent undesirable 
changes relative to the Senate bill.

In short, the final bill’s provisions are closer to the Senate bill, than the House bill, but they do 
not incorporate the balance that you have sought. They reflect a compromise between a House 
bill that we thought badly one-sided and a better Senate bill about which we still had significant 
concerns. While all of your advisors believed when we wrote you on May 5"' that you should 

sign a bill close to the Senate bill, this bill is a somewhat closer call.



The Senate bill included a noxious provision that would have allowed creditors to demand that 
debtors waive bankruptcy protection for pension assets as a condition of receiving credit. That 
was dropped in Conference, but Senator Grassley insisted on some limit on otherwise unlimited 
pension assets shielded from creditors. Senator Kennedy was deeply concerned that such a cap 
would send the wrong message about retirement savings. Moreover, seemingly large retirement 
accounts do not necessarily provide for extravagant lifestyles for workers with increasingly long 
life expectancies. A compromise was reached between Kennedy and Grassley that caps only 
certain IRAs, excluding amounts rolled over from employer pension plans, at $1 million. 
Moreover, the court has discretion to waive the cap in the interests of justice. This resolution 
seems reasonable and consistent with our arguments in the homestead context.

Homestead: “The final bill may not adequately address the problem of wealthy debtors 
who use overly broad homestead exemptions to shield assets from their creditors."

Senator Kohl, the Democratic Senate champion of this issue, is satisfied that this resolution 
represents a good first step and establishes the principle that some nationwide limitation on 
homestead exemptions is appropriate. (Kohl is undecided whether he will support or oppose the 
overall bill.) Senator Leahy does not want to flank Senator Kohl on the left on this issue. Thus, 
if you take this issue to the public, you will have only long-time bankruptcy bill opponents like 
Wellstone, Kennedy, and Nadler joining you from Congress. However, many editorial pages 
around the country have pressed this issue hard and would applaud your concern.

The Senate bill requires modest new credit card disclosures. Consumers would be given better 
information about credit card “teaser rates” and the impact of making only the minimum payment 
on the length of time one would be repaying debt. Your letter referred to an effort by Senator 
Gramm to exclude small banks from the provisions’ scope. However, the provisions survived 
without the exclusion, although for two year the Federal Reserve Board will be asked to provide 
consumers with an 800 number for information about credit cards issued by smaller banks - an
800 number that larger banks will have to provide themselves. The Senate hill’s modest 
disclosure requirements have been effectively preserved.

State law allows debtors to exempt from the bankruptcy estate home equity valued up to specified 
homestead exemption thresholds. Five states (including Texas and Florida) have unlimited 
homestead exemptions, effectively allowing wealthy debtors to shield millions in assets in 
valuable mansions, while avoid repayment of their creditors. It seems to us fundamentally unfair 
to ask low- and moderate-income debtors to devote future income to repay all the debts that they 
can, while leaving loopholes that allow the wealthy to shield assets from their creditors. The final 
bill has a modest limitation on unlimited homesteads, in that debtors must have had the equity in 
the home for two years prior to the bankruptcy filing. This does not address our fundamental 
issue. Moreover, wealthy debtors often can use bankruptcy planning to postpone bankruptcy for 
two years while they qualify for the unlimited homestead exemption.

Credit Card Disclosures: “The final bill may weaken important credit card disclosure 
provisions that will help ensure consumers understand the implications of the debt they are 
incurring.”

Fair Debt Collection Practices Act: “The final bill may include an anti-consumer provision 
eliminating existing law protections against inappropriate collection practices when 
collecting from people who bounce a check.”



STATUS IN CONGRESS

In conference. Senator Hatch has insisted on an anti-consumer provision (in neither the House or 
Senate bills) which would eliminate attorneys fee awards for violations of the Fair Debt 
Collection Practices Act, if the defendant is collecting bounced checks rather than other defaulted 
debt. This is a pernicious provision because it could give check collectors de facto rein to 
intimidate and harass lower-income debtors, knowing that their financial position would prevent 
them from hiring counsel. Often, the only effective enforcement of the check collector 
provisions is class action litigation, financed by firms because of the potential for attorneys fee 
awards. Senator Torricelli suggested a minor change, which the Republicans accepted, that limits 
attorneys’ fees to cases where the debtor can prove that he or she had no intent to defraud. 
Senators Leahy and Sarbanes argue that such a standard is impossible to prove. Our 
fundamental concerns have not been addressed.

This is the hardest issue for the Democrats who want to support the bill. Abortion rights groups 
are energized. If you take a strong position, this is the issue most likely to rally Democrats in 
opposition to the bill. Even Senator Torricelli is expected to oppose the bill if further changes are 
not made to this provision, although Senator Biden does not believe this issue should bring down 

the entire bill.

The Senate bill included a Schumer amendment to address the announced strategy of anti­
abortion protestors using bankruptcy to avoid penalties for violence against family planning 
clinics in violation of the Freedom of Access to Clinic Entrances Act (FACE) and its state 
counterparts. We strongly supported the amendment. The Vice President was in the Senate 
chamber when they voted to break a tie, if needed. To avoid embarrassment, the Republicans 
ensured that the amendment passed by a vote of 80-17. However, in conference, they have 
steadfastly refused to include it or a comparable measure. Their alternative, which they have 
unilaterally announced will be in the final bill, does little beyond current law. It precludes 
discharge of all judgements for acts of violence where behavior was shown to be willful and 
malicious. Advocacy groups argue that few of the actual judgements against, or settlements 
reached with, defendants who harassed clinic patients include a finding of willful and malicious 
behavior. Moreover, harassment and intimidation does not always include violence. Thus, the 
final unilateral resolution does not satisfy our concerns.

Clinic Access: “Some in Congress still object to a reasonable provision that would end 
demonstrated abuse of the bankruptcy system. We cannot tolerate abusive bankruptcy 
fdings to avoid the legal consequences of violence, vandalism, and harassment used to deny 
access to legal health services.”

It will not bg an easy task to convince 34 Senators to oppose the bill. Senator Daschle has 
conducted ^preliminary whip count. While many are still undecided and few any substantive 

knowledge of the bill’s final provisions, Daschle’s office conclude it will be very difficult to 
obtain a veto sustaining margin. Although there are reports that some Senators are rethinking 
their positions on the bill in its current form. Senators Durbin and Leahy are the only Senators 
who voted for the bill on the floor to publicly announce that they will now oppose the measure. 
Nonetheless, Senators Schumer, Kennedy, and others believe that the clinic violence amendment 
is salient enough, and has sufficient support from the women's and choice groups, that a critical 
mass will rally around this issue and vote against the bill if you lead the way. In addition. 
Senators Leahy and Sarbanes strongly oppose the Hatch check collector amendment and plan to 
use it to try to unite Democrats in opposition.



RECOMMENDATION

I

DECISION

1. Send the letter as proposed

2. Let’s discuss

There is little prospect for overcoming the strong veto-proof margin of 313 to 108 by which the 
House passed its bill last May. Moreover, you can expect that the Republicans will send 
whatever vehicle they use for the bankruptcy bill to the House first to try to gather momentum.

Your advisors unanimously recommend that you send another letter indicating that the 
Republicans “final” bankruptcy bill is one that you would veto. The letter would note that there 
has been an acceptable resolution on pensions and credit card disclosures, but that you have 
continuing concerns about the check collector, homestead, and clinic access provisions. Special 
emphasis will be given to the clinic access issue, so that no one reading the letter would doubt 
you would veto any bill without its satisfactory resolution. A reader should also be concerned 
that you might veto a bill that does not resolve the homestead and check collection issues to your 
satisfaction, but the letter will give you sufficient latitude to make that decision later. There is a 
real risk that Congress could resolve the clinic access issue, leaving you with only a handful of 
Democratic Senators joining you in opposition to a bill with the other provisions.

Senator Daschle’s staff report that their boss is inclined to support the bill in its current form. 
The Minority Leader would likely stand with you in opposition to the bill, however, if you make 
an early and clear statement of your intent to veto the measure in its current form. As noted 
above, Senator Leahy will oppose the bill with the flawed clinic violence provision and 
recommend that you veto the measure. Senator Torricelli’s staff believe he will as well. Those 
two lead Democratic negotiators would be joined by a group of roughly 12 Democrats, led by 
Senators Kennedy, Durbin, Schumer, Feingold, and Wellstone, who will oppose the bill in 
whatever form it is presented to them. On the other hand, there is a group of five to seven 
Democrats, led by Senators Biden, Johnson, Breaux, and Reid of Nevada, who will likely support 
the bill in whatever form it is presented to them. Senator Jeffords is the only Republican who has 
publicly noted some concerns with the measure.



APPENDIX
ASSESSMENT OF UNDERLYING BILL’S BANKRUPTCY PROVISIONS

In a letter to the informal conferees on May 12, 2000, Jack Lew set forth your key principles. 
Our assessment of the resolution of these issues is below.

In the last Congress, the First Lady wrote of her concern with provisions that make additional 
credit card debt nondischargeable in bankruptcy, thus leaving it to compete with higher societal 
priorities that also are nondischargeable - especially payment of child support and alimony. In

Means Test: “Access to Chapter 7 should not be governed by an arbitrary means test, but 
by reasonable guidelines that take into account individual circumstances.”

We have argued unsuccessfully that various changes are needed to build more discretion into the 
system to determine whether, in the debtor’s individual circumstances, they really have the 
capacity to repay. We have also sought less stringent thresholds and various technical changes to 
prevent unfairness in the application of the test. We did succeed in preventing creditors from 
filing motions to challenge low-income debtors’ bankruptcy filings, but these below-median 
income debtors will be subject to the burdens of new means test paperwork and trustee scrutiny 
even though only a tiny fraction will have any capacity to repay their debts. While some modest 
improvements were made in conference, the final bill (like both House and Senate bills) does 
not address many of our fundamental concerns.

During bankruptcy, too many debtors are misled or deceived into agreeing to repay debts that 
they cannot afford and have a legal right to discharge. The final bill contains provisions, based 
on an Administration proposal, that make it significantly more difficult to mislead or deceive 
debtors who cannot afford to reaffirm their debts. To get our proposal included in the Senate, we 
had to make some significant compromises with the credit card industry that cause consumer 
advocates concern. We sought further improvements in conference but they were not made. 
However, truly offensive provisions from the House bill (that would have banned class actions as 
a remedy for existing law violations) were dropped. As a whole, your staff believe these 
provisions are a net improvement for consumers over current law.

Improving Credit Card Practices: “Both debtors and creditors must be required to be 
responsible. Bankruptcy reform should be balanced by including provisions that address 
credit-card practices that may lead to bankruptcies.”

Protection Against Coercive Reaffirmations and Practices: “There must be appropriate 
safeguards against coercive creditor practices that compel debtors to forgo their rights and 
that disadvantage more scrupulous creditors.”

Non-dischargeable Debts and “Cram Downs”: “The goal of repaying creditors must be 
balanced with the need to protect social priorities, such as payment of child support, 
alimony, and taxes, and to preserve a meaningful opportunity for a fresh start.”

As discussed in the body of the memorandum, modest new credit card disclosure requirements 
were included in the Senate. These largely survived in tact in the final bill. Consumers are given 
better information about credit card “teaser rates” and the impact of making only the minimum 
payment on the length of time one would be repaying debt. Overall, while we believe more 
information could be provided more clearly, these provisions are an improvement over current 
law.



We have a similar concern about provisions in the final bill that would give secured creditors 
unprecedented rights to collect amounts in excess of the value of their collateral. (Current laws 
“crams down” their claim to the value of the security. Thus, if a car is worth less than the 
amount originally borrowed, the claim is limited to the car’s value.) Since secured debt must be 
satisfied if the collateral is to be kept, collection of other societal priorities (like child support, 
alimony, and taxes) might also suffer a bit. The bill also skews the distribution of scarce debtor 
assets toward undersecured creditors instead of unsecured creditors (like credit card companies). 
The latter firms support is ironic, but this was a political bargain they made with car financing 
firms to win Senator Abraham’s support. While the final bill is better than the House provisions, 

our fundamental concern was not addressed.

The Administration has been concerned about inflexible pre-bankruptcy filing hurdles, including 
paperwork and counseling requirements and fees. We were also concerned about attestation 
requirements and sanction provisions that could deter attorneys from representing debtors or raise 
the costs of representation. The final bill waives fees for low-income debtors, reduces some of 
the paperwork requirements, and eliminates the most chilling requirements for debtors’ attorneys. 
While hardly the provisions we would have written, we do not have strong objections to the 
remaining provisions.

response, the bill’s proponents left the new categories of nondischargeable credit card debt, albeit 
somewhat narrower, but added provisions to clarify that child support and alimony are the highest 
priority. These provisions will work in many cases to improve the payment of child support and 
alimony in bankruptcy; however, in a small portion of cases after bankruptcy discharge, these 
new nondischargeable credit card debts could crowd out child support or alimony. Our argument 
is very technical, however. Rhetorically, they have neutralized our child support and alimony 
criticism.

Barriers to Entry or Representation in the Bankruptcy System: “Inappropriate barriers 
should not be created to entry into or effective representation in the bankruptcy system.”
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Record Type: Record

Ruby Shamir/WHO/EOP@EOPTo:

melanne and i should talk about this as soon as we get off the phone.

Forwarded by Ann O'Leary/OPD/EOP on 06/09/2000 11:32 AM

Record Type: Record

Ann O'Leary/OPD/EOP@EOPTo:

Forwarded by Sarah Rosen Wartell/OPD/EOP on 06/09/2000 11:28 AM —

RecordRecord Type:

See the distribution list at the bottom of this message To:

cc:
Subject: URGENT FOR GENE RE BANKRUPTCY LETTER

Gene asked me to revise this letter and get it to him. If it is okay with him, it is to go to Karen Tramontano 
who will try to read it to Podesta. Find out if he wants to read it himself again or just send it on, but get his 
guidance before noon. He wanted it to go.

This reflects comments or clearance from WH Leg (Wiginton), OMB (Deich and Minarik), Treasury 
(Summers, Eiszenstat, and Elmendorf), DoL (on pension issue -- Kramerich), DoJ (Posner). Have not 
been able to reach O'Leary in the first lady's office. Also reflects attempt to address comments Gene 
passed on this morning from staff meeting.

Sarah Rosen Wartell
06/09/2000 11:28:22 AM

cc:
Subject: URGENT FOR GENE RE BANKRUPTCY LETTER

cc:
Subject: URGENT FOR GENE RE BANKRUPTCY LETTER

y?* Ann O'Leary

06/09/2000 11:32:38 AM

/•* Sarah Rosen Wartell
06/09/2000 11:20:47 AM
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Draft — June 9, 2000

Dear Mr. Majority Leader:

I am concerned, for example, that the final bill:

I sincerely hope that balanced, bipartisan bankruptcy reform will be completed this year, 
but I will not hesitate to veto unfair legislation that fails the test of balance.

The House-passed bill was so one-sided that I would have vetoed it. The Senate-passed 
bill’s bankruptcy provisions represented a bipartisan attempt to balance legitimate debtor 
and creditor interests, although I had serious concerns about some aspects. My 
Administration has watched carefully as the informal conferees have sought to reconcile 
these two bills. We have been disappointed, as compromise has resulted in changes that, 
bit by bit, erode protections for all debtors - not simply those few who abuse the system. 
There remain a number of key issues not yet clearly resolved. While there may have 
been some informal progress on these issues, it is very important that the resolution of 
these issues be fair. Their outcome will help determine whether the final bill tips the 
scales.

• may not adequately address the problem of wealthy debtors who use overly broad 
homestead exemptions to shield assets from their creditors;

. may weaken important credit card disclosure provisions that will help ensure 
consumers understand the implications of the debt they are incurring;

• may eliminate protections for reasonable retirement pensions that reflect years of 
contributions by workers and their employers; and

• may include an anti-consumer provision eliminating existing law protections 
against inappropriate collection practices when collecting from people who 
bounce a check.

I write to urge a fair resolution of the open issues in discussions on bankruptcy reform. I 
have long made clear my support for legislation that would encourage responsibility and 
reduce abuses of the bankruptcy system on the part of debtors and creditors alike. We 
also must ensure that a reasonable fresh start is available for those who turn to 
bankruptcy as a last resort when facing divorce, unemployment, illness, and uninsured 
medical expenses. Bankruptcy reform legislation should strike the right balance.

Finally, I am deeply disturbed that some in Congress still object to a reasonable provision 
that would end demonstrated abuse of the bankruptcy system. We cannot tolerate 
abusive bankruptcy filings to avoid the legal consequences of violence, vandalism, and 
harassment used to deny access to legal health services. Senator Schumer’s amendment 
should be included in the final legislation.

The Honorable Trent Lott 
Majority Leader
United States Senate
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Sincerely,

William Jefferson Clinton

IDENTICAL LETTERS TO DASCHLE, HASTERT, AND GEPHARDT
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Record Type: Record

To: Ruby Shamir/WHO/EOP@EOP

cc:
Subject: Bankruptcy Update -- HIGHLY GONFtDENTIAt

Please share with Melanne.

Forwarded by Ann O'Leary/OPD/EOP on 07/20/2000 10:55 AM

Record Type: Record

To:

cc:

Per Michael's request, here is a status report, but please treat as very sensitive.

Gene was pretty clear -- our view is the inverse of what our letter said.

So after various delays, Gene, Chuck, Joel W. and I met with Lott staff. (As I feared, they also brought 
Hatch and Grassley staff -- so the Dems were pissed.)

Clinic Access - We essentially gave them a recent draft that Schumer had floated not so long ago 
(although only hours after he floated it, the Republicans announced they were going with their current

Homestead - We gave them language that includes what Senator Kohl has already negotiated with them 
(pocketing the deal that you can't add more than $100,000 in equity to a home or move to a new home in 
a new state within 2 years of bankrutpcy - except that you can carry the equity you had in your old home 
in the old state to the new home in the new state) plus we added an absolute cap of $250,000 on state 
homestead exemptions. We suggested that number wasn't written in stone but indicated the zone that we 
thought it should be.

As you know, Lott called the President and said - in short -- you've said what you won't sign, tell us what 
you will sign. He urged POTUS to send Gene to hill "with language" to discuss.

Fair Debt Collection Practices - This amendment should not be included. Despite press reports that 
Hatch will drop it, they made a feeble attempt to defend it - but I suspect largely as a negotiating tactic. If 
everything else were resolved, I suspect it would be gone.

Sarah Rosen Wartell
07/20/2000 10:20:15 AM

Michael Deich/OMB/EOP@EOP, Andrew Abrams/OMB/EOP@EOP, Alan B.
Rhinesmith/OMB/EOP@EOP, Joseph J. Minarik/OMB/EOP@EOP

douglas.elmendorf@do.treas.gov, Ann O'Leary/OPD/EOP@EOP, Joel K. Wiginton/WHO/EOP@EOP 
Subject: Bankruptcy Update - HIGHLY CONHBENT+At-

uxn
Z

I 5 ( ?

Ann O'Leary
u 07/20/2000 10:55:47 AM

DETERMINED TO BE AN ADMINSTRATTVE 
MARKING Per E.0.12958 as amended, Sec. 3.3 (c) 

Initials:-Date 



Gene also said that the President does not believe the underlying bill is balanced and is no fan of the bill. 
Gene said he couldn't say that we might not be a bit more flexible about these issues if they would have 
addressed many of our concerns with the underlying bill. Rumor is the Rs have seized on that and are 
proposing changes to the underlying bill in hopes we'll back off on Schumer (where they can't get Hyde to 
budge). Leahy's folks got mad that we left the impression that we'd abandon Schumer - although that is 
clearly not what Gene said.

langauge - so this was never really considered). Only change we made was that the Schumer language 
said: "debts arising from judgements or settlements, etc. resulting from alleged or other violations of law, 
including the FACE act, that " We deleted "including the FACE act" as unnecessary, schumer had 
previously dropped all references to "reproductive health services" and made the references only to 
"health services." Thus, it is left with no reference to abortion. They wanted to focus the debate on 
whether this should be about intimidation, harassment, etc. because the person was obtaining or 
providing health services (schumer) or legally available products or services (republicans). The later 
grossly expands nondischargeable debt, infuriates the abortion groups, and most of all -- is seen as a 
hostile act by organized labor because Republicans spin it as a way to deal with union violence. If that 
were all that were separating us, it might be a tough choice for us but it is not the only difference. They 
insist on a "willful and malicious" standard that the supreme court has said is VERY high -- means you 
must show intention to cause that injury. So Gene turned the tables and said - "so you are saying the 
rest of the Schumer formulation is okay????" They said they had to get back to us. It clearly won't be to 
Hyde, etc.

But in short, we're waiting to hear back from them. Hatch staff did hand Gene a letter from Hatch to 
Schumer making a bunch of weak arguments about why Schumer isn't needed and asked for an 
Administraiton reply. We're not sure there is any advantage to us doing so, as Schumer and NARAL are 
both replying.



MR. PRESIDENT:

sign.

homestead exemptions (see pp. 3-7 for details on these issues);

(3) Work with Sens. Durbin, Kennedy, Leahy - Durbin and

include amendments to increase our leverage; and

Gephardt and work with Reps. Nadler/Conyers, possibly Frank,

Discuss

(4) Work with Key House Members — engage Rep.

to improve the House bill or try to produce the 20-25 votes 

necessary to sustain a possible veto.

Approve Approach^-

This is a long memo from Gene/Larry/Melanne on bankruptcy 
reform issues and strategy. In short, it says that absent a 
push by the Administration, you may well receive veto-proof '

THE WHITE HOUSE
WASHINGTON

April 13, 1999

(2) Advance Alternative Provisions - work with the bills’ 

proponents (Sens. Torricelli, Grassley) to find acceptable 
improvements (e.g., by addressing creditors’ concerns with the 
discretion we want courts to have);

Disapprove 

Phil Capla^rfkVl

Sean Maloneypfoa^

V-aAuXjlzQ

Kennedy may be willing to lead the caucus (if Torricelli does 
not) and help develop a Senate floor strategy that would

reform issues and strategy. In short, it says that absent a strong 
push by the Administration, you may well receive veto-proof 
legislation in the next few weeks that you won’t want to sign. 
They recommend the following strategy:

(1) Publicly Criticize the Bad Parts of the Legislation - 

present sympathetic debtors who’d be denied a fresh start; 
highlight permitted abusive and coercive debt collection ’ 
practices; point out the lack of greater credit card disclosure 
requirements; reveal the lingering threat to child 
support/alimony collection (this years’ bills are improved 
somewhat in this regard); and expose the loopholes for lavish
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April 6, 1999

MEMORANDUM FOR THE PRESIDENT

FROM:

BANKRUPTCY REFORM STRATEGYRE:

■■■

GENE SPERLING
LARRY STEIN
MELANNE VERVEER

This year, while Congressman Nadler is leading efforts against the Conference Report and working to 
enlist greater support for a more moderate approach. Nonetheless, we expect the House to approve a 
bill like the Conference Report by a similar margin. In the Senate, there seems to be less support than 
previously among Democrats for fighting unbalanced legislation. Absent a strong effort by the 
Administration to influence the legislation, it is likely that you will be presented legislation that you 
will not want to sign, but which may have sufficient support to override a veto.

THE WHITE HOUSE

WASHINGTON

ACTION FORCING EVENT: Bankruptcy legislation is moving rapidly through the House and the 
Senate. Both chambers plan to complete committee action after recess and take floor action in May. 
Last year, we worked closely with Senator Durbin, resulting in a 97-1 Senate vote for a moderate and 
balanced bill. The moderating provisions were largely abandoned in Conference. Your advisors 
informed Congress that they would recommend a veto of the Conference Report. The Senate never 
voted on the Conference Report, because Senator Durbin threatened delay and because pro-reform 
lobbyists —predicting Republican gains in the 1998 elections —decided to wait to reintroduce the 
legislation in this Congress. If the Senate had voted on the Conference Report, we do not know what 
the outcome would have been. The House approved the Conference Report by a veto-proof vote of
300-125. Minority Leader Gephardt was among the 80 or so Democrats supporting the Conference 
Report.

RECOMMENDATION: We seek your approval of a strategy designed to increase our leverage and 
reduce the likelihood of a veto override. Specifically, we seek authority to: (1) exploit publicly the 
vulnerabilities of the legislation (by presenting sympathetic scenarios of debtors denied access to a 
fresh start under the bill, attacking provisions in the bill that roll back existing protections against 
abusive and coercive collection practices, highlighting the bill’s failure to improve disclosure and stem 
credit card abuses, and critiquing lingering danger it presents to child support and alimony collection); 
(2) work with bill proponents and opponents (including Senators Torricelli and Grassley and 
Representative Nadler) to advance alternative provisions that would substantively improve the current 
bills; (3) work with Senators Durbin, Kennedy, Leahy and others to develop a Senate floor strategy and 
identify message amendments which could motivate Republicans to compromise; and (4) work with 
Representatives Nadler, Conyers, Frank, Gephardt, and Bonior to produce a more palatable House bill, 
or, if that is not possible, to gamer the 20-25 additional House votes necessary to sustain your veto.
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Senator Grassley is more reasonable on bankruptcy than many Republicans, but we do not 
believe that he will be able to hold off his colleagues who believe they can get Democratic 
support without further compromise. Senator Biden is already a co-sponsor and five or six other 
Democrats have expressed interest in signing on the bill. Senator Leahy also may support the 
bill in Committee as a demonstration of support for Senator Torricelli, who replaced Senator 
Durbin as ranking member on the relevant subcommittee. Many signs suggest that Senator 
Torricelli will not oppose the bill even if the additional changes he seeks are not made. Senator 
Daschle, who wants a bankruptcy reform bill, will likely support S. 625 in the end if enough 
Democrats move in that direction. Well positioned Democratic staff believe there may be 
enough votes in the Senate to override a Presidential veto. Finally, last year. Banking Committee 
Chairman D’ Amato raised no objection to provisions inserted on the Senate floor that required 
credit card companies to provide greater disclosure to consumers.

In the Senate, we originally hoped that Senator Torricelli would not co-sponsor Senator 
Grassley’s bill (which is modeled after the Conference Report) demonstrating to other Democrats 
that the bill was not ready for the caucus’ support. Unfortunately, Senator Torricelli did agree to 
cosponsor S. 625, although extracted some moderating changes as a precondition of his 
sponsorship. He also wrote a letter to Senator Grassley outlining six areas where the bill needs to 
be improved before it leaves the Senate. Although we would like to see some other changes as 
well, we largely agree with the six areas that Torricelli outlined. (The First Lady urged Senator 
Torricelli to hold firm on these issues.) We are skeptical, however, that the Republicans will 
accept many of these amendments either in committee or on the floor. Even if they did, as last 
year, we can expect any progress made to be undone in conference with the House.

Representatives Conyers and Nadler recently wrote to you praising you and the First lady for 
your leadership last year and asking you to reiterate your opposition to last year’s Conference 
Report. On March 23, 1999, Jack Lew sent a reply noting that your senior advisors had 
recommended a veto of the Conference Report last year and that “our position ... has not 
changed.” Armed with that letter and an alternative bill being developed by a group of 
bankruptcy experts at the National Bankruptcy Conference, Representative Nadler is confident 
(perhaps more than we are) that he can prevent some Democrats, who last year supported the 
Conference Report, from doing so this year. Achieving this goal is critical to a credible veto 
threat.

THE STATUS OF BANKRUPTCY LEGISLATION IN CONGRESS: In the House, 
Representative Gekas, introduced H.R. 833, which is virtually identical to last year’s Conference 
Report. It now has 93 cosponsors, including nearly 40 Democrats (e.g., Representatives 
Boucher, Frost, Kennedy, Holden, Menendez, Roemer, Maloney, and Velazquez). Minority 
Leader Gephardt supported the Conference Report last year, and would likely do so again (albeit 
with a low profile). However, if a strong balanced alternative can be constructed that has the 
strong public backing of the White House, Gephardt might be willing to rally his caucus 
vigorously around such a vehicle.
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1. Exploit Vulnerabilities

A. The Formulaic Means Test Will Block Efforts of Responsible Debtors to Get 
Back on Their Feet

It is difficult to rally Members or the public around complicated technical issues like 
nondischargeable debt and means test formulas. However, there are messages we can use to 
address each of our major areas of concern.

These provisions were important to our support of the Senate bill. However, the new Banking 
Committee Chairman, Senator Gramm, recently noted his opposition to any bankruptcy bill 
which contains the credit card protections that we view as important. Senator Gramm has 
reportedly said that a bill with these consumer protections “will pass over [his] dead body.”

One of our most significant concerns with the current bill is that the procedures established do 
not afford debtors a meaningful opportunity to have their specific circumstances evaluated and 
do not give the court the necessary discretion to take those circumstances into consideration. 
While it is difficult to defend judicial discretion, we can tell stories about sympathetic debtors 
who would be caught by the bill’s rigid approach.

At this time, neither the Administration nor effective advocates like Senator Kennedy have 
mounted any offensive. Thus, our assessment is preliminary and we hope to affect it. Some 
House and Senate Democrats are looking to the White House for political guidance and 
leadership on this issue. While they want to support bankruptcy legislation, we should be able to 
keep them from supporting the bills moving in each chamber if we give them a viable alternative 
and a strong rationale not to do so.

RECOMMENDED STRATEGY: While we believe that the current bills before Congress are 
sufficiently flawed as to merit continued opposition, we also believe that bankruptcy reform is 
not only desirable but necessary. Our goal is to gain sufficient leverage in the debate on Capitol 
Hill to make modest but important changes to the bills, so that we could recommend that you 
sign the resultant legislation. We recommend the four-prong strategy described below.

Under the bill, the bankruptcy trustee would determine whether a debtor can afford to repay 
some of their debts by considering the debtor’s income, less certain standard allowances for food, 
clothing, transportation, and housing expenses rather than what the debtor actually spends for 
those items. There may be cases where the actual expenses are above the allowance amount for 
good reason, but the court can only provide an exception if the debtor meets the burden of 
proving that their circumstances “exceptional” and the additional expenses “necessary.”
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So, for example:

B. The Bills Roll Back Existing Protections Against Abusive Collection Practices 
and Coercion.

In addition to these scenarios, we can make much of the false representation made by bill 
proponents that the bill no longer would impact below-median income debtors (who make up 
80% of those in bankruptcy). All debtors would be subject to the new mean test; while creditors 
could only bring “abuse” motions against above-median income debtors, the bankruptcy courts 
and trustees would be required to apply the means test to all debtors.

No exception likely would be made for a debtor who helped his non-dependent 
mother meet her expenses so that she could live on her own and stay out of a 
nursing home. That debtor could be denied access to Chapter 7's “fresh start” and 
the funds used to pay for his mother’s housing expenses would instead go to pay 
off his credit cards.

I
I
i
I
i

i
i
i

No allowance likely would be made if a debtor’s transportation expenses to get to 
work on the other side of town are above the area allowance. The choice posed 
could be stark: (1) find a job closer to home (even if less likely to provide career 
advancement) to lower transportation costs and free up money to repay your 
creditors; or (2) fail to feed or cloth your children.

No allowance likely would be made if the debtor’s rental costs are higher than the 
area allowance, even though her apartment allows her to live near to a relative 
who can safely watch the children after school. The current test could force that 
single mother to move her family from her home without an opportunity for 
individualized assessment of the tradeoffs.

Similar problems arise especially in ethic and lower-income communities where 
neighbors, friends, and relatives often bear significant costs to help children, 
elderly, the disabled, the unemployed, and others who are not legally their 
dependants.

In a famous, recent case. Sears was found to have harassed creditors into agreeing to repay debts 
that they no longer had - having been discharged in bankruptcy. The court found that Sears had 
violated the “discharge injunction” and was liable for millions of dollars in damages to hundreds 
of thousands of debtors. Under the House bill, creditors could harass debtors to repay discharged 
debt with little fear of consequences, as class actions and punitive damages — the tools that 
brought the Sears’ practices to an end — would be barred.

I
i
I
i
I
i
i

i
i
i
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Consumer’s Right-to-Know and Protection from Credit Card AbuseC.

Senator Sarbanes and other Democrats have introduced legislation separate from the bankruptcy bill 
that incorporates many of these consumer education provisions. In addition, Representative LaFalce 
and Senator Schumer have introduced bills that contain a host of additional credit card protections, 
many of which the Administration supports. One, for example, would eliminate the misleading 
advertising of credit card “teaser” rates — which leave consumers shocked by dramatic interest rate 

The Bankruptcy Review Commission concluded that reaffirmations of unsecured debt should be 
banned outright. We proposed instead a “coercion” check - a review by the bankruptcy court of any 
reaffirmation of unsecured debt to ensure that it was an informed choice in the best interest of the 
debtor and others. We will press this issue more visibly this year, while developing compromise 
alternatives that we could offer in final negotiations.

Consumers are well aware of intense and misleading credit card marketing efforts. Last year’s Senate 
bill contained a number of important credit card provisions including: (1) a requirement that credit card 
companies disclose on monthly statements how long it would take (and how much it would cost) to 
pay back the debt, if consumers only made the minimum payment; (2) a requirement that consumers be 
notified when credit card companies or retailers take a security interest in the goods purchased; and (3) 
a requirement that credit card companies inform debtors that they have not assessed the debtors’ 
capacity to repay additional debt and provide a worksheet so that the debtor can easily make that 
calculation for themselves. These provisions were stripped in conference, leaving only a requirement 
for the Federal Reserve to study what further disclosures would be helpful.

In numerous cases, debtors “agree” to reaffirm debts even though they do not have sufficient income to 
pay their current expenses. While some may be optimistic, many more feel they have no choice when 
approached by a creditor threatening to challenge their bankruptcy. It would not be unusual to see a 
reaffirmation agreement, for example, where the debtor agrees to repay $1000 in order to get a $500 
line of credit — an effective interest rate of 200% on the new debt, even though far less expensive credit 
lines are now available even for those currently in bankruptcy. Even where a debtor makes an 
informed choice, reaffirming the debt may harm ex-spouses and children whose child support and 
alimony may not get paid because the reaffirmed debt is paid instead.

Another concern is the bill’s failure to deal with coerced reaffirmations of debt. Thousands of 
bankruptcy debtors each year agree to “reaffirm” one or more debts — agreeing to pay it back even 
though they have the right to have the debt discharged in bankruptcy. We have no objection to letting 
debtors make an informed choice about whether to repay debts. There is widespread evidence, 
however, that debtors’ decisions are not informed and that creditors coerce debtors into reaffirming 
debts by threatening to challenge the bankruptcy proceedings if they do not reaffirm, promising new 
credit lines in exchange for reaffirmation, and harassing collection efforts aimed at debtors ignorant of 
their rights. Provisions of these bills will create new opportunities for creditors to threaten and harass 
debtors.
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D. Child Support and Alimony Collection

(1)

(2)

E.

the bills also raise another concern for the payment of child support and alimony. If 
debtors are forced into Chapter 13 who do not genuinely have the capacity to repay - as 
we fear will occur under the current versions of the means test — they will eventually 
return to Chapter 7 with a diminished ability to repay their nondischargeable debts — in 
particular their child support and alimony - because while under the plan, they devoted 
some of their assets to paying their other creditors.

The Bills Leave in Place Huge Loopholes for Wealthy Homeowners While Squeezing 
Low and Moderate Income Debtors in over Their Heads.

the bills now provide that, in the supervised context of a bankruptcy plan, child support 
and alimony payments must be given the highest priority. However, under these bills, 
some debtors will have obligations to repay reaffirmed or newly nondischargeable debt. 
After the bankruptcy discharge, there is no court supervision or other mechanism to 
ensure that child support and alimony are paid first. The custodial parent or former 
spouse is unlikely to be as effective as the card company in collecting payment. Once 
these lower-priority payments are made, it is not practical to require the custodial parent 
or former spouse to go after the creditor to assert a claim on those payments.

increases when rates expire or they incur a penalty for a minor late payment. You are scheduled to 
unveil a consumer financial protection package the week that Congress returns, which includes many 
of these credit card provisions, as well as privacy protections. At that time, you can praise the efforts 
of Democrats in both chambers to protect consumers against abusive credit card practices. While we 
will not make passage of any specific credit card provisions a precondition for bankruptcy support, 
some balance in this regard is essential. By raising the profile of credit card issues, you will increase 
the leverage of Democrats seeking to incorporate some of these provisions in the bankruptcy bill and 
give Democrats an issue around which they can rally.

Some of the most famous cases of abuse involve celebrities who file for bankruptcy and walk away from 
most of their debts but continue to live in multimillion dollar mansions protected by “homestead 
exemptions.” (State exemptions also protect such luxuries as race horses and silver spoons in Virginia.)

The bankruptcy bills create or expand categories of nondischargeable debts - i.e., debts that can be 
collected after bankruptcy. Last year we argued that these new nondischargeable debts would impair 
the collection of child support and alimony. In response, the bills’ proponents both narrowed the 
categories of new nondischargeable debts and added a host of provisions that genuinely make it easier 
for former spouses and custodial parents to collect child support and alimony from debtors in 
bankruptcy. As a result, the bills probably improve the collection of family support obligations more 
than it is harmed. However, the bills have not been entirely corrected in this regard. We can continue, 
therefore, to argue credibly that child support and alimony collection is harmed zn some cases. In 
particular, two concerns remain: 
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2. Try to Improve the Legislation

3. Senate Strategy

4. House Strategy

Agree

Disagree

Senior staff will work with Representatives Nadler, Conyers, and possibly Frank to try to develop an 
alternative for full committee and floor consideration that will represent a balanced approach to 
bankruptcy reform. We will also seek to engage Minority Leader Gephardt and other House Democratic 
leaders who may view this year’s debate as an opportunity to promote a strong, pro-consumer 
perspective. The ultimate goal will be either to greatly improve the House bill or, more likely, produce 
the necessary votes to sustain a possible veto in the House.

Senior staff will consult directly with key Democratic Senators — especially Senators Durbin, Kennedy, 
and Leahy — in developing a Senate floor strategy. If Senator Torricelli is unable to lead the caucus in 
demanding balance for these bills, Senators Durbin and Kennedy may be willing to do so. With them, 
we will identify the best amendments (both germane and non-germane) to offer on the floor to provide 
negotiating leverage.

While the Republicans are not presently receptive to significant changes, we must continue to work in 
good faith with Senators Torricelli and Grassley (and key House members) to make improvements to the 
bills where possible. On a few important issues, we may be able to offer compromises that will be more 
attractive to the credit industry than provisions that were in the Senate bill last year. For example, we 
think we can propose ways to make the means test more “self-executing” by requiring judges to explain 
when they vary from formulaic standards and by lowering the costs to creditors for bringing abuse 
motions. This proposal should address at least one of the creditors’ concerns with the discretion that we 
insist be granted to the courts. While these proposals may not be embraced by the Republicans initially, 
we hope they will be considered in the “end game.” More importantly, these compromise provisions 
will allow us to present a new “Administration proposal” around which Democrats can rally.

Yet, at the same time we are creating a system that will ask low and moderate income debtors to behave 
responsibly — to pay back some of their debts if they can — these bills leave in place the biggest 
loopholes used by the wealthy. (The House bill currently has a homestead exemption cap of $250,000, 
but we expect even that to be removed on the floor.)
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April 13, 1999

MEMORANDUM TO THE NEC DEPUTIES

FROM:

RE:

The Bankruptcy Working Group
The Y2K Liability Working Group

* Additional attachments for Y2K will be provided at the meeting tomorrow. The material was 

too lengthy to fax.

THE WHITE HOUSE

WASHINGTON

Materials for the Deputies meeting on Wednesday at 1:00 pm in OEOB room

180.



@002/015

April 13,1999

memora:

FROM:

and coercive collection practices, highlighting the bill’s failure to improve disclosure and stem

THE WHITE HOUSE

WAS HIN GTQ N

President will be presented with a bill that he will want to veto, and try to prevent a veto

of the legislation (by presenting sympathetic scenarios of debtors denied access to a fresh start 
under the bill, attacking provisions in the bill that roll back existing protections against abusive 
and coercive collection practices, highlighting the bill’s failure to improve disclosure and stem 
credit card abuses, and critiquing lingering danger it presents to child support and alimony 
collection); (2) work with bill proponents and opponents (including Senators Torricelli and 
Grassley and Representative Nadler) to advance alternative provisions that would substantively 
improve the current brils; (3) work with Senators Durbin, Kennedy, Leahy and others to develop 
a Senate floor strategy and identify message amendments which could motivate Republicans to 
compromise; and (4) work with Representatives Nadler, Conyers, Frank, Gephardt, and Bonior 
to produce a more palatable House bill, or, if that is not possible, to gamer the 20-25 additional 

House votes necessary to sustain a veto.

The proposals attached represent work by Treasury and the Department of lustice’s Executive 
Office of the U.S. Trustee to advance the second prong of this strategy. The position that the 
Administration has taken on both means testing and reaffirmations has been rejected by the 
Republicans on the Hill. In an effort to be constructive. Treasury and DoJ developed tiiese 
proposals as alternatives - compromises that protect our core principles yet which might be able 

to gamer greater support among Republicans and Democrats.

Means Test: Last year, we insisted upon giving the judges adequate discretion to review 
whether a debtor had the capacity to repay, notwithstanding the result of the presumptive means 
test. Creditors balked at what they perceived as wide discretion. Upon further review, we 
reatized that the current test in both bills would entail extraordinary wasted effort and procedural 
burden in determining who does and who does not have the capacity to repay. Thus, our 
proposal would allow a preliminary determination that someone does not have the capacity to 
repay (and thus can stay in Chapter 7) without individualized analysis of their actual expenses for 
special categories like day care, medical expenses, etc. (The current bills require this time 
consuming analysis for all debtors, even though we expect only a fraction to be excluded from 
Chapter 7 by the test.) Once those that clearly have no capacity to repay have been screened out.

04/13/99 18:55 FAX

HE NEC DEPUTIES

(^bankruptcy WORKING GROUP

RE: BANKRUPTCY REFORM PROPOSAL

We are working on a strategy designed to increase our leverage, reduce the likelihood that the 
President will be presented with a bill that he will want to veto, and try to prevent a veto 
override, if a veto is necessary. Specifically, we plan to: (1) exploit publicly the vulnerabilities
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proposal would require review of the actual expenses of the remaining debtors. Moreover, 

iportant benefits in administrative efficiency, they also may create a new framework in which

Attachments

2

we can reintroduce the importance of bounded judicial discretion.

Reaffirmations: The current bills provide virtually no additional protection against coercive 
reaffirmations, other than a disclosure that the debtor has a right to a hearing. The 
Administration proposed that all reaffirmation agreements for unsecured debt (or for debt 
secured by goods worth less than S500) be reviewed by the court. The creditors have objected to 
that proposal. Under this new proposal, the reaffirmation would be presumed to be appropriate if 
three standards are met: (1) the debtor is fully informed (as evidenced by a new disclosure about 
tlie terms of the credit reaffirmed and any new credit extended allowing the debtor to compare 
those terms to other credit available); (2) repayment of the debt does not impose an undue 
hardship (as evidenced by an analysis of the debtor’s capacity to repay the reaffirmed debt after 
meeting all other nondischargeable debts); and (3) the repayment of the debt is in the debtor s 
best interest (with it presumed pot to be in the debtor’s best interest if the price of the debt is 

above certain high cost debt limits). In addition, other creditors whose debts are 
nondischargeable (e.g., former spouses and custodial parents) would be given standing to 
challenge whether or not the reaffirmation met these three tests. While this test will not prevent 
some debtors who can afford to reaffirm to do so under pressure from their creditor, it will 
reduce opportunities for inappropriate pressure and prevent coerced reaffirmations when they are 

most harmful to the debtor or other creditors.

our proposal would require review uic atnizu ----- ----
we would continue to require that the court have adequate discretion to overcome a presumption 
of ability to repay under the means test. While the procedural improvements will yield 
important benefits in administrative efficiency, they also may create a new framework in which

Nejct Steps: If there is a consensus that these proposals would be acceptable alternatives, we 
would have to make a tactical decision about when to put them forward. We would try to vet the 
specifics with a small, select group of bankruptcy professionals and then share the ideas with 

staff of key members with whom we are working on Capital Hill.

At the Deputies meeting tomorrow, we will briefly review the positions taken by the 
Administration last year and the language on these issues in the pending bills. Then Treasury will 
describe these proposals and we hope to have a lively discussion about their advantages and 

disadvantages.

04/13/99 18:55 FAX
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Targeted Means Test Proposal

Summary of Proposal

an)
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The resources expended to scrutinize debtors’ ability to repay are related to the “payoff’ 
in terms of expected repayment. Evidence on filers ’ actual ability to repay suggests that the best 
screen approach has two parts: low-cost screens for debtors who are unlikely to be able to repay, 
plus a more complete means test targeted to those who have some chance of being able to repay.

Some Potential to Repay: Debtors with incomes above 150% of the national 
median are fully examined for the ability to repay according to a complete means test involving a 
detailed court review of the debtor’s income, expenses, and any special circumstances.

The principal goal of this proposal is to minimize the total cost of a means test for 
moving potential Chapter 7 filers who can repay some of their debt into Chapter 13. The benefit 
of moving filers who can repay is the increased debt repayments that would result. The direct 
costs of means testing include the costs to the panel trustees, bankruptcy administrators and filers 
of providing information for testing, the attorney’s and administrative costs associated with 
challenges to trustees’ findings, and the additional administrative costs of inappropriate referrals 
to Chapter 13 that result in failure. Beyond these costs are the burden of personal compliance, 
and the inherent rights of debtors to a fair hearing on their particular circumstances, if they are to 
be moved by the test. By targeting such hearings effectively, the proposal assures that virtually 
all debtors who truly can repay are moved fairly and at minimum cost to the system. Moreover, 
much as the IRS uses ability to pay guidelines today, the proposal allows for limited discretion 
by Trustees and judges to consider special circumstances of debtors, subject to presumptions 
created by the detailed guidelines. 'Thus, this proposal would reduce the costs of means testing 
compared to current bills, while still achieving comparable debt repayment.

(IT) Low Potential to Repay: Debtors with incomes between 75% and 150% of the 
national median are initially screened using a simple preliminary test of repayment capacity. 
This preliminary test calculates ability to repay the lesser of 30% of debt, or $15,000, given that 
they can repay a minimum of $50/month, based only on their income and the subset of allowable 
expenses included in the formulaic portions of the IRS standards, tire National and Local 
Standards, determined only by income, family size, and area of residence. If they cannot repay 
according to this test, they certainly could not pay if the additional nonformulaic expenses 
allowed under the IRS’ Other Necessary Expenses are included, and they are presumed to be 
filing appropriately in Chapter 7. Debtors who may be able to repay according to this screen are 
subject to a complete means test involving a detailed court review of the debtor’s income and 
expenses, and any other special circumstances that substantially influence the likelihood of 
repayment.

(I) Very Low Potential to Repay: Debtors who document incomes below 75% of the 
national median, adjusted for family size, are not subject to further means testing. Unless the 
totality of circumstances suggests abuse, it is automatically presumed that filing for Chapter 7 by 
such debtors is not abusive.
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Unresolved Issues for Targeted Means Test Proposal

Inclusion of Child Support and Alimony Expenses in “Screen” Component of Means Test1.

2. Stringency of repayment capacity in means test

3. Creditor exemption from penalties for sanctionable conduct involving debts under $1,000

4. Special provision for penalties against debtor attorneys that do not undertake due diligence to 
assure that debtor’s claims are justified.

Pros: Allows some who owe child support and alimony to avoid a full, discretionary means test 
of their ability to repay.

Cons: Higher cost of screen, due to requirement that Trustee review all claims of child support 
and alimony obligations, not just those who are subjected to full means test. Also opens door to 
“fairness” arguments that other priority expenses (e.g., for elder parent or child with special 
needs) be included in the screen, as well as in the discretionary means test.

Last year, we were aiming for a means test based on capacity to repay 30% of debt over a 36- 
month period. The current House and Senate bills use a longer time period (60 months) and 
lower repayment threshold (25%). We need to decide which numbers to use in our initial 
proposal.

Pros: Eliminating this provision would eliminate a potential deterrent to debtor attorneys 
providing adequate representation to their clients in bankruptcy.

0005/015
0003

Administration believes there should be no exemptions from creditor sanctions. Current House 
and Senate bills provide an exemption in cases of debts less than $1000, allegedly to preven t 
small businesses from being deterred from collecting debts in bankruptcy. Judiciary staff has 
signaled that they would be willing to live with an exemption only for small businesses. Should 
such a compromise be an initial or fallback position, or neither; and if so, what specific definition 
of small business would we use for the exemption?

House and Senate bills include language that is unclear (perhaps deliberately so), but that may go 
beyond current law in creating a higher standard on debtor's attorneys. Administration could 
argue that this provision should be dropped - that the existing rule to encourage debtor due 
diligence is appropriate.

The current screen requires the debtor only to provide information documenting income and 
family size, to keep the screen simple and mimnlize cost of applying it. Child support and 
alimony are considered, with appropriate judicial discretion for special circumstances, for ad 
debtors subject to the full means test. If child support and alimony were included, some debtors 
who owe child support and alimony and are just above the “margins” of the screening test (at 
75% and 150% of median income) would be more likely to have to go through the whole means 
test.

04/13/99 18:56 FAX



The following two issues are technical and can be resolved by the Working Group:

6. Placeholder to allow modification of IRS standards
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Pros for Panel Trustee: May know more about details of case, may lead to less of a new Federal 
cost burden- 

Pros for US Trustee: May have better incentives to bring motions in cases of inappropriate 
Chapter 7 filings, probably will be responsible for all contested cases anyway.

DOI and Treasury believe that we want to keep the door open to possible technical modifications 
of the IRS standards, as Senator Torricelli suggested. However, we are unsure about how to draft 
legislative language that does not create too much of a burdan for either Department.

Cons: Sanctions on the debtors (rather than the attorney) are unlikely to work here, as they do in 
other areas of law, because a bankrupt debtor is judgment-proof. Parallelism concern: elsewhere 
in the bill, we endorse penalties on creditors for actions that are not substantially justified - so 
hard to argue against similar provision for debtors.

5. Should the US Trustee (Senate bill) or Panel Trustee (House bill) be responsible for followup 

filing

04/13/99 18:56 FAX 

04/13/99 TUE 17:12 FAJ£ 202 6222633



04/13/99

DRAFT Reaffirmation Reform Proposal DRAFT

Current House and Senate Bill

Administration Position

1
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Accordingly, the Administration supported the reaffirmation reform proposed in the 
Grassley-Durbin bill, S, 1301. The Senate bill required that the reaffirmation agreement contain 
a clear disclosure of the components of the reaffirmed debt—principal, interest, late fees, 
creditor’s attorneys fees and other costs of collection. In addition, in cases where the debt was 
unsecured or was for purchase of a personalty item of original value less than $250, the bill 
required the court to make a number of findings for approval, including finding that the 
agreement was in the debtor’s best interest, did not impose undue hardship, was not the result of 
coercion, and was not excessive relative to collateral value. The Administration had sought 
greater protection than was included in the bill, by requiring that the court find clear and

The current House and Senate bills require that creditors who seek reaffirmation of 
wholly unseenrad debts provide a disclosure that the debtor is entitled to a court hearing, and that 
the debtors can waive their rights to hearings if represented by counsel. Thus the court must hold 
a hearing to determine whether the agreement should be approved if: (1) the debtor was not 
represented by counsel, as required by current law, or (2) has unsecured consumer debt and was 
represented by counsel but did not waive the right. The bills also require that the court must find 
that the agreement was not the result of a threat,

The Administration agrees with the Bankruptcy Commission that debtors need to receive 
full and complete disclosure of the facts of reaffirmation agreements, that many reaffirmations 
involve terms that are far worse than those available elsewhere, that the existing attorney 
affidavit procedure provides inadequate protection from unfavorable reaffirmations. Thus, the 
Admi-nisfi-aticm has sought additional protection against unwise reaffirmations. The 
Ad-mini strati rm has endorsed court review of all reaffirmations in which the debtor was 
particularly vulnerable. Such reaffirmations include unsecured debt and debt secured by small 
personalty items of little value that might represent a basis for coercion. Finally, believing that 
debtors with adequate information and protection against coercion were capable of making wise 
decisions even in the case of unsecured credit, the Administration does not support a ban on 
reaffirmations of unsecured credit.

convincing evidence that the agreement was in the debtor’s best interest and would not cause a 
hardshipand by applying the bill’s provisions to debts for purchases of somewhat higher 
original value than $250. One criticism of the Senate proposal was that the bill language did not 
provide clear guidance for courts to use in deciding whether reaffirmations met the conditions for 
approval, so that reaffirmations would be costly to review and so that diverse standards currently 
used by courts might continue to be applied.

This memo outlines enhancements to the Administration proposal on reaffirmations that 
address tbe concerns about feasibility and clear guidance. It also builds on the new information



Administration Proposal

1.

2.

No coercion: the Court must find that the agreement was not part of a threat.3.

4.

Detailed Discussion of Proposal
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The guidance is proposed, both for courts’ review where it is required or proposed 
to be required, and for reaffiimatioQS in which debtor’s attorneys must review and 
attest to the conditions.

Notice and standing for parties at interest, allowing affected creditors to object to a 
proposed reaffirmation that is likely to jeopardize payment of a priority debt.

Rebuttable presumptions for whether the debtor has been fully informed and the 
reaffirmation does not pose an undue hardship, to streamline attorney and court 
reviews, and provide clear standards for all parties of what constitutes a 
nonabusivc reaffirmation. The presumptions would encourage disclosure of all 
relevant financial terms of the reaffirmation so that the debtor is better informed, 
and would apply standards analogous to those in the means test to assess the 
debtor’s likely capacity to repay while meeting other priority obligations.

Court revi ew of reaffirmations that are least likely to be in the debtors best interest, 
involving unsecured debt and of secured personalty debt with original purchase price 
under [$250/500], to determine that these reaffirmations are folly informed, voluntary, in 
the debtor’s best interest, and do not pose Undue hardship. In addition, costs and 
attorneys’ fees cannot be added to these reaffirmations.
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Guidance to determinations that debtors have been folly informed in proposing 
reaffirmations and that the agreements are in debtors’ best interests through an affidavit 
that would create rebuttable presumptions of foil disclosure and best interests.

The proposal for “no coercion” is the same as the finding required in the current House and 
Senate bills. We describe below the specific guidance for whether “full disclosure” has occurred, 
and for whether the reaffirmation constitutes an undue hardship for the debtor; and the additional 
standing to parties at interest to challenge proposed agreements..

The Administration supports the following reforms in bankruptcy law governing the 
approval of reaffirmations:

on repayment capacity to be collected as part of the bankruptcy reform process - indeed, it 
applies the same results and standards to reaffirmations as to capacity to repay more generally - 
thereby limiting costs of reaffirmation review and assuring that priority debts will be paid. Thus, 
the enhancements to the reaffirmation proposal are largely self-executing.
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agreement imposes unaue narasnip auu 
proposed reaffirmation is in the debtors best interest]. The proposal also requires a streamlined

Disclosures that meet these requirements create a presumption of full information.

(2) undue hardship'.

A proposed agreement is presumed to be undue hardship if:

(I) the debtor’s monthly income, less

total number of payments made to satisfy the reaffirmed indebtedness, if paid on schedule 
if secured, date any lien is released, if payments axe made on schedule 
if secured, description of collateral, value, and basis for valuation

[21009/015
2)007

04/13/99 18:57 FAX

TUE 17:14 FAX 202 8222633

(II) the greater of (a) the debtor’s actual monthly expenses, or (b) the applicable monthly 
standards issued by the IRS for the debtor’s household size and income and the area in which the

1 There is debate over the exemption granted to credit agreements that are the result of 
"court proceedings” in Regulation Z. This proposal does not suggest changing this exemption.

3

the amount of the prepetition claim
total amount of the reaffirmBd debt, and component amounts attributable intersst accrued, 
attorney fees, late fees, other costs relating to collection
the monthly payment of the reaffirmed amount or, if the reaffirmation agreement extends 
new or additional credit, the minimum monthly payment on that amount 
annual percentage rate of interest (APR) and all other types of finance charges and their 
maimer of calculation, including but not limited to late fees, service fees, etc, assuming 
that Regulation Z applies to the transaction and treats it as a refinancing; separately the 
same information for any new or additional credit extended1 

date payments start

Presumptions for affidavits/court approvals:

The Administration proposal creates specific conditions for a presumption of whether the debtor 
is fully informed about the financial implications of a proposed reaffirmation, whether the 
agreement imposes undue hardship and unduly jeopardizes priority debtorsf, and whether the 
proposed reaffirmation is in the debtors best interest]. The proposal also requires a streamlined 
court review of a subset of reaffirmations that are least likely to be in the best interest of debtors 
and priority creditors. By providing clear guidance for courts, attorneys, and parties at interest in 
developing reaffirmations that are in the best interest of the debtor ,yei do not harm creditors 
whose debt axe nondischargeable, the proposal would improve the quality of all reaffirmations 
without imposing significant new administrative burdens on the bankruptcy system.

(V) fully informed'. Debtor is presumed not to be fully informed unless the creditor who is party to 
the agreement discloses credit terms according to forms provided by the Judicial Conference 
and provides disclosures to court as part of filing. Disclosures on the form should include;



Notice and standing for other parties at interest

3 This proposal does not suggest modifying Regulation Z-see preceding footnote.

4

(III) monthly payments to be made according to existing contracts on nondischargeable 
debt (not already included in monthly expenses)

0010/015
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debtor resides, if these have been determined as part of a test of abuse of 707(b), or, if not, 1.4 
times applicable monthly expenses under the National and Local Standards issued by the IRS for 
food, clothing and other items2; housing and utilities; and transportation; less

[POSSIBLE ADDITION - DIFFICULTY IS IN DECIDING WHAT INTEREST RATE IS 
CLEARLY QUESTIONABLE FOR ALL TYPES OF REAFFIRMATIONS...

is less than the sum of monthly payments in all proposed reaffirmation agreements. This test 
builds on the ability to repay calculation that will be part of the means test. If this test suggests 
that the debtor does not have the capacity to repay the reaffirmed debt, then the proposed 
reaffirmation is presumed to be an undue hardship. If this test suggests that the debtor has the 
capacity to repay the reaffirmed debt, the proposed reaffirmation is presumed not to be an undue 
hardship. The disclosures in this section will be made on forms provided by the Judicial 
Conference.
The debtor may rebut a presumption of undue hardship by demonstrating unusual circumstances 
that, despite the presumption, justify the proposed agreement. For debtors who were not subject 
to the full Chapter 7 means test or who did not have adequate ability to repay according to the 
means test, this would require documenting expenses and required debt payments to provide 
evidence that the reaffirmation does not jeopardize payment of nondischargeable debts. Other 
parties at interest (i.e., affected creditors) may rebut a presumption that the agreement poses no 
undue harm by demonstrating that the debtor’s future income and/or expenses are not described 
adequately in the information provided by the debtor on capacity to repay. Any such evidence 
provided by the debtor or priority creditors can also be used by the court as a factor in 
determining whether the Chapter 7 filing is presumed abusive, and/or the terms of any Chapter 
13 repayment plan.

2 According to the data in the BLS’s Consumer Expenditure Survey, average total 
consumer expenditures are about 40% larger than annual expenditures for the items covered in 
the National and Local Standards.
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(3) best interest', the agreement is presumed not to be in the debtor’s best interest unless the 
terms of the agreement conform to the intent of the Home Ownership and Equity Protection Act 
assuming it applied to reaffirmations3, including, in particular, if the reaffirmation includes fees, 
or includes an effective APR more than 10 percentage points [or other appropriate number to be 
worked out with Fed guidance] above the average APRs of equivalent credit as reported by the 
Federal Reserve Board. ]
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(1) Notification'. Debtor must notify creditors whose claims are not dischargeable of any 
proposed reaffirm ation agreement with sufficient time to allow such creditors to object to the 
court’s approving an agreement. [The same rules governing bankruptcy notice for creditors could 

be applied here.]

(2) Standing for parties at interest: Creditors with nondischargeable claims must have an 
opportunity to object to a proposed agreement. We propose modifying Sec. 524 to add a new 
subsection (e)(1), stating that a party in interest may object to the approval of an agreement 
because of substantive or procedural defects. If an objection is made, the court must hold a 
hearing to determine whether the agreement should be approved.
(3) Fee shifting: The court may award a creditor all reasonable costs in bringing an objection, if 
the court grants the objection and finds that the position of the debtor who proposed the 
agreement was not substantially justified (as guided by the presumptions described below), The 
court may award the debtor all reasonable costs in contesting an objection brought by a party in 
interest if the court does not grant the objection and the court finds that the position of the party 
in interest was not substantially justified, or the party brought the objection solely for the purpose 
of coercing a debtor into waiving a right guaranteed to the debtor.
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Y2K LIABILITY REFORM - A PREVIEWRE:

change procedural rules for lawsuits stemming from such failures. Business groups have

and Haten. (in similar dui nvai cuiu m vuc uj iwyo, --------------
has been reported out of both the Senate Judiciary and Commerce Committees. Hearings on the

BACKGROUND - INDUSTRY

BACKGROUND - CONGRESS

In the House, the industry consensus bill was initially introduced by Representative Tom Davis 
(R -VA ), with Representatives David Dreier (R-CA), Christopher Cox (R-CA ), James Moran

THE WHITE HOUSE

WASHINGTON 

April 13,1999

Early this year, while a coalition of industry groups worked to produce a “consensus” bill, 
Senator McCain introduced his own measure (S.96) intended largely as a placeholder. Soon 
thereafter, the industry group completed its work and shopped the product to members. The 
coalition included the Chamber of Commerce, the National Association of Manufacturers, the 
National Wholesalers Federation, the National Federation of Independent Businesses, the Edison 
Electric Institute, the Information Technology Association of America, and representatives of 

accountants, the semiconductor industry, and large computer compames.

There are a number of proposals on Capitol Hill to limit liability forY2K computer failures and 

developed far-reaching proposals that have been sponsored in the Senate by Senators McCain 
and Hatch (in similar but rival bills) and in the House by Reps. Dreier, Davis, and others. A bill 
has been reported out of both the Senate Judiciary and Commerce Committees. Hearings on the 
House bill were held today. While Senator Feinstein has co-sponsored Senator Hatch’s bill and 
Reps. Moran, Cramer, and Dooley cosponsored the Dreier bill, most other Democrats in the 
Senate and some other Democrats in the House are either opposed to any legislation or searching 
for an alternative that would respond to the most pressing concerns of high technology 

companies without reopening broader tort reform issues.

There are widespread rumors that the information technology industry has become disillusioned 
with the Chamber/NAM coalition and their unwillingness to begin discussions with Democrats 
about what a compromise might look like. They want a bill, but fear their coalition partners are 
more interested in an ideological issue. In public, the high tech companies have adhered to the 
coalition line; however, we have reason to believe that the Dodd-Eshoo bill (discussed below) 

reflects the initial list of provisions desired by the high tech companies.
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Specifically, the DoddZEshoo bills would:

Raise pleading standards for damages, material defects, and state of mind;

Impose a duty to mitigate on the plaintiffs (same language as the earlier bills);

2

Meanwhile, Senators Bennett and Dodd, Chairman and Ranking Member of the Senate Special 
Committee on Y2K, held their own hearing on March 11, 1999. There, Senator Dodd warned 
that “a potential escalation in Y2K litigation could further impede the efficiency of our court 
system, and cost taxpayers billions in inflated costs for products and services, as well as 
insurance premiums, as companies shift the cost burden to consumers.” However, Senator Dodd 
also expressed concern that various bills “may go beyond what is needed to address tire very 
valid concerns of a Y2K litigation explosion.” He argued that “many interest groups will have to 
curb their political appetite...[leaving] broad tort reform for another day.” On March 25, 1999, 
Senator Dodd introduced his own bill - S. 738. (Representative Eshoo (D-CA) introduced the 
parallel bill - H.R. 1319 - in the House.) After Dodd's moderating comments, we were 
disappointed that his bill appeared to be hastily prepared by simply dropping certain sections of 
the original industry bills, while leaving many other objectionable provisions.

(D-VA), Robert (Bud) Cramer, Jr. (D-CA) and Calvin Dooley (D-CA) as initial cosponsors. H.R.
775 now has a bipartisan group of 43 co-sponsors. Hearings on the House bill were held on 
April 13, 1999. The Department of Justice and John Koskinen submitted written statements for 

die record. (See Attachment A and B.)

The real activity thus far has been in the Senate. Senators Hatch and Feinstein cosponsored a bill 
(S.461) based on the industry consensus draft, with only minor changes upon which Feinstein 
insisted. Shortly thereafter. Senator McCain released a revised working draft of his bill which 
looked remarkably similar to the industry consensus proposal as well. The Commerce and 
Judiciary Committee Chairs have since been engaged in a public battle over jurisdiction. On 
March 1, 1999, the Justice Department (Eldie Acheson) testified before the Senate Judiciary ■ 
Committee. In addition, John Koskinen submitted a statement expressing his view that liability 
legislation would do nothing to enhance readiness and could, as currently drafted, be 
counterproductive. (These statements are sufficiently similar to Attachments A and B that they 
are not provided. If you want copies, contact Sarah Rosen at the NEC.) The next day, the Senate 
Commerce Committee voted S. 96 (the McCain version) out of Committee on a straight party­
line vote. The Judiciary Committee took up S. 461 (the Hatch-Feinstein version) on March 25, 
1999. They made some modest changes, but no other Democrats joined Senator Feinstein in 
supporting the bill, which was reported out 10-7. The ranking Democrat on the Committee, 
Senator Leahy, said that the bill was “one-sided legislation that restricts the rights of American 
consumers, small-business owners, and family farmers who seek redress for harms caused by 
Year 2000 computer problems.” (Leahy’s statement is Attachment C.) Senators Hatch and 
Feinstein acknowledged that additional changes will be necessary to win support on the Senate 

floor.
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for their bosses to support. Leahy is more likely than Hollings to support a minimalist alterative.

Representatives Gephardt, Conyers, and Lofgren met with us and were eager for us to vet an

3

Make “reasonable efforts” a complete defense in tort cases and a basis for 

reducing damages in contracts cases; and

Prohibit recovery for economic losses in tort cases, thereby precluding almost all 

business tort claims.

and Hollings’ staff believe that the Republicans are finding themselves tom between high tech 
and traditional industry constituents. They argue we should not help advance the ball by offering 
an alternative now. Any proposals, even the modest ones we are considering, would be difficult

law and prohibitions on exclusions of certain warranties;

Impose proportionate liability, with exclusions for intentional torts and 

impecunious plaintiffs;

Require that, in addition to all state law elements of a claim, that plaintiffs 

establish that defendants created an unreasonable risk of harm;

In the House, however, there is stronger pressure for an alternative soon. Staff for 
Representatives Gephardt, Conyers, and Lofgren met with us and were eager for us to vet an 
alternative proposal. In general, they had a strong wish for a silver bullet - a proposal that would 
solve their dilemma - something sufficient to address the major concerns of the high tech 
industry but not so offensive that it would provoke the ire of the Trial Lawyers. We are 
skeptical, however, that any initial alternative will be sufficient to met the most pressing 

industry demands and will avoid criticism from plaintiffs bar and consumer groups.

04/13/99 18:59 FAX

Exclude from the bill’s coverage personal injury cases defined ody as claims for 

physical injury;

Require strict enforceability of contracts, thus preempting state unconscionability

The Dodd/Eshoo bill does drop from the industry bills limitations on punitive damages, 
limitations on directors and officers liability, and class action limitations (except a requirement 

that claims be material).

In addition, Senator McCain is eager to reassert himself in the center of the discussion. His staff 
have been talking to Senator Lieberman’s staff, who has significant problems with the 
Dodd/Eshoo bill, about a further modification that McCain might advance with Lieberman’s 

support.

We have had preliminary discussions with staff in both the House and the Senate. Senator Leahy 
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NEXT STEPS

We will shortly provide a detailed analysis of the Administration proposals.

Attachments

I

4

The working group is developing a more modest, two-tiered alternative that we believe responds 
to the key rhetorical arguments of those who claim legislation is imperative. The first tier 
consists of provisions that we recommend advancing quickly to demonstrate willingness to 
engage constructively. The second tier is made up of provisions that have greater negative 
consequences. We will recommend initially holding these in reserve, until we can better assess 
how much demand there is for changes in these areas. However, we will seek authority to 
advance these second-tier proposals also, if, after discussions with Congressional Democrats, we 
conclude that it is important to offer these to deflect support from more damaging alternatives.

In the House, we would discuss these proposals with staff for Minority Leader Gephardt, 
Ranking Member Conyers, and Representative Zoe Lofgren, who has expressed interest in 
offering a very modest alternative. We also would talk with Representative Eshoo. At this time, 
we see no advantage to the Administration publicly offering its own proposal; instead, we 
envision supporting a reasonable, limited proposal offered by Democratic members in 
consultation with the White House. However, we would discuss these tactics with the 
Democratic staff noted above. Regardless of whose bill is offered, any course will inevitably lead 
to discussion and negotiations with Republicans to reconcile the various approaches.

After we are authorized to move forward, we will have a general conversation with advocates for 
consumers and trial lawyers. Then we will discuss the proposals with staff for Senators Leahy 
and Hollings, the ranking members on the two committees with jurisdiction, and Senator 
Daschle. After hearing their views, we might discuss this package with Senator Dodd. Finally, 
we might consult with Senator Feinstein, who co-sponsored the Hatch bill but has indicated a 

desire to work with the Administration.
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April 6, 1999

MEMORANDUM FOR THE PRESIDENT

FROM:

RE: BANKRUPTCY REFORM STRATEGY

GENE SPERLING 
LARRY STEIN
MELANNE VERVEER

This year, while Congressman Nadler is leading efforts against the Conference Report and working to 
enlist greater support for a more moderate approach. Nonetheless, we expect the House to approve a 
bill like the Conference Report by a similar margin. In the Senate, there seems to be less support than 
previously among Democrats for fighting unbalanced legislation. Absent a strong effort by the 
Administration to influence the legislation, it is likely that you will be presented legislation that you 
"•'ill not want to sign, but which may have sufficient support to override a veto.

RECOMMENDATION: We seek your approval of a strategy designed to increase our leverage and 
reduce the likelihood of a veto override. Specifically, we seek authority to: (1) exploit publicly the 
vulnerabilities of the legislation (by presenting sympathetic scenarios of debtors denied access to a 
fresh start under the bill, attacking provisions in the bill that roll back existing protections against 
abusive and coercive collection practices, highlighting the bill’s failure to improve disclosure and stem 
credit card abuses, and critiquing lingering danger it presents to child support and alimony collection); 
(2) work with bill proponents and opponents (including Senators Torricelli and Grassley and 
Representative Nadler) to advance alternative provisions that would substantively improve the current 
bills; (3) work with Senators Durbin, Kennedy, Leahy and others to develop a Senate floor strategy and 
identify message amendments which could motivate Republicans to compromise; and (4) work with 
Representatives Nadler, Conyers, Frank, Gephardt, and Bonior to produce a more palatable House bill, 
or, if that is not possible, to gamer the 20-25 additional House votes necessary to sustain your veto.

THE WHITE HOUSE

WASH INGTON

? CTION FORCING EVENT: Bankruptcy legislation is moving rapidly through the House and the 
Senate. Both chambers plan to complete committee action after recess and take floor action in May. 
Last year, we worked closely with Senator Durbin, resulting in a 97-1 Senate vote for a moderate and 
balanced bill. The moderating provisions were largely abandoned in Conference. Your advisors 
informed Congress that they would recommend a veto of the Conference Report. The Senate never 
voted on the Conference Report, because Senator Durbin threatened delay and because pro-reform 
lobbyis --predicting Republican gains in the 1998 elections -decided to wait to reintroduce the 
legislation in this Congress. If the Senate had voted on the Conference Report, we do not know what 
the outcome v uld have been. The House approved the Conference Report by a veto-proof vote of 
300-125. Minority Leader Gephardt was among the 80 or so Democrats supporting the Conference 
Report.
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In the Senate, we originally hoped that Senator Torricelli would not co-sponsor Senator 
Grassley’s bill (which is modeled after the Conference Report) demonstrating to other Democrats 
that the bill was not ready for the caucus’ support. Unfortunately, Senator Torricelli did agree to 
cosponsor S. 625, although extracted some moderating changes as a precondition of his 
sponsorship. He also wrote a letter to Senator Grassley outlining six areas where the bill needs to 
be improved before it leaves the Senate. Although we would like to see some other changes as 
well, we largely agree with the six areas that Torricelli outlined. (The First Lady urged Senator 
Torricelli to hold firm on these issues.) We are skeptical, however, that the Republicans will 
accept many of these amendments either in committee or on the floor. Even if they did, as last 

year, we can expect any progress made to be undone in conference with the House.

Representatives Conyers and Nadler recently wrote to you praising you and the First lady for 
your leadership last year and asking you to reiterate your opposition to last year’s Conference 
Report. On March 23, 1999, Jack Lew sent a reply noting that your senior advisors had 
recommended a veto of the Conference Report last year and that “our position ... has not 
changed.” Armed with that letter and an alternative bill being developed by a group of 
bankruptcy experts at the National Bankruptcy Conference, Representative Nadler is confident 
(perhaps more than we are) that he can prevent some Democrats, who last year supported the 
Conference Report, from doing so this year. Achieving this goal is critical to a credible veto 
threat.

THE STATUS OF BANKRUPTCY LEGISLATION IN CONGRESS: In the House, 
Representative Gekas, introduced H.R. 833, which is virtually identical to last year’s Conference 
Report. It now has 93 cosponsors, including nearly 40 Democrats (e.g., Representatives 
Boucher, Frost, Kennedy, Holden, Menendez, Roemer, Maloney, and Velazquez). Minority 
Leader Gephardt supported the Conference Report last year, and would likely do so again (albeit 
with a low profile). However, if a strong balanced alternative can be constructed that has the 
strong public backing of the White House, Gephardt might be willing to rally his caucus 
vigorously around such a vehicle.

Senator Grassley is more reasonable on bankruptcy than many Republicans, but we do not 
believe that he will be able to hold off his colleagues who believe they can get Democratic 
support without further compromise. Senator Biden is already a co-sponsor and five or six other 
Democrats have expressed interest in signing on the bill. Senator Leahy also may support the 
bill in Committee as a demonstration of support for Senator Torricelli, who replaced Senator 
Durbin as ranking member on the relevant subcommittee. Many signs suggest that Senator 
Torricelli will not oppose the bill even if the additional changes he seeks are not made. Senator 
Daschle, who wants a bankruptcy reform bill, will likely support S. 625 in the end if enough 
Democrats move in that direction. Well positioned Democratic staff believe there may be 
enough votes in the Senate to override a Presidential veto. Finally, last year, Banking Committee 
Chairman D’Amato raised no objection to provisions inserted on the Senate floor that required 
credit card companies to provide greater disclosure to consumers.
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Exploit Vulnerabilities1.

A.

These provisions were important to our support of the Senate bill. However, the new Banking 
Committee Chairman, Senator Gramm, recently noted his opposition to any bankruptcy bill 
which contains the credit card protections that we view as important. Senator Gramm has 
reportedly said that a bill with these consumer protections “will pass over [his] dead body.”

The Formulaic Means Test Will Block Efforts of Responsible Debtors to Get 

Back on Their Feet

One of our most significant concerns with the current bill is that the procedures established do 
not afford debtors a meaningful opportunity to have their specific circumstances evaluated and 
do not give the court the necessary discretion to take those circumstances into consideration. 
While it is difficult to defend judicial discretion, we can tell stories about sympathetic debtors 

who would be caught by the bill’s rigid approach.

It is difficult to rally Members or the public around complicated technical issues like 

nondischargeable debt and means test formulas. However, there are messages we can use to 

address each of our major areas of concern.

At this time, neither the Administration nor effective advocates like Senator Kennedy have 
mounted any offensive. Thus, our assessment is preliminary and we hope to affect it. Some 
House and Senate Democrats are looking to the White House for political guidance and 
leadership on this issue. While they want to support bankruptcy legislation, we should be able to 
keep them from supporting the bills moving in each chamber if we give them a viable alternative 

and a strong rationale not to do so.

Under the bill, the bankruptcy trustee would determine whether a debtor can afford to repay 
some of their debts by considering the debtor’s income, less certain standard allowances for food, 
clothing, transportation, and housing expenses rather than what the debtor actually spends for 
those items. There may be cases where the actual expenses are above the allowance amount for 
good reason, but the court can only provide an exception if the debtor meets the burden of 
proving that their circumstances “exceptional” and the additional expenses “necessary.”

RECOMMENDED STRATEGY: While we believe that the current bills before Congress are 
sufficiently flawed as to merit continued opposition, we also believe that bankruptcy reform is 
not only desirable but necessary. Our goal is to gain sufficient leverage in the debate on Capitol 
Hill to make modest but important changes to the bills, so that we could recommend that you 
sign the resultant legislation. We recommend the four-prong strategy described below.
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So, for example:

B. The Bills Roll Back Existing Protections Against Abusive Collection Practices 

and Coercion.

In addition to these scenarios, we can make much of the false representation made by bill 
proponents that the bill no longer would impact below-median income debtors (who make up 
80% of those in bankruptcy). All debtors would be subject to the new mean test; while creditors 
could only bring “abuse” motions against above-median income debtors, the bankruptcy courts 

and trustees would be required to apply the means test to all debtors.

Similar problems arise especially in ethic and lower-income communities where 
neighbors, friends, and relatives often bear significant costs to help children, 
elderly, the disabled, the unemployed, and others who are not legally their 

dependants.

No allowance likely would be made if a debtor’s transportation expenses to get to 
work on the other side of town are above the area allowance. The choice posed 
could be stark: (1) find a job closer to home (even if less likely to provide career 

advancement) to lower transportation costs and free up money to repay your 
creditors; or (2) fail to feed or cloth your children.

No allowance likely would be made if the debtor’s rental costs are higher than the 
area allowance, even though her apartment allows her to live near to a relative 
who can safely watch the children after school. The current test could force that 
single mother to move her family from her home without an opportunity for 

individualized assessment of the tradeoffs.

In a famous, recent case, Sears was found to have harassed creditors into agreeing to repay debts 
that they no longer had — having been discharged in bankruptcy. The court found that Sears had 
violated the “discharge injunction” and was liable for millions of dollars in damages to hundreds 
of thousands of debtors. Under the House bill, creditors could harass debtors to repay discharged 
debt with little fear of consequences, as class actions and punitive damages -- the tools that 

brought the Sears’ practices to an end - would be barred.

No exception likely would be made for a debtor who helped his non-dependent 
mother meet her expenses so that she could live on her own and stay out of a 
nursing home. That debtor could be denied access to Chapter 7's “fresh start” and 
the funds used to pay for his mother’s housing expenses would instead go to pay 

off his credit cards.
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C. Consumer's Right-to-Know and Protection from Credit Card Abuse

The Bankruptcy Review Commission concluded that reaffirmations of unsecured debt should be 
banned outright. We proposed instead a “coercion” check — a review by the bankruptcy court of any 
reaffirmation of unsecured debt to ensure that it was an informed choice in the best interest of the 
debtor and others. We will press this issue more visibly this year, while developing compromise 
alternatives that we could offer in final negotiations.

In numerous cases, debtors “agree” to reaffirm debts even though they do not have sufficient income to 
pay their current expenses. While some may be optimistic, many more feel they have no choice when 
approached by a creditor threatening to challenge their bankruptcy. It would not be unusual to see a 
reaffi mation agreement, for example, where the debtor agrees to repay $1000 in order to get a $500 
line of credit — an effective interest rate of 200% on the new debt, even though far less expensive credit 
lines are now available even for those currently in bankruptcy. Even where a debtor makes an 
informed choice, reaffirming the debt may harm ex-spouses and children whose child support and 
alimony may not get paid because the reaffirmed debt is paid instead.

Another concern is the bill’s failure to deal with coerced reaffirmations of debt. Thousands of 
bankruptcy debtors each year agree to “reaffirm” one or more debts — agreeing to pay it back even 
though they have the right to have the debt discharged in bankruptcy. We have no objection to letting 
debtors make an informed choice about whether to repay debts. There is widespread evidence, 
however, that debtors decisions are not informed and that creditors coerce debtors into reaffirming 
debts by threatening to challenge the bankruptcy proceedings if they do not reaffirm, promising new 
credit lines in exchange tor reaffirmation, and ha. assing collection efforts aimed at debtors ignorant of 
their rights. Provisions of these bills will create new opportunities for creditors to threaten and harass 
debtors.

Consumers are well aware of intense and misleading credit card marketing efforts. Last year’s Senate 
bill contained a number of important credit card provisions including: (1) a requirement that credit card 
companies disclose on monthly statements how long it would take (and how much it would cost) to 
pay back the debt, if consumers only made the minimum payment; (2) a requirement that consumers be 
notified when credit card companies or retailers take a security interest in the goods purchased; and (3) 
a requirement that credit card companies inform debtors that they have not assessed the debtors’ 
capacity to repay additional debt and provide a worksheet so that the debtor can easily make that 
calculation for themselves. These provisions were stripped in conference, leaving only a requirement 
for the Federal Reserve to study what further disclosures would be helpful.

Senator Sarbanes and other Democrats have introduced legislation separate from the bankruptcy bill 
that incorporates many of these consumer education provisions. In addition, Representative LaFalce 
and Senator Schumer have introduced bills that contain a host of additional credit card protections, 
many of which the Administration supports. One, for example, would eliminate the misleading 
advertising of credit card “teaser” rates — which leave consumers shocked by dramatic interest rate 
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C’'ild Support and Alimony CollectionD.

(1)

(2)

E. The Bills Leave in Place Huge Loopholes for W ealthy Homeowners While Squeezing 

Low and Moderate Income Debtors in over Their Heads.

increases when rates expire or they incur a penalty for a minor late payment. You are sched- 7ed to 
unveil a consumer financial protection package the week that Congress returns, which includes many 
of these credit card provisions, as well as privacy protections. At that time, you can praise the efforts 
of Democrats in both chambers to protect consumers against abusive credit card practices. While we 
will not make passage of any specific credit card provisions a precondition for bankruptcy support, 
some balance in this regard is essential. By raising the profile of credit card issues, you will increase 
the leverage of Democrats seeking to incorporate some of these provisions in the bankruptcy bill and 

give Democrats an issue around which they can rally.

Some of the most famous cases of abuse involve celebrities who file for bankruptcy and walk away from 
most of their debts but continue to live in multimillion dollar mansions protected by “homestead 
exemptions.” (State exemptk ns also protect such luxuries as race horses and silver spoons in Virginia.)

the bills also raise another concern for the payment of child support and alimony. If 
debtors are forced into Chapter 13 who do not genuinely have the capacity to repay — as 
we fear will occur under the current versions of the means test — they will eventually 
return to Chapter 7 with a diminished ability to repay their nondischargeable debts - in 
particular their child support and alimony — because while under the plan, they devoted 

some of their assets to paying their other creditors.

The bankruptcy bills create or expand categories of nondischargeable debts -- i.e., debts that can be 
collected after bankruptcy. Last year we argued that these new nondischargeable debts would impair 
the collection of child support and alimony. In response, the bills’ proponents both narrowed the 
categories of new nondischargeable debts and added a host of provisions that genuinely make it easier 
for former spouses and custodial parents to collect child support and alimony from debtors in 
bankruptcy. As a result, the bills probably improve the collection of family support obligations more 
than it is harmed. However, the bills have not been entirely corrected in this regard. We can continue, 
therefore, to argue credibly that child support and alimony collection is harmed in some cases. In 

particular, two concerns remain:

the bills now provide that, in the supervised context of a bankruptcy plan, child support 
and alimony payments must be given the highest priority. However, under these bills, 
some debtors will have obligations to repay reaffirmed or newly nondischargeable debt. 
After the bankruptcy discharge, there is no court supervision or other mechanism to 
ensure that child support and alimony are paid first. The custodial parent or former 
spouse is unlikely to be as effective as the card company in collecting payment. Once 
these lower-priority payments are made, it is not practical to require the custodial parent 

or former spouse to go after the creditor to assert a claim on those payments.
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- these bills leave in place the biggest
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when they vary from formulaic standards and by lowering the costs to creditors for bringing abuse 

motions.
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Yet, at the same time we are creating a system that will ask low and moderate income debtors to behave 
responsibly - to pay back some of their debts if they can - these bills leave in place the biggest 
loopholes used by the wealthy. (The House bill currently has a homestead exemption cap of $250,000,

2.

While the Republicans are not presently receptive to significant changes, we must continue to work in 
good faith with Senators Torricelli and Grassley (and key House members) to make improvements to t e 
bills where possible. On a few important issues, we may be able to offer compromises that will be more 
attractive to the credit industry than provisions that were in the Senate bill last year. For example, we 
think we can propose ways to make the means test more “self-executing” by requiring judges to explain 
when they vary from formulaic standards and by lowering the costs to creditors for bringing abuse 
motions. This proposal should address at least one of the creditors’ concerns with the discretion that we 
insist be granted to the courts. While these proposals may not be embraced by the Republicans initially, 

we hope they will be considered in the “end game.” More importantly, these compromise provisions 
will allow us to present a new “Administration proposal” around which Democrats can rally.

Senate Strategy

Senior staff will consult directly with key Democratic Senators - especially Senators Durbin, Kennedy, 

and Leahy - in developing a Senate floor strategy. If Senator Torricelli is unable to lead the' Caucus in 
demanding balance for these bills, Senators Durbin and Kennedy may be willing to do so. With them, 
we will identify the best amendments (both germane and non-germane) to offer on the floor to provi e

demanding balance for these bills, Senators Durbin and Kennedy may be willing to do Wdh Jhem, 

negotiating leverage.

House Strategy

Senior staff will work with Representatives Nadler, Conyers, and possibly Frank to try to develop an 

bankruptcy reform. We will also seek to engage Minority Leader Gephardt and other House Democratic 

leaders who may view this year’s debate as an opportunity to promote a strong, pro-consumer 
perspective. The ultimate goal will be either to greatly improve the House bill or, more likely, produce

alternative for full committee and floor consideration that will represent a balanced approach to

leaders who may view this year’s debate as an opportunity to promote a strong, pro-consumer

the necessary votes to sustain a possible veto in the House.

esponsibly -- to pay back some of their debts if they can

but we expect even that to be removed on the floor.)

Try to Improve the Legislation
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The profit margins on credit-card lending are among the highest on any financial product. And, as any banker 
will tell you, higher returns are the reward for taking higher risks. Anyone with a modicum of financial savvy 
knows that if you do not pay off your credit card each month you suffer punitive rates of interest. That the 
credit-card industry makes most of its money from interest payments suggests that its most valuable customers are 
the least sophisticated financially.

Given its readiness to hand out money with almost no questions asked, the credit-card industry's current 
demands that Congress stop the rapid increase in filings for personal bankruptcy ring hollow. No doubt, many 
people have benefited from the credit revolution that gave them an ability to borrow they were denied in the past. 
And certainly, borrowers unable to meet their obligations bear some responsibility for their woes. Yet it is pure 
hypocrisy for credit-card firms to complain that personal bankruptcy has lost its traditional stigma. For they have 
been deliberately directing their sales efforts at people on the edge of financial distress.

IF AMERICA'S bubble economy bursts, a finger of blame is sure to point at the credit-card industry. The 
constant stream of junk mail offering pre-approved credit on a charge-card has helped huge numbers of people to 
get deeper and faster into debt than has ever been possible before. This has fuelled the mother of all consumption 
splurges. And, as buying shares with borrowed money has become a working-class addiction, it has also helped to 
pump up the stockmarket.

This has not stopped the credit-card industry from lobbying furiously for Congress to make it more difficult for 
people to escape their debts by filing for bankruptcy. Its dollars have purchased a bipartisan effort to change the 
law. Its exact form is not yet clear, but it seems likely that legislation will be approved later this year, against 
approving background noise from politicians lamenting the moral decline that has led to widespread abuse of the 
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Curiously, the proposed reforms do not address the abuse of the bankruptcy code for which there is most 
evidence - the ability of the wealthy to buy mansions in states such as Florida which their creditors cannot touch 
should they declare bankruptcy. Nor will the reforms require credit-card companies to ensure that their customers 
understand the long-term cost of the credit they are granted.

Can anybody stop the credit-card companies changing the rules after the game has started (and before the 
economy turns down, and the full extent of the debt mess becomes clear)? The most vocal opponent of the 
proposed reforms is Hillary Clinton, who may be able to persuade her husband to veto the new law, if only in 
order to start to repay his own mountain of debt to the First Lady.

old bankruptcy law. Yet, according to a study by Elizabeth Warren of Harvard Law School, there is no evidence 
that most people who file for bankruptcy are taking advantage of the system. On the contrary, most of them go 
bust only after having suffered a serious financial shock — such as losing a job, needing expensive medical care 
while uninsured or getting divorced.
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WHAT'S WRONG WITH THE PRIVACY PROVISIONS IN H.R. 10 
AND WHAT CONGRESS CAN DO TO FIX IT 

Simply put. the House-passed privacy provisions in HR 10 fail to protect consumers' financial 
privacy. Consumers need the ability to control the sharing of their financial data - notice, access and at 
least the chance to say "no" to sharing financial information with any entity. 

What's in HR 10? 

• Limited Notice Provisions: HR 10 requires only that an institution notify consumers about their
policies and practices related to "protecting" the information or disclosing to nonaffiliated third parties.
There is no requirement to tell consumers about the types of information collected or the information
sharing practices related to affiliates and any other entity or person.

• Opt-Out to "Nonaffiliated Third Parties" Only: The provision's limited third party opt-out does not
apply at all to internal affiliate sharing-affiliates can still share and sell information and consumers
have no ability to stop them.

· · 

• Marketing still Permitted with Nonaffiliated Third Parties: Even if a consumer opts-out, information
may still be shared with third parties marketing financial products on behalf the institution or pursuant
to a "joint agreement" between two or more financial institutions to offer, endorse or sponsor a financial
product. Therefore, with regard to any financial product, the consumer has no right to stop the
disclosure of their information.

• Loopholes Galore: A number of loopholes exist in the bill that could allow financial institutions to
share a customers information without notice to the customer or allowing that customer to have the
ability to opt-out.

What Can Congress do to Provide Real Privacy Protection? 

• Notice about Information Sharing Practices with All Entities: Require institutions to provide full
disclosure of their information sharing policies with all entities. including the categories of information
collected and categories of persons/entities to whom the information may be shared. Consumers need
to be meaningfully and fully informed about the institution's information sharing and privacy practices.

• Opt-Out of Information Sharing with All Entities - Affiliates and All Third Parties - for All

Purposes: Give consumers an across the board opt-out so they could say "no" to information sharing,
for any purpose. with affiliates and third parties. This is the minimum protection consumers need -
anything less is sanctioning widespread information sharing and violations of consumers' privacy. Even
better, financial firms should not be permitted to share or sell a consumer's financial information with
any entity, affiliate or third party, without the consumer's prior consent- an "opt-in."

• Access to Information: HR 10 does not provide any access to data for consumers. Consumers
should have access to the information institutions hold on them to ensure the information is accurate
and relevant and the ability to corr,ect erroneous information. Consumers should also be able to hold
institutions that violate their privacy accountable for the violations.

• Security and Protection of Data: The holders of data are in the best position to protect and secure
the information on consumers. Banks and other financial firms should have a duty to protect the
confidentiality of customers' financial and personal information and be held legally responsible when
they violate the confidentiality standards.
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Why is it Important for Consumers to have the Choice to Stop information Sharing with 
Affiliates?

The question I ask this body and this country is: If we are concerned about the selling and 
sharing of information to third parties, should we not be just as concerned about the selling, 
shanng, transmitting, or accessing that information inside of these affiliates if there are going 
to be dozens or hundreds of these affiliates? Until we solve the riddle of handling 
information within the affiliate structure, we do not have privacy. We do not have 
privacy.

• Harm to Consumers from Affiliate Sharing is Great: Financial firms are interested in sharing 
information with and selling the products of their affiliates. Financial institutions can use arfiliates to 
sell or market any of their products. Rather than use third parties, they will simply bring everything into 
the affiliate structure.

As Representative Barton (R-TX), who co-sponsored with Rep. Markey the stronger privacy 
amendment that was denied a vote by the House Rules Committee, stated on the floor during the 
debate over HR 10 on July 1, 1999 -

The most glaring example of the harm from unauthorized information sharing involves affiliate sharing - 
- the NationsBank case in which NationsBank /Secunties settled securities laws violations by paying 
$7 million to the SEC and other agencies. The allegations included the bank sharing lists of customers 
with expiring CDs with NationsSecurities. The securities affiliate allegedly sold uninsured, risky 
products in a misleading manner that were not suitable to unsuspecting CD holders. Thousands of 
consumers were affected, losing portions of their life savings. HR 10 as passed by the House does 
nothing to address this affiliate sharing problem but rather, gives its okay to widespread affiliate 
sharing without giving consumers any ability to stop such sharing.
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CONSUMERS CARE ABOUT PRIVACY PROTECTION AND 

CONTROLLING HOW THEIR PERSONAL INFORMATION IS 

USED 

• 80% of those surveyed agreed that "Consumers have lost all
control over how personal information is circulated and used by
companies."

• 88% are concerned about threats to privacy. 55% are very
concerned about those threats.

From a 1998 Poll by Lou Harris. 

CONSUMERS LACK CONFIDENCE THAT EXISTING LAWS 

ARE ADEQUATE TO PROTECT PERSONAL INFORMATION 

AND 

A MAJORITY SAY NO TO AFFILIATE SHARING OF 

INFORMATION 

• 92% surveyed say they would mind if a company they did business
with sold information about them to another company.

• 78% did not agree that current federal and state laws are strong
enough to protect personal privacy from businesses that collect
information about consumers.

• 81% opposed the internal sharing of customer personal and
financial information by corporate affiliates.

• Only 10°/c, said they would support newly merged banks, insurance
companies and investment firms sharing customer information
about accounts or insurance policies and the majority of these said
that affiliated companies should be required to notify and obtain
written permission from customers before sharing their personal
information.

From a 1998 AARP Survey. 
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AN INDEPENDENT NEWSPAPER 

Whose Financial Data? 

C 
ONGRESS HAS spent so many years 
trying to reform the laws regulating 
banks and other financial institutions 

that it would be rash to predict success in this 
ses.5ion. It's true that the House and Senate 
now agree on what was for years the most 
contentious issue: repealing the Depression­
era ban on cross-ownership among banks, 
insurance companies and securities houses. 

But three areas of dispute continue to 
jeopardize final passage. The Treasury and the 
Fed still disagree about what corporate struc­
ture would best guarantee that federal insur­
ance of bank deposits isn't unwittingly extend­
ed to nonbanking activities. Then there is 
disagreement about the Community Redevel­
opment Act. which has successfully encour­
ag� banks to lend more to poor neighbor­
hoods. The Senate version of the bill would 
weaken the CRA. 

The biggest controversy in the House, 
though. bas to do with privacy. The financial 
institutions want to retain ownership of all the 
information they collect about their custom­
ers.· They can profitably sell such data; they 
also can use it, they argue, to offer improved 
services. But where the financial institutions 
see• gains for consumers, some members of 

Congress see risk in the sharing of information 
across institutional divides. A bank could let 
its securities affiliate know when an elderly 
customers certificate of deposit was expiring, 
setting the customer up for exploitation with a 
riskier financial product. Insurance companies 
with knowledge of a customer's poor health 
could warn a mortgage affiliate not to make a 
loan. And so on. 

The House Commerce Committee ap­
proved, with bipartisan support, a compr� 
mise solution. Financial institutions would be 
able to sell most information, with the excep­
tion of medical data. and share such informa­
tion among affiliates. But customers would be 
given the right to say no-to request that their 
information not be shared. This "opt-out" is 
less sweeping than what some self-styled 
consumer advocates wanted-that is, no shar­
ing without express approval from each cus­
tomer. But most industry lobbyists oppose 
even this modest measure, and the House 
leadership may keep the Commerce Commit­
tee version from coming to the floor. 1bat 
would be a mistake; the House should be 
allowed to vote on a provision that would give 
consumers a bit of increased protection as 
financial institutions bulk up. 
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BODY: NEW YORK -- You probably think that your bank keeps mum about your financial affairs. 
Think again. May be selling you down the river, to earn some extra money. 

Many banks sell your confidential account information to telemarketing firms. Salespeople then call 
you. flogging discount dental plans, travel clubs and other products. 

Monthly payments are deducted automatically from your bank account or charged to your credit card. 
The bank earns commissions on the sales. 

Comptroller of the Currency John D. Hawke Jr. calls some of these practices "seamy, if not downright 
unfair and deceptive." You can try to get off the sales list (see below). but might not be able to. 

When the telephone salespeople call you, what might they know? Plenty. 

Besides your name. age. address and phone number, the bank might have disclosed your bank account 
number, Social Security number, current checking account balance, credit limit, credit score (showing 
how creditworthy you are), the number and type of credit cards you carry and what you owe on your 
credit card accounts. 

A case recently brought by Minnesota Attorney General Mike Hatch against Minneapolis-based U.S. 
Bancorp charged that some customers had their bank accounts and credit cards debited, even though 
they didn't want the service. 

U.S. Bancorp, which has 1,023 affiliated banks and branches. settled the case with no admission of 
wrongdoing. But it agreed to fines. restitution and charitable contributions of about $3 millionthe 
approximate amount it had earned on sales-commissions. 

Theoretically, the Fair Credit Reporting Act (FCRA) limits the way some of your financial records can 
be used. 

FCRA covers credit information, for example, your income. assets and employment history. Under the 
law, banks have to tell you that they might disclose this information, and gjve you a chance to take 
your name off the telemarketing lists. This is called "opting out." 

Unfortunately, there is no effective way of enforcing FCRA, says Hawke, whose office regulates 
2,400 national banks. The regulators don't know what the banks are doing, and few customers know 
they can opt out. 

What's more, no federal law protects what's called "transaction and experience" information namely, 
the details of your bank and credit card accounts. They can be disclosed to telemarketers at will, says 

.. ./documentDisplay?_docnum=3&_ansset=GeHauKO-MsSDUWRARUUVREC-ACWV-A-WR 7/29/99 



LEXIS®-NEXIS® Page 2 of 3

Washington Post Writers Group

LOAD-DATE: July 26. 1999

if FOCIfocus™

Search: General News;Jane Bryant Quinn, privacy

. ./documentDisplay?_docnum=3 &_ansset=GeHauKO-MsSDUWRARUUVREC-ACWV-A-WR 7/29/99

Jane Bryant Quinn welcomes letters on money issues and problems but cannot offer individual 
financial advice.

(3) Tell your senator and representative that you want an enforceable opt-out right for all 
telemarketers, including those affiliated with financial institutions. Unless Congress hears from the 
public, the industry's dollars will rule.

A mere privacy statement isn't enough. U.S. Bancorp's privacy statement read, "all personal 
information you supply to us will be considered confidential." but it sold your data just the same.

As part of its settlement, U.S. Bancorp agreed to stop working with outside telemarketers selling 
nonfinancial products. Wells Fargo and Bank of America announced that they would do the same.

Amy Friend, assistant chief counsel at the Office of the Comptroller of the Currency. So can your 
Social Security number. U.S. Bancorp had a deal with a telemarketer called Member Works in 
Stamford, Conn., which, says Hatch, has worked with 17 of the 25 largest banks. Hatch sued Member 
Works last week, charging deceptive practices. The company denies the charge.

Also say that you don't want your bank and credit-card account data disclosed to anyone selling 
financial or nonfinancial products, including the bank's own affiliates. Some banks might agree, 
although they don't have to. Ask the bank to acknowledge your letter.

(2) Write to the president of the bank, saying that you're shocked to learn that your bank and credit­
card account information can be disclosed. The more top officials hear this, the better. Ask specifically 
whether the bank shares your account information with affiliated or nonaffiliated companies.

A financial-restructuring bill in Congress would give you opt-out rights when banks sell your account 
information to third-party marketers who are peddling nonfinancial products, such as dental plans.

But industry lobbyists and the congressional leadership defeated attempts to give you even better 
protection. You'll still have no privacy rights, if your bank wants to give your confidential information 
to affiliated telemarketers or peddlers of financial products. If you don't want your account 
information disclosed to telemarketers, here's what to try:(l) Call your bank and get the name of the 
person in charge of customer relations. Write a letter, saying that you want to exercise your legal 
right, under FCRA, to keep your credit information from being disclosed.

Chase Manhattan says it's revising its telemarketing policy. Bank One says it gives telemarketers only 
name, address and phone number.

But they can still disclose your confidential account information to telemarketers selling financial 
products, for example, insurance and securities.
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Until recently, insurance. banking and brokerage interests pretty much have had their way on 
privacy issues in Congress' banking modernization debate. 

The Senate's modernization measure that passed earlier this year didn't address whether a financial 
institution's banking, insurance and brokerage affiliates could share sensitive customer files. Similarly. 
the House Banking Committee's version tepidly mandated companies to disclose their privacy 
policies. 

But the House Commerce Committee recently voted to allow customers to block companies from 
sharing sensitive, nonpublic financial customer information with affiliates or nonfinancial third panies 
for marketing purposes. 

But even this provision. loudly opposed by financial institutions, has a big loophole that allows banks 
to use information as long as the customer hasn't instructed to the contrary. Requiring institutions to 
obtain prior customer approval. as is commonly the case in Europe, would offer better consumer 
protection. 

At last. Congress has nabbed the industry's attention on privacy, an issue that until now had been on 
the edge of modernization deliberations. Mega banks and financial service firms amass a vast inventory 
of personal financial information that warrant more than industry promises of protection. 

Customer privacy is no small matter. in part. because modem technology makes timely financial 
information extremely valuable. Many financial service companies already sell credit card and checking 
account information. birth dates, addresses and telephone numbers to outsiders. 

Worried by the trend. Comptroller of the Currency John D. Hawke Jr. has repeatedly criticized the 
sale of customer information as "seamy" and legally questionable. ln Minnesota. the state's attorney 
general is locked in a lawsuit with U.S. Bancorp, which it accuses of selling customer information to 
telemarketing firms in violation of the bank's own privacy policies. There are also allegations in the 
case that some telemarketers may have used credit card information to sign up customers for products 
and services they didn't order. 

To its credit, Bank of America has promised to stop sharing certain customer information with 
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Reforms to end regulatory fire walls between banks, insurance companies and securities firms are long 
overdue. Financial institutions need additional flexibility and muscle to compete globally. Consumers, 
however, must regain some rights to determine how their financial histories are used, and must have 
reasonable assurances that confidential information will not be abused.
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Banks are no longer the friendly, discreet custodians of their depositors' money, judging by 
hundreds of thousands of consumer complaints to federal and state banking regulators. In fact, 
without public knowledge, banks are making millions peddling crucial information about their 
depositors. The abuse--especially by the large national banks--gives a new definition to bank robbery. 
Federal regulators have taken notice. and some states are hauling banks into court. 

In California, Bank of America announced Friday that it will no longer sell customer information to 
third parties. Fine. But Wells Fargo and U.S. Bancorp say they will take only limited remedial steps. 
For the most part. other banks are silent on the issue. The best way to stop this abuse is through 
legislative protection of consumer privacy. 

Financial privacy is under assault from all directions. The California Legislature, for instance, enacted 
a law to allow the state to sell personal income data. and only Gov. Gray Davis' last-minute 
intervention blocked its implementation. As objectionable as that law is, it at least gives taxpayers 
some say in the release of the information. Banks are not subject to such constraints. 

In a practice that Comptroller of the Currency John D. Hawke Jr., the regulator of federally chartered 
banks. calls unfair and abusive. some banks regularly and without any legal restraint sell data about 
their cust0mers to telemarketing companies in exchange for a commission. And it's not just names and 
phone numbers the banks sell. It's Social Security numbers. birth dates, credit card numbers and 
purchases, occupations. marital status. credit standing and account balances. 

Some banks will even allow telemarketers to automatically charge the accounts of customers who 
express an interest in the telemarketers' products or services. Minnesota has filed a lawsuit against 
U.S. Bancorp over such practices. accusing the bank holding company of violating the Fair Credit 
Reporting Act. 

The House Commerce Committee last Thursday adopted an amendment to force banks to disclose 
their privacy policies and allow consumers to block release of their personal and credit information. A 
much stronger provision to require banks to get their clients' consent prior to disclosure was defeated. 
It is essential that, if the House bill is enacted, the rules implementing it order banks to spell out their 
privacy policies clearly and conspicuously and make it as easy as possible for customers to opt out. 

House enactment of an "opt-out" clause depends on whether Rep. David Dreier (R-San Dimas), 
chairman of the Rules Committee, will allow the Commerce Committee amendment. rather than a 
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much weaker Banking Committee proposal, to be considered by the full House. Consumers should let 
Dreier know where they stand.
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didn't want But ha traced 1t to hos bank - and 1s now 

suing for 1nvas1on of privacy. 

Privacy advocates 

targeting banks 
States eye tighter rules on how 

information is shared 

By Sharon Epperson 
CNBC 

Aug. 3 - It's amazing hO\Y much personal 
information businesses require consumers to 
provide just to make a simple transaction, like 
rent a movie or order take out. But banks 
maintain a 1nuch deeper. richer trove of personal 
information on their customers - who probably 
assume ifs all under lock and key. Don't bank 
on it. 
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'I think more 
onerous things 
kinds of things 
will occur in the 

future if we don· t 

nip it in the bud 

now. 
-CHRISTINE

GREGOIRE 
Attorney General, Washington 
state 

Newman used his 
cryptography experience to 
decode a mailing label •· and 
found ,t matched his checking 
account number. 

jQuick Gifts ..::j 

YOU MAY THINK your personal information is 
private. But banks know how much you make, what you 
spend it on, your Social Security number. your credit 
history. Things that even your friends and family don't 
know about. your bank does. And it may be sharing that 
knowledge with others. 

"I was dumbfounded, disgusted, upset," said 79-
year old Alben Newman, who, like many consumers, 
was unaware that his bank could give out his personal 
financial information. Five years ago. Newman started 
receiving mailings from an insurance company for a 
policy he didn · t want. At first. he had no clue how the 
company got his name or address. 

But then 
Newman, a 
cryptographer in 
World War II, put 
those skills to work. 
He decoded the 
digits on the upper 

• •• • ··••·· ······-- •• • ,••w • · "'"�,.."-e:� right hand comer of
the insurance pitch - and discovered it was his 
checking account number. 

"The cat was out of the bag,"' said Newman. 
ewman is now suing Washington state's Heritage 

Bank for breach of contract. invasion of privacy and 
violation of the Consumer Protection Act. He says he 
wants the bank to "admit that they're doing something 
that the average individual doesn't understand or know 
about.'' 

Heritage Bank officials denied selling any 
information to marketing firms but admit sharing 
"'confidential and private information ., with some 
financial service providers. 

Right now. it is only illegal for a bank to sell 
someone· s credit repon to a third pany like a direct 
marketer. But any other information can be fair game. 
Newman's attorney says until laws are changed, the 
scales of justice are tipped in the banks' favor. 

"We have asked the anorney general's office to 
change the Consumer Protection Act to provide that 
disclosure of private financial information would be a 
per se violation," said public interest attorney Shawn 
Newman (who is no relation to his client). 

Washington state Attorney General Christine 
Gregoire agrees that swift action needs to be taken. 

'·I think more onerous kinds of things will occur in 
the future if we don't nip it in the bud now," she said. 
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What you can do 

Privacy experts says there 
are a few things you can 
do to keep private 
information private: 

If you order a catalog or 
magazine, ask the company 
not to sell your name. 

If your name has already 
been sold, ask for the hst of 
businesses or charities that 
bought rt and ask them to 
put you on their "do not mail" 
lists. 

To remove your name from 
marketers' ma,hng hsts. v,rrte 
to the Direct Marxet1ng 
Association's Mail 
Preeforence Serv,ce. Box 
9008, Farmingdale, N.Y. 
1 1 7835-9008 

For phone hsts. write to the 
OMA's Telephone 
Preference SerY1ce, PO Box 
9014. Farmingdale. N.Y 
11785-9014 

Wnte to credit reponmg 
agencies and ask to "opt out" 
of the pre-approved credit 
lists they sell to companies 
Or call 888-567-8688. 

A rash of consumer complaints compelled the 
Attorney General to create a new privacy task force. 

.. This is an issue that effects every single citizen of 
this country; the right for them to have their information 
protected," said Gregoire. ·• And the right for them not 
to allow someone to sell for commercial purposes their 
personal, private information without their consent." 

Gregoire played a pivotal role in the recent 
successful fight of various state attorneys general against 
the tobacco industry. She says this battle is even bigger. 

''This issue has a more far reaching potential 
problem for consumers and has caused much greater 
fear for consumers than any other case that I have dealt 
with,'' she said. 

TAKING ACTION 

The state of Washington is not alone in its fight to 
protect consumers' privacy. Government officials across 
the country are investigating banks' practices. and one 
state has already taken legal action. 

U.S. Bancorp recently paid $3 million to settle a 
lawsuit waged by Minnesota's attorney general. The suit 
alleged that the bank released customer information to a 
telemarketing company for $4 million. plus 
commissions. 

The bank said it would stop disclosing consumer 
information to most marketers, except those that sell 
financial products. Soon after, other banks. including 
Chase Manhattan and Wells Fargo, imposed similar 
restrictions 

The suit has heated up the debate at a time when 
Congress is divided over whether to add privacy 
provisions to banking legislation. 

"What I have proposed is that we complete our 
hearings on privacy, do some in-depth study and write a 
financial privacy bill," said Sen. Phil Gramm (R-Texas). 

BREAKING BARRIERS 

But some fear that current proposals, like Gramm' s 
financial modernization bill. will break down barriers 
between banks and other financial services firms -
making it easier for them to share information. 

Consumer advocates worry that in the era of mega­
mergers like the Citibank-Travelers deal, a bank could. 
for example. deny a mongage loan if it learned from its 
insurance affiliate that the customer was seriously ill. 

But the banking industry maintains that such sharing 
of information can be an asset. 

·'Consumers actually benefit in the way of lower
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prices and greater convenience when limited information 
is shared about them within a bank’s family,” said Sonia 
Barbara, with the consumer’s division of the American 
Bankers Association.

But if consumers don't see the benefit, the 
industry's trade group says they should let their bank 
know.

So that's what Albert Newman is doing. He has 
refused to settle his case: he wants his message heard 
loud and clear.

“There's no one with the temerity to say, ‘Let’s go 
get em.’ I’ll do that,” he said.

Many banks claim customers can simply write to 
request their names be taken off any sales lists. But 
consumers groups suggest banks adopt “opt-in” 
provisions, in which customers would only receive 
outside materials if they opted to be included on these 
lists.
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first appeared: Fast Company issue 24 page 204 

Capital One is winning big in the cutthroat world of credit 
cards by changing the rules. Its mission: Deliver the right 
product, at the right price, to the right customer, at the 
right time. Its method: Never stop testing, learning, or 
innovating. 

The telephones at Capital One Financial Corp. ring more than one million 
limes a week. People call to ask about their MasterCard balance, or whether 
a recent payment was received, or why their interest rate has jumped. And 
more than 1 million times a week, here's what happens -- before a caller 
hears the first ring: 

The instant the last digit is punched, high-speed computers swing into action. 
Loaded with background information on one in seven U.S. households and 
with exhaustive data about how the company's millions of customers behave, 
the computers identify who is calling and predict the reason for the call. After 
reviewing 50 options for whom to notify, the computers pick the best option 
for each situation. The computers also pull and pass along about two dozen 
pieces of information about the person who is calling. They even predict 
what the caller might want to buy -- even though he or she isn't calling to buy 
anything -- and then they prepare the customer-service rep to sell that item. 
once the original reason for the call has been addressed. 

All of these steps -- the incoming call, the data review, the analysis, the 
routing, and the recommending -- happen in just 100 milliseconds. That's 
one-tenth of a second, or one-eighth of the time that elapses between beats 
of a human heart. 

Make no mistake: Capital One has some wicked-fast computers. And its 
growth rate has been nearly as fast. The company took shape in 1994, when 
it began as a spin-off of Signet Banking Corp. It now ranks among the 1 O 
largest issuers of credit cards in the United States, with 16. 7 million 
customers ( ii added 5 million new accounts last year alone ) and total 
balances of $17 .4 billion. Its stock chart looks more like that of an Internet 
startup than like that of a bank. Stock in the company, which was first offered 
at $16 per share, has traded as high as $140. The company, with 11,000 
employees, has a market value of more than $7.8 billion. 

Capital One's cofounders -- a pair of buddies with no previous hands-on 
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For example, Capital One started selling things (insurance, long-distance 
service, buying-club memberships ) to customers who called - after tests 
showed that people prefer to buy things when they call Capital One, rather 
than when Capital One calls them. Today half of all new Cap One customers 
buy something ( other than a credit card ) within their first year as a 
customer.

"What we've done," says Fairbank, "is to create an innovation machine." 
That machine has just begun to kick into gear. "This is not just a credit-card 
strategy," Fairbank insists. "This is a marketing revolution that can be applied 
to many businesses."

"Credit cards aren't banking - they're information," declares Rich Fairbank, 
48, chairman and CEO, whose father is a physicist. "When we started this 
company, we saw two revolutionary opportunities: We could use scientific 
methodology to help us make decisions, and we could use information 
technology to help us provide mass customization."

Last year, the company performed 28,000 experiments - 28,000 tests of new 
products, new advertising approaches, new markets, new business models. 
As a result, it can deliver the right product, at the right price, to the right 
customer, at the right time. It offers 6,000 kinds of credit cards, each with 
slightly different terms, requirements, and benefits, and each requiring a 
slightly different monthly statement. Some credit-card holders have a no-fee 
Mercedes-Benz affinity card with a credit line of $20,000. Others pay $29 a 
year for a card with just $200 worth of credit. Some have a credit card with a 
Canadian moose on it. Others have a card with a map of Japan and an 
image of Mt. Fuji on it. One reason why Cap One has attracted millions of 
customers is that it's able to present itself a little differently to each of those 
customers.

experience in the banking industry -- had rocked the credit-card world while 
they were at Signet, where they had invented the "teaser rate" card and the 
"balance transfer" option. Those two innovations sucked millions of 
customers away from established companies, and the two men brought them 
over to their own company. The real secret of Capital One’s success, though, 
has been its commitment to endless innovation. Lots of companies claim that 
they compete on knowledge. Capital One has enough information on 
consumers to fill the hard drives of more than 200,000 personal computers. It 
uses that information much as a physicist uses a particle accelerator: Cap 
One analysts and product managers come up with an idea for a product, 
bounce the data a bit, test it, tweak it, and launch it as fast as possible. In 
other words, they use the scientific method to design credit cards.

Says Nigel Morris, 40, Cap One's president and Fairbank's alter ego: "Very 
few companies have the ability to test and learn.” But those twin capabilities 
-- testing and learning - form the foundation on which Capital One is built. 
The company tests every product offering, every procedural change, every 
job applicant. It keeps records on every customer interaction and on every 
card purchase, and, with the patience and persistence of a good scientist, it 
runs experiment after experiment. "For every action we've taken," says Jim 
Donehey, 50, Capital One's chief information officer, "we know what the 
reaction has been. If we sent out a blue envelope and a white envelope, we 
know which envelope went to which customer - and we've recorded what the 
reaction was in each case."

For Fairbank and Morris, the credit-card business has been a grand 
experiment in using information technology to figure out what people want to 
buy and how Capital One can sell it to them. Says Jory Berson, 28, vice
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president of marketing and analysis at Cap One: "I want us to become the 
place where people go to find anything they want to buy." 

"We can answer your question before you ask it." 

Joe from Florida is a tough call - a confused older man, the holder of a 
MasterCard with a $100 credit limit. He informs his phone rep, Tim Gorman, 
29. that he knows what happened the last time he called Capital One: "I've
got it written on the wall right next to the phone," he says.

Nancy from North Carolina is easier. A moment after her voice materializes 
in Gorman's earpiece, information about her credit card pops up on his 
computer. Nancy is a desirable customer: She has a $6,500 credit limit on 
her Visa, she's been a Capital One customer for four years, she pays no 
annual fee, and she hasn't paid late in the past 12 months. 

Her opening line: "I want to close my account." 

Gorman is used to that greeting. He works as a Capital One "retention 
specialist," and all of the calls routed to him are from people who say they 
want to close their account. 

Gorman knows better. Most of them just want a better deal. 

"I just got a card with a 9.9% interest rate," says Nancy, "and that's a lot 
lower than my current rate." 

Nancy's current rate is 16.9%. Gorman's computer displays three 
counteroffers that he can make in an effort to keep her business. Those 
offers have different interest rates -- starting with 12. 9% and ramping down 
to 9.9%. 

"Well, ma'am, I could lower your rate to 12.9% . .  .'' 

Nancy grabs the first deal that Gorman offers, and Gorman scores a "save." 
Is he concerned that Nancy didn't get the best deal available? Not really. 
"Who's to say she really was offered a 9.9% card?" he says. "Maybe that was 
just something that she saw or something that came in the mail." Nancy is 
happy, Capital One is happy, and Gorman has earned incentive pay for 
keeping her -- plus a little extra for getting her to take a deal that preserves 
much of Capital One's revenue. 

Superficially, Gorman's exchange with Nancy sounds like what happens at 
credit-card companies everywhere. It's standard these days for account 
information to pop up when a call comes in ( computers identify the account 
by linking it to a phone number}, and many companies bargain over interest 
rates and fees. But at Capital One, that's where the interaction begins. not 
where it ends. The history of "intelligent call routing" ( a term that Capital 
One coined ) -- with its tiers of computer-enabled decision making -- is a 
case study in how a culture of innovation can take small problems or modest 
ideas and turn them into breakthroughs. 

In this case, the problem had to do with the phone bill. Two years ago, calls 
from Capital One customers were taking too long to handle, and an analysis 
showed that customers were not to blame. Callers simply weren't getting to 
the right place at the right moment: People with a lost card or a fraud 
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problem ended up reaching an ordinary rep; people who just wanted to know 
their balance stayed on hold to talk to a live rep; people unhappy with their 
interest rate called the "lost card" number on the back of their card and had 
to be transferred to customer service. 

"All that time -- to take a call, to bridge the call to the right person -- that 
pisses off the customer," says Greg Gannon, 44, a technology manager who 
was brought in to look at the problem. "You wait for an agent, you wait for a 
transfer, you wait again for an agent." 

Plus, says Jim Donehey, "All that time, we're paying for the call." Companies 
pay by the second, and at a place like Capital One, which takes 2.5 million 
live calls a month, even one extra second per call adds up to real money. 
"The real question was, How can we minimize all that?" says Donehey. 

The company tried lots of options. For example, it discovered that some 
people called much more often than the average of five times a year. "We 
sent out a letter at one point that said, in effect, 'Please don't call so much,'" 
says Donehey. That test yielded this result: If you want people to call you, 
send them a letter telling them not to. "That was what I call 'a Homer 
Simpson moment.' " 

The ultimate solution - suggested by the technology folks -- had less to do 
with an animated character than with artificial intelligence: Why not predict 
the reason for each call and then send that call to the agent who is best able 
to handle it? In fact, a company like Capital One, with 3,000 people 
answering calls, knows plenty about why customers reach for the phone: 
Ninety percent of all calls fall into 1 of 10 categories. Raise your customers' 
interest rate, and they call. Put an automatic fraud stop on their card, and 
they call. Send out a new card that needs to be activated, and they call. 
Some people call once a month to find out their balance; some people call 
three times a month. 

It took months to analyze these calling patterns, to figure out which events in 
a customer's credit-card life would predict a call. Decision-tree software had 
to be written, equipment had to be bought, phone switches and computers 
had to be taught to talk to each other. Along the way, people working on the 
project arrived at some powerful insights. For example, customers who call 
each month to check their balance or to see whether their payment has 
arrived could be identified and routed to an automated system that answers 
the phone this way: "The amount now due on your account is $364.27. If you 
have a billing question, press 1 ... . " Or: "Your last payment was received 
on February 9. If you need to speak with a customer-service representative, 
press 1 .... " The genius of this system, says Donehey, is that "we can 
answer your question before you ask it." A phone call that might have taken 
20 or 30 seconds, or even a minute, now lasts just 10 seconds. Everyone 
wins. 

A routine problem in search of a quick solution led to a new way of doing 
business. Today customers get where they are going immediately, and they 
get the information that they need quickly. Customer-service reps handle 
those calls that need to be handled by people, and they don't waste any time 
passing calls to colleagues. For example, customers who have received 
prototype products are automatically routed to staffers who know about those 
products. 

This calling system has become a competitive advantage for Capital One, 
making possible both lower costs and better service, and the company is 
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"Are you interested in any kind of interior-design shopping?" 

"Catalogs?" Larry asks.

"Every interaction is a selling opportunity."

Larry from Pennsylvania is on the line, baffled by his new Capital One 
"Silver" Visa, with its $1,000 limit and its $59 annual fee. The card comes 
with coupons offering discounts on hotels and rental cars, but Larry can't 
figure out how they work.

Brannon is a star -- not just because she understands how to handle routine 
credit-card confusion, but because she is an unerring saleswoman as well. 
After all, why not try to sell a guy who is confused about coupons more 
coupons?

"It's like the Silver Visa," says Brannon. "It's a service that we offer - Capital 
One Interiors. It's a catalog with a lot of coupons. If you order it, you'll pay for 
it by the second or third time you use it."

understandably reluctant to share specific performance data about it. But a 
few round figures are available: The system went into effect last June, and, 
says Donehey, "Within a few months, it was right 40% of the time." Gannon 
says the prediction-success rate is now at 60% to 70%.

Once Brannon has helped Larry understand his new card, she says "Sir do 
you do any catalog shopping?" 

Barbara Brannon, 57, a veteran customer-service rep and one of Cap One's 
telephone stars, talks to Larry as if she has nothing else to do. She concedes 
that the Silver Visa carries a fee that's $20 higher than that of Larry's former 
card, a regular Visa. But, she says, "you can get that back with a single 
discount at a single hotel."

Thanks just the same," says a suddenly lucid Larry. "I get enough junk mail 
already."

And the system just keeps getting smarter. Do you routinely call from your 
boyfriend's phone - the number for which is not on file at Capital One? 
Eventually the computer will figure out that his number should be associated 
with your account. If you call to close your account, you’ll encounter a subtle 
measure of what Cap One thinks of your business - because the system will 
do a real-time analysis of your value as a customer. People worth keeping 
are routed to a live agent like Tim Gorman. People whom Capital One is not 
unhappy to be rid of are routed to a voice-response unit and allowed to close 
their account using their Touch-Tone phone. Meanwhile, more capabilities 
are in development. For example: The system will learn what language each 
customer prefers to do business in and then route calls accordingly.

"This started as such a simple problem," says Donehey, "but IT enabled us to 
go back to the business side with a solution that went beyond solving that 
problem. The flow of information between IT and the business side and the 
customer is constant. A lot of the stuff that really makes our technology work 
has nothing to do with technology - it has to do with attitude.”
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The idea to add a new twist came, naturally, through data analysis. "It 
happened three or four years ago," says Nigel Morris. "We were doing 
outbound telemarketing, calling at dinner time, and we looked at the statistics 
on who bought things, who told us to get lost, and who bought things that 
they never used. We thought, 'This isn't working that well. What if we talk to 
people when they call us?'"

In the case of inbound cross-selling, the first test product was easy and 
sweet. New customers must call an automated line to activate their card. 
"We thought, 'That's the perfect time to sell them something,'" says Jory 
Berson, who is in charge of cross-sell opportunities at Capital One. "The first 
thing we sold was a balance transfer: 'Now that you've got our card, is there

On a typical day, Brannon sells something to roughly 15% of the customers 
who are routed to her. Using an analysis of each customer's buying habits 
and demographics, her computer terminal automatically tells her which 
products to offer. Whether Brannon makes an offer on a particular call is up 
to her. With customers who are particularly upset or who are being 
transferred to another department, she doesn’t. On this winter evening, 
though, she's scoring a sale with one out of every three callers. "I don't shove 
it down their throats," says Brannon. "I throw it out if it's something that I 
think they might like."

Esther from Connecticut, who had called to check her current interest rate, 
signs up to pay $59.99 for Capital One Edge, a program in which you receive 
a catalog of discounted merchandise as often as 12 times a year.

No one at Capital One can recall whose idea it was to sell things to 
customers when they call the company, rather than the other way around. 
Most credit-card companies, including Capital One, have long tried to "cross­
sell" their customers - often by using inserts in monthly statements to tout 
everything from calculators to cruises.

For Morris, a transplanted Brit who vibrates with energy and who has a 
mischievously contrarian streak, it seemed like a natural: "Gosh, if you call 
me and I'm trying to sell you something, then I'm going to treat you very 
nicely. That’s going to promote better service. But people said, 'Service 
people are not salespeople. The systems don't exist to do this -- to service 
people and sell them at the same time. And anyway, even if you could do it,' 
they said, 'you would never sell enough to make the longer phone calls 
worthwhile.' People said it couldn't be done. That's all the motivation we 
needed."

Carolyn from Illinois, whose credit history has won her a Visa with a $200 
limit and a $59 annual fee, calls to find out how to get a cash advance. After 
answering that question, Brannon warns Carolyn that her Visa has less than 
$100 of credit available. Then she offers Privacy Guard to Carolyn. The cost: 
$59.95. "If you want to get your credit report, this is the way to do it," 
Brannon says. "This is what you need." ( Actually, if your Visa has a $200 
limit and a $59 annual fee, you don't really need a credit report.) Says 
Carolyn: "Yes, I would like to try that."

A woman from Miami, who has called to find out if she has to pay her $39 
annual fee every year, cheerfully signs up to pay $59.95 a year for Privacy 
Guard, a service that helps you check your credit report. "That's called a 
sale!" says Brannon. "That's called fattening your paycheck. Give me more 
calls!"
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Customers loved it. Or, at least, they bought it.
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( For his part, Jory Berson says that he "feels better" about the auto­
insurance offering, the mortgage deal, and the long-distance service than he 
does about Privacy Guard or about the catalog memberships. But even the 
latter, he says, "are presented fairly, at a fair price -- usually a lower price 
than other issuers offer.")

any debt that you want to transfer to us?'" While customers waited on the 
line for a computer to verify and activate their card, they could sign up to 
move balances from other cards onto their new account.

Berson sat down with his partners - Eric Nelson, 30, Cap One's IT director, 
and Marge Connelly, 37, who runs all of the company's call centers. At their 
first meeting, in the wake of the balance-transfer experiment, "the 
brainstorming was less about 'Is this a good idea?' than about 'How do we do 
it as quickly as possible?' We weren't trying to pretend that this is rocket 
science," says Berson.

Indeed, the biggest hurdles were human. "At first blush," says Connelly, 
folks look at the idea of selling to someone who's calling, and they say, 

'There's a conflict between servicing and selling.' Some associates said, 'I 
don't feel good about making this offer to customers.' We were listening 
trying to appreciate that feeling."

What ultimately kicked Cap One's cross-selling into high gear was Greg 
Gannon's intelligent call-routing system. It was a perfect fit: The same

The solution, says Connelly, was "to elevate this beyond the immediate 
transaction level. If I'm a phone associate, my mission is to meet my 
customer's needs. And people have a pretty wide range of needs. If I've got 
this great product, it might save a customer some money, or it might create 
convenience. If I'm committed to service, there's no way I'm not going to 
consider offering that product."

Within three months of that first brainstorming session, live reps started 
fielding calls during which they both serviced and sold. Today Cap One does 
almost every cross-selling effort in partnership with another company. It 
makes a deal to market a product: The Hartford provides the insurance, MCI 
provides the long-distance service, Damark International provides the 
catalog clubs.

The response was so enthusiastic, relative to Cap One's effort, that Berson 
began looking for other products that Capital One could sell in this way. "I 
don't have a big desire to sell you groceries, because once I have to ship 
stuff, I can't save you any money," he says. "But auto insurance --1 can sell 
that cheaper. Mortgages, long-distance service, auto loans, cellular service - 
same thing."

"The creativity comes in how we do that," says Rich Fairbank. "We do three 
things that other companies in the industry don't do. First, every interaction is 
a selling opportunity — although I don't want to give the impression that we 
can t wait to get through your problem before we try to sell you something. 
Second, it's done in an information-based way: What's sold and how it's sold 
are decided statistically, according to information that we have. And third, we 
are totally committed to selling products that are of very high value. I say this 
with passion, because it's easy for companies to trap themselves into selling 
low-value things."
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"A cell-phone is just a credit card with an antenna."

Says Jory Berson: "We're becoming a company that people can turn to for
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computer that predicts why you’re calling can also predict what product you 
might want to buy. In fact, where your call gets sent often has as much to do 
with what Cap One wants to sell you as it does with how you will get your 
question answered.

According to cofounders Fairbank and Morris, Capital One's real capital 
resides in the hundreds of terabytes of data that the company has collected 
on the behavior of current and potential customers, and in the vast testing 
experience of its analysts, who know how to figure out what really matters to 
( and about) those customers. The company's knowledge base positions 
Capital One to tackle all kinds of other information-rich businesses.

Fairbank claims that within two or three years, most people will know Capital 
One for reasons other than its credit-card business. "Fifty percent of what 
we're marketing now did not exist at this company six months ago," he says. 
"And 95% of what we're marketing today didn't exist two years ago. I’m proud 
of that fact - until I reflect on its implications. It means that 50% of what we'll 
be selling six months from now doesn't exist yet."

Already, a Capital One subsidiary, America One, is selling cell-phone service 
in much the same way that the mother company offers credit cards -- by 
offering a slightly different deal to each type of customer. ( Quips Morris: "A 
cell-phone is just a credit card with an antenna.") Cap One doesn't confuse 
its customers with choices. Instead, it tries to figure out what its customers 
will want. "Our secret." says Fairbank, "is that we are trying to deliver very 
simple solutions to the customer."

When is a credit-card company not a credit-card company? That's the 
question now facing Capital One. If the company can serve its customers 
faster and smarter than its competitors can, if it can sell products unrelated 
to credit cards, then why continue to think of itself as a credit-card company 
at all?

Customers who are judged most likely to buy are sent by the computer to 
Cap One's most skilled sellers -- to Barbara Brannon's group. Every one of 
the three dozen non-credit-card products that Capital One offers has a 
statistical model behind it that outlines which kinds of customers will find it 
most appealing, and under what circumstances. A specific "product offer" 
comes to a customer-service rep in the same data burst as a caller's account 
information. So the decision about what to offer is made the instant someone 
calls. "It's got to be real-time," says Berson. "If normally I'd sell you long 
distance, but you're calling because you lost your card, I'd be a fool not to 
sell you credit-card registration."

Capital One doesn't reveal how much of its revenue or profit comes from 
non-credit-card sources. "It's a huge part of our business," says Berson. "We 
now make more than 1 million sales in a year through customer-service 
marketing - not including inserts, or telemarketing, or automated calls." 
Those sales occur during the 30 million live calls that Capital One handles 
each year. In 1998, for the first time, half of all new Cap One customers 
bought another product from the company within 12 months of signing up for 
their credit card. "That's amazing penetration," says Berson, "and it leads to 
tremendous profitability."
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What about the car itself? "Oh, sure," he says. "A car-buying service is on
my list.

Sidebar: Testing, Testing
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Sidebar: What's the Hard Part? 
Innovation Never Ends

just about anything. When you get ready to buy a car, the first thing I want to 
go through your mind is, What kind of deal can Capital One get me on an 
auto loan or on auto insurance?"

The team absorbed data about which rates appealed to which kinds of 
customers, about how customers used the new cards, and about which set of 
factors produced the most profitable card. "We found a rate at which we got 
good loyalty and low attrition," says Friedman. "That's what we wanted." 
There was just one problem: The card wasn't profitable.

"That is where smart people come into play," says Friedman. Two of 
Friedman's analysts concluded that they needed to attract customers who 
were better credit risks — in other words, people who defaulted less often. 
"They suggested different underwriting standards. As soon as we had that 
hypothesis, we could test it with data that we already had."

The result of all this experimentation: Early in 1998, Capital One began 
offering a permanent, fixed-rate card to a select group of customers. The 
card has a fixed annual rate of 9.9% and no annual fee. The company that 
changed the game with the teaser rate is changing it again. Today, in fact, 
Cap One doesn't even offer a teaser-rate card to new customers.

The lesson: Companies that thrive on change can never rest. Competitors 
are quick to copy good ideas. The way to compete on innovation is to keep 
innovating.

That’s the hard part. And that's why Capital One is so obsessed with making 
its own innovations obsolete. Consider the teaser rate. "Customers have 
gotten smarter about this game." says Dan Friedman, 29, a credit-card 
product manager. "But customers don’t want to play it." What do they want? 
People want a simple card with a good rate, says Friedman. So, for two and 
a half years, Friedman's team offered prototype no-fee, fixed-rate cards to a 
wide spectrum of Americans. The cards had slightly different rates, slightly 
different credit limits, slightly different terms: "We were doing at least a 
dozen tests each quarter."

Capital One scored some early victories in the credit-card game by changing 
the rules. Its founders invented the "teaser rate" - the banking equivalent of 
a cheap mortgage that gets adjusted up after a certain period. The teaser 
attracted millions of customers, and eventually competitors began to mimic 
the idea. The result was a merry-go-round of so-called teaser hoppers. 
People would move their balance to a low-introductory-rate card: as soon as 
the rate expired, they would switch to another card. Over time, Cap One was 
being eaten alive because of customer attrition.
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Capital One sometimes thinks so hard about what it does - and tests its 
ideas so thoroughly - that the whole system can make an outsider's head 
hurt. But most people at Capital One will tell you that testing does not give 
them a headache: Rather, it opens their minds to new ideas. "Testing," 
declares Wendy Alexander, 29, international product manager, "liberates you 
from conventional thinking."

Charles Fishman ( cnfish@mindsprinq.com ), a Fast Company contributing 
editor, is based in Raleigh, North Carolina. He scored 40 out of 40 on Capital 
One's management-screening test. Even so, the company rejected his 
application for a no-fee. 9.9% MasterCard. Visit Capital One Financial Corp, 
on the Web ( http://www.capitalone.com ).

Each test offer is handled by a small group of reps, whose opinions about the 
products are also taken into account. Cap One tracks not only whether 
people buy something but also whether they use it. The company has 
shelved products that customers didn’t buy or didn't use. Selling software 
didn't work. Neither did selling mutual funds ( although plans are under way 
to launch another mutual-funds sales program ). Behind every test is a three- 
person team: someone from marketing, someone from operations, someone 
from IT. There are no silos at Capital One. Each business unit has a 
"business information officer" who is responsible for making technology work 
in that unit.

This year, 1,000 of Capital One's 11,000 employees will sit down to take 
tests. HR has developed 10 new pre-employment tests, and it wants to see 
how good they are. It will administer those tests to selected current 
employees, who will in turn have their job performance evaluated. Test 
results will then be anonymously correlated with how well those employees 
do their work. "We think these tests will predict certain competencies," says 
Liberson. "But before we start using them, we want to make sure."

In other words, the testers have a new test that they need to test. The 
company's testing culture is so deeply intricate, so wound around itself, that 
a senior executive recently pointed to an M.C. Escher print in his office -- a 
print of people climbing or descending a series of interlocking staircases - 
and laughed: "That's our organizational chart."

Testing doesn't apply only to products. Cap One hired more than 100 people 
a week in 1998, but it doesn't conduct anything resembling routine job 
interviews. Instead, applicants take tests, sit through guided interviews, and 
do role-playing exercises. In the case of customer-service reps, supervisors 
never even meet candidates: they meet only the people who get hired. "We 
found out that interviews by line managers didn't predict job performance at 
all," says Dennis Liberson, 43, the company's HR chief. That discovery was 
made, of course, through follow-up testing -- through comparing actual 
performance of employees with what their supervisors had predicted when 
they were first hired.

At Capital One, the essence of innovation is experimentation. Every idea for 
a new product starts with a test, or a series of tests. If a test succeeds, the 
company ramps up fast.

SPONSORED BY
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affiliated hanks arid companies will honor your request, 
althoiigh ccil.iin information about you and your pioducts 
and services with us still may be shared (as explained tn 

Questions and Answers H-1 ami H S below). You cannot

basis oi product by-product basts, 

’“"bucslion H-f: 1/ I le.inest to be ex. hided from .iffilhite 
sharing of information, u bat information about me and 
my I>rodu. Is and serviees ivitb you will ami will not be 

sbaied within your affiliated family of banks and eoni/iames?

develop a new type ol home mortgage or checking account 
Ibis type ol inhumation enables us to identify the needs ol 

I provide services to meet those needs. 

| j,tally, we also gather mlormation to comply with laws 
and regulations that govern the financial ser vices imllis 

tries l:or example, federal regulations require that we 

- ■ 1 : I
number for many types of accounts, such as bank

out affiliated banks

allowing our affiliated hanks and companies to share 

information about you and your products and services

for Ollier affiliated banks and companies.

USE AND SHARING < >1 INI ORMAIION OiriSIDE <HIR 
Al l IIIA I I D I AMI1Y Ol HANKS AND COMPANIES

Question H6: llndei u bat eir. umstan. es do you /nm i.le

account siatemciils, easier access Io certain account leamres, 

new < >i
ccrt.iiii
Ol be eligible to receive.

companies apply only when we ate IcK.tlly 
reqiiii. il to share this information or when we 
arc Icfi.illy Iwiniittcd to share this information 
to serve yoni interests or to aclchess legitimate 
business cone ei ns. (See (Question and Answct 

116 below.)
QUESTIONS AND ANSWERS ABOUT OUR USE

OF INFORMATION

(HIR INI ORMAI ION AHOUE YOU

Question HI: Why do you want to know about me?

Answer HI: One ol the main reasons we gather infoimation

Act, however, docs not prohibit us from sharing this 
information within our affiliated family of banks and 

companies in other c ire umstances.

( Uber Resln. tive l aws

Ollier laws and rulings also regulate our ability to shaie 
eertain information within our affiliated family ol hanks 

pioducts .ind services in p.iilicular cases. Souk laws, lot 

example, prohibit us from sharing certain uiloriiiatiou 
within our affiliated family <d banks and companies 

wiihout your express writte n or oral consent or. in a

Use .tii.l Sb.iniiK of hifonimtioit outside Our 
Affiliated l amily of Hauks and Coutfiatiies 

We mmiitaitt procedures designed to protect 
coiifideiili.il mlormation about you (ami 
your products and services with us). Other 
than under the limited exceptions explained 
in this brochure, it is our practice not to 
share conlidential customer information 
outside our affiliated family of banks and 
companies. You do not need to request this 
confidentiality it is our standard practice. 

The limited exceptions under which we share 
confidenti.il customer information with parties

with a /ew e\.iniph'^ - 

our f
a//diated family o/ hanks and companies i/ I request

om iif/iliate sharing 
! t twer, will till of

USI AND SHARINt. (U INEORMAIION WIIIIIN OUR 
Al III IAII D I AMII YOI HANKS AND COMPANIES

Quvstmu Hl: How do I bene/il when you share mtouua 
lion about me amt my/.rodu. ts amt seivi. es with you 
Within your al/dialed family of banks and eoml>ames? 

Answer Hl: We provide products .mil services to customers 
through .i number ol separate banks ami companies. By

We also gather inlorm.rtion Io help us midetstand your 
hn.imi.il needs and provide you with quality products 

and snvi.es. I oi esample, if we know you own your 
home, we know lh.lt a home equity loan may be a 
bi tter ahcrnaiivc than an installment loan to finance 
yom m st puivhase because of possible tax benefits. 

In Slime cases, we also gather information to help us 
design or impiove our products ami services. I or example, 

  from customers can tell us whether to

of infonnation,” we wdT share tmi
ahtmt you and your products and

the extent permitied by law, as discussed lielow/y

I II. Ian < K du Repotting Act is rhe pt unary l.tw th.u

affiliated
Ranks ami panics to share with each other the following 

es of information: identification information about 
i; information about your transactions with any of 

affiliated banks ami companies; and inform.ition

Answer H4: I his is a complex question because the I air 

Credit Reporting Act ami certain other laws permit you 
to direct us not to share .ertain information within our 
affiliated family - but these laws also permit us Io share

I veu if you "request to be excluded from affiliate sharing 
7 :• , —-n ivin share this ii/hr’r iilfiirhiation

i services with each

affiliate sharing of information," of course, we abide 

by these laws

Question HS: ( an you /.rovide me 
of information that still may he shared within yr

to be ex. luded fiom affiliate sharing of information?

covers infoimation sharing within our affiliated J-’n'dy 

of banks and companies. I his Act permits our

if information: identification infonnation about
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USE OF INFORMATION 

WELU 

FARGC 

I ls,: mu/ SIJ,1ri11g of l11fom1,1tio11 withi11 Our 
,\ffili,rted 1:,,mil_v of ll,111ks ,11ul Compa11ies 

·1i, provitlt: you with ,upn ior srrvicc and
inform you of protlm:I opp11r11111i1ics and
fo, other lmsiness purposes, rhc banks and
rnmpanics :tffiliated with Wdls Fargo &
Company (which indudc Norwcst banks
:tncl comp:tnics :rnd Wells Fargo hanks and
c:ompanics) share informarion ahour you and
your produc:t� and servic:n .1111011� themselves.
(S,·,· Questions and Ansm·rs # I and #2 inside.)
If y1111 send us a wriucn rcquc�I that contains
your name, address, social sc.:uriry number
(if i��ued), your primary accounrs or services
with us, and your direcrion, �11cl1 as "I request
111 ht: excluded from :1ffilia1e ,haring of infor­
mation," we will nor share information
ah1111t rou among our affiliated hanks and
c:ompanics 10 the extent you may opt our
of sh.iring under the federal Fair Credir
Rcportin� Act and other applic:ablc law.
(St:c Quc�tion and Answer #4 inside.) Your
wri11cn n·qucsl needs 111 he mailed to 
Operations Ce11tcr (M.S. 605R), l'.0. 
Box , I I 0, Siclll>: falls, SD 57 I 17_
I l11· ,,, •• , , .. ,.,,,> .,,,,/ •·,J•l.111,1(1r,,h 111 1J,, .. I I>•· nf t,,{,,rnwlto11 
/,,.,, /,,,,,. ·'/'/'/,·uni, tu 111du•1,/11.,I, I/,,..,. p11•1•,su,11.J .ind 
c�\f•l.111.,111 ttff o,p,··rsr,I,· JI/ p1n•1, •111 111 ,,,. , ... . ,, st,11,,,,�,,IJ 
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/\', ,, ,,., . .,, • ,, \\',·lls l·,11 J:O u/ ,.,,,,, ,.. ,,,,, ... , ,,. 1,,. ,•y, /11,lr,I 
/tutu Ht,/, .1//1/1. ,tt" JI,,, ,,,,,: ,,f 111f,,, ,,,,,uo11. ,·,,u r,c•,·,/ ""' 
\11/,,,11( ,111111/,,•1 lt't/llt'JI 
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To: Jonathan A. Kaplan/OPD/EOP@EOP, Gene B. Sperling/OPD/EOP@EOP, Melissa G. 
Green/OPD/EOP@EOP 

cc: 
Subject: IMPORTANT -- Idea for late AugusVEarty September Event 

I would recommend that we do a radio address on privacy before Congress returns or around that time. 
We do not need to identify it with either the bankruptcy bill or fin mod. However, it will create uncertainty 
about our intent in both contexts and raise our leverage without committing us to insist on it in any specific 
context. We would not be making much policy news - as on May 4th the President outlined our view and 
Gensler reiterated it before the Senate banking committee two weeks ago. However, he could say 
something like: "Congress has an opportunity this fall to provide financial privacy protections to 
Americans .... With so much change in the financial industries, with new technologies, we should not let 
the opportunity pass to make clear that we hold financial privacy dear .... " Gensler's testimony has good 
discussion of the legitimate expectation of privacy that Americans have, which we have found is violated 

Consumer groups meeting with Melanne today also urged us to up the public rhetoric on privacy (while 
thanking us profusely for doing so much already). They think it will help make this a central issue in the 
bankruptcy floor debate. While that may be a good threat, I am not sure how likely that is. But 
regardless, it can't hurt our leverage in both bankruptcy and fin mod to have the issue lurking and some 
uncertainty about how much the president wants to ramp up the issue. 

Melanne concurs that this is a good idea. In addition, Treasury staff could see no downside, although 
they had not consulted with Linda Robertson or Larry Summers. 

The only downside I see will be how this interacts with any plans to do anything on medical privacy. 
don't know where those discussions stand. 

Also - If not the radio address, the VP might be interested in doing something on this issue. 




