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Dear Senator Leahy:

I

The Honorable Patrick J. Leahy 
Committee on the Judiciary 
United States Senate 
Washingtpn, D.C. 20510

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503

May 12,2000

To meet the test of balance, the bill that emerges from conference should be consistent 
with the key principles that have been set forth by the President. The President was disappointed 
that the House once again failed to produce balanced bankruptcy legislation that he could 
support. As we stated when H.R. 833 came to the House floor last spring, the President’s senior 
advisors would recommend that he veto the House bill if it were presented to him. The 
bankruptcy provisions of the Senate bill generally do abetter job of meeting the President’s 
principles, although the Administration has serious concerns about some provisions. The 
detailed enclosure describes the President's principles, the Senate bill provisions that should be 
preserved, the Senate bill provisions that raise concerns, and our strong objection to various 

provisions of the House bill.

La.

The President supports balanced consumer bankruptcy reform that would encourage 
responsibility and reduce abuses of the bankruptcy system on the part of debtors and creditors 
alike. He believes that we can eliminate abuse without hurting those forced to turn to 
bankruptcy, the vast majority of whom are faced with some of the hardest circumstances that life 
has to offer - divorce, unemployment, illness, and uninsured medical expenses. Although we 
should not countenance people using bankruptcy to escape bills they can afford to repay, we also 
should not enact punitive legislation that places insurmountable barriers before the people who 
file for bankruptcy as a last resort. We must remember that too often those who need 
bankruptcy’s "fresh start" are single mothers or divorcing spouses, displaced workers, low- 
income households (many of whom are minorities), victims of predatory lending, or those who

The Administration understands that, although conferees have not been named, 
congressional staff are discussing ways to reconcile the House and Senate versions of H.R. 833, 
the Bankruptcy Reform Act. The enclosure to this letter outlines the Administration's views on 
these two versions of the bill. As you and your staff develop an agreement on this bill, your 

consideration of these views would be appreciated.

05/15/00 13:17 FAX 4565802

fli.. i-unexpected ill -ss AnL-wduGeLtheir meome and burdened them witLexp.ensiye medical 

bills.



NATL ECON COUNCIL ©003

Sincerely,

jatfob J. Lew
Director

Enclosure

*.

Thank you for your consideration of the Administration’s views on these bills. We would 
be happy to discuss any of these concerns with you or your staff.

Identical Letter Sent To The Honorable Orrin G. Hatch
The Honorable Henry J. Hyde, and The Honorable John Conyers, Jr.

The Administration notes that certain non-relevant amendments have been included in the 
Senate version of the bill. The President has made clear on a number of occasions that he 
strongly supports an increase in the minimum wage of SI over the next two years. However, as 
the Administration has stated previously, if Congress sends him a bill delaying the increase, 
repealing overtime protections for certain workers, adding costly and unnecessary tax cuts that 
threaten fiscal discipline and direct benefits away from working families, thwarting ongoing 
efforts to enforce pension law, and including an objectionable private school voucher provision, 

he will veto it.

05/15/00 13:17 FAX 4565802
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NON-RELEV ANT AMENDMENTS

Minimum Wage and Tax Amendment

Drug Amendment

1

The Senate version of the bankruptcy bill includes non-relevant amendments on the subjects 
described below.

The President strongly supports an increase in the minimum wage of SI over two years. Working 
families across this country deserve this increase, which would restore the real value of the 
minimum wage to what it was in 1982, helping more Americans share in our current economic 
prosperity. But the Senate bill would delay the increase. The Senate bill also includes a 
provision that would repeal overtime protections for certain workers, and a tax and pension 
package that would direct benefits away from working families and reduce Federal 
unemployment taxes without addressing needed system reforms. These tax and pension 
provisions are regressive, could lead to cuts in retirement and health benefits for moderate- and 
lower-income workers, would not significantly increase plan coverage or national savings, and 
would hamper efforts to enforce pension law. Moreover, we must establish a proper framework 
for paying down the debt, strengthening Social Security and Medicare, and funding key priorities 
before we consider major new tax cuts. If the Congress sends the President a bill delaying the ■ 
minimum wage increase, creating regressive, costly, and unnecessary tax cuts that threaten fiscal 
discipline, repealing protections for certain workers, hampering the enforcement of pension law, 
directing benefits away from working families and potentially reducing their retirement and 
health benefits, he will veto it.

ADMINISTRATION VIEWS ON
H.R. 833 - THE BANKRUPTCY REFORM ACT

The Administration also opposes the provisions that would reduce the current disparity between 
crack and powder cocaine sentences solely by increasing powder cocaine penalties dramatically 
instead of addressing both crack and powder cocaine penalties. Decreasing the threshold amount 
of powder cocaine that an individual must possess to receive 5- and 10-year mandatory minimum 
sentences may be counterproductive because it could significantly redirect Federal law 
enforcement resources from the most serious offenders. In addition, this amendment would 
actually exacerbate the disproportionate impact of cocaine sentencing on minorities because, 
according to U.S. Sentencing Commission statistics, approximately 31% of defendants sentenced 
at the Federal level for powder cocaine offenses in 1998 were African American, 48% were 
Hispanic, and only 19% were white. Please note, however, that the Administration supports 
many of the provisions contained in the amendment to combat the spread and abuse of 
methamphetamine and hopes that the Congress will consider them outside of bankruptcy 
legislation.
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Private School Vouchers Amendment

CONSUMER BANKRUPTCY PROVISIONS

Means Test
-

2

The President supports balanced consumer bankruptcy reform that would encourage 
responsibility and reduce abuses of the bankruptcy system on the part of debtors and creditors 
alike. To meet the test of balance, the bill that emerges from conference should be consistent 
with the key principles set forth by the President. The President was disappointed that the House 
once again failed to produce balanced bankruptcy legislation that he could support. As the 
Statement of Administration Policy said when H.R. 833 came to the House floor last spring, the 
President’s senior advisors would recommend that he veto the House bill if it were presented to 
him. The bankruptcy provisions of the Senate bill generally do a better job of meeting the 
President’s principles, although the Administration has serious concerns about some provisions.

Principle: Access to Chapter 7 should not be governed by an arbitrary means test, but by 
reasonable guidelines that take into account individual circumstances. The goal of the 
means test is to identify those debtors who genuinely have the capacity to repay a portion of their 
debts under a Chapter 13 plan. Many debtors who now enter Chapter 13 fail to complete their 
plans. To ensure positive outcomes instead of higher failure rates and greater hardships, we 
should ensure that debtors' specific circumstances are considered in a meaningful way. Neither 
creditors nor debtors are helped by wasting scarce resources establishing and overseeing 
repayment plans that will quickly fail. The House bill fails to meet the President’s principle 
(despite valuable efforts by Chairman Hyde to bring some balance to its provisions). Because it 
limits access to Chapter 7 through a tight, inflexible, and arbitrary means test, it would force into 
Chapter 13 repayment plans many debtors who are unlikely to succeed. Specifically, the House 

bill would:

The drug amendment discussed above also contains an objectionable school voucher provision 
that is unrelated to the underlying bill. The Administration's opposition to private school 
vouchers is well known. Rather than improving and reforming public schools, private school 
vouchers drain scarce resources from public schools and are a distraction from the serious work 
of education reform. Instead, the President is committed to a comprehensive agenda to improve 
our schools by investing more in them and demanding more from them. The Administration also 
opposes the provision to require States to mandate the expulsion of students who bring a 
"felonious" quantity of drugs onto school property. A similar provision was defeated in a 
bipartisan House vote during consideration of the juvenile justice bill last year, and we oppose 
the inclusion of this type of measure in bankruptcy legislation. Finally, the Administration 
objects to the inclusion of any provisions affecting elementary and secondary education in the 
bankruptcy bill, because the Elementary and Secondary Education Act of 1965 (ESEA) is 
currently being reauthorized in the House and Senate. Congress should continue to address 
elementary and secondary education issues through the ESEA reauthorization process.
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3

rigidly use IRS guidelines that were designed for a different purpose - collecting taxes - 
where they are applied far more flexibly than the means test would allow. We urge the 
Conferees to adopt Chairman Hyde’s proposal to authorize the creation of standards 
specific to bankruptcy, using the IRS guidelines as a starting point.

subject many debtors to burdensome paperwork that is not needed for bankruptcy 
deTerminafinns, including the collection of back tax returns regardless of their relevance 

at a cost of millions per year.

not incorporate payments for arrearages on secured debt for necessary property, which 
must be paid under a Chapter 13 plan. Thus, the means test could leave some debtors in 
bankruptcy "no-man’s land": unable to file under Chapter 7, but unable to get a Chapter 
13 plan confirmed because they cannot pay these arrearages.

not allow for expenses related to the long-term care of family members, including the 
elderly and disabled. Such assistance may be essential to enable these family members to 
avoid institutionalization and maintain their quality of life, yet may not qualify the family 

member as a legal dependent of the debtor.

The Houue bill does take into account required administrative expenses under.a Chapter 13 plan 
in calculating whether the debtor has the capacity to repay. (This important provision, which is 
not in the Senate bill, should be retained in the final bill.) It also contains both essential safe 
harbors: (1) protecting below-median income debtors from 707(b) "abuse" motions by creditors 
that could be the basis for threats or coercion; and (2) protecting below-median income debtors 
from 707(b) means-test motions by bankruptcy trustees. It includes a proposal by Chairman 
Hyde to allow adjustments for reasonable:food and clothing expenses to take into account 
regional differences in costs. Finally, it clarifies sensibly the definition of household goods that a 
debtor can claim as exempt property (and thus upon which the debtor can void a non-purchase 
money, non-possessory lien), by limiting household goods to those "normally" found in or 
around a residence. These provisions should be retained.

not allow for expenses that debtors may incur in protecting themselves against domestic 
violence. These expenses could include relocation expenses to move away from the 
violent spouse, transportation expenses to get to work from a new location or to work 
removed from the spouse’s knowledge, legal costs to get and enforce a protective order, 
security costs, and income gaps associated with unavoidable absences from work.

allow exceptions to the means test only to those demonstrating "extraordinary 
circumstances" that require additional exceptional expenses or income adjustments -- a 
nearly insurmountable burden of proof that would deny bankruptcy judges the 

appropriate discretion in the application of the means test.
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4

The Senate bill’s definition of household goods is so narrowly drawn that the debtor may 
be deprived of reasonable or even vital household items that would be exempt under the 

House bill’s definition.

The Senate bill avoids needless filing of back tax returns and streamlines the means test 
for debtors between 100% and 150% of median income. However, further reductions in 
the paperwork burden on low-income debtors could be achieved at no cost to the 

effectiveness of the means test.

The Senate bill uses a more reasonable means test, which provides more-appropriate relief to 
debtors, although improvements could be made. The Senate bill would:

allow exceptions to the means test to debtors who can show "special circumstances."

Finally, we note that both bills contain inconsistent references to median income standards 
(State, Regional, and National). Administration of the new law will be eased by use of consistent 

standards.

use a more appropriate threshold for access to Chapter 7.

provide a means test that includes expenses for the long-term care of elderly and other 
family members, and for protection of victims of domestic abuse and their families.

Certain provisions of the Senate bill, however, are also problematic.

The Senate bill also uses IRS guidelines for the means test, but includes a Congressional 
finding that the Treasury Secretary can modify the guidelines for bankruptcy purposes. 
Because this interpretation of existing Treasury authority is subject to legal challenge, we 

prefer Chairman Hyde’s approach described above.

The Senate bill’s means test calculation includes arrearages on secured debt for necessary 
property; however, it does leave some debtors in bankruptcy "no-mans’ land" because it 
does not include the important provision, included in the House bill by Chairman Hyde, 
incorporating the required administrative expenses of a Chapter 13 plan in calculating the 

means test.

0.5/15/00 13:17 FAX 4565802

The Senate bill’s motions safe harbor would protect below-median income debtors from 
707(b) motions by creditors that could be the basis for threats or coercion. It fails, 
however, to provide z-"safe haRhor‘'..fr»r low-income debtors from means test calculations 
and paperwork or a full safe harbor from means test motions by United States trustees. 
Including both safe harbors would improve both the efficiency and fairness of the means 
test. If low-income debtors are abusing the process for other reasons, they would still be 
subject to general 707(b) motions by the court, the United States Trustee or the Chapter 7 

trustee.
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Protection Against Coercive Reaffirmations and Practices

5

Principle: There must be appropriate safeguards against coercive creditor practices that 
compel debtors to forgo their rights and that disadvantage more scrupulous creditors. 
Debtors often reaffirm debt on unfavorable terms, sometimes when they demonstrably cannot 
afford the future payments. These new commitments put their future, as well as their payments 
to socially more important debts (e.g., child support, alimony, and taxes), at risk. These 
reaffirmations are frequently the result of insufficient or misleading information and sometimes 
the result of intimidation or outright coercion. Unfortunately, such practices have been all too 
frequent, and the new legislation may increase the risk of such coercion by giving creditors new 
opportunities to challenge debtors’ actions. In light of these new opportunities for abuse, the 
Administrarion cannot countenance weakening existing protections; in fact, enhanced safeguards 

are essential.

The Senate bill provides a meaningful cap of $100,000 on homestead exemptions. It also closes 
the Chapter 11 loophole for wealthy debtors. These provisions should be retained.

Homestead Exemption and Other Loopholes for the Wealthy

Principle: It is fundamentally unfair to ask low- and moderate-income debtors to devote 
future income to repay the debts that they can, while leaving loopholes that allow the 
wealthy to shield income and assets from their creditors. High or unlimited homestead 
exemptions allow people with expensive homes to avoid their responsibility to repay a 
significant portion of their debts. Similarly, some wealthy debtors can file under Chapter 11 

where they can shield their future income from creditors.

The House bill provides a $250,000 cap on homestead exemptions, but allows the states to opt 
out of the cap. With the opt-out, the provision is effectively the same as having no cap at all. 
Moreover, the bill does nothing to close the Chapter 11 loophole for wealthy debtors.

05/15/00 13:18 FAX 4565802

- -The House mil gives dobtom to -a&sanns-osua reaffirmation of wholly unsecured, -non­
credit union debt, but allows represented debtors to waive the hearing, which effectively does 
little to change current law and might inadvertently bolster arguments that courts have no 
authority to review agreements filed by represented debtors. The bill expressly provides a 
private right of action for failure to comply with reaffirmation agreements or willful violations of 
a discharge, but it precludes use of class actions to bring such claims. This eliminates the most 
effective approach - used in the Sears cas'e among others - to remedy widespread coercive 

practices. The private right of action should be retained, but the bar on class actions should be 

dropped.
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Improving Credit Card Practices

6

Finally, the Senate bill includes a provision that would allow debtors to waive in advance 
bankruptcy protection for their retirement assets. We fear that those of limited means or 
sophistication could easily be compelled, perhaps even as a condition of receiving credit, to put 
these critical assets at risk. As the Department of Labor recently testified before the Senate 
Health, Education, Labor and Pensions Committee, this provision should be struck.

Principle: Both debtors and creditors must be required to be responsible. Bankruptcy 
reform should be balanced by including provisions that address credit-card practices that 
may lead to bankruptcies. Creditors should give consumers the information they need to 
manage their credit card debt successfully. Doing so would allow more consumers to make 
informed decisions and give many households better control of their finances, reducing the 

number of bankruptcies.

The Senate bill provides more-useful provisions though it could be further improved. It requires 
most lenders to provide an 800 number for consumers who want specific information about the 
impact of minimum payments in their situation. (The information provided could be more 
valuable, if it included the cost as well as the duration of debt when only the minimum payment 
is made.) It also requires that consumers be given clear and conspicuous notice of teaser rates by 
labeling them as introductory each time they appear in a solicitation, as well as disclosure of the 
permanent interest rate in close proximity to the teaser rate. Lastly, the bill includes new 
disclosures on high loan-to-value home equity loans so consumers are not misled about their tax 
implications.

Th; Ilause bill reqnu^-thaLconsnmefc rer.dvna generic, description of the impact of making... ~ _ 
only minimum payments on the duration of the debt. However, it provides no way for a 
consumer to obtain more specific information about the impact of making the minimum payment 
in his or her own circumstance. The House bill requires conspicuous disclosures of "teaser" 
rates, but it does not require that the rates be labeled "introductory" or that the permanent interest 
rate be disclosed in close proximity to the teaser rate.

The Senate bill does not ban class action remedies. Moreover, it requires disclosure of the terms 
of debt being reaffirmed and creates a new presumption of undue hardship if the debtor does not 
have the capacity to repay debts that he or she is reaffirming. These mechanisms will go a long 
way toward preventing debtors from reaffirming debts because of creditor threats or intimidation 
or because of simple confusion. The bill proposes a form of disclosure, although it is not as 
comprehensive as the one developed by the Administrative Office of the U.S. Courts now in use 
in a few districts; Congress could provide districts discretion to use the more extensive form. The 
new Subsection 5240) in the Senate bill codifies existing practice by providing that creditors can 
accept payments before and after a reaffirmation agreement is filed with the court; however, if 
debtors exercise their right to rescind a reaffirmation agreement or the agreement is found to be 
invalid, subsections (j)(2) and (j)(3) may raise issues in litigation and should be clarified or 
struck. Specifically, Congress should clarify that nothing therein is intended to preempt any 
Federal or State law or eliminate remedies available under current Federal or State law, including 

disgorgement of funds collected under invalid agreements.

05/15/UU 13:18 FAX 4565802
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Nou-Dischargeable Debts and "Cram Downs"

Barriers to Entry or Representation in the Bankruptcy System

7

The Senate bill is preferable because it protects under-secured debt other than for automobiles for 
only six months before filing; nonetheless, the ban for car loans should be far shorter than five 
years. Similarly, the Senate bill has a shorter window before bankruptcy in which cash advances 
(with a higher threshold) and debts incurred to pay nondischargeable debts become 
nondischargeable. An even better approach would be to limit the new nondischargeability 
provisions to above-median income debtors, as Senator Moynihan has proposed.

The House bill gives secured creditors in bankruptcy unprecedented rights to collect amounts in 
excess of the value of their collateral. It precludes "cramming down" debt to the collateral value 
for any debt secured by personal property purchased within five years of the bankruptcy filing. 
Were these provisions to become law, societal priorities would suffer, unsecured creditors would 
be placed at a disadvantage, and secured creditors would have less incentive to evaluate properly 
lending risk. The House bill also makes nondischargeable all cash advances above $250 and all 
debts incurred to pay nondischargeable debts, both if within 90 days of bankruptcy. This rule 
endangers societal priorities and may trap debtors who are trying to feed their families or meet 
debt obligations before they realize that bankruptcy is inevitable.

Principle: The goal of repaying creditors must be balanced with the need to protect social 
priorities, such as payment of child support, alimony and taxes, and to preserve a 
meaningful opportunity for a fresh start. The Bankruptcy Code makes debts 
nondischargeable only where there is an overriding public purpose to protect those debts. To the 
extent that the bills make more credit-card debt nondischargeable and preserve secured claims 
regardless of the value of their collateral, these societal priorities will compete for scarce 
resources and the fresh start will become ephemeral.

The House bill would require mandatory credit counseling before a bankruptcy filing, but does 
not make clear that the requirement can be met by telephone or over the Internet, creating a 
barrier for those without convenient access to counseling. It also would require a debtor’s 
attorney to pay a trustee’s attorney’s fees if the debtor is not "substantially justified" in filing for 
Chapter 7. Fear of such sanctions may deter attorneys from representing debtors with bona fide 
claims. However, the bill does allow courts to waive filing fees for debtors unable to pay, for the 
first time removing this important barrier to entry for indigent debtors.

Principle: Inappropriate barriers should not be created to entry into or effective 
renre’^ntatinr Mtb^har’kruptcy^ysteirL^ Filing fees, fe.e-shifting ptovisioT^^and-ii^exible; 
pre-filing hurdles can unfairly deny access to the bankruptcy system to people who do not have 
the ability to repay their debts.

(J5/15/UU 13:18 b’AA 4565802
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Prevent Abuse of Bankruptcy To Facilitate Clinic Violence

_____

Privacy Of Personal Financial Records In Bankruptcy
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Principle: The financial and personal privacy of those who seek protection in the 
bankruptcy system must be protected.

The electronic aggregation and availability of public and non-public bankruptcy information 
could serve at least two important purposes: (1) it could lower costs for participants in the 
bankruptcy system; and (2) it could improve our understanding of bankruptcy trends and the 
impact of policy changes. The Administration strongly supports these goals. At the same time, 
however, disseminating bankruptcy information electronically could threaten the security and

Principle: The abuses of the bankruptcy system must be stemmed, including abuse by 
those who would use bankruptcy to avoid penalties for violence against family planning 
clinics. The Administration is deeply concerned by the incidents of violence, vandalism, and 
harassment committed against family-planning clinics, some of which have resulted in the deaths 
and maiming of innocent people. The Administration believes that these unlawful activities must 
not be tolerated, and that when they are committed, those found liable should be held 
accountable. In 1994, Congress made clear its disapproval for those who would use unlawful 
means to deny citizens access to legal clinic services by enacting the Freedom of Access to 

Clinic Entrances Act (FACE).

The Senate bill ensures that mandatory credit counseling can be provided by telephone or over 
the Internet. It also applies an appropriate and more reasonable standard to the. effort to deter 
abusive use of Chapter 7, allowing the trustee to recover reasonable costs from the debtor’s 
attorney if filing under Chapter 7 was "frivolous.’1 It also would allow courts to waive filing fees 
for indigent debtors, but would limit the courts’ option to waive the fees only to debtors with 
incomes below 125% of the poverty level. We think no such cap is needed.

The Senate bill does require a debtor’s counsel to attest under oath to the accuracy of any 
adjustments to income and expenses that the debtor provides (also under oath). This requirement 
will chill even the most responsible and scrupulous of attorneys from representing financially 

distressed debtors.

Unfortunately, there is evidence that those found liable have been making strategic use of 
bankruptcy to avoid the penalties for their actions established by Congress and the States. This 
abuse of the bankruptcy system to facilitate unlawful behavior must not be tolerated. Senator 
Schumer’s amendment, passed by the Senate by a margin of 80 to 17, would make court-ordered 
and other fines and debts resulting from family-planning clinic violence nondischargeable. The 
Administration opposes the expansion of categories of nondischargeable debt unless there is an 

- '■y-iridirg ohjectb’s rmd no other way to .achieve that objective. TheJSchuxner...
amendment meets that test, providing a necessary tool to ensure that bankruptcy is not used 
strategically to avoid the legal consequences of clinic violence and intimidation. It should be 

included in the final legislation.

05/15/UO 13:18 FAX 4565802
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The Senate bill contains language (in a section regarding collection of child support) that would 
require Chapter 13 trustees to provide non-public infoimation about their cases to any not-for- 
profit entity that shall provide such information to parties in interest. The bill also contains 
"sense of the Congress" language about dissemination of bankruptcy information. The possible 
implications of these provisions, in particular the risk to personal privacy, have not been 
adequately explored, so these provisions should be dropped.

privacy of debtors in bankruptcy by making sensitive information (including account numbers, 
social security numbers, balances, income sources, and payment histories) widely available to 
curious neighbors, employers, marketers, and predators looking for those most likely to be lured 

by scams.

Far too little attention has yet been given to complicated questions such as: who needs what 
information and under what circumstances? Does new technology change our perception of what 
information should be in the public domain? And what kinds of information in bankruptcy 
records could be used to prey upon debtors and their families?

These questions have been raised as private trustees explore the development of a national 
database of bankruptcy information to answer creditor inquiries about the status of payments 
under Chapter 13 plans. The database may contain material obtained independently by the 
private trustees in the administration of the case, as well as records from the public court file. 
Though such a database would provide creditors with one location to obtain infoimation about 
their claims, important decisions must be made about privacy and the commercial use of this 
information. The private trustees appear interested in performing this function responsibly, and 
the Executive Office for U.S. Trustees is working with the private trustees to explore ways to 
safeguard the privacy of this information. However, legislative language in both the Senate and 
House bills designed to facilitate efforts by the private trustees without taking into account 

privacy considerations is, at best, premature.

The House bill would protect the private trustees from liability for dissemination of information 
unless a trustee has actual knowledge that the information is false. This provision provides no 
safeguards against misuse; and no compelling argument has been presented as to why the normal 
liability rules should not apply. We strongly recommend that this provision be removed from the 
final bill. In addition, the House bill also expresses the "sense of the Congress" that all public 
record data held by bankruptcy clerks shall be released in electronic form to the public, subject to 
privacy safeguards that the Judicial Conference may determined. The privacy issues regarding 
bankruptcy information should be fully explored before the Congress makes any determinations

05/15/Q0 13:18 FAX 4565802
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Amendment of the Constitution. It is also possible that a claim for money damages could be
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The Administration understands that consideration is being given to including, in the conference 
report, additional provisions that were not in either the House or Senate versions of the 

bankruptcy bill.

First the Administration would strongly oppose' the inclusion of provisions, under the 
bankruptcy law or other law, that would alter the police and regulatory exception or the legal 
principles that allow governmental units to enforce regulatory programs with regard to debtors 
who may hold interests in licenses, permits, franchises or entitlements issued by the Government.

Second the Administration understands that some are urging adoption of an amendment that 
would exclude collection of bad checks from the provisions of the Fair Debt Collection Practices 
Act (FDCPA) The Administration would oppose such a provision. Courts have repeatedly 
found that check collection is covered by the FDCPA, which protects consumers from invasion 
of privacy, harassment, abuse, false or deceptive representations, and unfair collection methods. 
No compelling argument has been made explaining why these protections provided by Jhe
Congress are not as appropriate to collection ofchecks as they are to collection of other debts. In 
any event, before any such important consumer protections are weakened or eliminated, the case 

for the change should be subjected to sunlight and public scrutiny.

I

Certain Contract for Electric Power Voided

between two commercial entities raises troublmg policy issues, as more fullyjet out m a letter,

The Senate bill contains a provision that would void a power supply contract between Hydro 
Quebec and a consortium of Vermont utilities. While the intent of this provision appears to be to 
protect Vermont utilities that may be facing bankruptcy, the legislative abrogation of a contract 
between two commercial entities raises troubling policy issues, as more fully set out m a letter 
dated March 3 2000, to Senator Jeffords from Assistant Secretary for Fossil Energy Robert W. 

■- uee. Department of Justice has also iais^d concern^ that the .pK»yi!aon.<»u1teYg.ng.to.^ 
"taking" of private property for which just compensation would be required under the Fifth 
Amendment of the Constitution. It is also possible that a claim for money damages could be 
brought to international arbitration under NAFTA on the theory that NAFTA affords comparable 
protections to investments through the investment chapter’s expropriation provision (Article

1110).
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May 5, 2000

MEMORANDUM FOR THE PRESIDENT

CC: JOHN PODESTA

FROM:

BANKRUPTCY LEGISLATIONRE:

ISSUE PRESENTED:

VIEWS OF YOUR ADVISORS:

GENEB. SPERLING
SARAH ROSEN WARTELL

All of your advisors support balanced bankruptcy reform. All believe that the final bill will do 
some good by encouraging personal responsibility and lowering credit card interest rates that are 
inflated because some debtors are too ready to use and even abuse Chapter 7’s bankruptcy 
discharge. All of your advisors also agree that, due to an expensive lobbying effort by the credit 
card industry, the final bill will lack the balance we sought and will not demand similar 
responsibility from the credit card industry.

An important issue is whether or not the new rules, determining who should be required to go 
into Chapter 13 (which requires repayment of what a formula says you can repay), are flexible 
enough to deal with specific cases of hardship in unusual circumstances. The provisions we have 
pushed for - ultimately allowing the bankruptcy trustees and courts greater discretion - have 
been largely rejected. We have made reasonable progress in the bill in other areas; for example, 
the bill protects child support and alimony from competition from credit card debt in many cases 
and includes a safe harbor from the means test for below-median-income debtors.

The NEC Bankruptcy Working Group has prepared a letter to the Congress setting forth our 
detailed views on the House and Senate bankruptcy reform bills. Both of these bills passed by 
overwhelming margins, despite our threat to veto the House bill and the important reservations 
we expressed about the Senate bill. Consumer groups continue to oppose these bills. Many 
major editorial pages have been critical of both bills, although most are more favorable toward 
the Senate bill. We expect some will oppose the final product. The letter to Congress would 
reiterate our previous statements: It again threatens to veto the House bill and says that the 
Senate bill better meets your principles, although we have some serious concerns. Despite the 
lengthy criticism of the bills’ provisions, the letter effectively signals that you are likely to sign 
the final legislation unless it contains the most noxious House provisions or drops most of the 
consumer and debtor protections achieved by Senate Democrats. We seek your reaction to this 
strategy before the letter is sent.



BACKGROUND:
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All of us feel that, while it is unfortunate that we do not have a more balanced bill, if the final 
bill stays relatively close to the Senate bill, it would be better to sign the bill with some 
reservations than to risk a veto override. For you to have any chance of sustaining a veto, or 
even to make a strong public statement through an override, we would need to launch a high 
profile battle against a “paid-for” bankruptcy bill - a battle that would indirectly put us at odds 
with friends like Senators Daschle and Torricelli, and allow others to say we were walking away 
from our individual responsibility message.

Although a formal conference committee has not been named, Congress is now working to 
reconcile the House and Senate bills. Republican and Democratic leadership expect to attach the 
bankruptcy provisions to a conference report on other legislation (perhaps Digital Signatures or 
Crop Insurance) in order to avoid procedural roadblocks placed by Senators Wellstone and 
Kennedy in trying to force another Senate vote on a two-year minimum wage increase.

Assuming that the final bill that comes to your desk is close to the Senate bill, all of your 
advisors agree that you should sign it, although for somewhat different reasons. Jack Lew, 
Chuck Brain, and Gene Sperling believe that, while the final bill may be on the whole a net 
minus, it is a relatively close call, and not worth the political downside of a veto override. Larry 
Summers believes that a final bill relatively close to the Senate bill is a net plus and should be 
signed on the merits. Bankruptcy reform, Larry argues, will have an impact similar to that of 
open trade: a few visible cases of hardship, but a larger less visible benefit of lower interest rates 
for credit card borrowers.

Last May, the House bill passed by a veto-proof margin of 313 to 108. A Democratic substitute 
that we crafted with Congressman Nadler received only 149 votes and had no effect on our effort 
to give enough Democrats cover to help us achieve a veto-sustaining margin. Key House 
Democratic leaders, including Representatives Martin Frost, Bob Menendez, and Patrick 
Kennedy supported the underlying bill and opposed the Nadler substitute. Minority Leader 
Gephardt opposed the bill, although he announced his position well after other Members’ 
positions in support had settled. When we talked to Senate Democrats, we found few were 
interested in our substantive concerns and many were eager to see a reform bill enacted. Some 
were willing to press for changes and modest improvements were achieved as a result. But few 
Senate Democrats were willing to oppose the legislation despite its imbalances. As a result, an 
improved but flawed bill passed the Senate by a vote of 83-14. Democrats opposing the bill on 
bankruptcy grounds were Senators Kennedy, Wellstone, Dodd, Feingold, Harkin, Reed, 
Sarbanes, Schumer, Lautenberg, and Moynihan. (A few of the 14 opposed the bill for other 
reasons.)

The NEC working group drafted a letter to the informal conferees setting forth the 
Administration’s detailed views on various provisions of both bills. It reiterates your senior 
advisors’ veto threat that we issued on the House version of the legislation last May. 
It describes the Senate bill as more balanced and doing a better job of meeting your principles, 
although it details serious concerns we have about some of the Senate bill’s provisions.
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Your senior advisors believe that the relatively muted tone of this letter signals that you are 
likely to sign the final legislation, albeit with reservations. The details in the letter provide 
helpful guidance to the Democratic negotiators attempting to improve the bill in conference. 
Unless we significantly raise the level of our rhetoric now, your advisors will likely recommend 
that you sign the final bill, unless it drops the most visible improvement achieved by Senate 
Democrats or includes the most noxious aspects of the House bill.

Appendix B is a more detailed summary of some of our substantive concerns with the House and 
Senate Bills.

In a few cases, the letter explains that the House language is actually better than the Senate 
approach. (The letter also reiterates the veto threat on a bill including the minimum wage, tax, 
and school voucher amendments that were attached to the bill by the Senate, but we expect those 
non-relevant provisions to be dropped.) (Copy of cover letter at Appendix A.)



APPENDIX A
[Date]

Dear Chairman Hatch:

Sincerely,

Jacob J. Lew
Enclosure
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The Administration understands that, although conferees have not yet been named, your 
staff are discussing ways to reconcile the House and Senate versions of H.R. 833, the Bankruptcy 
Reform Act. The attachment to this letter outlines the Administration's views on these two 
versions of the bill. As you and your staff develop an agreement on this bill, your consideration 
of these views would be appreciated.

Thank you for your consideration of the Administration’s views on these bills. We 
would be happy to discuss any of these concerns with you or your staff.

Identical letters sent to The Honorable Patrick J. Leahy,
The Honorable Henry J. Hyde, and The Honorable John Conyers, Jr.

The President supports balanced consumer bankruptcy reform that would encourage 
responsibility and reduce abuses of the bankruptcy system on the part of debtors and creditors 
alike. To meet the test of balance, the bill that emerges from conference should be consistent 
with the key principles set forth by the President, as described in the enclosure. The President 
was disappointed that the House once again failed to produce balanced bankruptcy legislation 
that he could support. As we stated when H.R. 833 came to the House floor last spring, the 
President’s senior advisors would recommend that he veto the House bill if it were presented to 
him. The bankruptcy provisions of the Senate bill generally do a better job of meeting the 
President’s principles, although the Administration has serious concerns about some provisions.

The Administration notes that certain non-relevant amendments have been included in 
the Senate version of the bill. The President has made clear on a number of occasions that he 
strongly supports an increase in the minimum wage of $1 over the next two years. However, as 
the Administration has stated previously, if Congress sends him a bill delaying the increase, 
repealing overtime protections for certain workers, adding costly and unnecessary tax cuts that 
threaten fiscal discipline and direct benefits away from working families, thwarting ongoing 
efforts to enforce pension law, and including an objectionable private school voucher provision, 
he will veto it.

The Honorable Orrin G. Hatch
Chairman
Committee on the Judiciary 
United States Senate
Washington, D.C. 20510
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Homestead Exemption: The Senate bill includes a $100,000 cap on the amount of home equity 
that states can allow debtors to shield from their creditors. The House bill has a cap of 
$250,000, but allows a state to opt-out, effectively eviscerating the cap. We have argued that it 
is fundamentally unfair to ask moderate-income debtors to repay what they can, while wealthy 
debtors can shield their resources in expensive homes. Most expect that the Senate cap will be 
dropped in conference, although rhetoric on this issue has the greatest potential to embarrass bill 
proponents.

Credit Card Protections: Although the provisions in both bills are weak, the Senate is 
somewhat stronger, providing new disclosures on teaser rates and the impact of making only the 
minimum payment on the length of time one will be repaying debt. Senate Democrats, including 
the leading Democratic bill proponent Senator Torrecelli, say they will oppose a conference 
report that further weakens these provisions, so the Senate provisions are likely to survive intact.

Protection of Child Support and Alimony: In the last Congress, the First Lady wrote of her 
concern with provisions that made additional credit card debt nondischargeable in bankruptcy, 
thus leaving it to compete with higher societal priorities that also are nondischargeable - 
especially payment of child support and alimony. In response, the bill’s proponents added 
numerous provisions to clarify that child support and alimony are the highest priority. We 
believe that these provisions will work in many cases to improve the payment of child support 
and alimony in bankruptcy; however, in a small portion of cases after bankruptcy discharge, 
where there is no court supervision of child support and alimony payments or wage garnishment, 
these credit card debts could crowd out child support or alimony. Our argument is very 
technical; rhetorically, they have neutralized our criticism.

Means Test for Chapter 7 Discharge: Both bills use IRS tax collection guidelines to establish 
tests to determine whether a debtor has the capacity to repay a portion of their debt under a 
Chapter 13 repayment plan. If so, filing for a Chapter 7 discharge is deemed abuse. The House 
test is very rigid; the Senate bill has a bit more flexibility. We have argued unsuccessfully that 
various changes are needed to build more discretion into the system to determine whether, in the 
debtor’s individual circumstances, they really have the capacity to repay (like the IRS has when 
it used the guidelines for tax collection). We also sought less stringent thresholds and various 
technical changes to prevent unfairness in the application of the test. Some provisions from each 
bill are better, but neither bill would address our fundamental concern. We expect a compromise 
with some of the better and worse features of each.

Debtor Protections Against Coercion: During bankruptcy, too many debtors are misled or 
tricked into agreeing to repay debts that they cannot afford and have a legal right to discharge. 
The Senate bill contains provisions that make it significantly more difficult to mislead or 
deceive debtors who cannot afford to reaffirm their debts, although the provisions could be 
significantly improved to strengthen the hand of debtors seeking remedies when the bill’s 
requirements are not observed. (Certain consumer groups actually oppose the stronger 
Senate provisions, even though they would prevent many more abusive reaffirmations, 
because they also may provide creditors with new legal arguments in defending litigation.)
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The House bill has far weaker provisions and, most notably, a ban on class actions when seeking 
remedy for abuse of these requirements. We expect the class action ban to be dropped and the 
Senate provisions to be retained largely intact, but without the desired improvements. If the 
class action ban is retained, newfound opposition to the bill may arise.

Pension Benefit Protections: The Senate bill also included a provision that would allow debtors 
to waive in advance bankruptcy protections for certain retirement assets (IRAs and non-ERISA 
plans). Senator Grassley had earlier offered a provision that would have capped the pension 
assets that debtors could shield from creditors in bankruptcy, but facing labor opposition to that 
he instead opted for this. We fear that those of limited means and sophistication could be 
compelled (perhaps in the boilerplate of a credit card or loan application) to waive protections 
for the retirement assets. As awareness of this provision has grown, it has provoked a firestorm. 
We expect it to be modified or eliminated.

Clinic Violence: Recently, anti-abortion protesters have used personal bankruptcy to avoid 
penalties for violence against family planning clinics, some even strategically sending protestors 
who are judgment proof. Senator Schumer offered an amendment in the Senate that would make 
court-ordered and other debts resulting from such violence nondischargeable. We strongly 
supported the amendment. The Vice President was present in the Senate Chamber when they 
voted on the amendment to break a tie, if needed. To avoid embarrassment, Republicans urged 
their members to vote for the amendment and it passed by a vote of 80-17. The House has no 
comparable provision. In conference, they are expected to modify the amendment so that it 
covers debts from acts of violence generally, so they can avoid special protection for clinic 
violence debts. There may be technical flaws in their drafting of the broader amendment, so it 
will not protect all clinic-related debts. Abortion rights groups are not sure whether they want to 
fix these flaws, preferring to have the issue. If the Republicans drop the provision, Senate 
Democrats will likely rally; but if they simply broaden it to cover other violence, those eager to 
vote for the bill will likely concur.



The Senate bill, which had passed 
97 to 1, "has been devastated in a 
closed-door Republican conference,” 
Mr. Durbin said.

“Republican conferees stripped 
out every significant consumer pro­
tection in the Senate bill,” he said. 
"The President will not sign this bill 
in its present form.”

Today’s agreement represents a 
huge success for banks, credit-card
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companies and retailers. The lending 
industry spent more than $40 million 
to lobby for the changes, which could 
help it recoup an estimated $4 billion 

a year.

By KATHARINE Q. SEELYE

WASHINGTON, Oct. 7 - House
and Senate Republicans agreed to­
day on a vast overhaul of the bank­
ruptcy system, making it more diffi­
cult for consumers to walk away 
(J-om their debts and handing the 
banking and credit-card industries a
major victory.

The agreement was reached with­
out the consent of Congressional
democrats or the White House, and
Administration officials said they
would recommend that President
Clinton veto the bill because of its 
treatment of low-income consumers.
- Under the Republican agreement,
only consumers with relatively low
ipcomes could declare bankruptcy

Republicans Agree to New Limits
On Consumer Bankruptcy Filings

to be held accountable along with 
consumers.

The House and Senate approved 
vastly different bills, and negotiators 
have been scrambling to iron out the 
differences before Congress recess­
es this weekend. The Republican 
agreement was sent to the House for 
a vote, which could come as early as 
Thursday.

Republicans said today that they 
were happy with the compromise 
and that it was fair, but Democrats 
were furious, none more so than Sen­
ator Richard J. Durbin of Illinois.

Mr. Durbin had joined Republi­
cans in seeking an overhaul of the 

    bankruptcy system, and his name
under the rules that wipe out many ; gave the process bipartisan credibil- 
debts. But the agreement would give ‘ty- But he said he was shut out of the 
bankruptcy judges some discretion • final! negotiations.
in determining whether debtors
could file under Chapter 7, which
wipes out many debts, or under
Chapter 13, which requires the re­
payment of most debts.

Debtors who earn more than the
median income — $17,900 for single
people and $51,000 for a family of
four — would be moved into Chapter
13. Also sent into Chapter 13 would be
debtors who could repay 25 percent
of their unsecured debts, like credit
cards, or $5,000 over five years.

The negotiated bill weakens a re­
quirement approved by the Senate
that credit card companies disclose
on monthly bills how much consum­
ers will owe and for how long if they
make only the minimum payment.

It also drops a Senate provision
that sets a $100,000 limit on the value
of homes that could be kept by those
declaring bankruptcy. This means
that people could still move to cer­
tain states, like Florida and Texas,
buy expensive homes, declare bank­
ruptcy and keep the entire worth of
their homes; Butthe-compromise bill
requires these people to live in the
adopted state for at least two years
before they can claim the homestead
exemption. \

With the perception that low-in­
come Americans — primarily wom­
en and minorities, who are among
Mr. Clinton’s most reliable political
allies — would be hurt most by the
bill, Hillary Rodham Clinton has ar­
gued against the House version, to­
ward which the compromise tilts./

Mrs. Clinton’s concern is thatpred-
it-card companies will havea^trong- 
er claim than women arjd-thildren on
debtors — usuaLb<ex-husDanas —

-jiheJiteJfip&ankruptcy but who owe
child support and alimony.

Republicans say alimony and child
support will be the priorities in any 
bankruptcy liquidation under this
agreement, but Democrats say the
language is far from that clear.

The industry supported the bill 
passed by the House, which was guid­
ed by a concern that filing for bank­
ruptcy had become too easy and that
thousands of Americans were abus­
ing the system. The Senate bill start­
ed from the premise that easily 
available credit was also responsible
for the increase in bankruptcies and
that the credit-card industry needed

1
Bankruptcy filings reached a 

record 1.42 million over the 12 
months ending on June 30, continuing CSr 
a three-year trend that has persisted 
despite the robust economy. More 
than one million of these bankrupt­
cies were filed under Chapter 7, 
which erases all debt except taxes, 
mortgages, student loans, child sup­
port, alimony and, in some cases, 
loans on a car needed to get to work.

Senator Charles E. Grassley, the
Iowa Republican who led the negoti­
ations for the Senate, said the com­
promise protected honest consumers 
from those who abused the bankrupt­
cy rules.
\ “Consumers across the country 
v^ho work hard and pay their own 
way should not be forced to subsidize 
the abusive spending practices of 
those who exploit the Federal bank- , 
ruptcy code for personal gain or con­
venience,” Mr. Grassley said.

William P. Binzel, a lobbyist for 
MasterCard International, said com­
plaints of a bill that let the industry 
off the hook were unfounded.

"If a lender makes credit avail­
able to someone who can’t afford to 
repay it, the lender loses the princi­
pal and interest,” Mr. Binzel said. 
“The bill addresses the fundamental 
flaw in the law that allows a debtor 
who can repay a portion of his debts 
to use the system to walk away from 
those debts."
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"What this also tells us is that we 
have serious problems when we have 
not brought down the rate of new 
infections."

Though 83 fewer people died of 
AIDS in 1988 than last year, the 1997 
death rate of 5.9 deaths from AIDS 
per 100,000 people was the lowest 
since 1987.

News of the drop in AIDS deaths is 
in the report on vital statistics, pro­
duced twice a year by the National 

an examination of birth and death said Dr. Helene Gayle, director of the
National Center for H.I.V., Sexually 

................. Transmitted Diseases and and Tu-
which many of the leading causes of berculous Prevention. "We don't yet 
death, like AIDS, homicide, heart dis- know if people on these therapies are 

less infectious or not.”
Already, some researchers say 

there are signs that complacency is 
seeping into the population of people 
who are most susceptible to H.l.V. 
infection. Researchers report a 
surge in unsafe sexual practices 
among gay men. and they say it 
remains difficult to carry out effec­
tive prevention programs among 
intravenous drug users.

"This is great news,” Dr. Gerry 
McQuillan, senior infectious disease 
epidemiologist at the National Cen­
ter for Health Statistics said of the 
drop in AIDS death. "But, I have a 
23-year-old son. and I’m periodically 
shocked when he says things, like, 
'It’s not a problem anymore, right, 
Mom?’"

AIDS Deaths in U.S.
Drop by Nearly Half
As Infections Go On 

-------------

ease and cancer, which were once 
considered scourges, are at record or 
near-record lows.

Indeed, when adjusting for the 
country’s aging population, the death 
rate in 1997 was the lowest on record, 
478.1 per 100,000 people. The report 
indicated that only 48 more people 
died last year than in 1996.

One result of the startling decline 
is that AIDS went from the Sth lead­
ing cause of death in the United 
States in 1996 to the 14th in 1997. Once 
the leading cause of death of people 
25 to 44 years old, the disease is now 
the fifth leading cause of death for 
that age group

Other highlights of the report in­
clude these:

llnfant mortality fell to 7.1 deaths 
per 1,000 live births, a record low, 
from 7.3 the previous year

?Life expectancy for those born in 
1997 rose to 76.6 years, the highest 
ever recorded.

?A 7 percent decline in death rates 
for black males, mainly the result of 
the continuing drop since 1993 in the

Secretary of Health and Human prevent the spread of the disease 
Services, of the drop in AIDS deaths, have not born fruit. 
“What thic olen tallo ■«> ,

That, some epidemiologists say, 
presents a new set of worries. A 
much larger number of people who 
are infected with the AIDS virus are 
now livi i longer and, therefore, 
have a much greater chance of in­
fecting others.

“We have people who, in the past, 
might have been very ill, in bed, not 
able to be sexually active who now’ 
are much more active and potential- ----  MJ me iiaiiunai , ,, r -- _ ,,

Center for Heath Statistics. Based on ’V could contlnue t0 Pass on H 1 v-
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overall homicide rate.
^Declines of 3 percent in the death 

rate for heart disease and 2 percent 
in the death rate from cancer.

But it was the sharp drop in the 
death-rate from AIDS that surprised 
researchers the most.

"We expected there to be a decline,
WASHINGTON, Oct. 7 — The num- but we didn,t exPect ■' t0 be cluite s0 

ber of Americans who died from big." said Robert N Anderson a 
AIDS fell to 16,865 last year, almost statistician at National Center for 
half the number of the year before Health Statistic and the author of the 
and well below the 43,000 deaths in mortality section of the report. We 
the peak year of 1995, Government expected to see something on the 
figures released today show. <------------ . . . ..figures released today show. order of 29 or 30 percent. We re talk-

The increased access to new and ing about 15,000 fewer deaths than 
effective drug treatments took the the year before. In terms of the hu- 
death rate from AIDS to the lowest man equation, that’s a big deal.” 
since 1987, the first year epidemiolo- Researchers and other experts 
gists tracked mortality data related credit the increased use of newer 
to the disease. combinations of drugs, including

Researchers at the National Cen- those known as protease inhibitors, 
ter for Health Statistics said the with preventing people who are in­
number of deaths in 1997 decreased fected with H.l.V. from developing 
by 46.4 percent from the 31,130 peo- full-blown AIDS and with keeping 
pie who died from the illness the year those who have the disease from 
before. The fall in AIDS deaths was succumbing to opportunistic infec- 
much steeper than the previous tion that in the past easily and pain­
record decrease, the 29 percent drop
from 1995 to 1996. fully killed them.

Still, other studies show that the | “We now have the ammunition 
annual rate of new infections of 'and already made a major positive 
H.l.V., the virus that causes AIDS, impact on H.I.V.-infected individuals 
has remained stable at about 40,000 when it comes to longevity and quali- 
in the United States in recent years, ty of life," said Dr. Anthony S. Fauci, 
which means that more and more director of the National Institute of 
people are living with the virus. But Allergy and Infectious Diseases, 
longer life means a greater chance of But even as researchers and AIDS 
infecting others, officials said, and advocacy groups rejoiced over the 
they expressed concern that the good hefty declines in AIDS deaths, many 
news was bringing a complacency expressed concern that apparently 
about the deadly disease. -the rate of people becoming infected

“This reflects the tremendous by the virus that causes AIDS has not 
power of the new combination drug gone down. Some researchers and 
therapies, the enormous effort to get advocates say this indicates that 
the drugs to people and the huge while great strides have been made 
Federal effort to pay for these in treating the disease and, there- 
drugs," said Donna E. Shalala, the fore, forestalling deaths, efforts to 
Secretary of Health and Human prevent the spread of the disease
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August 12, 1998

Dear Mrs. Clinton:

Here is a brief summary of what has happened since you and Brady Williamson last spoke.

Abusive Creditor Practices

;BE=an=BE.;

In the past few weeks, May Department Stores (Hecht’s, Lord & Taylor) and GE Capital 
settled charges for violations of the consumer bankruptcy laws for over $100 million.

Direct Phone: (617)495-3101 
Direct Fax: (617) 496-6118

While the pending legislation focuses almost exclusively on inadequately substantiated 
debtor abuses, there is uncontroverted evidence of widespread creditor abuse. Retailers and 
lenders have violated the federal discharge injunction in hundreds of thousands of cases by 
seeking payment on charge card debts that have been or can be discharged in bankruptcy.

Sears, Roebuck, and Co. was the first to concede that it engaged in this practice with over 
200,000 consumers, resulting in a settlement earlier this year of $475 million. A federal 
criminal investigation of Sears’ practices is still pending as are state investigations.

Other retailers and lenders that have admitted or have been named as participants in these 
unlawful activities include Circuit City, Montgomery Ward, Federated (Bloomingdale’s, 
Macy’s), Ford Motor Credit, Chrysler Motor Credit, AT&T Universal, Beneficial, and Avco.

The First Lady 
c/o Melanne Verveer 
The White House 
Washington, D.C. 20001

The bankruptcy legislation we’ve discussed remains a very serious threat. While its 
momentum has been slowed, thanks in part to your efforts, Senator Lott apparently has agreed that 
the bill will be brought to the Senate floor on September 4. Senator Kennedy may try to append 
his minimum wage proposal to the bill and there will be other amendments as well. Whether or not 
they succeed, the Republicans will push for 60 votes and cloture.

Elizabeth Warren

Leo Gottueb Professor of Law



The current bankruptcy filing rate

Status of the Senate Bill

This bill, co-sponsored by Senator Grassley (R-IA) and Senator Durbin (D-IL), contains 
consumer bankruptcy provisions, technical corrections, and an authorization for additional 
bankruptcy judges. The bill expands the nondischargeability of credit cards and other 
consumer debts.

The Consumer Bankruptcy Reform Act of 1997 was reported favorably out of the Senate 
Judiciary Committee in May by a vote of 16-2. Senator Lott’s staff has announced that the 
senator is planning to bring S. 1301 to the floor of the Senate on or around September 4th.

Under S. 1301, an individual debtor would be required to make a good faith attempt to 
create a debt repayment plan through a consumer credit counseling service within 90 days 
prior to filing for bankruptcy as a condition of eligibility to file. There are no exceptions 
for people facing imminent foreclosure or other creditor collection actions, and there is no 
provision for expanding or funding credit counseling services.

At least one researcher, SMR Research Corporation, predicts that the number of personal 
bankruptcy filings will be flat in 1998 and will decline in 1999. However, SMR warns that 
the decline merely reflects low long term interest rates and that the causes of bankruptcy are 
getting worse, which ultimately will lead to a higher filing rate.

S. 1301 differs in significant ways from H.R. 3150, but also has caused substantial concern 
among those familiar with the bankruptcy system due to its substantive changes and the 
technical unworkability of many of its provisions.

S. 1301 would make the ability to pay 20% of one’s nonpriority unsecured debts out of 
disposable income grounds for conversion or dismissal of a Chapter 7 bankruptcy case, 
thereby imposing a “means test” to remain in Chapter 7 rather than at the point of filing, as 
the House bill requires.

The Administrative Office of the United States Courts reports that bankruptcy filings 
increased 8.5% for the twelve month period ending June 30, 1998. Total filings numbered
1,429,451, up from 1,316,999 for the same period in 1997. Ninety-six percent of these cases 
were consumer bankruptcies.

August 12, 1998
page 2

While Senator Grassley’s business bankruptcy bill, S. 1914, has not been marked up by the 
relevant subcommittee, substantial portions of this bill will probably be introduced on the 
Senate floor as amendments to the consumer bill. S. 1914 contains some controversial 
provisions dealing with asset securitization, small business, and employee benefits—all pro 
bank.



Status of the House Bill

Very truly yours,

cc: Brady Williamson

Elizabeth Warret
Leo Gottlieb Professor of Law

The Bankruptcy Reform Act of 1998 is the omnibus bankruptcy bill introduced by Rep. 
Gekas (R-PA), Rep. McCollum (R-FL), Rep. Boucher (D-VA), and Rep. Moran (D-VA). 
On June 10, the House of Representatives passed H.R. 3150 by a vote of 306 to 118. No 
Republicans voted against passage of H.R. 3150.

PHOTOCOPY
MISC. HANDWRITING

The injury to women and children in this legislation has not been resolved. Both the House 
and the Senate have tinkered with the bill, but the fact remains that substantial credit card debt 
would be elevated to non-dischargeable status, forcing ex-spouses trying to collect support 
payments to compete with banks.

On the date of passage, the Administration issued a statement that it “strongly opposes” 
H.R. 3150 in its current form, and reiterated concerns regarding the “formulaic” means test 
and the nondischargeability provisions. Since then, the Attorney General has publicly said 
she would recommend a veto of the house bill.

When reported out of the Judiciary Committee, the bill would have curbed abuse by high 
end debtors by capping state homestead exemptions, but the House voted to eliminate this 
restriction, choosing instead to restrict bankruptcy relief for heavily indebted middle class 

families.

Thank you again for the energy you have put into this. Each year more than a million 
vulnerable families will be affected by whatever changes occur.

August 12, 1998
page 3

When debating this bill, the House also defeated a substitute bill introduced by several 
Democrats on the House Judiciary Committee that would have employed a more workable 
means test, deleted the new special interest exceptions to discharge for credit card debt, and 
modified the provisions in H.R. 3150 that discriminate against small businesses.

The bill would increase the amount of credit card debt Surviving bankruptcy and would 
establish an up-front “means test” to determine Chapter 7 eligibility based on budget 
guidelines prescribed by the Internal Revenue Service for the purpose of offers in 
compromise.«The bill also would eliminate the ability of self-employed people to reorganize 
very small businesses in Chapter 13.
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Here is a brief summary of what has happened since you and Brady Williamson last spoke.

Abusive Creditor Practices

In the past few weeks, May Department Stores (Hecht’s, Lord & Taylor) and GE Capital 
settled charges for violations of the consumer bankruptcy laws for over $100 million.
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Elizabeth Warren

Leo Gottlieb Professor of Law

While the pending legislation focuses almost exclusively on inadequately substantiated 
debtor abuses, there is uncontroverted evidence of widespread creditor abuse. Retailers and 
lenders have violated the federal discharge injunction in hundreds of thousands of cases by 
seeking payment on charge card debts that have been or can be discharged in bankruptcy.

Other retailers and lenders that have admitted or have been named as participants in these 
unlawful activities include Circuit City, Montgomery Ward, Federated (Bloomingdale’s, 
Macy’s), Ford Motor Credit, Chrysler Motor Credit, AT&T Universal, Beneficial, and Avco.

Sears, Roebuck, and Co. was the first to concede that it engaged in this practice with over 
200,000 consumers, resulting in a settlement earlier this year of $475 million. A federal 
criminal investigation of Sears’ practices is still pending as are state investigations.

The First Lady 
c/o Melanne Verveer 
The White House 
Washington, D.C. 20001
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The bankruptcy legislation we’ve discussed remains a very serious threat. While its 
momentum has been slowed, thanks in part to your efforts. Senator Lott apparently has agreed that 
the bill will be brought to the Senate floor on September 4. Senator Kennedy may try to append 
his minimum wage proposal to the bill and there will be other amendments as well. Whether or not 
they succeed, the Republicans will push for 60 votes and cloture.

I

|;0G ; gS; SCHOOL

CAMBRIDGE • MASSACHUSETTS • 02138



The current bankruptcy filing rate

Status of the Senate Bill

The Consumer Bankruptcy Reform Act of 1997 was reported favorably out of the Senate 
Judiciary Committee in May by a vote of 16-2. Senator Lott’s staff has announced that the 
senator is planning to bring S. 1301 to the floor of the Senate on or around September 4th.

Under S. 1301, an individual debtor would be required to make a good faith attempt to 
create a debt repayment plan through a consumer credit counseling service within 90 days 
prior to filing for bankruptcy as a condition of eligibility to file. There are no exceptions 
for people facing imminent foreclosure or other creditor collection actions, and there is no 
provision for expanding or funding credit counseling services.

This bill, co-sponsored by Senator Grassley (R-IA) and Senator Durbin (D-IL), contains 
consumer bankruptcy provisions, technical corrections, and an authorization for additional 
bankruptcy judges. The bill expands the nondischargeability of credit cards and other 
consumer debts.

S. 1301 would make the ability to pay 20% of one’s nonpriority unsecured debts out of 
disposable income grounds for conversion or dismissal of a Chapter 7 bankruptcy case, 
thereby imposing a “means test” to remain in Chapter 7 rather than at the point of filing, as 
the House bill requires.

S. 1301 differs in significant ways from H.R. 3150, but also has caused substantial concern 
among those familiar with the bankruptcy system due to its substantive changes and the 
technical unworkability of many of its provisions.
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While Senator Grassley’s business bankruptcy bill, S. 1914, has not been marked up by the 
relevant subcommittee, substantial portions of this bill will probably be introduced on the 
Senate floor as amendments to the consumer bill. S. 1914 contains some controversial 
provisions dealing with asset securitization, small business, and employee benefits—all pro 
bank.

At least one researcher, SMR Research Corporation, predicts that the number of personal 
bankruptcy filings will be flat in 1998 and will decline in 1999. However, SMR warns that 
the decline merely reflects low long term interest rates and that the causes of bankruptcy are 
getting worse, which ultimately will lead to a higher filing rate.

The Administrative Office of the United States Courts reports that bankruptcy filings 
increased 8.5% for the twelve month period ending June 30,1998. Total filings numbered 
1,429,451, up from 1,316,999 for the same period in_l997. Ninety-six percent of these cases 
were consumer bankruptcies.



Status of the House Bill

cc: Brady Williamson

Elizabeth Warren
Leo Gottlieb Professor of Law

The injury to women and children in this legislation has not been resolved. Both the House 
and the Senate have tinkered with the bill, but the fact remains that substantial credit card debt 
would be elevated to non-dischargeable status, forcing ex-spouses trying to collect support 
payments to compete with banks.

When reported out of the Judiciary Committee, the bill would have curbed abuse by high 
end debtors by capping state homestead exemptions, but the House voted to eliminate this 
restriction, choosing instead to restrict bankruptcy relief for heavily indebted middle class 
families.

When debating this bill, the House also defeated a substitute bill introduced by several 
Democrats on the House Judiciary Committee that would have employed a more workable 
means test, deleted the new special interest exceptions to discharge for credit card debt, and 
modified the provisions in H.R. 3150 that discriminate against small businesses.

Thank you again for the energy you have put into this. Each year more than a million 
vulnerable families will be affected by whatever changes occur.

On the date of passage, the Administration issued a statement that it “strongly opposes” 
H.R. 3150 in its current form, and reiterated concerns regarding the “formulaic” means test 
and the nondischargeability provisions. Since then, the Attorney General has publicly said 
she would recommend a veto of the house bill.

The bill would increase the amount of credit card debt surviving bankruptcy and would 
establish an up-front “means test” to determine Chapter 7 eligibility based on budget 
guidelines prescribed by the Internal Revenue Service for the purpose of offers in 
compromise. The bill also would eliminate the ability of self-employed people to reorganize 
very small businesses in Chapter 13.
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Very truly yours,
i //

The Bankruptcy Reform Act of 1998 is the omnibus bankruptcy bill introduced by Rep. 
Gekas (R-PA), Rep. McCollum (R-FL), Rep. Boucher (D-VA), and Rep. Moran (D-VA). 
On June 10, the House of Representatives passed H.R. 3150 by a vote of 306 to 118. No 
Republicans voted against passage~of H.R. 3150.
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July 23, 1998

Dear Ms. Solis-Doyle:

1

Very truly yours,

Elizabeth Warren
Leo Gottlieb Professor of Law

Patti Solis-Doyle, Director of Scheduling
Office of the First Lady
The White House
Washington, D.C. 20001

Direct Phone: (617)495-3101 
Direct Fax: (617)496-6118

Elizabeth Warren

Leo Gottlieb Professor of Law

cc: Melanne Verveer 
enclosure

It has been two months since I met personally with the First Lady in Boston to discuss 
pending bankruptcy legislation. Since then, she has written a column on the subject, the President 
has publicly expressed his concern and the debates have expanded both in scope, volume and 
importance.

If this is something that Mrs. Clinton might like to do, please let me know when she will 
next be in the Boston area and we can arrange a time.

SCHOOL

CAMBRIDGE • MASSACHUSETTS • 02138

It occurred to me that the First Lady might enjoy joining me in a discussion of bankruptcy 
issues at one of my classes at Harvard Law this fall. I’ll be teaching every Monday, Tuesday and 
Wednesday from September through November, and I would be delighted if she would like to 
participate in leading a class with me on the timely policy issues in these consumer debates. This 
is an area in which the First Lady has already demonstrated both leadership and knowledge, 
particularly as the issues relate to women and children.
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The compledties of bankruptc’y 

law are beyond my understand ig,: 
but the odd alliance between Hyde 
and Hillary—who argued inside the 
administration that the legislation 
might give the issuers of plastic as 
much claim to a bankrupt worker’s 
earnings as his ex-wife or their chil­
dren—is not the only signal that this 
legislation may deserve more scruti­
ny than the press has given it so far.

There’s also the fact that the 
members of the National Confer­
ence of Bankruptcy Judges en­
dorsed Hyde’s amendment, as did 
Brady Williamson, the chairman of 
the bankruptcy law reform commis­
sion, and major consumer groups.

They all admit there is a problem in 
the explosion of bankruptcy cases in 
this decade. Last year, more than 1.4 
million Americans filed for individual 
bankruptcy, seeking legal protection 
against their creditors. That is almost

Politics, as everyone knows, 
makes strange bedfellows. But it 
still raises eyebrows—and suspi­
cions—to discover Hillary Rodham 
Clinton and Henry Hyde making 
common cause on the bankruptcy, 
bill that passed the House on May 5. 
and is scheduled to be up for debate 
in the Senate this week.

A year ago, when similar legisla­
tion was close to final approval on 
Capitol Hill, the first lady sounded the 
alarm inside the White House and a 
veto threat from the president 
stopped it cold. When it was revived 
earlier this month in the House,

Committee and leader of the effort to 
impeach and remove President Clin-a 
ton, found himself in the odd position 
of repeating some of her arguments.

Conscious that he was in strange 
company, the veteran Illinoisan ex­
plained, “I am as capitalist as any­
body, but it does not seem to me 
when there is a bill that is truly 
tilted toward the creditors, that 
giving a little flexibility for living 
■standards for people who are bank­
rupt is a violation of one’s creden­
tials as a conservative.”

Hyde had made the same argu­
ment in committee, recounting 
some of the “75 enhancements here 
for the creditors” and pleading with 
his colleagues to “throw a little,' 
small bone to the debtor.” But his 
amendment was defeated by what 
he called the “awesome creditor 
lobby” led by the banks that control 
the credit card market.

-
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to rfg tile rules sc itneir

a threefold increase in 12 years.
No one disputes that among these 

cases, there are a number of peo­
ple—the estimates range from 4 per­
cent up to 15 percent—who could, if 
pressed, pay off some of their debts. A 
few of them are the publicized 
wealthy individuals who run up big 
bills for luxuries, then put all their 
assets into lavish homes in states with 
high homestead exemptions and 
laugh when their creditors try to 
collect.

It is only these cases the bankers 
and retailers say they want to reach, 
by making it harder for people to file 
under Chapter 7, which basically lets 
you wipe out your debts and start 
clean, and forcing them instead to file 
under Chapter 13, which requires 
repayment of at least some debts over 
a period of up to five years. 

But statistics show most of the 
Chapter 7 filers are people with 
modest incomes who just get in over 
their heads. The fastest-rising cate­
gory of debt is in revolving credit 
card accounts, and the banks that 
dominate that business have been 
the most aggressive lobbyists for 
lightening the bankruptcy law. 

But they have been at least as 
■ aggressive in marketing their cards, 

mailing out an incredible 3.45 bil­
lion—not million but billion—solic­
itation letters last year. Beth Climo, 
a spokeswoman for the American 
Bankers Association, told me that 
since the banks underwrite these 
loans, they are careful about issuing 
credit

But Elizabeth Warren, a Harvard 
Law School professor who has stud­
ied this issue, countered that banks 
make so much money on unpaid 
credit card balances—thanks to in­
terest rates much higher than on 
home mortgages, car loans or other 
forms of “secured” debt—that they 
deliberately lure people into bor­
rowing beyond their means. Now, 
she said, they are trying to get 
Congress to rig the rales so their 
loan losses will be reduced.

Critics of the legislation say it 
should at least force the credit card 
bankers to include more specific 
consumer warnings on the monthly. 

k bills, telling customers, for example, 
how many months (or years) it will 
take them to pay off the outstanding 
balance if they make only the mini­
mum required monthly payment. 
But disclosure provisions in the 
House bill are modest—and in the 

. Senate version, almost nonexistent, 
■f After his amendment was defeat­

ed, Hyde voted for final passage of 
the bill, expressing the hope that it 
will be improved in the Senate. But 
the Clinton administration—with 
Hillary Clinton riding herd—is de­
manding big changes and threaten­
ing a veto.

* This one bears watching.



HR 833 and the Democratic Alternative: Bankruptcy Reform

The Democratic alternative (offered by Nadler, Conyers, and Meehan) makes a limited number 

of targeted changes to the House Judiciary Committee print that are necessary to achieve 
balance and fairness to low and moderate income debtors. Among the changes to the bill are:

Balance - Responsibility for Creditors: H.R. 833 asks greater responsibility of debtors but not 
of creditors. The Democratic alternative asks credit card companies to provide information that 
consumers need to manage their credit card debts effectively, including equally conspicuous 
display of all terms accompany marketing of teaser rates and disclosure of the implications of 

making minimum payments.

Expense Standards Designed for Use in Bankruptcy: H.R. 833 uses IRS expense 
formulas to determine a debtor’s repayment ability. These standards were created for 
tax collection, not bankruptcy, and are not appropriate for bankruptcy purposes. The 
Democratic alternative would allow Treasury and the Executive Office of the U.S. 
Trustee to develop standards specifically for use in the bankruptcy context.

Limited Judicial Discretion. Whatever the guidelines, I.R.S. experience shows that 
they should not be applied rigidly. H.R. 833 requires a showing of “extraordinary 
circumstances” and “necessary” expenses. The Democratic alternative would require 
that the expenses be only “reasonably necessary” allowing the court to determine 
whether a person truly has the capacity to repay.

Reducing Unnecessary Paperwork Burden and Unnecessary. H.R. 833 requires 
that a complex means test analysis be perfonned on debtors even though a quick 
review could tell that they have no capacity to repay. The Democratic alternative 
would provide a streamlined process so that the paperwork and analysis is only done 
for those for whom there is some possibility they can repay under a Chapter 13 plan.

Means Test: The Democratic alternative makes a few key changes to make the means test fair 
and less rigid.

Limiting Coercive Reaffirmations: There is extensive evidence of coerced or abusive 
reaffirmations of unsecured debt and low-value secured debt. Such reaffirmations frequently are 
the result of misleading information or threats from creditors. H.R. 833 would ban class actions 
filed against creditors who violate reaffirmation requirements - the mechanism that was 
effectively used to end abusive practices in important consumer protection cases. The 
Democratic alternative eliminates this rollback of existing consumer protections and would 
provide a streamlined process for reviewing if the creditor is making an informed choice and has 
the capacity to repay the reaffirmed debt.

Protecting Child Support and Alimony - Limiting New Nondischargeable Debts: H.R. 833 
places the payment of high-priority debts like child support and alimony at risk after bankruptcy, 
by reducing the debts that can be discharged in bankruptcy. The Democratic alternative does 

not.



Why Squeeze Every Last Penny From the Bankrupt?
By Henry J. Hyde

E
Book, Movie, War, Reality

By Larry Beinhart
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Henry J. Hyde, a Republican from 
Illinois, is chairman of the House 
Judiciary Committee.

Larry Beinhart, the author of 
"American Hero," is working on a 
screenplay titled "Divorce.” 

ment — by commandment in totalitar­
ian countries, by mutual agreement 
(with some few exceptions) in the 
democracies.

Until Vietnam. In its analysis of that 
failure, as Colin Powell pointed out in 
his biography, the American military 
explicitly understood that it is neces­
sary to plan how the war will play out

legislation with a “reasonably neces­
sary” standard that has been used 
for the past 15 years in voluntary 
debt repayment plans. Although ex­
isting case law already interprets 
and applies this standard, I proposed 
that the Department of Justice issue 
more precise guidelines. If my

cent more — when supporting a 
household of four. If more than a 5 
percent increase beyond these stand­
ards in a family’s food budget is 
needed, the bill passed by the House 
does not allow it unless the debtor 
can demonstrate extraordinary cir­
cumstances.

An amendment that I offered 
would have replaced the I.R.S. ex­
pense allowances in the bankruptcy 

amendment had been adopted, many 
Americans still could have been 
channeled into repayment plans 
without depriving debtors and their 
families of the means to pay for their 
basic needs.

I hope Congress will reconsider 
this humane approach to living ex­

on television as well as on the ground. 
That sounds like a bad, cynical 

thing. But it’s not. As we learned in the 
Persian Gulf, a well-thought-out, thor­
oughly planned war in which civilian 
casualties are avoided and our casual­
ties are lower than they are for stunt 
men working on normal movies, a war 
that has a definite conclusion and is 
over quickly, is better than an unfo­
cused, messy, dragged-out war.

Thus the Bush Administration took 
a look at Yugoslavia years ago and 
said — I’m paraphrasing here —

"That’s going to make a lousy pic­
ture; let’s not do it.”

But now the Clinton Administra­
tion has put it into production. They 
too should have gone back to the book 
first — not necessarily my book, “the 
book.” If somebody had actually 
worked on the plot, story confer­
enced it, they might have said: 
"O.K., let’s say we bomb them, and 
Milosevic doesn’t fold, he just steps 
up his campaign against the Koso­
vars. What then?” What now?

We know several things about war 
movies. First of all, it’s necessary for 
the good guys to do bad things,- We 
have to prepare for that; we have to 
know that the bad things really are 
necessary. Also, it’s better if the 
good guys seem purposeful and 
smart, not confused and ineffectual. 
Finally, we know that we’ll need an 
ending, preferably happy.

So Mr. Matic’s remark inadvertent­
ly gives us a lesson, unfortunately too 
late to follow this time: if wars are to 
be theatrical events, never start shoot­
ing without a script. Which is the 
Hollywood version of what Karl von 
Clausewitz used to say: “No one 
starts a war — or rather no one in his 
senses should do so — without being 
clear in his mind what he intends to 
achieve by that war and how he in­
tends to achieve it.” 

penses, perhaps in similar legislation 
to be taken up as early as this week 
in the Senate or in a House-Senate 
conference to reconcile different ver­
sions of bankruptcy reform legisla­
tion. Decency and dignity need not be 
victims in an otherwise useful re­
form. 

Woodstock, N.Y. 
^•■■■^aking a detour into the 
r I absurd, a Yugoslavia 

official, Goran Matic, 
claimed last week that 
there are no real Koso- 
var refugees. That the 

people we see acting like refugees are 
just that — actors, 3,000 to 4,000 of 
them, getting paid $5.50 a day by 
NATO. The way it was in the film 
"Wag the Dog.”

As if to match him, a NATO spokes­
man would deny the story only on 
condition of anonymity.

But nobody believed Mr. Matic any­
way. His problem was that he only 
saw the movie. He didn’t go back to 
the book it was based on. The book has 
a different title — “American Hero” 
— and it’s about the creation of an 
actual war as a theatrical event, while 
the movie is about the creation of the 
illusion of a war.

The thing is that modern war really 
is a theatrical event. In the old days, 
the media cooperated with govern-

Combat is now a 
theatrical event.

That’s good.

Even those 
in debt 

need to eat.

obligations will be honored. The 
sticking point is how to determine. . 
whether an individual has some 
meaningful ability to repay.

Trn a conservative, and I’m cer­
tainly a market capitalist, but I also 
believe in capitalism with a human

ei
sEr

_________ Washington 
"W^^^^arly this month, with the 

' support of more than 
300 of my colleagues, 

• the House of Repre- J____ sentatives approved
sweeping changes in 

our national policy on bankruptcy. 
Generally, these are much-needed 
reforms, but one part of the legisla- 
tion could leave some debtor^ with- 
out enough money for basic needs.

For the last century, Americans 
filing for bankruptcy generally have 
been able to receive an immediate 
financial fresh start. The legislation 
now making its way through Con­
gress effectively channels many 
debtors into a form of bankruptcy

face. Declaring bankruptcy can be a 
traumatic experience, and as we jus­
tifiably bolster creditors’ rights, we 
ought not ignore the need to leave the 
debtor with a decent standard of 
living during the repayment period. 

A majority of my colleagues be­
lieve that we should be guided by the 
Internal Revenue Service’s expense 
allowance standards in determining 
the expenses of bankrupt individuals 
and their families for certain basic 
needs like food, clothing, rent and 
utilities. These standards, which are 
far too restrictive, were developed 
by the I.R.S. to maximize the collec­
tion of taxes from delinquent taxpay­
ers, and I do not think it is a particu­
larly Republican idea to advance 
them. In our successful effort last 
year to curb abuses by the I.R.S., 
Congress required it to apply these 
standards more flexibly in tax collec­
tion cases.

The treatment of food needs is an 
example of what Is wrong here. The 
I.R.S. allowance applies uniformly in 
the contiguous 48 states, failing to 
reflect regional differences in the 
cost of food. In addition, under the 
I.R.S. schedule, allowable expenses 
for food increase dramatically with 
increases in income, a confirmation 
that the standards are not designed 

relief where they will have to rejiay a to reflect actual need. Serious prob­
lems are evident when a debtor earn-
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If the President took the lead by forces the Administration to modify 

telling Attorney General Janet Reno its demands and negotiate with the 
to take the gloves off on law enforce- Yugoslav Government. The Adminis- 

unnecessary. Adding more subhead­
ings to the legal code is counter­
productive and will lead to more lob-

eljc JseW Work eiws
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Unethical Referrals
To the Editor:

Re the May 16 and 17 front-page 
“Research for Hire” series: The re­

 lationship of trust between a patient

and a physician is paramount. When 
 a physician accepts money for refer­

ring patients to clinical trials, that is 
 the ultimate abuse of that trust and

Owen Harries (Op-Ed, May 16) is an abuse of power.
MUM l— — ** ___ — ■ ^.l- a _ _ _ .

iS Adm>nistration for using “parsimb-.

^®Men™.eLment„0f existing 1.aws humanitariM crisis/rhe* Adminis^ 

tration wants the Yugoslav Govern­
ment to accept terms that neither it for' the refer’ral of ’a^adienTis

ever accept unless threatened by a sician’s primary concern must^ al- 
adequate use of force. ‘ ways be with the health of the pa- 

not want to send the ground troops to raT to’ a'din'icaf tri*^ vioiatesC*the

Enforce Campaign Laws Bottom Line on Kosovo

To the Editor:
Once again you are advocating

To the Editor:

wrong with the laws that exist? Ac- nious "meaiis” ‘ to ‘so5v7W KosoVo 
fivm antnrz«r>»v</\-» __i____ ■
would provide sufficient control to
prevent the abuses we saw during
1996. The Justice Department has
fallen asleep in its enforcement re­
sponsibilities, the members of the
Federal Election Commission act as
if they are political appointees (sur- 
prise!), and both political parties are fight a war 'over "whatT officially
tSIfina aHvonfoao nf tk/-» u... j_______________ •« ... __ . J

--------- ———— mw vr uva U1DUUIC ~~~ X LJE*t.iMrl"
pushing the limits as far as they can. via’s sovereignty over Kosovo. This

If the President took the lead by forces the Administration to modify
telling Attorney General Janet Reno its demands and negotiate with the

- . ---------- ------o——. wa aaaaaw-aafc. A tie. r^UlXXUXld-mor® a110" wouId bec°me tration will have to do what Mr. 

Harries suggests: “bear fully in
mind the interrelatedness of things.”

i. . . ------------------ 11 must be prepared to do something
Dying and more campaign contribu- it has so far refused to do: negotiate

David M. Barrett Jr. over Kosovo’s future political status
LaGrange, Ga., May 12, 1999 and convince the Yugoslavs that

 the Kosovars will neither now nor in
the future have de facto independ-

John P. Pavelec
Lakewood, N.J., May 16, 1999

To the Editor:
President Clinton blames Holly­

gun crimes like the massacre in Cof- 
orado (news article. May 16), but the 
same television shows and movies 
are watched by children and adults 
in almost every other country of the 
world without producing the same 
degree of slaughter. Canada, for ex­
ample, had fewer than 200 gun 
deaths in 1997, while the United 
States had 10,000.

The real issue is the almost nation­
wide desire to embrace guns as a 
necessary and normal way of life, 
which only increases the availability 
of weapons to Americans of all ages. 
As long as it is considered reason­
able to own a gun, the United States 
will continue to have the highest 
death toll by guns in the world. Re­
versing that mind-set and removing 
guns from homes is the real chal­
lenge to a bold leader. Television and 
film are useful scapegoats for a cau­
tious one. Damon McElhone

Brooklyn, May 16, 1999

The American Medical Associa­
tion’s Council on Ethical and Judi­
cial Affairs has had a clear policy 
on this issue for more than 20 years. 
Payment by or to a physician solely

nor any other government would fee spifttiAg Mdls wiethic^Aphy^

more than adequate use of force. '*

To the Editor:
In the debate over the Board of

to parents when they register chil- standards and New York State legis-
rlran frw XYa ___ ____ ■ . ... ® r  --------- _ -..q.. j** *** w«m

“ U “ ------- .J--------- 1 a8ainst 11 (front own government not to destroy the
tion should be complete without page, May 12), little attention has livability of nnr communities.

Preservation of publicly owned ur­
ban green space should be recog­
nized as a legitimate function of gov­
ernment, not left to the serendipitous 
intervention of one generous movie 

John D. Echeverria 
Washington, May 17, 1999 

The writer is the director of the

Georgetown University Law Center.

Insuring Our Children

To the Editor:
Re “Kids’ Insurance Fund” (let­

ter, May 16):
If states are having trouble finding

children without medical insurance,
they should print pamphlets about 
the program that schools could give Regents’ push to raise graduation 

— 4.1—.. —j j____
dren for school. No child’s registra- lators’ rebellion
tion should be complete without r 22),   „„
proof that he or she has medical been paid to teacher preparation. It

Medicaid or a state-subsidized pro- to provide better prepared students,

.New York, May 17, 1999 staffing, particularly in mathemat­
ics. The recent import of Austrian
mathematics teachers, which I
helped arrange, demonstrated the   
severe shortage of qualified teach- Environmental Policy Project at 
ers.

This is a national crisis. Raising
standards without addressing teach­ 
er shortages and providing appropri­
ate teacher training will result 
in higher failure rates and punish
the very students we are trying to
help. Alfred S. Posamentier . J .

New York, May 12, 1999 woo<1 311,3 televi$ion for encouraging 
The writer is a professor of mathe- """ 'i'"' **■
matics education at City College,
CUNY.

Saving City Gardens

To the Editor:
The celebration of Bette Midler’s 

philanthropic support for New York 
City’s community gardens (editorial, 
May 14) obscures the government 
failure that precipitated the need for 
this private intervention.

Mayor Rudolph W. Giuliani’s ex-
 tortionate demand that private par- 

Raise Teacher Standards ”.S"y=?y'

owned property will make it more 
difficult to save hundreds of other 
community gardens across the city. 
Viewed as a potential national mod­
el, it establishes a high price for our

page, May 12), little attention has livability of our communities.

frOm P™?1! infurer» is true employers expect schools 

gram. Ellen Freilich but this cannot be done with current



June 22, 2000

MEMORANDUM TO THE PRESIDENT

FROM:

DECISION JON BANKRUPTCY REFO1 LEGISLATIONSUBJECT:

JOHN POCC:

ISSUE PRESENTED:

STATUS IN CONGRESS

Senator Lott has advised Senator Daschle that negotiations on bankruptcy reform legislation are 
over. The Republicans agreed to make some further concessions on a couple of the outstanding 
issues, but the final resolution fails to address our concerns on three key issues you noted in your 
recent letter to the Congressional leadership: the homestead exemption, discharge of penalties for 
violations of clinic access laws, and an exemption from the Fair Debt Collection Practices Act 
(FDCPA) for check collectors. These problems come on top of the dissatisfaction many of your 
advisors feel with the balance struck in the bill’s other provisions. Senator Daschle has asked 
about your intentions and believes that a strong, clear message from you quickly could enhance 
the chances of obtaining a veto-sustaining margin.

Your advisors unanimously recommend that you send another letter to the Congress that: (1) 
indicates that you will veto the bill that Lott described as final; (2) strongly implies that you will 
sign no bill without adequate clinic access provisions; (3) stresses your concerns with the 
current resolution of the check collector and homestead issues and the lack of balance in the 
remainder of the bill; but (4) urges the Congress to fix these problems and leaves you room to 
decide how to proceed if the clinic access issue is resolved.

Senator Torricelli, the lead Democratic sponsor of the legislation, also appears to be inclined to 
support the bill in its current form. Torricelli’s staff, however, notes that if you come out with a 
clear and strong veto statement, the Senator may stand with you against the clinic access and 
check collector provisions.

Senator Daschle believes that the chances of achieving 34 Democratic votes are enhanced by your 
sending a clear, strong veto message as soon as possible. However, it is not certain that a veto­
sustaining margin can be obtained. While Daschle would personally support the bill in its current 
form, if you have a strong veto message premised upon the clinic access and check collector 
provisions, Daschle may stand with you. Nonetheless, there is some risk, as we have never heard 
a credible assertion that even 25 Democrats are willing to oppose the bill.

GENE B. SPERLING/SARAH ROSEN WARTELL 
CHARLES BRAINt^OFLWIGTNTQN
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There are five to seven Democrats, led by Senators Biden, Johnson, Breaux, and Reid of Nevada, 
however, who will likely support the bill in whatever form it is presented to them. Senator 
Jeffords is the only Republican who has publicly noted some concerns with the measure.

In a letter to the informal conferees on May 12, 2000, Jack Lew set forth your key principles. A 
detailed assessment of the resolution of these issues is in the attached appendix.

There is little prospect for overcoming the strong veto-proof margin of 313 to 108 by which the 
House passed its bill last May. Moreover, it is likely that the Republicans will send whatever 
vehicle they use for the bankruptcy bill to the House first to try to gather momentum.

Eleven Democratic Senators were opposed to the bill on relevant grounds when it passed the 
Senate. Senator Durbin, who led the bipartisan effort last year and voted for the Senate bill, has 
determined that the final bill is unacceptable to him, regardless of the outcome of these remaining 
issues. Senator Leahy, who voted for the Senate bill and has worked hard to ensure a fair 
process, believes that the clinic access and the check collector issue swing the balance against an 
already flawed product; he will vote against it in this form and recommend a veto. Senator 
Schumer, who strongly opposes the bill, believes that the clinic access issue will mobilize others.

For example, our fundamental concern about the rigidity of the means test in the Senate bill was 
not addressed. Moreover, changes were made from the Senate bill to shift a few more debtors out 
of Chapter 7 and limit a bit further the court’s discretion to determine whether a debtor has the 
capacity to repay. Similarly, flawed language from the Senate bill narrowly limiting the family 
household goods that debtors can protect from creditor seizure was included in the final bill. 
While no one of these provisions alone merits your veto, cumulatively they represent undesirable 
changes relative to the Senate bill.

To guide Congress in striking the proper balance, we have set forth principles that should be met 
by a final bill. Many of these issues were resolved on a bipartisan basis by Congressional staff. 
Others were reserved as “member issues.” Just this week, Lott advised Daschle of the 
Republicans’ final offer on these issues and their plan to move forward attaching bankruptcy to 
the next available vehicle.

We have said repeatedly that you support balanced consumer bankruptcy legislation that would 
encourage responsibility and reduce abuses of the bankruptcy system on the part of debtors and 
creditors alike. We can eliminate abuse without hurting those forced to turn to bankruptcy, the 
vast majority of whom are faced with some of the hardest circumstances that life has to offer - 
divorce, unemployment, illness, and uninsured medical expenses. Although we should not 
countenance people using bankruptcy to escape bills they can afford to repay, we also should not 
enact punitive legislation that places insurmountable barriers before the people who file for 
bankruptcy as a last resort.

In short, the final bill’s provisions are closer to the Senate bill than the House bill, but they do not 
incorporate the balance that you have sought. They reflect a compromise between a House bill 
that we thought badly one-sided and a better Senate bill about which we still had significant 
concerns. While all of your advisors believed when we wrote you on May 5th that you should 
sign a bill close to the Senate bill, this bill is a somewhat closer call.
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State law allows debtors to exempt from the bankruptcy estate home equity valued up to specified 
homestead exemption thresholds. Five states (including Texas and Florida) have unlimited 
homestead exemptions, effectively allowing wealthy debtors to shield millions in assets in 
valuable mansions, while avoid repayment of their creditors. It seems to us fundamentally unfair 
to ask low- and moderate-income debtors to devote future income to repay all the debts that they 
can, while leaving loopholes that allow the wealthy to shield assets from their creditors.

Pensions: “The final bill may eliminate protections for reasonable retirement pensions that 
reflect years of contributions by workers and their employers."

The Senate bill included a noxious provision that would have allowed creditors to demand that 
debtors waive bankruptcy protection for pension assets as a condition of receiving credit. That 
was dropped in Conference, but Senator Grassley insisted on some limit on otherwise unlimited 
pension assets shielded from creditors. Senator Kennedy was deeply concerned that such a cap 
would send the wrong message about retirement savings. Moreover, seemingly large retirement 
accounts do not necessarily provide for extravagant lifestyles for workers with increasingly long 
life expectancies. A compromise was apparently reached between Kennedy and Grassley that 
caps only certain IRAs, excluding amounts rolled over from employer pension plans, at $1 
million. Moreover, the court has discretion to waive the cap in the interests of justice. Senator 
Kennedy is having difficulty getting confirmation that the Republicans will stick with this 
agreement. If there is no backsliding, this resolution seems reasonable and consistent with our 
arguments in the homestead context.

You wrote to Congressional leaders on June 9lh setting out your concerns about five open member 
issues. Our assessment of the resolution of these issues is below. In short, we believe two of 
those issues have been resolved to our satisfaction (pension cap and credit card disclosures, 
although Senator Kennedy is having trouble getting confirmation of the agreement on pension 
cap); one issue has been resolved to the satisfaction of key Senate Democrats but not to ours 
(homestead); and the Republican resolution of two issues (clinic access and check collector 
exemption) is unacceptable to us and the lead Democrats on those issues, although some 
Democrats would support the bill nonetheless.

The Senate bill requires modest new credit card disclosures. Consumers would be given better 
information about credit card “teaser rates” and the impact of making only the minimum payment 
on the length of time one would be repaying debt. Your letter referred to an effort by Senator 
Gramm to exclude small banks from the provisions’ scope. However, the provisions survived 
without the exclusion, although for two years the Federal Reserve Board will be asked to provide 
consumers with an 800 number for information about credit cards issued by smaller banks - an
800 number that larger banks will have to provide themselves. The Senate bill’s modest 
disclosure requirements have been effectively preserved.

Homestead: “The final bill may not adequately address the problem of wealthy debtors 
who use overly broad homestead exemptions to shield assets from their creditors."

Credit Card Disclosures: “The final bill may weaken important credit card disclosure 
provisions that will help ensure consumers understand the implications of the debt they are 
incurring.”
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Senator Kohl, the Democratic Senate champion of this issue, is satisfied that this resolution 
represents a good first step and establishes the principle that some nationwide limitation on 
homestead exemptions is appropriate. (Kohl is undecided whether he will support or oppose the 
overall bill.) Senator Leahy does not want to flank Senator Kohl on the left on this issue. Thus, 
if you take this issue to the public, you will have only long-time bankruptcy-bill opponents like 
Wellstone, Kennedy, and Nadler joining you from Congress. However, many editorial pages 
around the country have pressed this issue hard and would applaud your concern.

In conference, Senator Hatch has insisted on an anti-consumer provision (in neither the House or 
the Senate bill) which would eliminate attorneys fee awards for violations of the Fair Debt 
Collection Practices Act, if the defendant is collecting bounced checks rather than other defaulted 
debt. This is a pernicious provision because it could give check collectors de facto rein to 
intimidate and harass lower-income debtors, knowing that their financial position would prevent 
them from hiring counsel. Often, the only effective enforcement of the check collector provisions 
is class action litigation, financed by firms because of the potential for attorneys fee awards. 
Senator Torricelli suggested a minor change, which the Republicans accepted, that limits 
attorneys’ fees to cases where the debtor can prove that he or she had no intent to defraud. 
Senators Leahy and Sarbanes argue that such a standard is impossible to prove. Our 
fundamental concerns have not been addressed.

The Senate bill included a Schumer amendment to address the announced strategy of anti­
abortion protestors using bankruptcy to avoid penalties for violence against family planning 
clinics in violation of the Freedom of Access to Clinic Entrances Act (FACE) and its state 
counterparts. We strongly supported the amendment. The Vice President was in the Senate 
chamber when they voted to break a tie, if needed. To avoid embarrassment, the Republicans 
ensured that the amendment passed by a vote of 80-17. However, in conference, they have 
steadfastly refused to include it or a comparable measure. Their alternative, which they have 
unilaterally announced will be in the final bill, does little beyond current law. It precludes 
discharge of all judgements for acts of violence where behavior was shown to be willful and 
malicious. Advocacy groups argue that few of the actual judgements against, or settlements 
reached with, defendants who harassed clinic patients include a finding of willful and malicious 
behavior. Moreover, harassment and intimidation does not always include violence. Thus, the 
final unilateral resolution does not satisfy our concerns.

The final bill has a modest limitation on unlimited homesteads to address abuse by those who 
move to states with unlimited homestead exemptions within two years of the bankruptcy filing. 
This does not address our fundamental issue. Moreover, wealthy debtors often can use 
bankruptcy planning to postpone bankruptcy for two years while they qualify for the unlimited 
homestead exemption.

Clinic Access: “Some in Congress still object to a reasonable provision that would end 
demonstrated abuse of the bankruptcy system. We cannot tolerate abusive bankruptcy 
filings to avoid the legal consequences of violence, vandalism, and harassment used to deny 
access to legal health services.”

Fair Debt Collection Practices Act: “The final bill may include an anti-consumer provision 
eliminating existing law protections against inappropriate collection practices when 
collecting from people who bounce a check.”



RECOMMENDATION

DECISION

1. Send the letter as proposed

2. Let’s discuss
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This is the hardest issue for the Democrats who want to support the bill. Abortion rights groups 
are energized. If you take a strong position, this is the issue most likely to rally Democrats in 
opposition to the bill. Even Senator Torricelli may join you in opposing the bill if further changes 
are not made to this provision, although Senator Biden does not believe this issue should bring 
down the entire bill.

Your advisors unanimously recommend that you send another letter indicating that the 
Republicans’ “final” bankruptcy bill is one that you would veto. The letter would note that there 
has been an acceptable resolution on pensions and credit card disclosures, but that you have 
continuing concerns about the check collector, homestead, and clinic access provisions. Special 
emphasis will be given to the clinic access issue, so that no one reading the letter would doubt 
you would veto any bill without its satisfactory resolution. A reader should also be concerned 
that you might veto a bill that does not resolve the homestead and check collection issues to your 
satisfaction, but the letter will give urge the Congress to fix these problems and give you 
sufficient latitude to make the veto decision later. There is a real risk that Congress could resolve 
the clinic access issue, leaving you with only a handful of Democratic Senators joining you in 
opposition to a bill with the other provisions.
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APPENDIX
ASSESSMENT OF BANKRUPTCY BILL’S OTHER PROVISIONS

Means Test: “Access to Chapter 7 should not be governed by an arbitrary means test, but 
by reasonable guidelines that take into account individual circumstances.”

In the last Congress, the First Lady wrote of her concern with provisions that make additional 
credit card debt nondischargeable in bankruptcy, thus leaving it to compete with higher societal 
priorities that also are nondischargeable - especially payment of child support and alimony.

We have argued unsuccessfully that various changes are needed to build more discretion into the 
system to determine whether, in the debtor’s individual circumstances, they really have the 
capacity to repay. We have also sought less stringent thresholds and various technical changes to 
prevent unfairness in the application of the test. We did succeed in preventing creditors from 
filing motions to challenge low-income debtors’ bankruptcy filings, but these below-median 
income debtors will be subject to the burdens of new means test paperwork and trustee scrutiny 
even though only a tiny fraction will have any capacity to repay their debts. While some modest 
improvements were made in conference, the final bill (like both House and Senate bills) does 
not address many of our fundamental concerns.

In a letter to the informal conferees on May 12, 2000, Jack Lew set forth your key principles. 
Our assessment of the resolution of these issues is below.

Non-dischargeable Debts and “Cram Downs”: “The goal of repaying creditors must be 
balanced with the need to protect social priorities, such as payment of child support, 
alimony, and taxes, and to preserve a meaningful opportunity for a fresh start.”

Improving Credit Card Practices: “Both debtors and creditors must be required to be 
responsible. Bankruptcy reform should be balanced by including provisions that address 
credit-card practices that may lead to bankruptcies.”

Protection Against Coercive Reaffirmations and Practices: “There must be appropriate 
safeguards against coercive creditor practices that compel debtors to forgo their rights and 
that disadvantage more scrupulous creditors.”

As discussed in the body of the memorandum, modest new credit card disclosure requirements 
were included in the Senate. These largely survived in tact in the final bill. Consumers are given 
better information about credit card “teaser rates” and the impact of making only the minimum 
payment on the length of time one would be repaying debt. Overall, while we believe more 
information could be provided more clearly, these provisions are an improvement over current 
law.

During bankruptcy, too many debtors are misled or deceived into agreeing to repay debts that 
they cannot afford and have a legal right to discharge. The final bill contains provisions, based 
on an Administration proposal, that make it significantly more difficult to mislead or deceive 
debtors who cannot afford to reaffirm their debts. To get our proposal included in the Senate, we 
had to make some significant compromises with the credit card industry that cause consumer 
advocates concern. We sought further improvements in conference but they were not made. 
However, truly offensive provisions from the House bill (that would have banned class actions as 
a remedy for existing law violations) were dropped. As a whole, your staff believe these 
provisions are a net improvement for consumers over current law.
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In response, the bill’s proponents left the new categories of nondischargeable credit card debt, 
albeit somewhat narrower, but added provisions to clarify that child support and alimony are the 
highest priority. These provisions will work in many cases to improve the payment of child 
support and alimony in bankruptcy; however, in a small portion of cases after bankruptcy 
discharge, these new nondischargeable credit card debts could crowd out child support or 
alimony. Our argument is very technical, however. Rhetorically, they have neutralized our 
child support and alimony criticism.

We have a similar concern about provisions in the final bill that would give secured creditors 
unprecedented rights to collect amounts in excess of the value of their collateral. (Current laws 
“crams down” their claim to the value of the security. Thus, if a car is worth less than the 
amount originally borrowed, the claim is limited to the car’s value.) Since secured debt must be 
satisfied if the collateral is to be kept, collection of other societal priorities (like child support, 
alimony, and taxes) might also suffer a bit. The bill also skews the distribution of scarce debtor 
assets toward undersecured creditors instead of unsecured creditors (like credit card companies). 
The latter firms support is ironic, but this was a political bargain they made with car financing 
firms to win Senator Abraham’s support. While the final bill is better than the House provisions, 
our fundamental concern was not addressed.

The Administration has been concerned about inflexible pre-bankruptcy filing hurdles, including 
paperwork and counseling requirements and fees. We were also concerned about attestation 
requirements and sanction provisions that could deter attorneys from representing debtors or raise 
the costs of representation. The final bill waives fees for low-income debtors, reduces some of 
the paperwork requirements, and eliminates the most chilling requirements for debtors’ attorneys. 
While hardly the provisions we would have written, we do not have strong objections to the 
remaining provisions.

Barriers to Entry or Representation in the Bankruptcy System: “Inappropriate barriers 
should not be created to entry into or effective representation in the bankruptcy system.”



June , 2000

Dear Mr. Speaker:

I write again because I am deeply concerned about recent developments concerning 
bankruptcy reform legislation pending before Congress. I understand the House and 
Senate Republican Leadership has reached a conclusion on a package they will soon 
move through the Congress. We have not seen the final language, but, if the verbal 
description is accurate, I will veto the bill.

I am also concerned that the changes proposed to the Fair Debt Collection Practices Act 
would deny an effective remedy to victims of abusive check collection practices. We 
have yet to hear a compelling rationale for why check collectors should not be subject to 
the same requirements as those who collect other debts. No committee in either body of 
Congress ever considered this issue, raised for the first time in Conference. At a 
minimum, the proposal should be subject to full Congressional consideration, so that 
public scrutiny can be applied to the implications of the proposed changes.

In my letter of June 9, 2000,1 highlighted five issues - then still unresolved — that could 
help to determine whether the balance struck in the final bill meets my standards of 
balance and fairness. On three of these issues, the Republican resolution is seriously 
flawed.

The proposed limitation on state homestead exemptions will address, for the first time, 
those who move their residence shortly before bankruptcy to take advantage of large state 
exemptions to shield assets from their creditors. But the proposal does not address a 
more fundamental question: Is it fair that people with extravagant homes can retain so

First [and foremost] [Chuck wants it in, Larry wants it out], I cannot support a 
bankruptcy bill that fails to require accountability and responsibility from those who use 
violence, vandalism, and harassment to deny others access to legal health services. Too 
many have strategically abused the bankruptcy system to avoid the penalties that 
Congress and the States have imposed for such illegal acts. The language that I 
understand the Republicans will include is inadequate to this task. It would require a 
finding that there was a “willful and malicious” threat of serious bodily injury before 
certain debts would be made nondischargeable. Such a finding is often not made in 
judgements or settlements for violations of the Freedom of Access to Clinic Entrances 
Act or similar state laws. In addition, by limiting the scope of the provision to violence 
only, it would exclude harassment and vandalism that can effectively deny citizens access 
to legal health services. The final legislation must include an effective approach such as 
the one contained in the amendment by Senator Schumer, which was passed the Senate 
by a vote of 80 - 17.



Sincerely,

WILLIAM J. CLINTON

much wealth through bankruptcy while we require average-income debtors to devote 
their modest, future incomes to repay their creditors?

I am satisfied that the agreement reached with Senator Kennedy on the pension issue will 
appropriately protect retirement assets in bankruptcy while addressing any abuse that 
may exist. Similarly, the minor changes to the credit card disclosure provisions that have 
been described will not seriously threaten the ability of consumers to access important 
information that can help them understand the implications of the debt they are incurring.

I remain concerned, however, that the negotiations on other provisions have produced a 
bill that has lost some of the balance that the Senate bill had tried to achieve, albeit 
imperfectly from my perspective. As a result of all these concerns, I will veto the bill 
that we understand the Republicans plan to forward to my desk. But I continue to urge 
Congress to reconsider and send me a fair bill that meets the test of balance.
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To:

With that as guidance, Chuck believes foremost should be in, while Larry believes foremost should be out 
I am waiting to see where Gene is. Does that influence your view about in or out?

Thanks. FYI - At staff meeting yesterday, there was a long but not clearly conclusive discussion about 
whether we wanted to make it seem like the clinic access issue was more important than the others. We 
rejected saying we'll veto this bill and we'll veto any bill with clinic access, because it implied the other 
issues didn't count. But my vague instructions were: a person reading the letter should think it highly 
likely that we would veto any bill that had the clinic access issue in it; and that person should worry and 
believe it possible, but not be sure, whether we would veto over the other two issues. The concern is that 
homestead is not fixable -- they won't budge further - and if the other two issues went, the support in 
Congress for this bill among senate dems would then be overwhelming and we'd be leaving the president 
in a difficult position.

Ann O'Leary/OPD/EOP@EOP

cc: ruby shamir/who/eop@eop, lissa muscatine/who/eop@eop, ericj. morse/opd/eop@eop
Subject: Re: Congress Daily AM today

''' Sarah Rosen Wartell
U 06/23/2000 10:41:14 AM
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Sarah -

Thank you.

-Ann

Sarah Rosen Wartell

$
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See the distribution list at the bottom of this message To:

cc:
Subject: Congress Daily AM today

This letter looks good - I agree that we should not include "and foremost" regarding the clinic violence as 
it makes the other two points seem less important to resolve. I still believe that we should send a strong 
message that we're offering the veto on all three.

Gene's Folks -- Please make sure gene sees this and reviews letter ASAP so we can complete clearance. 
We should get podesta to review as soon as gene has signed off. Joel J. - Welcome your comments on 
strategy and text per my earlier email.

Sarah Rosen Wartell/OPD/EOP@EOP
Ruby Shamir/WHO/EOP@EOP, Lissa Muscatine/WHO/EOP@EOP, Eric J. Morse/OPD/EOP@EOP

I wanted to let you know that I will be out of the office on official travel from Sunday night through 
Thursday morning of next week. Melanne is back today and I will fully brief her - I'm copying Ruby on 
this email. I have also briefed Lissa Muscatine for press purposes. Could you please include Ruby on 
any correspondence for Melanne and if there is press guidance, could you please be sure to include 
Lissa? If you need to reach me after Sunday, please be in touch with Eric Morse at 6-0122.

I believe this makes our letter most timely if we send it monday morning with some sort of press strategy. 
(Note: Memo to potus went into staff secretary last night.)

Sarah Rosen Wartell
06/23/2000 09:25:53 AM

bcc:
Subject: Re: Congress Daily AM today

Ann O'Leary
" 06/23/2000 10:36:31 AM

z



For convenience, here is current text of letter: 

Record Type: Record

Joel K. Wiginton/WHO/EOP, Sarah Rosen Wartell/OPD/EOP To:

Edward_Pagano@judiciary.senate.gov (Edward Pagano)
06/23/2000 08:42:03 AM

bk00potusletter.622.v5.

---------------------------Forwarded by Sarah Rosen Wartell/OPD/EOP on 06/23/2000 09:22 AM

JUDICIARY
Lott Plans To Hold Bankruptcy Reform Vote Next Week

Senate Majority Leader Lott upped the ante Thursday in the partisan 
debate that has emerged over

bankruptcy reform legislation, signaling his intention to schedule a vote 
on the measure next week. But Lott

conceded he still is searching for an appropriate vehicle for the 
legislation.

A spokesman said Lott's goal is to move the legislation before the 
Independence Day recess-but that

does not necessarily mean he would pull the plug on the measure if it does 
not come to the Senate floor by

then.
Lott's scheduling announcement came as Senate Democratic leaders were 

in the process of wrapping up
a formal whip count of their membership on the bankruptcy legislation. 

Democratic sources said a sizable portion of the caucus appears 
undecided. But a spokesman said

Minority Whip Reid wants to keep the results of the head count 
confidential.

Citing different concerns, both Judiciary ranking member Patrick 
Leahy, D-Vt., a leader on the

informal bankruptcy conference committee, and Sen. Richard Durbin of 
Illinois, a member of the Senate

Democratic leadership, have said they will oppose the legislation in its 
current form.

Sources said those objections likely would send a strong signal to 
other members seeking guidance on

how to vote.
Meanwhile, the Consumers Union late Thursday was poised to send an 

open letter to Congress, urging
members to think carefully before committing themselves to the bill.

cc:
Subject: Congress Daily AM today



Frank Torres of CU noted that Democrats have yet to see the final 
legislative language--which was

hammered out largely by Republicans.
"Be aware. If you don't read the fine print of this bill, you don't 

know what you're voting on," Torres said,
adding, "This is a major reform, and [Republicans] can't figure out how to 

get a stand-alone bill on it."
? By Pamela Barnett
(Back to Contents)
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Melissa G. Green/OPD/EOP@EOP 
David Tseng/OPD/EOP@EOP
Elliott H. Baer/OPD/EOP@EOP
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michael deich/omb/eop@eop
Joseph j. minarik/omb/eop@eop 
ann o'leary/opd/eop@eop
broderick johnson/who/eop@eop
joel k. wiginton/who/eop@eop
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To: Ruby Shamir/WHO/EOP@EOP

cc:
Subject: URGENT -- bankruptcy offer en route

- Forwarded by Ann O'Leary/OPD/EOP on 07/26/2000 04:45 PM

Record Type: Record

To:

(1) Drop Fair Debt Collection Practices Act amendment 

i

Ij.

(2) Homestead: hard cap of $250,000, with the ability of the court to lift cap "in the interests of 
justice" (Unable to confirm if the offer also assumes inclusion of the deal Kohl got about assets 
transfered within 2 years.) 

We understand from Torrecelli staff (confidentially) and other sources that an offer to the President is 
likely to come to us today (or possibly tomorrow). It will include: 

(3) Drop Schumer amendment and drop the Hyde language that is in the current draft. Return to 
current law.

(4) In exchange for dropping the Schumer amendment, they will accept the means test safe harbor that 
the Administration and Hyde sought (was in House bill). (Recall: The bill already prevents debtors from 
filing abuse motions against below median income debtors (a "motions safe harbor"). The means test 
safe harbor will prevent the US trustees from having to review each below median income debtor for 
capacity to repay under the means test, although we do not expect that they will find many to be abusing 
the system and will find streamlined ways to implement even without this provision. This is not a big 
substantive change to the impact of the means test but streamlining and helpful symbolically.) 

(5) There is some debate about whether the offer will include a new issue - never yet discussed in this 
context - limitations on the rent-to-own industry (sought by the industry itself to deal with their worst 
actors and preempt more rigorous state efforts). I am told that Senator Harry Reid first suggested some 

Sarah Rosen Wartell
07/25/2000 12:39:08 PM

I mentioned this latest bankruptcy deal to Melanne, but here are the details. Could you please share with 
her? Thanks.

See the distribution list at the bottom of this message 

cc: See the distribution list at the bottom of this message
Subject: URGENT - bankruptcy offer en route

x.
z

Ann O'Leary
u 07/26/2000 04:46:13 PM



Message Sent To:

time ago including it in the bankruptcy bill. More recently, Rep. Armey said that if we're going to give up 
the homestead cap, we should get this in exchange. However, Senate Dems checked with Consumer 
Groups who are STRONGLY OPPOSED. And apparently the banks do not like it either, so they may 
push back on Armey. Torrecelli's staff are urging that this not be included in the offer, which may delay its 
transmission to us.

Finally, there is no indication that the Republicans yet have a vehicle upon which to attach the bankruptcy 
bill. Torrecelli's staff are not aware of any plans to send it to the floor this week. Thus, the offer to us 
appears to be their next step. We wouldn't be surprised if they went forward with it if they had a vehicle; 
however, if we don't agree, unclear that they would include the homestead cap.

Gene B. Sperling/OPD/EOP@EOP 
Melissa G. Green/OPD/EOP@EOP 
David Tseng/OPD/EOP@EOP
Elliott H. Baer/OPD/EOP@EOP
Joseph N. Crisci/OPD/EOP@EOP 
Christopher M. Wanken/OPD/EOP@EOP
Timothy E. Punke/OPD/EOP@EOP
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Joel K. Wiginton/WHO/EOP@EOP 
Broderick Johnson/WHO/EOP@EOP 
Sarah Rosen Wartell/OPD/EOP@EOP 
Joel K. Wiginton/WHO/EOP@EOP 
Martha.Davis@usdoj.gov @ inet 
Douglas.Elmendorf@do.treas.gov @ inet 
lucy.huffman@do.treas.gov @ inet 
Ethan.M.Posner@usdoj.gov 
karen.l.wilson@usdoj.gov 
Broderick Johnson/WHO/EOP@EOP 
Ann O’Leary/OPD/EOP@EOP 
Frank.Toohey@do.treas.gov
Christopher M. Wanken/0PD/E0P@E0P 
Brian S. Mason/WHO/EOP@EOP 
Diane M. Rogers/CEA/EOP@EOP 
Michael Deich/OMB/EOP@EOP
Joseph J. Minarik/OMB/EOP@EOP
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September 5, 2000

TO: GENE SPERLING

CC: SARAH ROSEN WARTELL

FROM: DAVID MEDINE

RE: PRELIMINARY REVIEW OF REPUBLICANS’ BANKRUPTCY OFFER

Review of the Offer 

(1) Schumer Clinic Violence: The offer drops both Schumer's and Hyde's language on 
clinic violence, leaving current law intact.

Trade press reported Tuesday afternoon that we had received the offer. Copies are in 
circulation and details of the proposal are in the press. Congress Daily reports that 
“Democratic sources expressed doubt today the package would prove acceptable to the 
White House. One Senate staffer noted, 'It doesn't seem likely the White House is 
willing to deal without getting ... concessions’ in the area of abortion. “ Nadler’s office 
call to recommend we use the further retreats as the basis to claim they are not 
negotiating in good faith and reject this out of hand.

We have reviewed (preliminarily) the offer sent late last week by Majority Leader Lott’s 
office. When forced to put the offer on paper, it became clear that Senator Hatch has 
not agreed to drop his FDCPA provision and that Rep. Armey was, in fact, insisting that 
a Rent-to-Own (RTO) provision be added to the package, as had been reported. Lott’s 
office apparently indicated to Chuck Brain that Hatch had walked them back, but if we 
could agree on the other elements of the offer as presented verbally, they would roll 
him. It is not clear whether that same sentiment applies to Armey’s RTO provision.

(3) Hatch Check Collection: The offer includes the Hatch check collection provision in 
substantially the same form as the Senate bill. It precludes consumers from obtaining 
attorneys’ fees in successful suits under the Fair Debt Collection Practices Act (FDCPA) 

(2) Homestead: The offer adopts our proposed language with a hard cap of $500,000 
hard cap (instead of $250,000) and an "interest of justice" exception (e.g., if the court 
finds that it is in the interest of justice for the debtor to maintain her home "upon 
consideration of factors including but not limited to medical expenses, necessary living 
expenses, and the age of the debtor.") was accepted. As Sarah noted in her earlier 
message on this subject, the interest of justice language is nonsensical, but probably 
not harmful. However, we may want to note the irony that - when we want to give 
discretion to the courts to help low income debtors "in the interests of justice", they 
refused, but here they want to give discretion to the courts to relieve burden on those 
with half million dollar homes. The hard cap was a big concession on their part.

*•
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when a dishonored or counterfeit check has created a debt, unless the consumer can 
establish that he or she (1) could not reasonably have been expected to know that the 
check would bounce and (2) were prevented by “extraordinary circumstances” from 
make the check good. This is a small step back from the Senate bill, which limited the 
focus on the consumers’ reasonable expectation to the time when the check was 
presented (proposal deletes “at the time”). It is a larger step back from the Hatch 
proposal to Leahy in June to prevent attorneys’ fees only where the consumer “did not 
knowingly and with intent to defraud pass, utter or present the dishonored or counterfeit 
instrument.” FTC believes that, because consumers have to disprove something (prove 
a negative: a lack of intent or knowledge about the check clearing), the higher intent 
standard would actually be easier to disprove. In other words, its easier to prove one 
lacked intent than to prove one couldn’t anticipate something happening, namely that a 
check would bounce. Lott has signaled this provision could be dropped if an overall 
agreement could be reached.

(4) Hyde "Means Test Safe Harbor": The offer adds to the bill a means test safe 
harbor sought by Rep. Hyde, the Democrats, and us (will be checking specifics of these 
additions and the homestead provision with Treasury). As Sarah noted in her prior 
message, we were fighting for two different safe harbors: (1) a "motions safe harbor" 
which would prevent creditors from challenging the Chapter 7 filings as abusive for 
below median income debtors, fearing that creditors would use the threat of a Chapter 7 
filing to coerce debtors to reaffirm debt, forego the filing, or otherwise forego their rights: 
and (2) a "means test safe harbor" that would mean that trustees would not need to 
scrutinize the Chapter 7 filings of below median income debtors under the means test 
formula. With this, we’d have both.

(5) Rent-to-Own. Although this was not included in the bill, and Lott and Grassley's 
staff had seemed to say this was not included in their offer, Armey’s insistence seems to 
have prevailed, at least on paper. The new provision would change the treatment in 
bankruptcy of RTO agreements in ways more favorable to the RTO firms, by 
characterizing them as “leases” instead of “credit sales.” Currently, while the industry 
has successfully lobbied to get most state laws to say expressly that RTO agreements 
are not credit sales for disclosure and other purposes, bankruptcy courts are not bound 
by those state laws and look to the underlying nature of the agreement. Thus many 
bankruptcy courts treat these agreements more akin to credit sales. When treated as a 
credit sale, it means that a consumer who has a $1000 contract with an RTO firm for a 
TV that was worth $200 new would, in bankruptcy, pay the value of a used TV to keep it 
(plus some interest); when treated as a lease, the consumer would have to pay the 
balance on the $1000 RTO contract in order to keep the TV. Sen. Torrecelli and 
consumer groups strongly oppose this provision.
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to some pricey lobbying by financial firms,

' ^°USe , nd ^.ate ^ave each Passed a repay, while at the same time not penalizing

A MERICA, AS Sen. Daniel Patrick Moy- debtTThe House bill does very little in this re-
/> nihan said recently, is the land of the gard; the Senate, more, but not enough. For

± A.second chance: You can declare bank- example, the Senate would require that solici-
niptcy pay your creditors what you can af- tations disclose lenders’ normal interest
ford and then start your life again. This clean- rates, not just the “teaser” rates that are se-
slate possibility is part of the American ethos, ductive but temporary. But the Senate has
much as immigration is: It welcomes risk- dropped restraints on predatory lending that
takers people with ambition; but sometimes were part of an earlier reform effort. Equally
the risk-takers fail, triggering a backlash. A it wants credit card statements to carry warm
few years ago, immigration was the object of ings about accumulating debt, but it shrinks
restrictive efforts in Congress. Now, thanks from making these too scary 
to some pricey lobbying by financial firms. Reform should deter debtors from using 
bankruptcy is in the spotlight. the law to avoid obligations they can afford to

I he House and Senate have each passed a repay, while at the same time not penalizing
bankruptcy reform bill and are now working those who are genuinely bankrupt Again the
on a joint one The reformers point out that House bill gets this back-to-front. It fad’s to
the number of people filing for bankruptcy close a loophole that puts a debtor’s house be-
has shot up from 330,000 m 1980 to 1.4 mil- yond the reach of creditors, even if the house
lion in 1999, and that this is costing credit is lavish. Meanwhile, it clamps down on shel- 
card firms and other lenders a few billion dol- ters that matter to poor debtors. The Senate ' 
lars annually. The fact that credit card issuers bill is better.
mail out more than 3 billion solicitation let- If no bankruptcy reform passes that will be 
ters a year suggests that they may not be suf- fine. Creditors and lenders have noted the 
fenng all that much. But the reformers also rise in bankruptcy, and they seem to be ad- 
arguc that the growth in bankruptcy signifies justing: Last year s bankruptcy filings were 
that nsk-taking has gone too far. People are considerably down from the 1998 peak The 
borrowing casually, then using the law to administration should therefore let it be 
avoid even repayments they could afford, known that it will only sign a bill cleansed of 
Consumers ultimately bear some of the cost. the House’s harshness. Most bankruptcies

This may be true: A balance must be struck are triggered by misfortune, not irresponsi- 
between risk-taking and responsibUity. If so, bihty: by illness, a job loss, a broken mar- 
reform should seek in part to influence credi- riage. America should remain the home of 
tors, who spend milhons enticing people into second chances.

OES ANYONE still remember the high would have empowered Mr. Mugabe to dis- 
hopes surrounding the ascension of solve an already weakened parliament without 
Robert Mugabe to power in Zimbabwe cause and to confiscate the country’s few re- 

almost exactly two decades ago? In 1980, cul- maining white-owned farms without compen- 
minating a peace process brokered by then- sation.
President Jimmy Carter, Mr. Mugabe, a for- To its credit, Zimbabwe’s electorate was un- 
mer guerrilla leader who had resisted the ille- swayed by Mr. Mugabe’s demagogic offer of 
gal white government of what was then called free white land. But the low turnout in tradi- 
Rhodesia, was elected in a landslide to lead the tionally pro-Mugabe rural areas may also have 
new nation His victory was celebrated by to do with the country’s most horrific crisis- 
Zimbabwe s black majority and greeted with Some 25 percent of Zimbabweans are HIV- 
aid and goodwill from Western governments. positive, and, as The Post’s Jon Jeter recently

loday Zimbabwe is a tableau of decay and reported, the plague is especially cripplin" in 
despotism. Annual inflation tops 60 percent, the countryside, where corn production 
Half the population is jobless. Yet Mr. Mugabe dropped 61 percent in 1999 because farmers 
balks at reforming his unproductive state- are simply too exhausted by disease to work 
dominated economy. He prefers to pursue a To his credit, Mr. Mugabe resisted the 
military expedition in Congo, apparently to temptation to overthrow the election results 
plunder in that mineral-nch country what he Now Western governments must keep press- ’ 
cannot produce at home. He rails against ene- ing for economic reforms, help Zimbabwe’s 
mies abroad and jails—and sometimes tor- growing democratic opposition maintain its 
tures opponents at home. newfound unity and do whatever is possible to

Last weekend s national referendum on a prevent Mr. Mugabe from manipulating 
new constitution was Mr. Mugabe’s latest at- April's parliamentary vote. If all goes well, Mr 
tempt to grab more power. This time Zimba- Mugabe will have a chance to graciously con- 
bwean voters said no—no to a charter that cede after that election, too.
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* * * in Miami, who was arrested by the FBI.
PricewaterhouseCoopers said its Havana-born Mariano Faget, 54. had access

allow foreign companies to list on'»?:

stock exchanges here under interna­
tional accounting standards, which off 0.0017:' 1.9$n marks, off 0.0032. 
are less rigorous than U.S. rules. ?

IWorldwide

Democrats, the factor likely to prove deci­
sive. A defeat after losing New Hampshire

SOUTH CAROLINA VOTES tomorrow in 
a crucial test for both McCain and Bush. 

Late polls show a dead heat, with turn-

* *
Nissan concluded that its troubled 

truck unit is a noncore business, possi­
bly foreshadowing a move to sell it. 

(Article on Pane A12)

* * *
France’s Alcatel is in talks to buy 

Canada’s Newbridge Networks for 
more than $6.5 billion in stock, people 
familiar with the situation said.

(Article on Page A10)

(Article on Page A3)

* ♦ *
The Nasdaq soared to another rec­

ord close, rising 121.27 points to
.4548.92. The Dow Jones industrials, r  
meanwhile, fell 46.84 to 10514.57. The out. particularly among independents and
30-year Treasury bond again rose. 

(Article on PaoeCI)

* * *
A GE dishwasher recall is prompt- governor, who has had to spend heavily to

keep his insurgency alive, though he vows a 
protracted struggle. (Articles on Page A16) 

Michigan is the next battleground, 
with its primary Tuesday. The state teas 
supposed to be a Bush insurance policy 
against early losses, but is no longer.

* * »
Russia was accused by human-rights 

(groups and refugees of brutality toward 
Chechens in camps and rounding up 1,000 

i males after Grozny fell. Moscow denies the 
I charges. Meanwhile, electoral authorities 
barred extreme nationalist Zhirinovsky 
from the presidential ballot on March 26. 

» * *
Russia-funds investigators are looking 

at two young bankers who ran Moscow's 
DKB, identified by prosecutors as the pri­
mary client of firms that moved S7 billion out 
of Russia through Bank of New York ac­
counts. They could know a lot about the 
sources of the funds. (Article on Page A4)

# « ♦
Ireland's prime minister said Dublin 

opposed Britain's suspension of Northern 
Ireland home-rule government and passed 
to London a last-minute IRA disarmament 
proposal last week. British officials claim 
they never saw the plan before suspension. 
Ulster factions seek meetings in the U.S.
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* * *
Balkan peacekeeping may last indefi­

nitely and the conditions for withdrawing 
troops won't exist until Milosevic is out of 
power. NATO's military chief told Congress. 

• Meanwhile. Milosevic told his Socialist party 
I Kosovo will always be part of Serbia and 

called on NATO to get out of the province. 
* * *

Gene therapy has come under congres­
sional scrutiny after an Arizona teen's fall 
death, but such trials are moving ahead and 
a government panel is set to review It) new 
procedures next month. So far, there is little 
evidence that the controversy is scaring off 
potential patients. (Article on Page B4) 

* * *
Charges of spying for Cuba were leveled 

at a high-ranking U.S. immigration official

* * *

ing complaints and additional legal £uard what he once saw as his Southern 
problems for the company. The 3.1
million dishwashers had a defective ’ v“ n,,CT “ vn“'': q

energy switch that could cause fires.
(Article on Page A4)

* * *
The FTC launched a review of

whether some health-care Web sites
improperly shared personal data on
their visitors with third parties.

(Article on Paoe B4)

* * *
Some big plaintiffs opted out of a

$1.17 billion settlement of a vitamin
price-fixing case, meaning the actual
settlement award will be less than $400
million. It is unclear how many plain­
tiffs will pursue their court fights.

(Article on Page BIO)

* * *
Hackers posted a bogus notice on a

biotech firm’s Web site about a sup­
posed merger between the firm, Aas-
trom Biosciences, and rival Geron.

(Article on Paoe CD

* * *
Military anthrax vaccinations should be 

suspended because they aren’t supported by 
scientific evidence, a report by a House 
panel asserts. The Pentagon says that the 
program is a necessary safeguard against 
biological warfare. (Article on Page B6) 

* * *
Israel was criticized by the U.S. for air 

raids after recent Hezbollah attacks, saying 
they contributed to the suffering of Leba­
nese civilians. Despite Washington's stance. 
Lebanese police fought with about 2.000 
protesters at the U.S. Embassy in Beirut.

* * *
Jet-stabilizer inspections were made 

tougher in a voluntary effort adopted years 
ago by American, which has the biggest fleet 
of MD-80s and MD-90s. Following the Alaska 
Air crash, questions on maintenance dispar 
ities are arising. (Article on Page B8)

* * *
A Taiwan maverick is shaking up politics 

as the March 18 presidential vote nears and 
could hand the ruling party a first-ever 
defeat. James Soong, a former Nationalist 
governor, could win or split the vote, helping 
an anti-China rival. (Article on Page A12)

♦ * *
Russia's battered space station may get 

a new lease on life as U.Si investors and 
Russia's Energia signed contracts that could 
see the Mir used by guests willing to pay S25 

........................................ „___ ___ r_...... million. Cosmonauts are to board the vacant 
would be a crippling blow to the Texas : station on March 30. (Article on Page B9) 
o-nvArnnr whn hnc hart tn annnrt hn.avilv tn ! * * *

The mayor of Los Angeles recommended 
that the city set aside up to S300 million from 
the tobacco settlement to pay for lawsuits in 
a big police evidence-tampering scandal. So
far, 40 convictions have been overturned.

♦ ♦ ♦
Affirmative action is to end at Florida 

public universities after regents adopted a 
plan pushed by Gov. Bush despite protests. 
He says it will boost diversity by admitting 
the top one-fifth of high-school seniors.

♦ * *
A former New York policeman testified 

a colleague was wrongly convicted of aiding 
a brutal assault on Haitian immigrant Abner 
Louima. Justin Volpe, who didn't speak up at 
his trial, said Charles Schwarz had no role. I

executive board approved a restruc- to sensitive data in his INS job supervising 
turing that will separate its audit, rulings in matters such as political asylum, 
business-advisory and tax units from
its management-consulting practice.

(Article on Page B8)

* * *
Congressional leaders reached an

accord allowing Lockheed's proposed
acquisition of Comsat to proceed with­
out damaging the satellite-services
provider’s longer-term value.

(Article on Paoe B8)

* ■» ■»

REENSPAN SIGNALED that the
Fed will keep boosting interest

rates unless both consumer spending
and the stock market quickly cool
down. In remarks to Congress, the Fed
chairman adopted a harder line on the
perils of rapid growth. Separately, the
producer-price index was unchanged
in January after rising 0.1% in Decem­
ber, the Labor Department said.

(Articles on Paoe A2)

* * *
UPM-Kymmene of Finland agreed

to buy Champion International in a
$5.81 billion stock deal, extending the
paper industry’s rapid consolidation.
The combination will create the
world’s third-largest paper firm.

(Article on Paoe A3)

* * *
Some oil exporters are starting to

acknowledge that petroleum prices Markets­
have risen too much and are suggest- stocks: NYSE vol. 1.029,598,930 shares 
ing OPEC should boost output. But oil Nasdaq vol. 1,938,792,628. Dow Jones indus- 
ministers aren’t saying gxactly what trials 10514.57, off 46.84; transportation 
they might do to force down prices. 2470.36. up 15.57; utilities 303.99, off 2.12. 

(Article on Paoe A3i Bonds; Lehman Brothers Treasury index
» * # 8171.56, up 24.65.

U.S. firms may balk at any move to Commodities: Oil 829.48 a barrel, off

off 0.334: DJ spot index 119.01, up 0.17.
Dollar: 11Q.66 yen, up 1.26; 1.0118 euros.
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Bankruptcy Reform That Spares the Wealthy
The House helps 

a few lucky debtors 

go broke in style.
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companies sent out 3.4 billion card 
solicitations, a 15 percent increase. It 
would appear that rising bankrupt­
cies have not yet caused lenders to 
grow more cautious

One interesting feature of the 
House bill is that it requires the 
Government to pay for random au­
dits of bankruptcy filings to see if 
people are cheating Yet Congress 
will not spend money to let the Inter­
nal Revenue Service conduct ran­
dom audits of tax returns. Protecting 
Visa’s revenues would seem to be a 
higher priority than protecting those 
of the Government.

Two centuries ago, it was common 
for states to allow creditors to throw 
people into prison if they had not paid 
their debts But even then, the credi­
tor had to pay the state the cost of 
imprisoning the man. Now, if this bill 
passes, the taxpayers will foot the 
bill to force people to pay their debts

Unless, of course, they are once 
rich people who can afford to buy 
expensive houses in Texas or Flor­
ida. Those people are to be protected 
even as the Government cracks 
down on middle-class people who 
have fallen on hard times

The wealthy can often stay mil­
lionaires because the laws in a hand­
ful of states — most notably Florida 
and Texas — set no limit on the value 
of a home that a bankrupt person can 
keep even as his debts are dis­
charged by the court. So some peo­
ple, as bankruptcy nears, sell their 
homes in states like New York and 
buy million-dollar homes, for cash, in 
Florida.

A fair bill would put a limit on the 
amount of home equity that could be 
protected from creditors. The Senate 
tried to do that last year, with a limit 
of $100,000, but that bill was killed 
The House wants no limits on what 
state legislatures let the rich keep

The House bill will make life hard 
er for poor and middle-class people 
who file for bankruptcy People 
whose Income has been above the 
regional median income will be 

Watching a rich man stiff his cred­
itors while walking away with mil­
lions can grate on people. Yet a gap­
ing loophole In the bankruptcy laws 
i outlnely allows that to happen.

That loophole enabled such people 
as Martin A. Siegel, the former in­
vestment banker who was convicted 
of insider trading; Bowie Kuhn, the 
former baseball commissioner, and 
Burt Reynolds, the actor, to emerge 
from bankruptcy with ample assets
- sometimes valued in the millions

— even as their creditors suffered 
huge losses.

Last week, amid much rhetoric 
about how outrageous it was that 
people who could afford to pay some 
of their bills were able to walk away 
from all of them, the House of Repre 
sentatives passed a bankruptcy re­
form bill. If enacted, the bill will 
make it much easier for creditors — 
particularly credit card companies 

to collect money from bankrupts
But while it will become harder to 

evade a few thousand dollars of cred­
it card debt, it will not be any more 
difficult for millionaires to shelter 
their assets while declaring bank­
ruptcy.

forced into plans requiring some re­
payment of debts, even if future in­
come is likely to be less because the 
person has lost his previous job. The 
calculations regarding how much a 
person can afford to pay may not 
take into consideration his actual liv­
ing costs. It is reasonable to try to 
force bankrupts to pay what they can 
afford, but this bill, with its lack of 
discretion for bankruptcy trustees 
and judges, is likely to bring unrea­
sonable hardship for some

This bill was pushed by the credit 
card companies, who worry that peo­
ple abuse them by taking on credit 
card debts and then going broke. The 
companies already can challenge 
any bankruptcy on fraud grounds, 
but doing so costs money and may 
not seem to be worth it when only a 
few thousand dollars or less are at 
stake in any one filing. They hope 
that strict rules will enable them to 
force many more people to repay at 
least some money.

The 1990's have seen booms in 
bankruptcy filings — and in credit 
card issuance. Last year, 1.45 million 
people filed for bankruptcy, up 3 per­
cent from 1997, while credit card 


