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This section reviews the historical and human rights context in which guidance on gender­
sensitive and gender-based adjudications have evolved internationally.
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Human rights violations against women are not a new phenomenon. Yet, only recently 
have they risen to the forefront of the international agenda. Spurred by the United Nations and

This memorandum is written to provide the INS Asylum Officer Corps (AOC) with 
guidance and background on adjudicating cases of women having asylum claims based wholly 
or in part on their gender.

Recent international initiatives have increased awareness and suggested approaches to 
gender-related asylum claims. Enhancing understanding of and sensitivity to gender-related 
issues will improve U.S. asylum adjudications while keeping pace with these international 
concerns. This guidance will serve as a useful tool for new Asylum Officers, and will help to 
ensure uniformity and consistency in procedures and decisions. In-Service training at all 
Asylum Offices will be critical to using this guidance effectively.

Despite the increased attention given to this type of claim during the past decade, gender­
based asylum adjudications are still relatively new developments in refugee protection. This 
"Considerations" memorandum is a natural and multi-faceted outgrowth of a set of gender 
guidelines issued by the UNHCRin.1991, the 1993 Canadian gender guidelines, a proposed 
set of guidelines submitted by the Women Refugees Project (WRP) of the Harvard Immigration 
and Refugee Program, Cambridge and Somerville Legal Services, in 1994, and recent (and still 
developing) U.S. caselaw. It is similar in approach to the Haiti "Considerations" memorandum 
of March 9, 1993 and other memoranda issued to maintain consistency among Offices and 
Officers. Additionally, this memorandum seeks to enhance the ability of U.S. Asylum Officers 
to more sensitively deal with substantive and procedural aspects of gender-related claims, 

irrespective of country of origin.
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• UNHCR Conclusions/Guidelines: In 1985, the UNHCR Executive Committee adopted 
Conclusion No. 39 noting that refugee women and girls constitute the majority of the world

(

5 United Nations General Assembly, Declaration on the Elimination of Violence Against Women (Geneva: U.N. 

General Assembly, "A/RES/48/104,’ 23 February 1994), p. 2. United Nations General Assembly, Vienna Declaration 
and Programme of Action, Note by the Secretariat, 12 July 1993, "A/CONF. 157/23," p. 18-20.

2 These instruments need not be ratified by the United States to provide guidance as a source of human rights 

norms. See, Basic Law Manual, Second Edition (BLM2), at pgs. 11-12.

3 Adoption of the Final Documents and Report of the Conference: Report of the Drafting Committee, Addendum, 

Final Outcome of the World Conference on Human Rights. 24 June 1993, A\Conf.l57\DC\l\Add.l, p. 8-9, para.9.

• CEDAW: The 1979 Convention on the Elimination of AU Forms of Discrimination Against 
Women (CEDAW) is the most comprehensive international human rights instrument for 
women. CEDAW prohibits actions by States which are discriminatory and requires States 
to take affirmative steps to eradicate discriminatory treatment of women.

The evaluation of gender-based claims must be viewed within the framework provided by 
existing international human rights instruments and the interpretation of these instruments by 
international organizations.1 2 The following international instruments and documents contain 
gender-related provisions that recognize and promote the principle that women’s rights are 
human rights, and that women’s rights are universal:

1 J. Greatbatch, "The Gender Difference: Feminist Critiques of Refugee Discourse" (1989), 1(4) Inti. J. Refugee 

L. 518; A. Johnson, "The International Protection of Women Refugees: A Summary of Principal Problems and Issues" 
(1989), 1(2) Inti. J. Refugee L. 221; D. Neal, "Women as a Social Group: Recognizing Sex-Based Persecution as 
Grounds for Asylum (1988), 20 Col. Human Rights L.R. 203. Nancy Kelly, Gender-Related Persecution: Assessing 
the Asylum Claims of Women, 26 Cornell Int’l. L.J. 625 (1993).

4 United Nations General Assembly, Adoption of the Final Documents and Report, of the Conference, Report of the 

Drafting Committee, Addendum, Final Outcome of the World Conference on Human Rights, 24 June 1993, 
"A/CONF. 157/DC/l/Add.l," p. 23, para. 3.

a handful of commentators, notably in Canada and the United States1, understanding of gender- 
related violence in general is increasing.

• UN Declaration: In June 1993, the United Nations World Conference on Human Rights 
emphasized the need to incorporate the rights of women as part of universal human rights,3 
and called upon the General Assembly to adopt the Declaration on the Elimination of 
Violence against Women.4 On December 20, 1993, the United Nations General Assembly 
adopted the Declaration. The 1993 Declaration recognizes violence against women as both 
a per se violation of human rights and as an impediment to the enjoyment by women of 
other human rights.5
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Immigration and Refugee Board, Guidelines Issued By the Chairperson Pursuant to Section 65(3) of the 

Inwigration Act: Women Refugee Claimants Fearing Gender-Related Persecution (Ottawa, Canada: Immigration and 
Refugee Board, 9 March 1993).

United Nations High Commissioner for Refugees, Guidelines on the Protection of Refugee Women (Geneva: 
Office of the United Nations High Commissioner for Refugees, July 1991).

This is not intended to be a full compendium of international sources of gender-related 
instruments and documents, only illustrative of the types of initiatives which have taken place 
during recent years. All of these initiatives underscored and contributed to the development 
of international human rights and humanitarian law relating to women refugee claimants; and

7 United Nations High Commissioner for Refugees, ’Executive Committee Conclusion No. 73 Refugee Protection 

and Sexual Violence," Report of the 44th Session (Geneva: Office of the United Nations High Commissioner for 

Refugees, U.N. Doc. "A/AC.96/821 (1993)’.

6 Conclusions on the International Protection of Refugees adopted by the Executive Committee of the UNHCR 

Programme, No. 39(k) (36th Session 1985); see also. Section DI Legal Analysis of Claims, infra.

• Canadian Guidelines: On March 9, 1993, the Canadian Immigration and Refugee Board 
(IRB) issued the ground-breaking "Guidelines on Women Refugee Claimants Fearing 
Gender-Related Persecution".9 The Canadian guidelines attracted considerable interest 
both in the United States and other countries because they are the first national guidelines 
to formally recognize that women fleeing persecution because of their gender can be found 
to be refugees. In developing the guidelines, the IRB carried out extensive consultations 
with interested governmental and non-governmental groups and individuals. More than two 
years after their release, the Canadian guidelines remain a model for gender-based asylum 
adjudications.

QI

Q'1

refugee population and that many of them are exposed to special problems. The 
Conclusion also recognized that States are free to adopt the interpretation that women 
asylum-seekers who face harsh or inhuman treatment due to their having transgressed the 
social mores of the society in which they live may be considered a "particular social 
group".6 In October, 1993, the UNHCR Executive Committee adopted Conclusion No. 
73 on Refugee Protection and Sexual Violence.7 The 1993 Conclusion recognizes that 
asylum seekers who have suffered sexual violence should be treated with particular 
sensitivity, and recommends the establishment of training programs designed to ensure that 
those involved in the refugee status determination process are adequately sensitized to issues 
of gender and culture. In 1991, the Office of the High Commissioner issued its Guidelines 
on the Protection of Refugee Women (document EC/SCP/67).8 The 1991 UNHCR 
guidelines primarily address issues pertaining to women in refugee camps. However, the 
guidelines also address gender-related persecution and recommend procedures to make the 
refugee adjudication process more accessible to women.
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contributed directly to the formulation of the U.S. guidelines.

II Procedural Considerations for U.S. Asylum Officers

(a) Purpose and Overview
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Asylum Officers should bear in mind the context of these human rights and cross-cultural 
considerations when dealing with women claimants:

• Some societies require that women live under the protection of male family members. The 
death or absence of a spouse or other male family members may make a woman even more 
vulnerable to abuse.

• The laws and customs of some countries contain gender-discriminatory provisions. 
Breaching social mores (e.g., marrying outside of an arranged marriage, wearing lipstick 
or failing to comply with other cultural or religious norms) may result in harm, abuse or 
harsh treatment that is distinguishable from the treatment given the general population, 
frequently without meaningful recourse to state protection. As a result, the civil, political, 
social and economic rights of women are often diminished in these countries.

• Although women applicants frequently present asylum claims for reasons similar to male 
applicants, they may also have had experiences that are particular to their gender. A 
woman may present a claim that may be analyzed and approved under one or more 
grounds. For example, rape (including mass rape in, for example, Bosnia), sexual abuse 
and domestic violence, infanticide and genital mutilation are forms of mistreatment 
primarily directed at girls and women and they may serve as evidence of past persecution 
on account of one or more of the five grounds.

The purpose of this section is to emphasize the importance of creating a "customer­
friendly" asylum interview environment that allows women claimants to discuss freely the 
elements and details of their claims.

V.

Like the Canadian guidelines, this guidance is a collaborative effort developed after 
consultations with interested governmental and non-governmental organizations (NGOs) and 
individuals. The Women Refugees Project (WRP) of the Harvard Immigration and Refugee 
Program, Cambridge and Somerville Legal Services, initially highlighted these concerns to INS 
and was instrumental in the development of this guidance. Representatives from the INS Office 
of the General Counsel, the INS Resource Information Center, and the Executive Office for 
Immigration Review also participated in discussions held in Washington D.C. in April, 1994. 
The views of various womens’ and law groups, the UNHCR and the Canadian IRB added to 
a productive and informative dialogue.



(b) Asylum Interviews/Officers
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(c) Interpreters/Presence of Family Members
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• Women who have been raped or otherwise sexually abused may be seriously stigmatized 
and ostracized in their societies. They may also be subject to additional violence, abuse 
or discrimination because they are viewed as having brought shame and dishonor on 
themselves, their families, and their communities.

Testimony on sensitive issues such as sexual 
al)use can be diluted when received through 
the filter of a male interpreter

Interviewing Asylum Officers should provide women with the opportunity to be interviewed 
outside the hearing of other members of their family, especially male family members and children. 
The testimonial process can be a highly stressful experience for anyone, and there is a greater 
likelihood that a woman applicant may more freely communicate a claim involving sexual abuse 
when family members are not present. Sexual violence is seen in some cultures as a failure on the

Asylum Offices do not ordinarily have control over the interpreters chosen by asylum 
applicants. Testimony on sensitive issues-such as sexual abuse can be diluted when received 
through the filter of a male interpreter. It is also not difficult to imagine the reluctance of a woman 
applicant to testify about sexual violence through a male interpreter, particularly if the  
interpreter is a family member or friend. We are 
hopefill that NGOs will convey our openness to
female interpreters. However, interviews should not
generally be canceled and rescheduled because
women with gender-based asylum claims have 
brought male interpreters.

(

All INS Asylum Officers - men and women - will be expected to conduct 
interviews of women with gender-based claims. To 
the extent that personnel resources permit, however,
Asylum Offices may allow women Asylum Officers
to interview these cases. An interview should not 
generally be canceled because of the unavailability
of a woman Asylum Officer. But we must also 
recognize that, because of the very delicate and
personal issues arising from sexual abuse, some women claimants may understandably have 
inhibitions about disclosing past experiences to male interviewers.

Cases of this kind can often (but not alwayl) be identified by a pre-interview reading of the 
Form 1-589 application for asylum. Sometimes, only during the course of the asylum interview is 
it revealed that an applicant has suffered sexual violence. In such cases, Asylum Officers (men and 
women) must use their utmost care to assure that the interview continues in an atmosphere that 
allows for the discussion of past experiences.

Women asylum applicants who have suffered 
sexual violence may have inhibitions about 
disclosing past experiences to male 
interviewers



(d) Interview Considerations
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(e) Demeanor/Credibility Issues
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10 * A person who, because of his experiences, was in fear of the authorities in his [or her] own country may still 

feel apprehensive vis-a-vis any authority. He [or she] may therefore be afraid to speak freely and give a full and accurate 
account of his [or her] case." UNHCR Handbook at 1 198.

Gender-Based Claim:
• Opening Statement
• Outside Hearing of Family

It should not be necessary to ask for precise 
details of the sexual abuse; the important thing 
is establishing whether it has occurred and the 
apparent motive of the perpetrator.

Inasmuch as Asylum Officers deal with people from a diverse array of countries, cultures and 
backgrounds, cross-cultural sensitivity is required of all Officers irrespective of the gender of the 
applicant. Nowhere is this sensitivity more needed than in assessing credibility and "demeanor". 
By "demeanor" is meant how a person handles himself/herself physically; for example, maintaining 
eye contact, shifts in posture, and hesitations in speech.

Keep in mind that, from the point of view o? most applicants, Asylum Officers are authority 
figures and foreign government officials. Officers must also be culturally sensitive to the fact 
that every asylum applicant is testifying in a foreign h 
environment and may have had experiences which
give her (or him) good reason to distrust persons in 
authority, and a fear of encounters with government
officials in countries of origin may carry over to
countries of reception. This fear may cause some
asylum applicants to be initially timid.10 Asylum Officers can overcome much of this nervousness 
by giving a brief" Opening Statement" (see, Asylum Officer Corps Training, Interviewing Summary 
Of Techniques, HQ 7/14/94).

part of the woman to preserve her virginity or marital dignity. Discussing her experience in front 
of family members may become a further source of alienation. '<

The atmosphere created during the non-adversarial asylum interview should allow for the full 
discussion of past experiences. Asylum Officers may have to build a rapport with an applicant to 
elicit claims and to enable the applicant to recount
her fears and/or past experiences. Women
applicants may have difficulty speaking about past
experiences that are personally degrading,
humiliating, or culturally unacceptable. Officers
should begin interviews with questions that do not
deal with sensitive matters, and should move on to
issues such as sexual abuse and violence only when well into the interview. It should not be 
necessary to ask for precise details of the sexual abuse; the important thing is establishing whether 
it has occurred and the apparent motive of the perpetrator.
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(f) Derivative Status or Independent Claim

7

11 The BLM2 points at pg. 104 that an applicant’s demeanor while testifying may aid the assessment of credibility. 

Demeanor may be used to determine credibility, but it is most effectively used in conjunction with other fectors. 
HQASM cautions against reliance on demeanor as an exclusive method to assess credibility for a gender-based or any 
other kind of asylum claim. "Credibility involves more than demeanor. It apprehends the overall evaluation of testimony 
in light of its rationality or internal consistency and the manner in which it hangs together with other evidence." In Re 
Lugo-Guadiana. 12 I&N Dec. 726, 729 (BIA 1968).

Women who have been subject to domestic or sexual abuse may be psychologically traumatized. 
Trauma can be suffered by any applicant, regardless of gender, and may; have a significant impact 
on the ability to present testimony.

It bears reiteration that the foregoing
considerations of demeanor can be the products of trauma or culture, not credibility." Poor 
interview techniques/cross-cultural skills may cause faulty negative credibility findings.

Questionable demeanor can be the product of 
trauma rather than a lack of credibility

The demeanor of traumatized applicants can
vary. They may appear numb or show emotional 
passivity when recounting past events of 
mistreatment. Some applicants may give matter-of- 
fact recitations of serious instances of mistreatment.
Trauma may also cause memory loss or distortion, 
and may cause other applicants to block certain 
experiences from their minds in order not to relive their horror by the retelling.

Women in many cultures are viewed as completely subordinate to their husbands; that is, not 
having or deriving anything independently of their spouses. Asylum Officers of course do not make 
this assumption regarding the asylum eligibility of spouses. When a husband does not appear to 
have an approvable claim, an Asylum Officer should routinely review the merits of the wife’s case 
even though she may be listed merely as a derivative on her husband’s application and may not 
have filed a separate Form 1-589 asylum application.

In Anglo-American cultures, people who avert their gaze when answering a question, or seem 
nervous, are perceived as untruthful. In other cultures, however, body language does not convey 
the same message. In certain Asian cultures, for example, people will avert their eyes when 
speaking to an authority figure as a sign of respect.
This is a product of culture, not necessarily of
credibility. 4

From the applicant's point of view, Asylum 
Officers are authority fipares and foreign 
government officials - Applicants may have 
had experiences which give them good reason 
to distrust persons in authority
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Persecution: How Serious is the Harm?
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As in all asylum cases, the asylum officer must assess whether the harm that the applicant fears 
or has suffered is serious enough to be regarded as "persecution" as that term is understood under 
the relevant international and domestic law. See Basic Law Manual: Asylum, pp. 23-27. The 
Board of Immigration Appeals has interpreted persecution to include threats to life, confinement,

This section will describe how such claims should be analyzed within the framework of U.S. 
law. As with asylum cases in general, which can be among the most complicated adjudications in 
U.S. administrative law, there are no special "bright line" tests for evaluating claims that are based 
on the applicant’s gender. This is a developing area, and adjudicators should freely seek legal 
counsel regarding these issues as the decisional law evolves.

RIC will be working on a number of projects in an attempt to assure that information 
concerning violations of the rights of women are distributed regularly and systematically to all 
Asylum Offices.

Women make up a large percentage of the world’s refugees. In order to qualify as a refugee 
under our laws, female applicants must - like any applicant — show that they cannot return home 
and cannot avail themselves of the protection of their country because of "persecution or a well- 
founded fear of persecution on account of racer5religion, nationality, membership in a particular 
social group, or political opinion." INA section 101(a)(42). Often, of course, the asylum claim 
of a female applicant will have nothing to do with her gender. In other cases, though, the 
applicant’s gender may bear on the claim in significant ways to which the adjudicator should be 
attentive. For example, the applicant may assert a particular kind of harm, like rape, that either 
is unique to women or befalls women more commonly than men. Or an applicant may assert that 
she has suffered persecution on account of her gender or because of her membership in a social 
group constituted by women. She might also assert that her alleged persecutors seek to harm her 
on account of a political or religious belief concerning gender. Such claims must be analyzed 
within the terms of United States law, but gender-related claims can raise issues of particular 

- — complexity, and it is important that United States asylum adjudicators understand those complexities 

and give proper consideration to gender-related claims.

Asylum Officers must be able to rely on objective and current information on the legal and 
cultural situation of women in their countries of origin, on the incidence of violence, including both 
sexual and domestic, and on the adequacy of state protection afforded to them. To this end, the 
Resource Information Center (RIC) will be issuing papers ("alerts" and country profiles) dealing 
with these issues.



A. Rape and Other Forms of Sexual Violence as Persecution
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B. Violation of Fundamental Beliefs as Persecution
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The forms of harm that women suffer around the world, and that therefore will arise in asylum 
claims, are varied. Forms of harm that have arisen in asylum claims and that are unique to or 
more commonly befall women have included sexual abuse, rape, infanticide, genital mutilation, 
forced marriage, slavery, domestic violence, and forced abortion. The form of harm or punishment 
may be selected because of the gender of the victim, but the analysis of the clainTshould not vary 
based on the gender of the victim. Asylum adjudicators should assess whether an instance of harm 
amounts to persecution on the basis of the general principles set out above.

The Third Circuit has considered whether an Iranian woman faced with having to wear the 
traditional Islamic veil and to comply with other harsh rules imposed on women in Iran risked 
"persecution" as the Board has defined it. Fatin v, INS. 12 F.3d 1233 (3d Cir. 1993). The record 
included evidence about the possibility of physical harm. The applicant had asserted in her brief

Serious physical harm consistently has been held to constitute persecution. Rape and other 
forms of severe sexual violence clearly can fall within this rule. See Lazo-Maj ano v, INS. 813 
F.2d 1432, 1434 (9th Cir. 1987) (Salvadoran woman raped and brutalized by army sergeant who 
denounced her as subversive had been "persecuted" within the terms of the Act). In Matter of —. 
Krome (BIA May 25, 1993, which the Board recently voted to designate as a precedent), it was 
determined that the gang rape and beating of a Haitian woman in retaliation for her political 
activities was "grievous harm" amounting to persecution. Severe sexual abuse does not differ 
analytically from beatings, torture, or other forms of physical violence that are commonly held to 
amount to persecution. The appearance of sexual violence in a claim should not lead adjudicators 
to conclude automatically that the claim is an instance of purely personal harm. As in all cases, 
the determination that sexual abuse may be serious enough to amount to persecution does not by 
itself make out a claim to asylum. The applicant must still demonstrate that the fear of persecution 
is well-founded and that the persecution was threatened or inflicted on account of a protected 
ground.

torture, and economic restrictions so severe that they constitute a threat to life or freedom. Matter 
of Acosta. 19 I&N Dec. 211, 222 (BIA 1985), overruled on other grounds by Matter of 
Mogharrabi. 19 I&N Dec, 439 (BIA 1987). "Generally harsh conditions shared by many other 
persons" do not amount to persecution. Id. See alsQ Kovac v. INS, 407 F.2d 107 (9th Cir. 1969) 
(persecution involves "the infliction of suffering or harm upon those who differ ... in a manner 
regarded as offensive"); Hernandez-Ortiz v. INS. 77 F.2d 509, 516 (9th Cir. 1985) (persecution 
can occur where "there is a difference between the persecutor’s views or status and that of the 
victim; it is oppression which is inflicted because of a difference the persecutor will not tolerate"). 
In addition, though discriminatory practices and experiences are not generally regarded by 

themselves as persecution, they "can accumulate over time or increase in intensity so that they may 
rise to the level of persecution." Basic Law Manual at 22.
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Nexus: the "On Account of Requirement
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Some of the most difficult issues in asylum law arise over whether a gender-based asylum claim 
involves persecution "on account of" one of the five statutory grounds. This is a critical part of 
the analysis under U.S. law. INS v. Elias-Zacarias. U.S. , 112 S.Ct. 812 (1991). 
Discussing this requirement in the context of a political opinion claim based on forced recruitment, 
the Supreme Court emphasized that persecution must be threatened or inflicted "on account of the 
victim’s political opinion, not the persecutor’s. If a Nazi regime persecutes Jews, it is not, within 
the ordinary meaning of language, engaging in persecution on account of political opinion; and if 
a fundamentalist Moslem regime persecutes democrats, it is not engaging in persecution on account 
of religion." Id. at 816. Thus harm must be inflicted in order to punish the victim for having one 
or more of the characteristics protected under the statute. Sre Acosta, 19 I&N Dec. at 226.

The court did not specify how "profoundly abhorrent" to one’s beliefs forced behavior must 
be to constitute persecution. It did note that "the concept of persecution does not encompass all 
treatment that our society regards as unfair, unjust, or even unlawful or unconstitutional." Id. at 
1240. The degree of abhorrence an applicant claims to feel at such forced behavior must be 
objectively reasonable - that is, it would have to be a degree of abhorrence that a reasonable 
person in the circumstances of the applicant could share. Id. at 1242 n.ll.

'4

Fisher v, INS. 37 F.3d 1371 (9th Cir. 1994) rehearing en banc pending, also concerned an 
Iranian woman whose claim was based on failure to conform to fundamentalist religious and 
cultural norms. The Fisher court emphasized that persecution should not be evaluated "solely on 
the basis of the physical sanction ... ." 37 F.3d at 1379. Citing Fatin. the court stated that "when 
a person with religious views different from those espoused by a religious regime is required to 
conform to, or is punished for failing to comply with laws that fundamentally are abhorient to that 
person’s deeply held religious convictions, the resulting anguish should be considered in 
determining whether the authorities have engaged in ‘extreme conduct’ that is ‘tantamount to 
persecution.’" 37 F.3d at 1381.

that the routine penalty for women who break the moral code in Iran is "74 lashes, a year's 
imprisonment, and in many cases brutal rapes and death." Id. at 1241.'^ These, the court stated, 
would constitute persecution. The court went on to assume that "the concept of persecution is 
broad enough to include governmental measures that compel an individual to engage in conduct that 
is not physically painful or harmful but is abhorrent to that individual’s deepest beliefs." Id. at 
1242. Having to renounce religious beliefs or to desecrate an object of religious importance might, 
for example, be persecution if the victim held strong religious beliefs. Noting that the 
administrative record was "sparse, the court found that the applicant before it did not risk 
persecution, because she had not shown either that she would disobey the rules and risk the 
consequences or that obeying the rules would be "so profoundly abhorrent" as to amount to 
persecution. Id-



A. Actual or Imputed Political Opinion
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Asylum claims may often raise assertions of fear on account of a political opinion having to 
do with gender-related issues. The Third Circuit in Fatin had "little doubt that feminism qualifies 
as a political opinion within the meaning of the relevant statutes." 12 F.3d at 1242. The political 
opinion of the applicant in that case did not, however, provide a basis for refugee status. Though 
she had shown that she generally possessed political beliefs about the role of women in society that 
collided with those prevailing in Iran, she had not shown that she would risk severe enough 
punishment simply for holding such views. Nor had she shown that she actually possessed the 
narrower political opinion that Iran’s gender-specific laws and repressive social norms must be 
disobeyed on grounds of conscience, although the court had indicated that the penalties for 
disobedience were harsh enough to amount to persecution. Id. at 1242-43. However, the case does 
make clear that an applicant who could demonstrate a well-founded fear of persecution on account 
of her (or his) beliefs about the role and status of women in society could be eligible for refugee 
status on account of political opinion.

Some tribunals have held or suggested that an applicant can establish eligibility for refugee 
status by demonstrating that he or she is at risk on account of a political opinion that the persecutor 
believes the applicant to have, whether or not thS applicant actually possesses that political opinion. 
This is the doctrine of "imputed political opinion." See, e.g,, Ravindran v, INS. 976 F.2d 754 (1st 
Cir. 1992); Canas-Segovia v. INS. 970 F.2d 599 (9th Cir. 1992); Matter of R-. Interim Decision 
#3195 (BIA 1992); Opinion of the General Counsel, "Continuing Viability of the Doctrine of 
Imputed Political Opinion" part I, pp. 1-6 (INS, January 19, 1993). Thus, in addition to the 
question whether views on issues that relate to gender can constitute a "political opinion" under the 
INA, asylum claims sometimes raise the question whether a woman has been persecuted because 
of a political opinion (regardless of its substance) that has been imputed to her.

In Campos-Guardado v. INS. 809 F.2d 285,289 (5th Cir. 1987), for example, the Fifth Circuit 
considered the claim of a woman whose family members had been politically active in El Salvador. 
Armed attackers came to her home, bound the applicant and other female family members and 
forced them to watch while the attackers murdered male family members. The attackers then raped 
the applicant and the other female family members while one attacker chanted political slogans. 
In what might appear to be an extreme assessment of the evidence, the court affirmed the Board’s 
determination that the applicant had not established that the attackers were motivated by a political 
opinion they imputed to the victim. Reasonable minds could differ over this record. The court 
might reasonably have concluded that the chanting of political slogans during the rape indicated not 
merely that the attackers were politically motivated, but more specifically that they believed the 
petitioner to have contrary political views and that they punished her because of it. In any case, 
Campos-Guardado illustrates the need for an adjudicator to carefully ascertain all the facts 
surrounding an allegation of persecution in order to assess whether there are indicia that the act was 
committed or threatened on account of a protected characteristic.



B. Membership in a Particular Social Group

(1) General

The Board of Immigration Appeals has stated that:

(

According tolhe Ninth Circuit, an adjudicator considering a claim of persecution on account

12

(

12 According to the UNHCR Handbook.

A 'particular social group" normally comprises persons of similar backgrounds, habits or social status .... 
Membership of such a particular social group may be at the root of persecution because there is no confidence in 
the group’s loyalty to the Government or because the political outlook, antecedents or economic activity of its 
members, or the very existence of the social group as such, is held to be an obstacle to the Government’s policies.

Handbook. H 77-78. These paragraphs are best understood as a possible explanation for harm directed at the members of 
a particular social group rather than as a requirement that the persecutor must inflict or threaten harm because it regards the 
group as a political opponent The latter interpretation would render the 'particular social group" category redundant 
Evidence that the persecutor is motivated to act by its view of the group as subversive would likely satisfy a U.S. adjudicator 
that the persecutor is causing or threatening harm on account of actual or imputed political opinion.

(

"persecution on account of membership in a particular social group" encompasses 
persecution that is directed toward an individual who is a member of a group of persons 
all of whom share a common, immutable characteristic. The shared characteristic might 
be an innate one such as sex, color, or kinship ties, or in some circumstances it might be 
a shared past experience such as military leadership or land ownership. The particular kind 
of group characteristic that will qualify under this construction remains to be determined 
on a case-by-case basis. However, whatever the common characteristic that defines the 
group, it must be one that the members of the group either cannot change, or should not 
be required to change because it is fundamental to their individual identities or consciences.

Acosta. 19 I&N Dec. at 233. 12

"Membership in a particular social group" is perhaps the least clearly defined ground for 
eligibility as a refugee. See, e.g.. Fatin. 12 F.3d at 1238 & nn. 4, 5, citing courts and 
commentators who have "struggled" with the concept. An applicant may, of course, have a claim 
based on more than one ground; "this heading may frequently overlap with a claim to fear of 
persecution on other grounds, i.e. race, religion or nationality." UNHCR Handbook on Procedures 
and Criteria for Determining Refugee Status ("Handbook") para. 77. Nevertheless, the Convention 
and the INA clearly set forth membership in a particular social group as an independent basis of 

refugee status.



of membership in a particular social group must determine:i

2) whether the applicant qualifies as a member of the group;

(2) Social Group Defined by Gender

(

13

Thus, while some courts have concluded as a legal matter that gender can define a particular 
social group, no court has concluded as a factual matter that an applicant has demonstrated that the 
government (or a persecutor the government could not or would not control) would seek to harm 
her solely on account of her gender. The courts have then considered whether gender might be one 
characteristic that combines with others to define the particular social group.

13 The Eighth Circuit has adopted a similar approach. 'Safaie asserts that Iranian women, by virtue of their innate 

characteristic (their sex) and the harsh restrictions placed upon them, are a particular social group. We believe this category 
is overbroad, because no factfinder could reasonably conclude that all Iranian women had a well-founded fear based solely 
on their gender.* Safaie v. INS. 25 F.3d 636, 640 (Sth Cir. 1994). Although this language on its face would suggest that 
gender could never define a particular social group, the court does not make so broad a statement. Though its language is 
imprecise, the Safaie court cites the portion of Fatin in which the Third Circuit concluded that, while gender can define a 
social group under the INA, the record before it contained no evidence from which a reasonable factfinder could conclude 
that persecutors in Iran seek to harm people simply because they are women.

4) whether "special circumstances" are present that would justify regarding mere membership 
in the group in itself as sufficient to recognize the applicant as a refugee.

3) whether the group has in fact been targeted for persecution on account of the 
characteristics of the group members; and

Sanchez-Trujillo v, INS. 801 F.2d 1572, 1574-75 (9th Cir. 1986). The requirement of "special 
circumstances" apparently applies only when the applicant’s claim is based on mere membership 
in the social group.

■4

An increasing number of asylum applicants claim that gender, alone or along with other 
characteristics, can define a "particular social group." The Second Circuit has stated that gender 
alone cannot. "Possession of broadly-based characteristics such as youth and gender will not by 
itself endow individuals with membership in a particular group." Gomez v, INS. 947 F.2d 660, 
664 (2nd Cir 1991). The Third Circuit has taken a different view. In Fatin. the court emphasized 
that an Iranian applicant who feared persecution because she is a woman would be a member of 
a particular social group under the INA. Ms. Fatin was not eligible for asylum, however, because 
she had not shown that persecutors would seek to harm her "based solely on her gender." 12 F.3d 
at 1240 (emphasis added).13

1) whether the class of people identified by the asylum applicant is cognizable as a particular 
social group under the applicable laws;
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Conclusions on the International Protection of Refugees adopted by the Executive Committee of the

14

Thus the Fatin court found that women in Iran could constitute a "particular social group" and 
recognized the applicant’s membership, but found that the members were not at risk of persecution. 
The court also seemed to recognize the narrotver subgroup of Iranian women who find their 
country’s gender-specific laws offensive and do not wish to comply with them, but similarly found 
no evidence that people in this narrower group faced harm serious enough to constitute persecution. 
last, the court recognized the narrowest subgroup of Iranian women whose opposition to Iran’s 
gender-specific laws is so profound that they would disobey at serious peril; it held that the possible 
consequences of disobedience were extreme enough to be persecution but found that petitioner was 
not in the particular social group. In each scenario the court regarded gender, either-alone or as 
part of a combination, as a characteristic that could define a particular social group within the 
meaning of the INA. Accord. Safaie. 25 F.3d at 640, citing Fatin (although "a group of women, 
who refuse to conform [with moral code in Iran] and whose opposition is so profound that they 
would choose to suffer the severe consequences of noncompliance, may well satisfy the definition," 
the applicant had failed to show that she fell within that group).

This is consistent with the statement of the Board in Acosta that "sex" might be the sort of 
shared characteristic that could define a particular social group. It is also consistent with the view 
taken by the UNHCR Executive Committee, of which the United States is a member. In 1985 the 

Executive Committee

In Fatin. for example, the applicant’s primary argument was not mat she risked harm simply 
for being female. Rather, she argued that she risked harm as a member of a "‘very visible and 
specific subgroup: Iranian women who refuse to conform to the government’s gender-specific laws 
and social norms.’" 12 F.3d at 1241, quoting petitioner’s brief (emphasis supplied by the court). 
This group, the court noted, is not made up of all Iranian women who hold feminist views, nor 
even of all those who object to the rules that govern women in that country. It is limited to the 
smaller group of women who so strongly object that they refuse to conform, despite the risk of 
severe punishment. If a person would choose to suffer severe consequences rather than to comply 
with rules contrary to her beliefs, the court reasoned, then those beliefs might well be so 
fundamental to her identity or conscience that she ought not have to change them. The subgroup 
that the applicant asserted therefore could be seen as a particular social group. Moreover, the 
record indicated that the punishment facing the members of that group is severe enough to 
constitute persecution. The applicant was not a refugee, though, because she had not shown that 
she was a member of such a group. She had testified only that she would try to avoid as much as 
she could the strictures that she objected to. Id.

recognized that States, in the exercise of their sovereignty, are free to adopt the 
interpretation that women asylum-seekers who face harsh or inhuman treatment due to 
their having transgressed the social mores of the society in which they live may be 
considered as a "particular social group" within the meaning of Article 1 A(2) of the 
1951 United Nations Refugee Convention.



UNHCR Programme, No. 39(k) (36th Session 1985).

(3) Social Group Defined by Family Membership

1

While the state of the law is therefore uncertain in the Ninth Circuit, there is nevertheless

15
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10 F.3d at 36. See also Ravindran v, INS. 976 F.2d 754, 761 n.5 (1st Cir. 1992), quoting 
Sanchez-Trujillo. 801 F.2d at 1576 ("a prototypical example of a ‘particular social group’ would 
consist of the immediate members of a certain family, the family being the focus of fundamental 
affiliational concerns and common interests for most people"). Without mentioning Sanchez- 
Trujillo, however, or exploring the question in depth, the Ninth Circuit later held that the concept 
of persecution on account of membership in a particular social group does not extend to the 
persecution of a family. Estrada-Posadas v. INS. 924 F.2d 916, 919 (9th Cir. 1991).

the link between family membership and persecution is manifest: as the record makes 
clear and the INS itself concedes, the Ethiopian security forces applied to petitioner 
the "time-honored theory of cherchez la famille (Took for the family’)," the 
terrorization of one family member to extract information about the location of another 
family member or to force the family member to come forward. As a result, we are 
compelled to conclude that no reasonable factfinder could fail to find that petitioner 
was singled out for mistreatment because of his relationship to his brother. Thus, this 
is a clear case of "[past] persecution on account of . . . membership in a particular 
social group."

When considering whether gender might combine with other characteristics to define a 
particular social group, asylum adjudicators should consider whether such additional characteristics 
are likely to be ascertainable by persecutors. In Gomez, the applicant argued — in line with the 
suggestion in Acosta that a shared past experience might define a particular social group — that she 
was a refugee based on her membership in the class of women who had been previously battered 
and raped by Salvadoran guerrillas. The court denied her claim, finding that she had failed to 
produce evidence that persons in this group could be identified as members by would-be persecutors 
and would be targeted for further harm on the basis of their common characteristic - that is, having 
been harmed by the guerrillas in the past. For this reason, the group could not be recognized as 
a "particular social group" within the meaning of the INA. Gomez, 947 F.2d at 664.

Asylum seekers often claim to have suffered harm or to face the risk of harm because of a 
family relationship. In Gebremichael v. INS. 10 F.3d 28, 36 (1st Cir. 1993), the court concluded: 
"There can, in fact, be no plainer example of a social group based on common, identifiable and 
immutable characteristics than that of a nuclear family." This appears to follow the pronouncement 
of the BIA in Matter of Acosta that "kinship ties" could be the shared characteristic defining a 
particular social group. Gebremichael concerned an Ethiopian applicant who had been imprisoned 
and tortured by Dergue government officials seeking information about the applicant’s brother. The 
court found that
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14 In addition, adjudicators analyzing the degree of harm and the reasonableness of an applicant’s fear should note that "the 

Board and the courts of appeals have consistently recognized evidence about treatment of one’s family as probative of such 
a threat." Ananeh-Firempong v. INS, 766 F.2d 621, 627 (1st Cir. 1985) (Citations omitted.)

Board and federal court support for the principle that family membership could define a "particular 
social group" under the asylum laws. Obviously all other elements Of the definition must be 
satisfied for this to be the basis of eligibility as a refugee. There must be past persecution or a 
well-founded fear of future persecution, and the harm must be threatened or inflicted on account 
of the applicant’s membership in the group. Adjudicators should also note that the applicant’s 
gender need not play any role in whether family membership can define a particular social group 
in the context of a particular case; Gebremichael, for example, was male. But claims based on 
family membership are frequently asserted by female applicants, particularly in countries where 
men tend to be more active politically than women. Thus, adjudicators should be aware of the 
caselaw on this point.14

(1) Is the Persecutor the Government or Someone the Government is Unable or Unwilling to 
Control?

In the usual case, the government will be the alleged persecutor. The question may arise, 
however, whether an act committed or threatened by a government official was nevertheless a 
purely private one. The Ninth Circuit considered whether a woman who was "singled out to be 
bullied, beaten, injured, raped, and enslaved" was persecuted by an agent of the government for 
political or for personal reasons in Lazo-Majano v. INS, 813 F.2d 1432, 1434 (9th Cir 1987). 
There the persecutor, a member of the Salvadoran mihtary, threatened to accuse the applicant of 
subversion. He then did so, to a friend in the police force. Based on evidence of severe treatment 
of subversives by Salvadoran authorities, the court determined that the applicant was a refugee on 
account of the political opinion that could be imputed to her because of the public accusation, even 
without evidence that she actually held subversive political views. In Lazo-Majano. therefore, an

A person is a refugee if he or she has a well-founded fear of persecution (as a result 
of one of the five factors in the definition) because he or she is not adequately 
protected by his or her government.

Basic Law Manual at 28. Caselaw establishes that this means, in part, that the persecutor can be 
either the government or a non-govemment entity that the government is unable or unwilling to 
control. See Matter of Villalta. Int. Dec. No 3126 (BIA 1990).

After the adjudicator has examined the degree of harm and whether it has been threatened or 
inflicted on account of one or more of the five grounds, it is still necessary to inquire about the 
availability of protection within the country of Claimed persecution. This is based on the notion 

that international protection becomes appropriate where national protection is unavailable.
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15 This does not mean that sexual harassment could never amount to persecution no matter the seriousness; nor does 

it mean that a government official could never engage in sexually abusive conduct as a means of punishing someone on 
account of a protected ground. Klawitter instead reiterates the requirement that an asylum seeker must show that harm is 
threatened or inflicted on account of a protected characteristic within the meaning of Elias-Zacarias, and that the agent of 
harm must be the government or someone the government is unable or unwilling to control. As in all asylum cases, the 
adjudicator must explore thoroughly the apparent motives of the persecutor and the level of harm inflicted or threatened in 
deciding cases involving sexual harassment or sexual assault. Likewise, the adjudicator must examine the identity of the 

alleged persecutor and the role of the government in offering protection.

As mentioned above, the persecutor might also be a person or group outside the government 
that the government is unable or unwilling to control. If the applicant asserts a threat of harm from 
a non-govemment source, the applicant must show that the government is unwilling or unable to 
protect its citizens. See Matter of Villalta, Int. Dec. 3126 (BIA 1990); Rpdriguez-Rivera v, INS, 
848 F.2d 998, 1005 (9th Cir. 1988). It will be important in this regard, though not conclusive, to 
determine whether the applicant has actually sought help from government authorities. Id. 
Evidence that such an effort would be futile would also be relevant.

act that might have been regarded as personal violence not covered by the INA was held to have 
become persecution on account of a protected characteristic because of the conduct of the 
persecutor. £f. Matter of Pierre. 15 I&N Dec. 461 (BIA 1975) (husband’s status as a legislator 
in Haiti did not by itself make abuse of his wife persecution on account of political opinion even 
though the Haitian government would not restrain the husband).

The Sixth Circuit considered the distinction between public and private acts in a claim based 
on sexual harassment in Klawitter v, INS. 970 F.2d 149 (6th Cir. 1992). There the applicant 
claimed that she feared the unwanted sexual advances of a colonel in the Polish secret police. The 
court agreed with the position of the Board that "‘[hjowever distasteful his apparent treatment of 
the respondent may have been, such harm or threats arising from a personal dispute of this nature, 
even one taking place with an individual in a high governmental position, is not a ground for 
asylum.’ . . . Although petitioner’s testimony recounts an unfortunate situation, harm or threats of 
harm based solely on sexual attraction do not constitute ‘persecution’ under the Act." 970 F.2d 
at 152.*5

These cases involve public officials who commit what is commonly seen as a private act. In 
such situations adjudicators must determine whether a reasonable basis exists for regarding the act 
as a "public" one that can be attributed to the government or an agent the government is unable or 
unwilling to control. Compare Klawitter (sexual abuse by officer of Polish secret police was a 
purely private act) with Lazo-Mai ano (otherwise private acts of brutality by military officer treated 
as having become "public" when officer falsely accused victim in public of political opposition, 
putting her at risk of harm from other military officers). Adjudicators must also determine, as 
always, whether the applicant faces harm "on account of" a protected characteristic. Eliasz 

Zacarias.
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2) Is State Protection Possible Elsewnere in the Country?

{

IV Conclusions: Training & Monitoring/FoIIow-up

(a) Training

18

This guidance will be included in all future training sessions as a separate module. These 
training activities, and the information being gathered by the RIC, will enhance the ability of

This principle becomes crucial where the applicant alleges private actions — such as domestic 
violence — that the state will not protect against. In such situations the officer must explore the 
extent to which the government can or does offer protection or redress, and the extent to which the 
risk of harm extends nationwide. According to the UNHCR Handbook, "a person will not be 
excluded from refugee status merely because he could have sought refuge in another part of the 
same country, if under all the circumstances it would not have been reasonable to expect him to 
do so." UNHCR Handbook. 1 91. Whether is it "reasonable under all the circumstances" to 
expect an applicant to have sought refuge from acts of domestic violence or other seemingly 
"private" acts will of course depend on the facts of the case. Asylum adjudicators should carefully 
explore the circumstances giving rise to the harm or risk of harm, as well as the extent to which 
government protection would have been available in other parts of the country. The adjudicator 
must consider whether protection was available as a factual matter as well as in the law of the 
country and whether, under all the circumstances, it would be reasonable to expect a woman to seek 
residency elsewhere in her country. This underscores the general need to develop the record fully, 
with respect to both the applicant’s particular circumstances and the conditions prevailing in the 
country of origin.

This guidance is required reading for all interviewing and supervising Asylum Officers. 
Photocopies should be made for the fullest possible distribution within the Corps. Upon receipt of 
this guidance, each Asylum Office must initiate four hours of in-Service training designed to help 
Officers to use this guidance, and reinforce their awareness of and sensitivity to gender and cross- 
cultural issues. Training materials will be provided by Headquarters and, in certain instances, 
trainers may be drawn for the ranks of concerned NGOs.

The principle that international protection becomes appropriate where national protection is 
unavailable also means that, to be eligible for international protection, an applicant must generally 
demonstrate that the danger of persecution exists nationwide. Acosta. 19 I&N Dec. 211; 
Matter of Fuentes. 19 I&N Dec. 658 (BIA 1988); Matter of R-. Int. Dec. 3195 at 7-9 (BIA 1992); 
Ouintanilla-Ticas v. INS. 783 F.2d 955, 957 (9th Cir. 1986). If there is evidence that the applicant 
can avoid the threat by relocating to a different part of the country or that a government would 
offer protection from otherwise private acts of harm elsewhere in the country than the locality 
where those acts take place, then normally the applicant will not qualify for asylum. Beltran- 
Zavala v, INS. 912 F.2d 1027, 1030 (9th Cir. 1990).



(

(b) Monitoring

distributed outside INS
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As caselaw on gender-related persecution evolves, this guidance will be revised from time to 
time. Headquarters will keep track of all developments in the law of gender-related persecution, 
both in the United States and internationally. At the same time, procedures will be established to 
ensure collection of statistics on various aspects of gender-related claims adjudicated by the AOC.

-

Asylum Officer interviewing and decisionmaking should be monitored systematically by Asylum 
Office Directors and Supervisory Asylum Officers. The latter will be held accountable for assuring 
that Asylum Officers fully implement this guidance.

Asylum Officers to make informed, consistent and fair decisions.

Headquarters will continue to keep Office/rs abreast of the latest information on issues of 
gender and culture. Further training on these and related topics will take place as required. 
Training is critical to using this guidance effectively.

This memorandum is a public 
document and may be
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gender and culture. Further training on these and related topics will take place as required. 
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Asylum Officer interviewing and decisionmaking should be monitored systematically by Asylum 
Office Directors and Supervisory Asylum Officers. The latter will be held accountable for assuring 
that Asylum Officers fully implement this guidance.

As caselaw on gender-related persecution evolves, this guidance will be revised from time to 
time. Headquarters will keep track of all developments in the law of gender-related persecution, 
both in the United States and internationally. At the same time, procedures will be established to 
ensure collection of statistics on various aspects of gender-related claims adjudicated by the AOC.

This memorandum is a public 
document and may be 
distributed outside INS.
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residence. Others have threatened to withdraw petitions already filed which remained 
under their control.

for permanent resident status. With the publication of the implementing regulations in

-INS-

U.S. Department of Justice
Immigration and Naturalization Service
Washington, DC 20536

Contact Media Services
Office of Public Affairs
(202) 514-2648 Fax: (202) 514-177ft

The law requires the abused spouse or child to be a person of "good moral 
character" and to show that his or her deportation would cause extreme hardship, 
among other things. INS does not expect these new protections to affect overall levels 
of immigration to the United States.

Bonnie J. Campbell, Director of the Justice Department's Violence Against 
Women Office, noted the importance of new protections in the Violence Against 
Women Act. "Unfortunately, some immigrant famihes live in constant fear of domestic 
violence. This new process will ensure that they do not have to suffer in silence," 
Campbell said. "No one should have to choose between abuse and deportation."

Since January 1995, an interim instruction directed INS field offices to begin 
accepting applications from battered women and children who wished to self-petition 

the Federal Register, new procedures will be established and a new form wiUbe 
introduced.

March 26,1996

INS to Issue New Regulations to Protect 
Battered Immigrant Women and Children

WASHINGTON, D.C. - The Justice Department today announced that the 
Immigration and Naturalization Service (INS) is publishing a rule to allow abused 
spouses and children of citizens or legal permanent residents to self-petition to become 
legal permanent residents in the United States. The rule implements a provision of the 
Violence Against Women Act, which was enacted as part of President Clinton's Violent 
Crime Control Act of 1994.

"Victims of domestic violence should not have to fear deportation because of 
their relationship with an abuser," INS Commissioner Doris Meissner said. "Under this 
new procedure, family members who would otherwise be eligible for permanent 
residency will no longer be forced to rely on an abuser to remain in the United States."

In a number of cases, immigrant women living in the United States have 
reported that their abusive spouses have threatened to have them deported if they do 
not comply with the abusers' wishes. Some abusers have refused to file the immigrant 
relative petitions that would allow their spouses and children to apply for permanent
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(more)

Prepared by the Office of Public Affairs (202) 514-2648

INS Implements Violence Against Women Act—
Offering Protection for Battered Immigrant Women and Children

I

• Abusers generally refuse to file relative petitions for their closest family members because they 
find it easier to control relatives who do not have lawful immigration status. This regulation:

Allows a spouse or child to seek immigrant classification by self­
petitioning if he/she has been battered by or subjected to extreme cruelty 
committed by the citizen or lawful permanent resident spouse or parent.

(A self-petitioning spouse’s unmarried children who are less than 21 years of age 
may be included in the parent’s self-petition, unless the child has filed his
or her own self-petition. The law requires a self- petitioning child to be
unmarried and less than 21 years of age. )

Also permits a spouse to seek immigrant classification if his/her child has 
been battered or treated extremely cruelly.

• The spouse/child who is self-petitioning must:
• be living in the U.S. at the time he/she applies for this benefit;
• be eligible for immigrant classification;
• have resided in the U.S. with the citizen or lawful permanent resident;
• have been battered by or have been the subject of extreme cruelty committed by the 
citizen or lawful permanent resident during the marriage, or be the parent of a child who 
has been battered by or has been the subject of extreme cruelty committed by the citizen or 
lawful permanent resident during the marriage;
• be a person of good moral character;
• be a person whose deportation would result in extreme hardship to 1

or his/her child; and
• have entered into the marriage to the citizen or lawful permanent resident in

• The Violence Against Women Act (VAWA), enacted as part of the “Crime Bill” (Violent 
Crime Control and Law Enforcement Act of 1994), provides alien self-petitioning rights to 
domestic abuse victims who are unable to leave the United States for financial, social, cultural, 
or other reasons.

U.S. Dqwilniuil ufJujtiiL

FACT SHEET



INS Implements Violence Against Women Act
Page 2

• “Extreme cruelty” under VAWA may include being the victim of any act or threatened act of

mental

(if the

• This regulation does not implement VAWA provisions concerning suspension of deportation

actions on the part of the abuser.

-INS-

• Evidence of abuse may include, but is not limited to, reports and affidavits from police, 
judges, and other court officials, medical personnel, school officials, clergy, social workers,

by immigration judges. Such directives are not within the authority of INS, but rather must 
come from the Executive Office for Immigration Review.

• Filing of a self-petition does not automatically qualify an individual for employment 
authonzation. Self-petitioners who are spouses or children of U.S. citizens can apply 
immediately for adjustment of status and receive employment authorization pending 
adjudication of the adjustment of status application. Most other self-petitioners can request 
voluntary departure pnor to or after a deportation hearing; if voluntary departure is granted, 
the self-petitioner may receive employment authorization upon a showing of economic need.’

• If the abusive spouse has previously filed a petition for an individual who subsequently files a 
self-petition, the priority date from that previous petition is transferred to the self-petition - 
even if the abuser has withdrawn the original petition. This means that the victim of abuse 
will benefit from the earlier immigrant visa availability date, and not be penalized by vengeful

violence. Acts of violence may include:
• any forceful detention which results or threatens to result in physical or 
injury;
• psychological or sexual abuse or exploitation, including rape, molestation, incest 
victim is a minor), or forced prostitution; and
• acts that may not initially appear violent but are part of an overall pattern of 
violence.

and other social service agency personnel. Other forms of relevant credible evidence will also 
be accepted.
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What type of evidence does a spouse/child have to provide to show abuse by the 
citizen or legal permanent resident?

Evidence will vary. Self-petitioners are encouraged to provide the best 
available evidence of qualifying abuse. Evidence of abuse may include, but is not 
limited to, reports and affidavits from police, judges, and other court officials, 
medical personnel, school officials, clergy, social workers, and other social service 
agency personnel. Other forms of relevant credible evidence will also be accepted. 
The INS will determine whether the evidence appears credible and the weight to be 
given to the evidence.

Why doesn't the spouse/child report the abusive citizen or permanent resident 
alien to the authorities?

What are the eligibility requirements for a spouse/child to self-petition?

The spouse/child must be residing in the United States at the time they file 
an application for this benefit. A spouse who is self-petitioning must show that 
he/she:

(1) is the spouse of a citizen or lawful permanent resident;
(2) is eligible for immigrant classification based on that relationship;
(3) is residing in the United States;
(4) has resided in the United States with the citizen or lawful permanent 

resident spouse;
(5) has been battered by or has been the subject of extreme cruelty committed

by the citizen or lawful permanent resident during the marriage, or is the 
parent of a child who has been battered by or has been the subject of 
extreme cruelty committed by the citizen or lawful permanent resident 
during the marriage;

(more)

Some abusers may have been reported to the authorities. These family 
members, however, are less likely to report the abuse or leave the abusive 
environment because they fear deportation or believe that only citizens and 
authorized immigrants can obtain legal and social services. Abusers often coerce 
family members' silence by threatening deportation or by promising to file a relative 
petition in the future.

How does one apply for self-petitioning benefits? Is there a fee?

To apply for self-petitioning benefits a Form 1-360 must be filed with the INS. 
The fee for filing an 1-360 is $80. Self-petitioners who are unable to pay the fee may 
request a fee waiver.
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(8) entered into the marriage to the citizen or lawful permanent resident in

How does the INS determine the "good moral character" of an applicant?

x ---------- XXLCXX XJ UUXia,

(8) earns income principally from illegal gambling activities, or has been

«
•: lxK

The immigration laws define persons who cannot be found to be persons of 
good moral character. The Service cannot find a person to be of good moral 
character if he/she :

(1) is or was a habitual drunkard;
(2) was engaged in prostitution during the past 10 years (persons who were

forced into prostitution under duress are not precluded from being found 
to be persons of good moral character, provided they have not been 
convicted on prostitution charges);

(3) was involved in the smuggling of person or persons into the United 
States;

(4) was a practicing polygamist;
(5) has been convicted or admits committing acts that constitute a crime

involving moral turpitude other than a purely political offense, except for 
certain petty offenses or offenses committed while the person was less 
than 18 years of age;

(6) has committed two or more offenses for which the applicant was 
convicted and the aggregate sentence actually imposed was 5 years or 
more;

(7) has violated laws relating to ^controlled substance, except for simple 
possession of 30 grams or less of marijuana;

(8) earns income principally from illegal gambling activities, or has been 
convicted of two or more gambling offenses;

(9) has given false testimony for the purpose of obtaining immigration 
benefits;

(10) has been confined as a result of conviction to a penal institution for an 
aggregate period of 180 days or more; and

(11) has been convicted of an aggravated felony.

-INS-

(6) is a person of good moral character;
(7) is a person whose deportation would result in extreme hardship to 

himself/herself, or his/her child; and

good faith.
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ISSUES PRESENTED 

1. Whether the Board of Immigration Appeals should recognize that, in some cases, fear

of being subjected to female genital mutilation may be a basis for asylum. 

2. Whether the Immigration Judge was correct in determining that applicant had not met

her burden of proof of presenting credible evidence ¢at she had a well-fo�ded fear of 

persecution on account of one of the enumerated grounds if she were to be returned to 

Togo. 

STATEMENT OF THE CASE 

The Immigration and Naturalization Service responds to applicant's appeal from 
t., 

the decision of the Immigration Judge (IJ) dated August 25, 1995, which denied 

applicant's applications for asylum and withholding of deportation pursuant to sections 

208(a) and 243(h) respectively of the Immigration and Nationality Act, as amended. 

Exclusion proceedings were instituted against applicant by issuance of a Notice 

to Applicant for Admission Detained for Hearing before the Immigration Judge (Form 

1-122) dated December 17, 1994. See, Decision of the IJ, dated 8/25/95 (Dec.) at 1-2; Tr . 

at 1-2; Exhibits 1, 3. The I-122 charged that applicant was excludable pursuant to 

section 212(a)(6)(C)(i) for procuring a visa or other docwnentation by fraud and pursuant 
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to section 212(a)(7)(A)(i)(l) as an intended· immigrant not in possession of a valid 

immigrant visa. Dec. at 1-2; Exhibit 1. 

At a hearing held before the IJ on January 9, 1995, applicant denied the allegation 

which charged her with excludability due to fraud pursuant to section 212(a)(6)(C)(i). 

Dec. at 1-2; Tr. at 2-3. Applicant admitted the allegation which charged her for 

inadmissibility as an intended immigrant without an immigrant visa pursuant to section 

212(a)(7(A)(i)(l). Id. At that same hearing, applicant requested the relief of asylum and 

withholding of deportation as to Togo. Dec. at 3; Tr. at 2-5. Applicant's claim was based 

upon an alleged fear of female genital mutilation (FGM) in her native tribe in Togo. Dec. 

at 3; Tr. at 16, 61; See, Exhibit 3. 

An evidentiary hearing was held on applicant's claim before the IJ on August 25, 

1996. At the conclusion of the hearing, the IJ rendered his oral decision. The IJ found 

that the applicant was incredible. Dec. at 10-1 t.. The IJ further held that even if applicant 

were credible, applicant had failed to establish that she had been persecuted within the 

meaning of, the Act. Id., at 12-14. The IJ denied applicant's application for asylum and 

withholding of deportation. See, IJ's Dec. The applicant appealed the IJ's decision to the 

Board of Immigration Appeals (BIA). The Service's timely response to applicant's 

appeal follows. 

4 



STATEMENT OF THE FACTS 

Applicant is an eighteen (18) year old native and citizen of Togo. Dec. at l, 6; Tr. 

at 5, 15; Exhibit 3. Applicant claimed that she practices the Islamic religion, and that she 

is a member of the Tchamba Kunsuntu tribe which is found primarily in the northern part 

of Togo. Dec. at 6; Tr. at 15, 17, 58; Exhibit 3. Applicant testified that for hundreds of 

years all the women of her tribe had been circumcised at the age of fifteen (15). Dec. at 

7; Tr. at 26-28. Applicant stated the women in her tribe are circumcised because it is 

believed to be a part of the "culture." Tr. at 24. Applicant alleged that she feared 

returning to her native country because she would be forced to marry an old man a!).d be 

circumcised. Dec. at 9; Tr. at 16, 61; Exhibit 3. 

Applicant testified that her father, who owned a truck company and was wealthy, 

died in July, 1993. See, Dec. at 7; Tr. at �0-21. Applicant alleged that she avoided 

circumcision while her father was alive, but that after his death, she did not have the right 

to refuse. Id.; Tr. at 28, 44-45. Applicant added that her father was the only one who 

could protect her from circumcision because he did not have to depend on the tribe for 

anything. Id.; Tr. at 27-29, 32, 45. Applicant claimed her mother, who is a member of the 

Bandi tribe in neighboring Benin, had not been circumcised because her older sister had 

died due to circumcision. Tr. at 18; 25-26. Applicant contended that after her father's 

death, her aunt sent her mother away from the family because that is part of the tribal 

tradition. Dec. at 7; Tr. at 18-20. Applicant added that her aunt had control over her and 
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was in

her mother was. Dec. at 7-8, 10; Tr. at 37-38.

continued to send her money and letters through her sister, but that applicant still did 
not

know where her mother was. Dec. at 7; Tr. at 61-69.

Applicant stated that she had four sisters and two brothers who are living in Togo.

Dec. at 7; Tr. at 21. Applicant contended that her four sisters who

29. Applicant added that her father encouraged her four sisters to marry outside the

years

wanted her to be circumcised and married. Dec. at 7-8; Tr. at 16, 34-:;37. Applicant

6

most of her father s estate after her father died because that is the tribal custom. Id.; Tr. 

at 18-22, 33. Applicant alleged that although her aunt knew where her mother

T ogo and often talked to her about her plans for applicant, applicant did not know where

are married had not

been circumcised because their father prevented it. Id.; Tr. at 23-24. Applicant testified 

aunt, who made all the

decisions for her after her father’s death, stopped her from attending school because she

Applicant testified at the time of the

hearing that her aunt and sisters knew where her mother was, and that her mother

Tchamba Kunsuntu tribe because men from other tribes do not demand their wives be 

T.
circumcised. Id.-, Tr. at 25.

that her father did not force her four sisters to many anyone they did not like. Id.-, Tr. at 

Applicant claimed that she was a student and had studied in Ghana prior to her 

departure from Togo. Dec. at 8; Tr. at 15, 34. Applicant added that she had two 

left to complete high school. Id. Applicant testified that her



contended that she was forced to many a man who was forty-five (45) years old,1
and

aunt

aunt was aware that

was trying to get applicant circumcised because applicant’s

Dec. at

husband. Id. Applicant contended that she had not yet slept with her purported husband.

7

In her asylum application, applicant indicates that she will be forced to many an old man who has many 
nyes. Exhibit 3. By contrast, during her testimony applicant presented a purported marriage certificate

Applicant alleged that although she hati been formally married, the tribe made an 

exception in her case and did not circumcise her prior to the wedding ceremony.

8-9; Tr. at 40; 79. Applicant testified that according to the Islamic religion, once a female 

is married, no matter where she lives, she is considered married to her husband. Tr. at 40,

79. Applicant added that her tribe knew that once she is married, she cannot leave her

had three other wives. Dec. at 8; Tr. at 16-17, 37, 72; Exhibit 3. Applicant testified that 

although her mother told her aunt to allow applicant to finish school, applicant’s aunt 

stated that there was no need to waste money on school. See, id.-, Tr. at 37-38. Applicant 

claimed that her aunt had the power to stop her from attending school because her 

paid the fees. See, id.-, Tr. at 35. Applicant claimed that her

applicant and her immediate family were against circumcision and that her other four 

sisters had not been circumcised. Tr. at 39-40. Applicant testified that her aunt had been 

circumcised, and that she 

1 In her asylum application, applicant indicates that she will be forced to many an old man who has many 

wives. Exhibit 3. By contrast, during her testimony applicant presented a purported marriage certificate 
which she had not signed and alleged that she was already married to this older man. Dec. at 8- Tr at 39- '
40, 42,44; Exhibit 3 (marriage certificate dated 7/10/94).

husband demanded it. Tr. 27, 38, 40-41, 78-79. Applicant alleged that the police and 

government in Togo cannot prevent her circumcision because it is common and because 

they have been doing it for a long time. Tr. at 59; Exhibit 3. Applicant indicated that her 

mother and sisters could not protect her. Tr. at 33.



as he demanded that she be circumcised first. Tr. at 40, 79. Applicant testified that tools 

such as knives are used for the circumcision, and that the females had to wait forty (40)

days after the circumcision before sleeping with their husband. Tr. at 30-31, 41.

26-27. Applicant added that females are not supposed to have sex until they marry, and if 

Applicant alleged that she escaped the circumcision with the help of her sister.

Dec. at 9; Tr. at 42, 82-83. Applicant claimed that her sister came to visit her two days 

that she used her Togo ID to fly to Germany because the European countries accept that

8

Applicant alleged the main rationale behind circumcision at the age of fifteen (15)

is. that when the female starts to have her period, she is not supposed to have sex. Tr. at 

after her marriage ceremony and before she had been circumcised, and she drove 

applicant to Accra, Ghana. Zd; Tr. at 43, 82-83. Applicant contended that she only had 

her student ID with her and not her passport. Id.-, Tr. at 45-46, 83. Applicant testified 

they do have sex, they will die. Tr. at 27. Applicant later testified she did not know the 

main reason for circumcision. Tr. at 78. Applicant initially alleged that an older man 

who belongs to the tribe does the circumcision. Tr. at 24. Later, applicant contended that 

in her family an older lady, her aunt, does it. Tr. at 31-32. Applicant then claimed that a 

lady who is an official circumcisor does the circumcision for all the families because that 

is her job. Id.

Applicant added that there is bleeding after the circumcision, and that she knew four (4) 

girls who had bled to death. Tr. at 30-31.



2 Indeed, applicant admitted that it was Charlie, the same person who gave her a fraudulent passport, who'

told her to request asylum at the airport in the United States. Tr. at 57.

9

Id. Applicant testified that Charlie purchased applicant’s ticket to the United States with 

that money. Id. Applicant claimed that when she arrived at the airport in the United 

States, she was questioned by an immigration officer. Dec. at 9; Tr. at 55-57. Applicant 

admitted that she told that immigration inspector that she knew she had used a fraudulent 

passport, and that she wanted to apply for political asylum. Id2 Applicant indicated that 

after she left Togo, her family reported her as missing and the police are looking for her.

ID and because that was the only place available at the moment. AZ; Tr. at 45-46. 

Applicant indicated that because she had her student ID with her at the airport in 

Germany, and because she said she was on school vacation, the airport officials let her 

enter the country. Id.-, Tr. at 47-48. Applicant alleged that at the airport in Germany, she 

met a German woman, a complete stranger, and asked her if she knew any other Africans. 

AZ; Tr. at 48-51. Applicant alleged that this woman, named^|m^m invited 

applicant to live with her. AZ.; Tr. at 50-51. Applicant claimed that for two months she 

lived with this woman in Bocum, Germany, and helped her with her cooking and 

cleaning. Id.

Applicant alleged that while in Germany, she met a Nigerian named “Charlie” in a 

train. Dec. at 9; Tr. at 51-54. Applicant claimed that she related her story to Charlie, and 

that Charlie helped her. Id. Applicant testified that Charlie sold her his sister’s British

Passport for one thousand British “marks.” Id. Applicant alleged that her sister had 

*
given her money that she had received from their mother before applicant had left Togo.



Tr. at 86-87. Applicant alleged that if she is forced to return to Togo, she will be handed 

over to the police who will take her to her family. Tr. at 61-65, 73. Applicant testified 

that she will have to return to her husband, a respected man and a good friend of the 

police in Togo, and will be forced to be circumcised. Dec. at 9; Tr. at 41-42, 65, 73, 87. 

Applicant indicated that she could not move to another part of Togo because it is a small 

country and they would know where she is. Tr. at 74. Applicant claimed generally that 

she did not seek asylum in Ghana or Germany because she could not continue her 

education in those countries, and because she did not have relatives there. Dec. at 9; Tr. 

75, 83-84. 

ANALYSIS 

The applicant bears the evidentiary burdens of proof and persuasion in any 

application for withholding of deportation unckr Section 234(h), or asylum under Section 

208 of the Act. Matter of Acosta, Interim Decision 2986 (BIA 1985), modified by Matter 

of Mogharrabi, Interim Decision 3028 (BIA 1987); 8 CFR. Sections 208.5, 242.l 7(c) 

(1988). 

An alien who is seeking withholding of deportation to any country must show that 

his "life or freedom would be threatened in such country on account of race, religion, 

national origin, membership in a particular social group, or political opinion." Section 

243(h)( l )  of the Act. In order to make this showing, the alien must establish a "clear 
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probability" of persecution on one of the enumerated grounds. INS v. Stevie, 467 U.S. 

407, 413 ( 1984). This clear probability standard requires a showing that it is more likely 

than not that an alien would be.subject to persecution. Id., at 429-30. 

In order to establish eligibility for a grant of asylum, an alien must demonstrate 

that he is a "refugee" within the meaning of Section 101(a)(42)(A) of the INA. See,

Section 208 of the INA. That definition includes the requirement that an alien 

demonstrate that he is unwilling, or unable, to return to his country because. of 

persecution, or a "well-founded fear" of persecution on account of race, religion, 

nationality, membership in a particular social group, or political opinion. Sections 

l01(a)(42)(A) and 208 of the INA. The burden of proof required to establish eligibility 

for asylum is lower than that required for withholding of deportation. INS v. Cardoza-

Fonseca, 480 U.S. 421, 107 S. Ct 1207 (1987). 

�-

The applicant for asylum has established a well-founded fear of persecution if he 

shows that a reasonable person in his circumstances would fear persecution for one of the 

five enumerated grounds specified in the Act Matter of Mogharrabi, supra. 

Furthermore, unlike withholding of deportation, asylum may be denied as a matter of 

discretion to an alien who qualifies for the relief. Id. See also, INS v. Cardoza-Fonseca, 

supra. 
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ARGUMENT

I. Introduction

claims.

as the veil required of

on

adherents of traditional religions in Africa and Asia.

World Health (Geneva: World Health Organization, May 1979). As practiced in various '

12

gender or caste, and many others.

Here the practice at issue is one

issues increasingly raised in political asylum cases. For this case requires the Board to 

apply the asylum and withholding provisions of the INA to cultural practices that 

have broad application in the country of origin but which

of the most extreme within this description: the 

imposition of female circumcision or female genital mutilation in accordance with tribal 

custom. This is an ancient practice in certain parts of the world, dating from around the 

fifth century BC. The custom is currently observed by Muslims, Christians,

validly the object of vigorous human rights protest. The more difficult question, and the 

question presented here, is the extent to which such customs give rise to valid asylum

These issues are potentially posed by a wide variety of practices: initiation rites 

of certain ethnic groups, mandatory clothing requirements such

women in some cultures, imposition of arranged marriage on unwilling individuals, 

restrictions.limiting professions or activities such as driving automobiles based

and

Taba, A.H., "Female Circumcision"

This case asks the Board to venture into new and difficult territory, exploring

to American judgment and sensibility. There is no

may

are offensive, even shocking,

doubt that most such practices are



countries and tribal areas, FGM ranges from a relatively mild form, the cutting of the 

prepuce or hood of the clitoris, to the removal of the clitoris, the whole of the labia 

minora and often the whole of the medial part of the labia majora. It is perfonned on 

infants, girls, and adult women. usually with unsterilized instruments (such as razor 

blades, broken glass, and knives) !1fid without anesthesia Dorkenoo, Efua; Elworthy, 

Scilla, Female Genital Mutilation: Proposals for Change (London: Minority Rights 

Group, April 1992), p. 12-13. It is estimated that over eighty million females have been 

subjected to FGM. These practices have serious and often fatal consequences. 

Immediate consequences can include excruciating pain, hemorrhage, tetanus, rupture of 

the vaginal walls, septicemia and death. Long tenn consequences can include scarring, 

infertility, painful sexual intercourse, long and obstructed labor, chronic uterine and 

vaginal infections, HIV infection from contaminated instruments, bladder incontinence, 

dysmenorrhea, and obstruction of menstrual flow. During childbirth, the risks of 

maternal death, stillbirths, hemorrhage, and infection are greatly increased. World Health 

\ .. 

Organization, Female Genital Mutilation: World Health Assembly Calls for the 

Elimination of Harmful Traditional Practices (Geneva: WHO Office of Infonnation. 

Press Release WHNI0, 12 May 1993), p. 1. FGM has been condoned on the basis of 

religion, culture, and tradition. 

Particularly in its most extreme fonns, FGM is deeply objectionable to most of 

the world community. It is increasingly the subject of condemnation and direct action on 

the international plane. United Nations- General Assembly, Declaration on the 

Elimination of Violence Against Women (Geneva: UN General Assembly, 
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"AIRES/48/104," 23 February 1994), article 2, p. 3. United Nations General Assembly, 

Vienna Declaration and Programme of Action, Note by the Secretariat, 12 July 1993, 

"NCONF. 157/23," p. 18-20; United Nations Committee on the Elimination of 

Discrimination Against Women, "Female Circumcision," General Recommendation No. 

14. Ninth Session, 1990, p. 80; United Nations Population Fund, Report of the Round

Table on Women's Perspectives on Family Planning, Reproductive Health and 

Reproductive Rights, Ottowa, Canada, 26-27 August 1993 (New York: International 

Conference on Population and Development, 1994), pp. 2, 4-5. Many governments in the 

regions where the practice exists have pledged renewed efforts to outlaw FGM and 

punish its practitioners, although these efforts have achieved highly uneven results to 

date. Dorkenoo and Elworthy, supra, at 11-12. 

There is no indication that in enacting INA §§ 208 and 243(h) Congress 

considered application of these sections to broad cultural practices of the type involved 

here. Nor is there much guidance to be had O!.l these issues from the deliberations that led 

to the adoption of the Convention and Protocol relating to the Status of Refugees, upon 

which these US provisions are based. Instead, the application of the asylum and 

withholding provisions to these practices must be informed by analogy, by attention to 

the language of the statutes, and by reflection on the underlying purposes of the asylwn 

system. Those purposes are twofold, and they are unavoidably in tension. Those 

adopting the provisions intended (as indeed do most Americans today) (1) to provide real 

protection for those seriously jeopardized if returned to their home countries, but (2) to 

sustain the broad fabric of governmental immigration control that has been a common 
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feature of international relations _for well over a century. See, Martin, The Refugee

Concept: On Definitions, Politics, and the Careful Use o f  a Scarce Resource, in Refugee

Policy: Canada and the United States 30, 34-35 (H. Adelr�an ed. 1991). In this light, the 

Board's interpretation in this case must assure protection for those most at risk of the 

harms covered by the statute, but it cannot simply grant asylum to all who might be 

subjected to a practice deemed objectionable or a violation of a person's human rights. 

Careful application is necessary for the asylum system to remain true to the intentions of 

its creators and also to sustain the public support that is necessary if it is to continue to 

perform its important, but focused, humanitarian office. 

In this light, we believe that certain potential victims of FGM may indeed 

establish eligibility for asylum and withholding of deportation, but.that this class does not 

consist of all women who come from the parts of the world where FGM is practiced, nor 

of all who have been subjected to it in the past. We outline our proposed framework of 

'J., 

analysis below. We then- suggest that it may be appropriate to remand this case to the 

immigration judge for further factual development in light of any new conceptual analysis 

adopted by the Board. 

Il. Persecution 

The first question for investigation is whether the practice at issue amounts to 

persecution. Neither the Convention refugee definition nor its analogue in.US law offers 

clarification of what is meant by "persecution." The Ninth Circuit has written: 
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"Persecution" occurs only when there is a difference between the 
persecutor's views or status and that of the victim; it is oppression which 
is inflicted on groups or individuals because of a difference that the 
persecutor will not tolerate. 

Hernandez Ortiz v. INS, 777 F.2d 509, 516 (9th Cir. 1985). The Seventh Circuit 

considers persecution to be "the infliction of suffering or harm, under government 

sanction, upon persons who differ in a way regarded as offensive (e.g., race, religion, 

political opinion, etc.) in a manner condemned by civilized governments." Schellong v. 

INS, 805 F .2d 655. (7th Cir. 1986) (quoting language adopted by the House Judiciary 

Conunittee in a related context, considering a bill that eventually added the deportation 

ground aimed at Nazi persecutors, now INA§ 24l (a)(4)(O)). Later the Seventh Circuit 

offered a more concise definition in Osaghae v. INS, 942 F.2d 1160, 1163 (7th. Cir. 

1991 ): "'Persecution' means, in immigration law, punishment for political, religious, or 

other reasons that our country does not recognize as legitimate." 

t-

These definitions suggest that ordinarily an action that amounts to persecution 

entails the subjective intention of the actor to "inflict harm" or to "punish" the victim. 

The persecutor's intent is normally to visit a bad outcome on the persons who are 

regarded as different in a way that must be corrected or eradicated. If malignant or 

punitive intent on the part of the actor were always required before persecution is found, 

then FGM would rarely be considered persecution. Presumably most of its practitioners 

believe that they are simply performing an important cultural rite that bonds tl;le 

individual to the society. 
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We support the notion that ordinarily any action that constitutes persecution is 

taken with an intent.to do harm to the victim. But in some circumstances, the intention of 

the actor pales in significance in the face of evidence about the nature of the practice 

itself. Such occasions should be rare, but they occur when the practice, visited upon a 

resisting recipient, is so extreme as to shock the conscience of the society from which 

asylum is sought. We submit that FGM, at least in its more severe forms, is such a 

practice. F 9M shocks the conscience because it amounts to an extreme bodily invasion, 

an extreme that is compounded when it is imposed under crude and unsanitary conditions 

as is often the case. It is imposed "for reasons that our country does not recognize as 

legitimate," Osaghae, supra. Likewise, it is inflicted "in a manner condemned by 

civilized governments," Schellong, supra, as reflected in the increasing activism shown 

by the international community, including the United Nations General Assembly, to 

condemn the practice and seek practical measures to curb it and eventually eliminate it. 

Indeed the very governments of the countries where the practice occurs have generally 

joined in at least formal condemnation of FGM. Female genital mutilation therefore can 

amount to persecution even if the subjective intention of the one who would perform the 

circumcision is ostensibly benign. 

Three further limitations should be observed, however, in deciding whether an 

objectionable cultural practice amounts to persecution under this approach. First, not all 

bodily invasions would necessarily cross the "shock the conscience" threshold. 
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Relatively minor actions, such as body scarring known in some societies and subcultures, 

or male circumcision as usually practiced, do not shock the conscience. 

Second, even if severe, bodily invasion shocks the conscience only when inflicted 

on an unconsenting or resisting individual. For example, surgery with consent is not 

persecution, even if it results in the amputation of a limb. For this reason, persons who · 

were subjected to FGM in the past, at a time when they consented or at least acquiesced 

(as in the case of FGM practiced when the woman was a small child), have no( 

experienced persecution and therefore cannot use that event as the foundation for a claim 

of past persecution. Matter of Chen, Interim Decision No. 3104 (BIA 1989). 8 CFR § 

208.13(b)(l)3 This conclusion bespeaks no condoning of the practice; human ·rights 

initiatives should continue in every possible forum to end the practice no matter when or 

where it occurs. Instead, this conclusion simply means that the refugee definition does 

not apply. Asylum on this ground focuses on those who credibly establish a well-
\. 

founded fear that they would be subjected to FGM in the future and also meet the other 

requirements of the definition. 

Third, the focus must be on the risk that the asylum claimant herself, upon return, 

would actually be seized and subjected to FGM. Merely being subjected to social or 

family pressure or to reduced wages, for example, for refusing to undergo the procedure 

is not persecution. If the individual has a choice, albeit a burdensome one, -that allows-her 

3 
This point is reinforced by the fact that a woman once circumcised cannot ordinarily be subjected to FGM 

a second time. 
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to escape FGM, then she does not face the requisite risk of persecution -- unless of course 

the other choices are themselves inherently persecutive. The home society persecutes if it 

forcibly subjects uncircumcised women to the knife. It does not necessarily persecute if 

it simply subjects such persons to ostracism or economic pressures. In cases of this sort, 

it is also important for the fact-finder to pay close attention to whether internal flight 

alternatives exist, particularly in light of increasing efforts in many countries where the 

custom has prevailed in the past to curtail the practice of FGM. 

III. "On Account of ... Membership in a Particular Social Group or Political

Opinion"

Merely establishing that one risks persecution on return does not nece?sarily 

qualify the applicant for asylum. It must also be shown that the persecution would be on 

account of one of the five grounds specified in the statute. Here the grounds assertedly 

available are membership in a particular social group or political opinion. We believe_ 

that the former may apply, but we urge the i}oard to apply the "particular social group" 

analysis carefully and narrowly. 

The applicant suggests that the claimed persecution here would qualify because it 

is being applied to an individual who opposes it. She asserts that she is a member of a 

particular social group made up of young women of the Tchamba Kunsuntu tribe who are 

opposed to FGM. This is apparently a claim that combines both "political opinion" and 

"particular social group" reasoning. But the Board has ·rejected a similar claim in Matter

of Chang, Interim Decision No. 3107 (BIA 1989), which applied US asylum law to ' 
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claims about coercive family planning practices in the Peoples Republic of China. 

Although it acknowledged that selective application of the Chinese policy only to 

political opponents could give rise to a valid claim, the Board ruled: "This does not mean 

that all who show that they opposed the policy, but were subjected to it anyway, have 

demonstrated that they are being "punished" for their opinions." When a similar assertion 

was made on the basis of the "particular social group" rubric, the Board responded: 

"Such a showing cannot be made by arguing that there is a "particular social group" made 

up of those persons who "actually" oppose the policy 9f "one couple, one child," and that 

the evidence that this "group" is persecuted is simply the fact that the policy is applied to 

them despite their opposition to it." 

Nor does it generally bring these matters within the "on account of' branch of 

asylum analysis to observe that the practices may play a deeper political role or help 

perpetuate a system of male domination. These assertions may reflect important 

,._ 

sociological insight -- but analysis at that level cannot be what was intended by the 

drafters of the statutory provisions at issue here. For nearly all distinctions in treatment 

or outcome, on virtually any social or economic basis in any country of the world, could 

be recast as instruments of political control or domination. It could be claimed, for 

example, that economic suffering inevitably reflects deliberate political decisions by the 

ruling authorities (see, e.g., HRC v. Civiletti, 503 F.Supp. 442, 509 (S.D.Fla. 1980), 
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modified sub nom. HRC v. Smith, 676 F.2d 1023 (5th Cir. 1982)).
4 

And yet it is quite 

clear that economic suffering, by itself, does not give rise to a valid claim to asylum, even 

if supplemented by a showing of political manipulation or corruption by the ruling elite 

that deepened the economic deprivation. 

Instead, analysis in cases of this sort should address straightforwardly whether the 

practice is imposed on the basis of group characteristics as set forth in Matter of Acosta, 

supra, such as innate characteristics or shared past experiences. "[W]hatever the common 

characteristic that defines the group, it must be one that the members of the group either 

cannot change, or should not be required to change because it is fundamental to their 

individual identities or consciences." In the present case, it may well be possible,' if the 

other elements of proof are established, for the applicant to show that the persecution here 

would be imposed on the basis of her membership in the following group: young women 

of the Tchamba Kunsuntu people who have not been circumcised in accordance with 

';.. 

tribal custom. No broader definition of the particular social group should be necessary. 

· Here the IJ rejected the asylum and withholding claims in significant part because

he found the applicant not credible. On appeal, the applicant seeks to offer new evidence 

that bears on her credibility. Should the Board decide that this evidence warrants 

consideration, the appropriate course is not for the Board itself to evaluate the applicant's 

4 
The district court, speaking of a class of Haitian applicants, asserted that "[m]uch of Haiti's poverty is a 

result of Duvalier's efforts to maintain power .... Their economic situation is a political condition." 503 
F.Supp. at 509. This view clearly has not gained acceptance.
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credibility, but to remand the case to the IJ to examine the evidence and determine 

credibility. See, Matter of Guevara, Interim Decision No. 3143 (BIA 1991 ). In that 

exercise, we believe that it would als� be appropriate for the Board to direct the IJ to 

conduct further inquiry into specific aspects of the applicant's credibility that are not 

addressed by the new evidence. For example, the IJ found implausible the applicant's 

account of her encounter wi� Germany, and the Board could direct her 

to furnish an affidavit from-- to support her account. Matter of Dass, Interim 

Decision No. 3122 (BIA 1989) (while in some cases an applicant can establish eligibility 

for asylum through her testimony alone, she should submit supporting evidence if it is 

reasonably available). Inconsistencies in the record evidence submitted by the applicant 

to the IJ5 would also be appropriate subjects of inquiry into credibility on remand. 

The new evidence that the applicant seeks to present also bears on other factual 

findings that in part supported the Irs decision to deny asylum. For example, the IJ 

determined that the applicant could have relocated to another area to avoid being 

subjected to FGM, and that because of the applicant's failure to seek help from the 

government of Togo to prevent circumcision there was no evidence that the state would 

not have protected her. Dec. at 12-13. If the Board decides that these issues warrant 

further consideration, we again urge that the case be remanded for the IJ to make the 

appropriate findings of fact. 
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CONCLUSION 

Here the IJ rejected the asylum and withholding claims in significant part bruied 

on his adverse credibility finding and on other factual findings. If the Board were to 

agree with the framework of analysis described above (or a similar framework), the INS 
, 

submits that the case should be remanded to the IJ for further consideration in light of 

what is bound to be important Board guidance on novel legal issues of great importance. 

:_<-. 

Respectfully submitted, 

s;"h-.• A:·. 
--(.;� ��---

G,---oavid A. Martin 
General Counsel 

David M. Dixon 
�- Chief Appellate Counsel 

Dorothea B. Lay 
Assistant General Counsel 

Shilpa Khagrarn 
Appellate Counsel 
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• Dated: February 23, 1996, research, education, and information 
Sharon Bomer Lauritsen, . 'program will pe funded by a mandatory 
Deputy Director."Froit and Vegetable Division. assessment on qomestic sheep 

· jFR Doc. 96-7192 Filed 3-25-96; 8:45 am) producers, lamb feeders, and exporters 
.. BILLING CODE :M1C>-4l2-P of live sheep an� greasy wool of 1 cent 

7 CFR Part 1280 

JNo. Ls-e6-002] 

Sheep Promo tion, Research, and 
·lnforma�on Program 

per pound on live sheep sold and 2 
cents per pound on greasy wool sold. 
Importers will be assessed (1) 1 cent per 
pound on liv.e sheep; (2) the equivalent 
of 1 cent per pound of live sheep for 
sheep produ

.
cts;·end (3) 2 cents per 

pound of degreased wool or the 
equivalent of degreased wool for wool 

AGENCY: Agricultural Marketing Service; and wool products. Imported raw wool 
USDA. will be exempt from assessments. Each 
ACTION: Notice of Referendum Results person. who processes or causes to be 

processed sheep or sheep products of 
that person•s·own production and 
markets the processed products, will be 
assessed the equivalent of 1 cent per 
pow;id of live sheep sold or 2 cents per 
pound .of greasy-wool s9ld. All 

· SUMMARY: The Agricultural Marketing 
Service (AMS) is announcing that sheep 
producers, sheep feeders, end importers 

·-of sbeep and sheep products voting in 
a national referendum on February 6, 
1996, have approved the Sheep end 
Wool Promotion, Resear ch, Education,
.and Information Order (Order). 
FOR FURTHER INFORMATION CONTACT: 
Ralph L. Tapp, Chief, Marketing 
Programs Branch, Livestock end $eed 
Division, AMS, USDA, Room 2606-S; · 
P.O. Box 96456; Washington, D.C. 
2009!Hi456. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Sheep Promotion, Research, and 
Information Act of 1994, 7 .U.S.C. 7101 
et seq. (Act), the Department of 
Agricultwe conducted a referendum on 
February 6, 1996, among eligible sheep 
producers, sheep feeders, and importers 
of sheep end sheep products to 

. assess�eni.s may be adjusted in 
accordance w[th applicable provisions­
of the Act The·date when assessments 
will begin will be announced at a later 
date. 

Dated: March 20, 1996. 
Lon �atamiya; 
Administrator. •· 
(FR Doc. 96-7191 �iled 3-25-96; 8:45 _am] 
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8 CFR'Paiu,103,·:2!>(�s·and 218·; ·· 
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RIN 111�E04 . · .. :: 

Petltlory� t��asstfy-:�,��ih1s ����l�t� 
Relatl¥e �! � U!1lte'd��-�-Cttlzen or. 
as a Preference lmtnlgrant; Self•·' · . 
Petitioning for Certain Battered ·or, ..
Abused $pouse�r�nd.Chlldren 

AGENCY: �grati
·
o� �d Ne����n

Service; Jus1:f ce. ' . .- • , . 
ACTION: Interim rule with request for 
comments. · .·· 

SUMMARY: This interim n.,.le amends the 
Immigration and Naturali�tion Service 
("the Setvice'1 regulations to allow a 
spouse· oi_ child to see� immigrant. 
classification if h� .or she bas been 
battere�·by, or subjecte� to extreme 
cruelty committed by, the citizen or 
lawful permanent resident spouse or 
parerit. It also permits a spouse to seek 
classification if his or her child hes been 
battered by, or subjected to extreme· 
cruelty co;nmitted by, the citizen or 
lawful permanent resident spouse. A . 
qualified spo�e or child who is living· 
in the United States but is not a 
pennene·nt resident may use the 
procedures established !:>Y tp.is rule· to 
self-petition for immigrant 
classificati_on. The S(!lf�petition may be 
filed without the abuser's knowledge or
consent, ·and may include the children 
of a self-petitioning spouse. A person 
who is granted immigrant-classification
under thi� provisi�n may become 
eligible for lawfulpem1enent resident 
st�us. A lawful pemui.nent resident of 
the Ui;uted Stales has legal permission 
to live.and work-in this country, and 
may later qualify for U.S. citizenship 
through naturalization. 
DATES: This interim rule is effective · 
March 26, 1996. Written comments 
must b!! received on _or before May 28, 
1996. 
ADDRESSES:

.
Please submit written 

comments, in triplicate, to the Director, 
Policy Directives and Instructions 
Branch, Immigration and Naturalization 
Service, 4251 Street NW.;'Room 5307, 
Washington, DC_20536, Attn: Public 
Comment Cleric. To ensure proper 
handling;please reference the INS 
number 1705-95 on your 
corresponden<;e. Comments are 
available for public inspection at this 
location by calling (202) 514-3048 to 
arrange an appointment. 

,. 
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. Officer, Adjudications Division,
' ? ^^tio&NaS^tron Service, ag  ̂^use or child in United,.

• 425ISheetNW„-Room^l4, = ■
-• Washington, DG 20536, telephone (202) of 010 Bill reflects tho foct that

'514-5014. ? - many abuse victims.are women, abuseai

permanent resident parent while _• (

person whose deportation would result 
in extreme hardship to himself or.

the United States to be classified for
*• iV. • • A

also permits an eligible abused spouse

204(a)(1) of the Act, which allow a self­
petitioned separately. Section 40702 of petition to be filed, describe the spousal ; 
the Crime Bill, which will be the subject relationship between the self-petitioner

It specifies that a spousal self-petitii 
must be denied if the petitioner’s

time. The rule also stipulates that the 
abuser be a citizen or lawful permanent

i

legal and social services. An abuser may during the marriage; or is the parent of make decisions concerning the abusive 
also coerce family members' compliance a child who has been battered by, or has relationship without regard to

been the subject of extreme cruelty 
perpetrated by, the citizen or lawfill

of the United States, and include no 
provisions for filing a self-petition based

and the abuser in the present tense.
They characterize a self-petitioning

spouses.and children of either sex may

40701 of the Crime’Bill allows a

7

lawful permanent resident ofthe United herself.
States,.without the abuser’s

in other areas by threatening
deportation or by promising to file a 
relative petition in the future.

Crime Bill
The plight of these domestic abuse

victims, who are unable to leave the
United States for financial, social,
cultural, or other reasons, was
addressed by the Violent Crime Control faith.
and Law Enforcement Act of 1994 ("the
Crime Bill"), Public Law 103-322, dated section 40701 of the Crime Bill must 
September 13,1994. Title IV of the
Crime Bill, The Violence Against
Women Act of 1994 ("the VAWA”),
contains several provisions that limit

relatives, except family members who
do not want to live in the United States
and those with whom they do not care
to be reunited. • •

Some abusive citizens or lawful
permanent residents, however, misuse 
their control oyer the petitioning
process. Instead of helping close family 
members to legally immigrate, they use
this discretionary power to perpetuate
domestic abuse of their spouses and
minor children who have been living
with them in the United States. Abusers eligible for immigrant classification 
generally refuse to file relative petitions under section 201 (b)(2)(A)(i) or 
for their closest family members because 203(a)(2)(A) of the Act based on that 
they find it easier to control relatives
who do not have lawful immigration
status. These family members are less
likely to report the abuse or leave the
abusive environment because they fear
deportation or believe that only citizens
and authorized immigrants can obtain

.j

citizens and lawful permanent residents removal of conditions on residency -

members to the United States as soon as 40703 ofthe C^e BriL which wiil also on a former spousal relationship. This 
possible. They file for all their qualified addressed separately, allows certain rule, therefore, requires the self-

been continuously physically present in
the United States for the past 3 years to

. J

permanent resident dunng the mamagt 
(6) is a person of good moral character;

result in extreme hardship to himself, 
herself, or his or her child; and (8) 
entered into the marriage to the citizen 
or lawful permanent resident in good

A child who is self-petitioning under

show that he or she: (1) is the child of 
a citizen or lawful permanent resident 
of the United States; (2) is eligible for 
immigrant classification under section

]
I

    
lawful permanent resident to use the ri- based on that relationship; (3) is <. < 
immigrationlawstofurther.violence .

resident of the United States when the 
self-petition is filed. 
‘ Although it does not allow a self­
petition to be filed based on a former 
spousal relationship, section 40701 of 
the Crime Bill directs the Service not to 
revoke the approval of a self-petition 
solely because the marriage has legally 
ended. This statutory provision protects 

 the self-petitioner against an abuser’s 
lermanent resident spouse; (5) has been attempt to regain control over the 

petitioning process through legal 
termination of the marriage. It also 
allows a qualified self-petitioner to

the Umted States for the past 3 years 
apply for suspension of deportation.

Basic Self-Petitioning Eligibility 
Requirements

A spouse who is self-petitioning 
under section 40701 of the Crime Bill 
must show that he or she: (1) is the 
spouse of a citizen or lawfill permanent 
resident of the United States; (2) is

immigration considerations. This rule  _ „ 1. reflects the legislative provision
permanent resident during the marriage; safeguarding the self-petitioner's control ? 

* ‘ ; over the immigration classification
(7) is a person whose deportation would process.

 While section 40701 ofthe Crime Bill
requires the marriage to be legally valid 
at the time of filing and specifies that its 
termination after approval will not be 
the sole basis for revocation, it does not S 
address the effect of a legal termination ' 
occurring between the filing and the 
approval of the self-petition. In the ‘
absence of exnlirit taoieiou™

. . .• -• .
' FOR FURTHER INFORMATION CONTACT: ■; the ability of an abusive citizen or 

Rita A. Arthur, Senior Adjudications

514-5014.
' SUPPLEMENTARY INFORMATION: ’

Background ’ . ;’ •-,i'
The Immigration and Nationality Act

abused spouses and children who have petitioning spouse to be legally married 
 ’to the abuser when the petition is filed,

ion

marriage to the abuser legally ended by 
annulment, death, or divorce before that

___________ '■ 

ipproval of the self-petition. In the I
absence of explicit legislative 
guidelines, the Service has determined i 
that protections for spouses whose self- 1

J

___ _ . J
spouse as a person who is the spouse of
a citizen or lawful permanent resident

generally refuse to file relative petitions under section 201 (b)(2)(A)(i) or

relationship; (3) is residing in the 
United States; (4) has residedin the 
United States with the citizen or lawful 
permanent resident spouse; (5) has be< 
battered by, or has been the subject of 
extreme cruelty perpetrated by, the 
citizen or lawful permanent resident
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;2ai(b)(2)(A)(i) or203(a)(2)(A) ofthe Act; ’

residing In StatMiW has

------  ----F-.~—-- ' ■ 
parent; (5) has been battered by, hr has - 
been the subject of extreme cruelty

benefit from these provisions. Section

qualified spouse Or child to self-petition of good moral character; and (7) is a .

rr r also.permits an eiigiuie aousea spouse
filed by the citizen or lawful permanent to include his or her children in the The Crime Bill’s changes to section

relative must qualify for immigrant visa

in the United States. z -
’Citizens and lawful permanent 

residents may choose whether and 
when to petition for a relative. Most

seek permission to bring their family 
members to the United States as soor

resided in the United States-with the : 
1 citizen or lawful permanent resident

been the subject of extreme cruelty 
perpetrated by, th? citizen or lawftil 

* permanent resident parent while . c ; 
residing with thatparent; (6) is a person

qualified spouse hr child to selt-petitl 
("the Act ) allows certam relatives of a . for immigrant classification based on 

. citizen or lawful permanentresident of the relationship to the abusive citizen or 
the United Statesio be classified for - -• e ■ ••
immigration. .These relatives are not

Service must approve a visa petition• — a • — - a A a I

resident for the family member, and the pQtftiomif tae Mildren have*not 
relative must qualify for immigrant visa , - - - -
issuance abroad or adjustment of status .

of a separate rulemaking, provides 
guidelines for the acceptance and 
evaluation of Credible evidence of abuse 
•submitted with certain requests for

under section 216 of the Act. Section
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v

/. pehdin^ before the Service. It provides abuser's immigration or citizenship .U ■t
“ status. >Self-petitlpners are encouraged to

>usal

petitioner chooses to remarry before 
becoming a lawful permanent resident.

permanent resident.

U.S. citizenship or lawful permanent 
residence is: (1) a birth certificate issued

issued by a U.S. consular officer
certifying the abuser to be a U.S. citizen will be automatically converted to an 
and the bearer of a currently valid U.S. approved petition for classification asrelationship if the new sp 

abusive citizen or lawful t

spouse was properly filed with the 
Service. This rule does not allow a

Receipt Card, or other proof given by the the son or daughter marries. There is 
Service as evidence of lawful permanent immigration category for a married st 
residence. or daughter of a lawful permanent

petition will not be revoked solely 
because the abuser subsequently

immigration or citizenship status, the 
self-petition will be adjudicated based

rights or a change in legal custody does 
not alter the self-petitioning

1

becomes a naturalized citizen of the 
United States. A spouse would not be

self-petition will retain the self-

Under the provisions plfthis rule, a 
* * - “ . •* • » a • « — .

of the abusive citizen or lawful, 
permanent resident but need not be the 
child of a self-petitioning spouse. A self-

supporting documentation of a spoi 
relationship to a citizen or lawful

Primary evidence of a marital 
relationship is a marriage certificate

of power in the relationship with the 
abuser. If the new husband or wife is
citizen or lawful permanent resident of by a civil authority establishmg the 
the United States, he or she may file for abuser’s birth in the United States; (2)

relationship, provided the self­
petitioner meets the definition of 
"child" contained in section 1.01(b)(1) of 
the Act when the self-petition is 
approved, or met that definition at the

As discussed previously under 
"Spouse of a citizen or lawful 
permanent resident," changes in the

abandons lawful permanent resident 
status, renounces United States
Citizenship, is deported, or otherwise 
changes immigration status. Similarl-

. that the legal termination of the • 
• - - -- -•

priority date to be transferred from a
self-petition or visa petition based on a
prior marriage.

It also provides that changes in the
abuser’s citizenship or lawful
1 --------------------------------------------------- ---- ------- --------------— VWAAAJ LUV L1UUJCL s OLCHUS

the validity of an approved self-petition, from information contained in Service

that an abuser could recapture control
over the immigration classification
process by changing his or her own
immigration status. An approved self­

concerning the self-petition.
The rule further provides, however, 

that a pending spousal self-petition will 
be denied or an approved spousal self­
petition will be revoked if the self­

States citizen, however, will be

petition for classification as the* * 
unmarried or married adult son or 
daughter of a United States citizen when 
the self-petitioner reaches 21 years of 

. . v age or marries. Similarly, an approved
as an immigrant. The self-petitioner also United States passports; (3) a statement self-petition for a child of a lawful 

permanent resident of the United States

Section 40701 of the Crime Bill
describes a self-petitioning child as a
person who is the child of a citizen or time of approval, 
lawful permanent resident of the United As discussed p 
States. By again characterizing the

precluded from filing a new self-petition relationship between the self-petitioner

on the information submitted by the 
self-petitioner.

approved. •
This rule specifies that an approved 

self-petition for a child of a United

changes immigration status. Similarly, a
self-petition approved on the basis of a Child of a Citizen or Lawful Permanent
relationship to a lawful permanent Resident
resident will not be automatically
upgraded to a petition for immediate
relative classification if the abuser

ears

abuser’s "child” when the self-petition 
is filed and when it is approved. It also 
requires the self-petitioning child’s 
abusive parent to be a U.S. citizen or I 
lawful permanent resident when the 
self-petition is filed and when it is

:...

and the abuser in the present tense, -

lOKblti™

these amendments <0 the Act clearly / .
show that the required relationship

nofidinnk>rA™iUcn„,in„ T. :j„ “--------- '•*----- stepchildren. This definitibn also / <
requires a child to & Unmarried and

uuuuiuogcu tu ictjUUVb a UU11U LU UlHUHmea 011(1
tifcxsgss, 

not efiertomthe Service's decision cqnsider any relevant credible evidence, child to be unmarried; less than. 21 ye
of age, and to otherwise qualify as th< 

‘ ’s "child” when tire self j
The Service’s regulations at 8 CFR 204.1 
and 204.2 provide detailed information 
concerning primary and secondary 
supporting documentation of a spo
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petitions have been approved should be for classification as an immediate
extended to cover the entire period after relative after the abuser naturalizes,
the self-petition is filed. This rule, provided he or she continues to meet
therefore, aliows an otherwise . the self-petitioning requirements.

t; ■

By remarrying, the self-petitioner has relationship is a marriage certificate
established a new spousal relationship . issued by civil authorities and proof of
and has shown that he or she no longer the termination of all prior marriages, if
needs the protections of section 40701 any, of both the self-petitioner and the  „„
of the Crime Bill to equalize the balance abuser. Primary evidence of the abuser's automatically converted to an approved 
of power in the relationship with the ” 0 ----- 1—-------1------ .... • .~ -.
abuser. If the new husband or wife is a

passport; (4) the abuser’s Certificate of 
Naturalization or Certificate of
Citizenship; (5) a Department of State

a Citizen of the United States, relating 
to the abuser; or (6) the abuser’s Form 
I—151 Or Form 1-551 Alien Registration

records may also be reviewed at the

the Service is unable to identify a record child’s other parent is unable or
unwilling to self-petition. The rule also 
does not require the self-petitioning 
child to be in the abuser’s legal custody. 
Termination of the abuser’s parental

the former self-petitioner’s classification the abuser’s unexpired full-validity

would not be precluded from filing a 
self-petition based on the new family 

reuse is an 
---------------------------------permanent 
resident of the United States. A self­
petition Cled.on the basis of a new

based on the date it was properly filed 
with the Service or based on the date a 
visa petition filed by the current abusive

the unmarried adult son or daughter of 
a lawful permanent resident when the 

----- --------------------------- unmarried self-petitioner reaches21 
marriage will be assigned a priorify date Form FS-240, Report of Birth Abroad of years of age. The approval of a self­

petition for the child of an abusive 
lawful permanent resident must be 
automatically revoked, however, when 

 i no
immigration category for a married son

resident An automatically converted 
-_ir_ ____ _ *11 -

status is not available, this rule provides petition’s original priority date. 
. that the Service will attempt to Under the provisions of this rule, a

nr^i<^ent stafrmj'vill not affect electronically verify the abuser’s status self-petitioning child must be the child

This provision eliminates the possibility computerized records.aOther Seivice

discretion of the adjudicating officer. If petition may be approved although the

as relating to the abuser or the record 
does not establish the abuser’s

If primary or secondary evidence of 
an abuser’s immigration or citizenship

that the Service will attempt to
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•A

that the

X does not^eedio have received a benefir

t-

Naturalization or Certificate of
•'J

quires a self-petitioning

the “preponderance of evidence*’
----- —- - w mat uie oerviL» win aitcuipv

electronically verify Ibe abuser’s stahis

termination of all prior marriages, if 
any; (3) a legitimated child and an

and convincing evidence that the pr 
marriage was not entered into for th.

■i

p.™nt; (5) a stepchild and a stepparent

'it'
-.issued by a U.S. consular officer

If primary or secondary evidencej>f 
anal ..................... ’"_ 5

.1

■

ling primary or secondary .^KTden^^ord this restridion must be denied if the

SSsits?*

A’

i
'I

•?

J'. •

4

1 t

Bill amended the Act to ensure that self- ‘‘cleyjmd convincing ,

the self-petitioner. Although there may •

Public L^w^a^ea^ Novemb^W?1986. teuduhmt.ji selfipetihousubject to this ’

ofthe'chiid’s’pare'nt and the stepparent which were enacted by Congress to
showing marriage before the stepchild detect and deter immigration-re a e

abusive biological father is the child's 
birth certificate issued by civil 

legitimation; (4) a child bom out of

issued by civil authorities showing the 
f_.„_._________ ’ ■’ - * v -
fide parent-child relationship has been 
established between the child and the

is the child’s birth certificate issued by 
civil authorities, the mairiage certificate 
c.~——— — »
showing marriage before the stepchild

S’-’

F

SSSSm- ■
. changing his or her own immigration ’i’i that the child has been reading with.
Z'm approved self-pe|ition for A -and in the legal .custody of the abuave -

- child will not be revoked solely-becauso adoptIVe parent for at least Z years. .

- .deported, or otherwise-changes > . v ’ by a civil authority establishing the
immigration status. Similarly, a self- ^abuser’s birth in the United States; (2)

... . the abuser’s unexpired full-validity ,
United States passport; (3) a statement immigration file.

permanent resiyem «iU — ..assuBdby « U.G.
automatically upgraded to a petition for certifying the abuser to be a U.S. citizen 
immediate relative classification if the . the bearer of a currently valid U.S.

• .<-•=' . • ' :>•■■ ■ '-A- •"
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!

• This, 
possibi

concemi
supporting---------- .
child relationship to a citizen or lawful the abuser.s
permanent resident. ___immieration or citizenship status, the

»y.-^».iT.n».^byth.
certificate issued by civil authorities; (2) self-petitioner.
a child bom in wedlock and an abusive Eligible for Immigrant Classification 
biological father is the child’s birth
certificate issued by civil authorities,
the marriage certificate of the child’s
parents, and evidence of legal

ry .. .
ApetitionmuHWdenleduhderthe . 

provisions of section 204(c) of the Act 
if there Is substantial and probative 
evidence that the self-petitioner has ever 
attempted or Conspired to enter into a

U151 or Form 1-551 Alien Registration that the marriage was not entered into 
. Receipt Card, or other-proof given by the for the purpose of obtaining 

ule requires a seli-petiuoning Service as evidence oMawful permanent immigration benefits. This limitation 
provide documentary evidence residence will not apply if the self-petitioner has

■ her relationship to the abuser \ If -mary or secondary evidence of lived outside the United States for at j

primary evidence whenever possible, electronicaily verify the abuser’s status the "preponderance of evidence
although the Service will consider any from contained in Service criteria generafiy apphcabie to visa
relevant credible evidence/The computerized records. Other Service petitions and self-petitions. Although
Service’s regulations at 8 CFR 204.1 and L y also bo reviewed at the ' there may be no proof that the marriage
204.2 provide detailed information discretion Of the adjudicating officer. If was fraudulent, a self-petition subject to ;

• changing his or her own immigration 

V

iture cohtrol over the abused

.deported, or otherwise changes

. - petition approved on the basis of a 
. parent-child relationship to a lawful 
.i.permanent resident will not be .

'clear and 'i 
convincing” evidence that the marriage j 
was entered into in good faith.

The provisions of section 204(a)(2) of 
the Act, which were amended by 
section 40701(b) of the Crime Bill to 
encompass certain self-petitions, may 
also preclude the approval of a self­
petition. A self-petition must be denied • 
if the lawful permanent resident abuser ?. 
acquired permanent residence within 
the past 5 years based on a marriage to 
a citizen or lawful permanent resident, 
unless the petition is supported by clear 
and convincing evidence that the prior 
marriage was not entered into for the 
purpose of evading any provision of the 
immigration laws. This restriction will 
not apply if the earlier marriage ended ■ ■ 

» : 
explained in the previous paragraph, the 
"clear and convincing” standard 
imposes a heavier burden of proof on 

- • * - • - • - a a a . a

be no proof that the marriage was

restriction must be denied if the 
petitioner does not provide “clear and :

or conspiracy.-Evidence of the attempt
r - or conspiracy, however, must be 

contained in the self-petitioner’s

Section-204(g) of the Act may also
apply tp a self-petition. It prohibits the

immemaierernuvouxa^ .̂............. . ana tne ueuwr -j ------------ approval of aself-petition if the
abuser becomes a naturalized citizen of , passport; (4) the abuser’s Certificate of marriage creating the relationship to the 
the United States. The abused child , Naturalization or Certificate of citizen or permanent resident.took place
would not be precluded from filing a . citizenship; (5) a Department of State while the self-petitioner was in 
new self-petition for classification as an .Form FS-240, Repprt-df Birth Abroad of deportation, exclusion, or related 
immediate relative after the abuser . 1—..n o«e t -nn 11
naturalizes, provided the child. . . to the abuser, and (6) the abuser’s Form provides
continues to meet the self-petitioning
requirements.

This rule —
child to ]
of his or
and evidence of the abuser’s \

status. Self-
to submit

Section 40701 of the Crime Bill
requires a self-petitioning spouse or
child to be eligible for classification as 
an immediate relative under section
201 (b)(2)(A)(i) of the Act or for
preference classification under section 
203(a)(2)(A) of the Act. Eligibility as an

classification requires more than a mere
showing of a legal relationship to a
citizen or lawful permanent resident of • - - , , , , , - .

_  _________ _ lhe United St.te,; other condition must As 
tatber’s name, and evidence that a bona also be met. Section mo f ettheUnme

petitioners would be subject to certain

Fraud Amendments of 1986 (IMFA)



f

.*••• •

ype;

cruelty. Service regulations at 8 CFR 
216.5(e)(3)(i) currently define the phrase

petition is filed. The rule also does not 
limit the time that may have elapsed

requirements by specifying that only 
certain types of abuse will qualify a

legree the domestic abuse occurred. sexual abuse or exploitation, including rape, 
The qualifying abuse must have taken molestation, incest (if the victim is a minor),

or forced prostitution shall be considered 
acts of violence.

place during the statutorily specified 
time. A spousal self-petitioner must

!

evidence of residency. This rule allows petitioning child, or the self-petitioning 
the submission of one or more spouse’s child will be considered
documents showing the self-petitioner
and the abuser residing together. It also

I
i

“was battered by or was the subject of 
extreme cruelty.” This definition was 
initially developed to facilitate the filing 
and adjudication of requests to waive 
certain requirements for removal of 
conditions on residency. These waivers 
are based on the applicant’s claim of 
battery or extreme cruelty perpetrated 
by the citizen or lawful permanent 
resident spouse or parent. Since the 
regulatory definition has proven to be 
flexible and sufficiently broad to 
encompass all types of domestic battery 
and extreme cruelty, this rule adopts an 
identical definition for evaluating 
claims of battering or extreme cruelty 
under section 40701 of the Crime Bill. 
The definition reads as follows:

For the purpose of this chapter, the phrase 
“was battered by or was the subject of 
extreme cruelty” includes, but is not limited 
to, being the victim of any act or threatened 
act of violence, including any forceful 
detention, which results or threatens to result 
in physical or mental injury. Psychological or

bom to the relationship; police, 
medical, or court documents providing 
information about the relationship; and 
affidavits of persons with personal 
knowledge of the relationship. Self­
petitioners who submit affidavits are 
encouraged to submit affidavits from 
more than one person. Other types of 
evidence may also be submitted; the 
Service will consider any relevant 
credible evidence.

Residence in the United States and 
Residence With the Abuser

Section 40701 of the Crime Bill

I allows the submission of two or more 
documents that, when considered 
together, establish that the seH

at the same location concurrently. A 
L self-petitioner may also submit 

affidavits to estal 
abuser. Self-petitioners who file

affidavits of more than one person. 
Other types of evidence may also be 
submitted; the Service will consider any 
relevant credible evidence.

Battery or Extreme Cruelty
Section 40701 of the Crime Bill 

requires a self-petitioning spouse to 
have been battered by, or been the 
subject of extreme cruelty perpetrated 

requires the self-petitioner to be residing by, the citizen or lawful permanent 
in the United States and to have resided resident spouse; or to be the parent of 
in the United States with the abuser. A a child who was battered by, or who
self-petition will not be approved if the was the subject of extreme cruelty 
self-petitioner is not living in the United perpetrated by, the citizen or lawful 
States or has never lived with the abuser permanent resident during the marriage, 
in the United States. Under the 
provisions of this rule, however, the 
self-petitioner is not required to be
residing with the abuser when the

she was abused while,residing with the 
abuser. Battery or Extreme cruelty that 

med at other times is not 
abuse. There is no limit on

marriage was bona fide. ... v -place elsewhere. 1ms rule, However, 
< Bofore dotormining th st a solf-pe tition' *■ doos not roouird tho solf-potitlonor to

204(g), 
•Service

  deliberately used to perpetrate extreme
petitioner and the abuser were residing cruelty against the self-petitioner or the

---------------------*, self-petitioning spouse's child. Battery 
lay also submit--------------- or extreme cruelty committed solely
iblish residency with the against a third party and in no way 

t ‘ > directed’at or used against the spouse or
- affidavits are encouraged to provide the child is not qualifying abuse.

The qualifying abuse also must have 
been sufficiently aggravated to have 
reached the level of battery or extreme

r

’ convincing” evidence that the earlier ■ • 
marriage was bona fide. >»•'*

Evidence of residency with the abuser 
in the United States may take many 
forms. Employment records, utility 
receipts, school records, hospital or 
medical records, birth Certificates of 
children bom to the spouses in the 

marriage may include, but is not limited United States, deeds, mortgages, rental 
to, proof that one spouse has been listed records, insurance policies, or similar 
as the other’s spouse on insurance documents have been accepted as
policies, property leases, income tax < 
forms, or oank accounts; and testimony |

occurred. •
The qualifying abuse also must have

or lawful permanent resident spouse or 
parent. Battery or extreme cruelty by 
any other person is not qualifying ahi 
unless it can be shown that the Citiz

spouse or child to self-petition. 
. "Qualifying abuse” under this rule is'

described as a person’s principal, actual abuse that meets the criteria of section 
’ ' . ' ’ „ ‘ . ... ”  j

intent. A self-petitioner cannot meet the when, by whom, to whom, and to what

_ 'use, 
tat the Citizen 

or lawful permanent resident Willfully s 
condoned or participated in the abusive 
act(s). - • ' ?■ . .

Only abuse perpetrated against the 
self-petitioning spouse, the self-

Ice will allow a self-petitioner the. specific length of time. It also does not happened at other times is not
irtunity to provide additional . . 1 ? mandate continuous physical presence qualifying abuse. There is no limit on

the time that may have elapsed since the

forms, or bank accounts; and testimony 
or other evidence regarding courtship, 
wedding ceremony, shared residence 
and experiences. Matter of Laureano, 19 
I&N Dec. 1 (BIA 1983). Other types of 
readily available evidence might 
include the birth certificates of children

last incident of (Qualifying abuse' • : 
occurred. • '

s

opportunity to provide ... .
evidence, or arguments concerning the -.
case. A denial under section 204(g) or
204(a)(2) of the Act is without prejudice United States only recently, made any 
to the filing of a new self-petition when: number of trips abroad, or resided with

qualifying. Acts ostensibly aimed at 
some other person or thing may be 
considered qualifying only if it can be 
established that these acts were
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place of abode or principal dwelling show that the abuse took place during 
•marriage was bona fide. •. x ^placeelsewhere. This rule, however, the marriage to the abuser. A self-
' J 77:.-:^“------ ;*n petitioning child must show that he or
must ba denied under section 204(c), ? have lived in the United States or with

' ‘, or 204(a)(2) of the Act, the . the ahuser in the United Stales for any

I
H

since the self-petitioner last resided
with the abuser.

"Residence” is defined in section
101(a)(33) of the Act as a person’s 
general place of abode. It is also

dwelling place in fact, without regard to 40701 of the Crime Bill concerning 
| . A A A t^.A.A • - A « A.

residency requirements by merely
visiting the United States or visiting the
abuser’s home in the United States
while continuing to maintain a general

by whom, to whom, and to wl 
the domestic abuse occurred.

self-petitioner is not living in the United perpetrated by, the citizen or lawful

It requires a self-petitioning child to 
have been battered by, or to have been 
the subject of extreme cruelty 
perpetrated by, the citizen or lawful 
permanent resident parent while the 
child was residing with that parent. 
This rule reflects the statutory

in the United States.. A qualified self­
petitioner may have moved to the 
United States ohly recently, made any

the spouse or child is able to comply .. > the.abuser in4he United States for only b^rcoTm^dby^ab^lnciton 
. wiA tbose a^CutUnje.-'- • ■ • ... or lawful nermanent resident spouse oi

The Service has previously 
. determined that a variety of evidence 

may be used to establish a good-faith 
marriage, and a self-petitioner should 
submit the best evidence available. 
Evidence of good faith at the time of

, proof that one spouse has been listed 
the other’s spouse on insurance
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11/■The acts mentioned in this <

5
>.> - convicted hnd thelggregate sentence -•

>actuaUy Imposed was 5 years or more, J Vs?
6r$0nS * nrAvMarl flint ftffanea uroe • •- • ' ■? -3

i”. *.

• T

•.*

convicted of two or more gambling

>:

battered or subjected to extreme cruelty provides that self-petitioning children 
committed by the citizen or lawful who are less than 14 years of age are not

available evidence of qualifying abuse. 
A self-petitioner is not precluded from '•

petition filed by a person of any age may 
be denied or revoked if evidence

I
qualifying abuse also occurred.

The rule provides that evidence of

Appeals (BIA) has ruled that a person > 
who admitted to having engaged in q
prostitution under duress but had no

of wrongful, oppressive threats, or 
unlawful means. Matter of M-, 7 I&N

or similar refuge may be relevant, as 
. may a combination of documents such 
as a photograph of the visibly injured 
self-petitioner supported by affidavits. 
J *. • » . • • -« *

of credible evidence will be accepted, 
although the Service will determine

the weight to be given to them.

excludable as a prostitute under section 
212(a)(12) of the Act (currently section <

involuntarily reduced to such a state of < . ,
mind that she was actually prevented • ;
from exercising free will through the use i •-

.';V

Mi

submitting documentary proof of non­
qualifying .abuse with the self-petition; 
however, that evidence can only, be used 
to establish a pattern of abuse and 
violence and to bolster claims that

1'
I
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permanent resident spouse, this rule 
requires the self-petition to be . 
accompanied by evidence of the abuse 
and evidence of the relationship 
between the self-petitioner and ttie 
abused child. Available relevant 
evidence will vary, and self-petitioners 
are encouraged to provide the best

- definition—rape, molestation, incest if ./.-Service is not precluded from deciding, ■; turpitudpntheir than a purely political. 
• . the victim is a minor,-and forced-- -..however.that the self-petitioner's • offense, except for certainpetty offenses

prostitution—will be regarded by the a

establishing that the person lacks good
moral character is contained in the
Service file.

r   It also provides that the Service will
abuse may include, but is not limited to, evaluate claims of good moral character
reports and affidavits from police, on a case-by-case basis, taking into
judges and other court officials, medical account the provisions of section 101(f)
personnel, school officials; clergy, social of the Act and the standards of the
workers, and other social service agency average citizen in the community. 
personnel. Persons who have obtained Section 101(f) of the Act lists the classes prostitution convictions was not 
an order of protection against the abuser of persons who cannot be found to be
or taken other legal steps to end the persons of good moral character, and
abuse are strongly encouraged to submit specifies that persons not within any of . 212(a)(2)(D) of the Act) because she was 
copies of the relating legal documents. those classes may also be found to be

■i substance?except for simple possession 
of 30^rarii5 or less of mariiuana: (81

good moral character under section
101(f) if he or she: (1) is or was a uuiawiui means, muuer UJ m~, I loci',
habitual drunkard; (2) is or was engaged Dec. -251 (BIA 1956). A person who was1

___ ____ __ ___ ___ ___________  _ in prostitution during the past 10 years subjected to abuse in the form of forced » SfiV. 
This'ruie also provides that other forms as described in section 212(a)(2)(D) of j—- ---------- -------------- - -

the Act; (3) is or was involved in the i
  smuggling of a person or persons into • .

whether documents appear credible and the United States as described in section excludable, therefore, would not be i
*»-- —*-*’---- _ 212(a)(6)(E) of the Act; (4) is or was a n™ri,d<»tfrnmiw>;nnfm>njfnh.» v

Self-petitioners who can provide only practicing polygamist; (5) has been
affidavits are encouraged to submit the convicted or admits committing acts

abuse are strongly encouraged to subm
copies of the relating legal documents.
Evidence that the abuse victim sought lacking good moral character. The 
safe-haven in a battered women’s shelter Service cannot find a person to be of

I

I

•i
•i

immigration benefits; (10) has been

- penal insti tution for an aggregate period i 

convicted of ah aggravated felony.
The Service must conclude that a 

person who hais been Convicted of an ' 
offense falling within section 101(f) of 
the Act lacks good moral character. The ) 
Service may only look to the judicial 
records to determine whether the person -'3 
has been convicted of the crime, and 
may not look behind the conviction to •’ 
reach an independent determination 
concerning guilt or innocence. Pablo v. 
INS. 72 F.3d 110,113 (9th Cir. 1995); 
Gouveia v. INS, 980 F.2d 814, 817 (1st 
Cir. 1992) ; and Matter of Roberts, Int. 

, Dec. 3148 (BIA 1991).
Extenuating circumstances may be 

taken into account, however, if the 
person has not been convicted of the 
offense in a court of law but admits to 
the commission of an act or acts that 
could show a lack of good moral 
character. The Board of Immigration

• therefore, does not itemize abusive acts
other than those few particularly 
egregious examples mentioned in the

by or was the subject of extreme
cruelty.” ■ ■ ■ . .

This rule requires a self-petitioner to to that period, however, if there is

the self-petition Is based on a claim that may riot have been a person of good 
the self-petitioning spouse’s child was moral character in the past. The rule

who are less than 14 years of age are not 
required to submit evidence of good 
moral character when filing the self­
petition. A self-petitioner who is less 
than 14 years of age will be presumed 
to be a person of good moral character. 
This presumption does not preclude the 
Service from requesting evidence of 
good moral character, however, if there 
is reason to believe that the self­
petitioning child may lack good moral 
character. The rule provides that a self-

i,it I

has violated laws relating tda controlled . - 

iana;(8)

prostitution or who can establish that he 5’^ 
or she was forced to engage in other j

I

 .U6iill2(0)(2)(A)(ii)of
• x'.th&Actttelhas’commlttedtwoormore 

ii. t-offanses for which the applicant was

Setiion 40701 of the Crime Bill

personnel. Persons who have obtained

or taken other legal steps to end the

• behavior that could render the person 7

precluded from being found to be a 
person of good moral character if the •• 
person has not been convicted for the ■■

.however,)  
violence under this

appear violent may be part of an overall., 

. cite all perpetrations that could ba acts

good moral character for the 3 years
• 1 • « 1 • • • v V • «1 *' immediate!

definition of the phrase “was battered ^ petition is 1 • . .
* Service from choosing to examine the

self-petitioner’s conduct and acts priorcruelty."

esiaousmug a paruai nsi Lu«ii may ue “——o———------ v". of 30-gramS bf less of marijuana, io; ..
subject to misinterpretation. This rule, years of age or older to provide evidence ^earnk-his or her Incbine principally from 3 . , 
therefore, does not itemize abusive acts showing that they have been persons of illega! gambling activities of has been W

' ’ - ' —-j------ convicted of two or more gambling
ly preceding the date the self- offenses; (9) has given false testimony 
filed. It does not preclude the for the purpose'Of obtaining

immigration benefits; (10) has been n .
confined as a result of conviction to a

provide evidence of qualifying abuse. If reason to believe that the self-petitioner of days-of inbfe; or (11) has been 
♦La splf-nfttitinn is based on a claim that may riot bave been a person of good of an noaravatod fnlnnvr

affidavits of more than one person. The ; that constitute a crime involving moral

however, that the self-petitioner's offense,except for certain petty 
----------- --------------- --------- - unsupported affidavit is credible and 'p or off erises committed while the person i

Service as acts of violence wheneverthat it provides relevant evidence of wasless’thand.flyearsbfa^eas ‘ Jl/S
they occur. Many other-abusiv&actions, . ..sufficient weight to meet the self-. ^.desaibeddii sectibii 212(a)(2

may ulso be qualifying acts of. .. petitioner’s burden of proof. .
violence under this rule. Acts that; in < : , Godd Moral Character
and of themselves, Jriayndtlnitiailly .-.v -- ,- - 
appear violent may be partof an overall, - Section 40701 of the Crime diu ... —jt—r__,_----------- ------------------------- --

pattern of violence. It is not possible to requires all self-petitioners to be persons provided that, if an offense was * • ■ 
. cite all perpetrations that.amid be acts ■ of£ood moral cEaraqter^ut does not .) committed outside the: United States, 

. of violence under certain circumstances, specify the period for which good moral, was not a purely polltical offense; (7) 
The Service does riot wish to mislead a character must be established. This rille tag violated laws relating to a control

. self-petitioning children who are 14
w • ■ . . . . . . .• " rw* • • • 1 . wtawwa aF aaa av nlrlor nrntnnn ovrino
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■adequate ernployment in the foreigna court of law.'.t. a luuh ui mw. , \
5 •; This rule also provides that a person thdn the self-petitioner or the child of a

character, unless he or she establishes , States; (6) existence of other family 
members who will be legally residing in

'•it .

of education opportunities; and (8). - 
adverse psychological inipact of ■

imprisoned for stidi'acts, although the ini

meaning, however, largely 
context of suspension of d(

provide evidence relating to
11 of the following areas, in a<background check from each locality or 

state in the United States in which the

self-petition. Self-petitioners who lived circumstances peculiar to each case, 
outside the United States during this Matter of Hwang, 10- I&N Dec. 448 (BIA 
time should submit a police clearance, 1964). The hardship requirement

family

A

The Service will consider other credible country after having spent a number of J available or reasonably accessible in the

self-petitioner’s good moral character.
The Service of the Department of

“Extreme hardship” must be 
evaluated on a case-by-case basis after a

longer a person of good moral character 
or that he or she has not been a period

i

!

herself, or his or her child. It similarly

to life in another country, (3) serious I

of good moral character in the past, a 
pending self-petition will be denied or

■

•.

which necessitates medical attention 
the petitioner does not show that his or not adequately available in the foreign

; directives, training courses, the field 
illness of the person or his or her child handbook currently under development 

by the Service, and other policy and 
procedural directives.

. J

$

i

__      officers who will adjudicate these self­
requires a seff-petitioning child to show of the person’s children and their ability petitions. This guidance is expected to
that his or her deportation would cause to speak the native language and adjust be in die form of implementing
extreme hardship to himself or herself.
The self-petitioner has the burden of
proof; a self-petition must be denied if

self-petitioner resided for six or more 
months during the 3-year period 
immediately preceding the filing of the

criminal background check; or similar 
report issued by the appropriate 
authority in each foreign country in 
which he or she resided for six or more 
months during the 3-year period 
immediately preceding the filing of the 
self-petition. If police clearances, 
criminal background checks, or similar

State will conduct additional record 
checks before issuing an immigrant visa 
or granting a self-petitioner’s 
application for adjustment of status. If 
the results of these record checks 
disclose that the self-petitioner is no

j
I

f4
i
ispent time abroad suffer this kind of 

hardship. Matter of Uy, 11 I&N Dec. 159 
(BIA 1965).

deprivation contemplated in a situation 
characterized by “extreme hardship" 
within the meaning of section 244 of the 
Act is not a definable term of fixed and 
inflexible content or meaning; it 
necessarily depends upon the facts and

■' —s ■ .• •

review of all the circumstances in the
case. This rule, therefore, does not 
include a list of “factors" that would 
automatically establish an applicant’s 
claim to extreme hardship. Each self­
petitioner is encouraged to cite and 

i o  _________ document all the reasons that he or she
the approval of a self-petition will be believes that deportation would cause 
revoked..

Extreme Hardship

Section 40701 of the Crime Bill also 
requires a self-petitioning spouse to

of hardship that has been characterized - laws, social practices, or customs in the 
as extreme, since most aliens who have foreign country that would penalize or 

ostracize the self-petitioner or the self­
petitioner’s child for having been the 
victim of abuse, for leaving the abusive 
situation, or for actions taken to stop the 
abuse; (5) the abuser’s ability to travel 
to the foreign country and the ability 
and willingness of foreign authorities to 
protect the self-petitioner and/or the 
self-petitioner’s child from future abuse; 
and (6) the likelihood that the abuser’s 
family, friends, or others acting on 
behalf of the abuser in the foreign 
country would physically or 
psychologically harm the self-petitioner 
and/or the s^lf-petitioner’s child.

The SerVice will develop and provide 
further interpretive guidance concerning 
the extreme hardship determination in

dependents; or'(2) committed unlawful •
. acts that adversely reflect upon his or ’' ------------------------------------- .

*' ... her moral character, or was convicted or additional guidelines for the

• . acts-do not
? of lack of good moral character. *. ' 

Under this rule, primary evidence of
good moral character is the self- context of suspension of deportation
petitioner’s affidavit. The affidavit cases under section 244 of the Act.
should be accompanied by a local police It has been found that the personal 
clearance or a state-issued criminal deprivation contemplated in a situati

This rule also provides that a pprson than the self-petitioner or the child of a country; (5) person’s and the person’s
will be found to lack good.moral self-petitioning spouse, such as . - child's length of residence in the United
character, unless he or she establishes . extended family members, cannot be the States; (6) existence of other family 
extenuating circumstances, if he or she:,basis for a self-petition under this-rule. members who will be legally residing in
(1) willfully failed or refused to support'‘ . The phrase ‘ extreme hardship”, is. not the United States;‘(7) irreparable harm 

 defined in the Act, and sections .40701 that may'arise as a fesult of disruption, 
and 40703 of the Crime Bill provide no of educaUon opportunities; and (8) -

Aerpretation of this requirement. The dendrtation^
: require an automatic finding phrase "extreme hardship” has acquired f > /; • 
;ood moral character. ' . ' a settled judicial and administrative
us rule, primary evidence of ‘ meaning, however, largely in the

context of suspension of dep<
cases under section 244 of thi

encompasses more than the mere
economic deprivation that might result
from an alien’s deportation for the
United States. Davidson v. INS, 558
F.2d 1361 (9th Cir. 1977); and Matter of
Sipus, 14 I&N Dec. 229 (BIA 1972). It
has also been found that the loss of a job
and the concomitant financial loss

reports are not available for some or all incurred is not synonymous with 
locations, the self-petitioner may < ’ ’ ’ . ’
include an explanation and submit 564 (9th Cir. 1977). Similarly,
other evidence with his or her affidavit, readjustment to life in the native
» MW VW. * ,WW ..... W..0.MW. W...W. W.WM.W.W WWW.... , W..W. .... . ...a- WWW... w a-w..-ww- w. . .

evidence of good moral character, such years in the United States is not the type foreign country; (4) the existence of 
as affidavits from responsible persons
who can knowledgeably attest to the

extreme hardship.
Some precedent suspension of

deportation cases have discussed the
reasons why a particular applicant was
found to have established that his or her

show that his or her deportation would deportation would cause extreme
cause extreme hardship to himself, hardship. These reasons include the: (1) self-petitioning cases to the Service
herself, or his or her child. It similarly age of the person; (2) age and number c"5 1 " —

commission of the offense or offenses in here deportation would cause extreme country; (4) person’s inability to obtain 
. nr in,., ' - hardship. Hardship to persons Other jHahimta nmnlnvmanf in fha fnrolon

In some jself-petitioning cases, the - 
circumstances surrounding domestic 
abuse and the consequences of the 
abuse may cause the extreme hardship. 
These self-petitioners may wish to cite 
and provide evidence relating to some 
or all of the following areas, in addition 
to any other basis for believing that 
deportation would cause extreme 
hardship: (1) the nature and extent of 
the physical and psychological 
consequences of die battering or 
extreme cruelty; (2) the impact of the 
loss of access to the U.S. courts and 
criminal justice system (including, not 
limited to, the ability to obtain and 
enforce: orders of protection; criminal 
investigations and prosecutions; and 

 law proceedings or court orders 
regarding child support, maintenance, 
child custody and visitation); (3) the 
self-petitioner’s and/or the self- 

extreme hardship. Lee v. INS, 550 F.2d petitioners childIs need for social,
- ..... medical, mental health, or other

supportive services which would not be
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I. Derivative Child Included in the Self- submissioq of documentary evidence of

r <

Petition

inship has been previously 
;sed under “Child of a Citiz

The Act does not define a "good- ■>

r.

concerning primary or secondary 
supporting documentation of a parent-

what weight to give to this evidence.
Generally, more weight will be givenspouses are not living together and the 

marriage is no longer viable. Matter of

reltpeSioner allies for an immigrant reports, police reports, and other official 
• a a* * i UrtzMimnnle Qal F.nof itinnorc

statutory definition includes certain

proof that one spouse has oeen 
the other’s spouse on insurance

J_. V.

.1

J

, *. c 
■ ’’t

photocopy of any supporting document 

although the Service reserves the right

the derivative relationship withJthe self- 

submitted, however, when the child
J

Good Faith Marriage
Section 40701 of the Crime Bill

In accordance with the provisions of 
section 40701 of the Crime Bill, this rule 

all credible evidence submitted with the 
application before reaching a decision. 
It also states that the Service will 
determine what evidence is credible and

1 ~
policies, property leases, income tax 
forms, orbank accounts; and testimony
policies,]

, forms, or.1 
or Other l.
wedding ceremony, shi

permanent resident of the United States 
based on the derivative relationship.

marriage took place, does not prove, 
itself, that a marriage was not entered

A

marriage. The self-petitioner should
submit the best evidence available.
Evidence of good faith at the time of
marriage may include, but is not limited —-------- --------------
to. proof that one spouse has been listed derivative son °r daughter wh 

as the other s spouse on insurance i--------------------

concerning the interpretation of this

a marriage that is entered into for the 
primary purpose of circumventing the 
immigration laws, referred to as a

recognized as enabling a spouse to 
obtain immigration benefits. Lutwak v. 
United States, 344 U.S. 604 (1953) and

1975). A spousal petition will not be 
denied, however, solely because the'

person entered into a marriage in good t——....
faith is whether he or she intended to visa abroad or adjustment of status in 
establish a life together with the spouse the United States. A new petition will 
at the time of the marriage. The person’s not be reouired.
:aSMso,

her subjective state of mind at the time the abuser, but must qualify as the self-
of the marriage. Separation from the petitioning spouse s child under the
other spouse, even shortly after the - definition of child contained in 
marriage took place, does not prove, by section 101(b)(1) of the Act. The 
itself, that a marriage was not entered statutory defimUon includes certain „olllations
into in good faith. Bark v. INS, 511 F.2d children bom in or out of wedlock, and at 8 CFR

variety of evidence to show a good-faith be unmarrred and less th^ 21 y aDplicabie t0 SUDDOrtinB4

i'

This rule requires a derivative child to applicable to supporting 
continue to be a “child" until he or she documentation. An ordinary legible 
based1on the dJrivE dassificaion. A may be submitted with a petition, 

married or more than 21 years old will to require presentation of the original

ing spouse to submitted, however, when the child 
a the self- applies for an immigrant visa abroad or

- adjustment of status to that of a lawful

.
marriage to the abusive citizdn or lawful types of readily available ' petidoner, jiie rule^also provides Qu

. . permanent resident in good faith. This / • Sn^Wtinciude the^birth the derivative child caala 8™“* ..
rule provides, therefore, thata self^r^; , law^pepnwieiii^idence only if t^ie
petition cannot be approved if the^elf-. .;
petitioner married the abuSer sdlely to .
obtain immigratiori.beriefits. A.se^i-G-V * „„ 

only provide a “preponderance .of?.  . t j.j L a,
idence showing that he or she married

trr - ->« * * O — —  . . . ; - rw;

in good faith. Persons who are subjed <;
to the IMF A restrictions may be ‘
required to meet a heavier burden of
proof to establish that a marriage was j
entered in to in good faith, as discussed petition, if the child has not been
previously in the section entitled ’ ** ’'
“Eligibility for Immigrant  or her own self-petition. This rule naseu uu me uerivauyv
Classification." allows a derivative child who has been Primary evidence of a parent-child

The Act does not define a "good- included in a parent’s petition to later relationship has been. previously
faith’’ marriage or provide guidelines for gie a self-petition, provided the child discussed under “Child of a Citizen or

however, persons applying for It also allows a child who has been
immigration benefits based on a classified as an immigrant based on a
marriage are generally required to oetition filed by the abuser or another

certificates of children born to the .

■ to primary evidence and evidence 
provided in court documents, medical

documents. Self-petitioners, therefore, 
are strongly encouraged to submit this 
type of evidence whenever possible. 
Self-petitioners who submit affidavits 
are urged, but not required, to provide 
affidavits from more than one person. 
Other forms of documentary evidence 
may also be submitted, including 
evidence that has not been discussed in 
this rule or identified in the Service

Petition ’ . ■ 
Seaion 40701 of ihe Oto. BUI .Hows poUUoh. 

any child of a self-petitiomn|
be derivatively included in

classified as an immigrant based on his 
or her own self-petition. This rule

included in a parent's petition to later
—. — * * •. « ell *1- —. -I- -11 J .

laiLU uiaiuagv ---------- - ------------- me a ocu-pcuuvu, ------ --------------1 - ------- ’ A, „ —-

evaluating the bona fides of a marriage; meets the self-petitioning requirements. Lawful Permanent Kesident. 1 ne
however, persons applying for
immigration benefits based on a

into the

classified as an immigrant based on a 
petition filed by the abuser or anothermarriage are generally requ

establish that they entered  ,
marriage in good faith, and a significant parent’s self-petition; including the 
body of case law has developed child in the self-petition will not affect

Federal. Register / .Vol. 61, No, 59 /-Tuesday, March 26, 1996 ./ Rules'and, Regujaggns

not Be Issued an Iihpigrant visa or f; 
 granted adjustment bf status as ^ ... .'

oetitiohe&tw rule also provides that
supra,. Other types of readily aval 
evidence might include the birth

relatioi 
discussed under

Service's regulations at 8 CFR 204.1 and
- 204.2 provide additional information 

 concerning primary or secondary
- relative to be derivative^ included in » supporting documenteUon of a parent­

child relationship. Other types of
uluu AAA aaav o=.. 1 evidence not specifically discussed in '

r  the validity of the petition submitted by this rule or the Service regulations may
requirement. It has long been held that the abuser or another relative. also be submitted; the Service will

.. - ----------- .u- No separate petition is necessary for consider any relevant credible evidence.

.......................................... ................. E’U.-e.taCe.e,.!

fraudulent or sham marriage, cannot be abuse. The derivative child also does
' not need to have lived in the United ----- ...^

States or to otherwise satisfy the criteria provides that the Servicejvill consider 
  for filing a self-petition. He or she,

Matter of Phillis, 15 I&N Dec. 385 (BIA however, must meet the requirements
------- - ’ -• ‘v for immigrant visa issuance abroad or

adjustment of status in the United
States. An eligible child, including a

 o_. z child bom after the self-petition was
McKee  ̂17 I&N Dec. 332 (BIA 1980). The approved, may be added to a self­
key factor in determining whether a petitioning spouse's petition whenjhe
oerson entered into a marriage in good I
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emiested by the Service will remain i < < priority date to the self-petition. The . applictmteand qu«»Wd adjustment of

6£=SggFs "SSSSSSs --£$3?^-

V • •»'t

Immi] •Hi

pf a self-petitioning spouse of an '
- abusive citizen of the United States is

ipply for immigrant visa issuance ~ 
inroad or adjustment of status to that of

c

Application to Register 
tesidence or Adjust Status,

103.3.

priority date for the applicant’s country 
of birth under the family-sponsored 2 A

procedures, a self-petition received in t 
Service office will be stamped to show

Service. Some persons who are the 
beneficiaries of approved self-petitions,

Act.
attached or a fee waiver is granted, and issuance or adjustment of status because who was not in lawful nonimmigrant

the date the self-petition is properly permanent residence during any single obtaining an immigrant visa. An
filed. A self-petitioner who has been the year. Self-petitioners who are subject to immigrant may lawfully travel to the

/

■ Bill, hny^ejfcpethianerwhb qualifies for

second preference classification as 
“current” or lists a date that is earlier 
than the self-petitioner’s priority date. 

In addition to meeting requirements

self-petitioner who is applying for an 
immigrant visa at a U.S. consulate or 
embassy abroad must prove that he or 
she is not included in any of the classes 

I 
admitted to the United States, or that 
any basis for inadmissibility has been 
waived. A person seeking immigrant 
visa issuance abroad may also be subject 
to the provisions of section 212(p) of the 

This provision requires a person

status on the day he or she last left the 
certain limits on the number of qualified United States to remain outside the

Untied States is regarded as an 
immediate relativejpfa U.S. citizen 
under section 201(b). of the Act and is 
not subject tp direct numerical 
limitations. A qualified derivative child

360. Since section 40701 of the Crime 
Bill requires all self-petitioners to be 
residing in the United States when the 
self-petition is filed, a self-petition 
cannot be filed at a United States 
consulate or embassy abroad. A self­
petition also cannot be filed at a Service 
office overseas. Consular officials and

found eligible for lawful permanent
residence in the United States.

Neither the Act nor this rule limits the of persons who, by law, cannot be 
ictition received in a overall number of self-petitions that

' may be accepted and approved by the
the time and date of actual receipt. It 
will be regarded as properly filed on 
that date, provided it is properly signed 
and executed, the required fee is

it otherwise complies with the 
provisions of 8 CFR 103.2. This rule 
provides that the priority date will be

or Adjustment of Status
Approval of a self-petition does not

guarantee immediate eligibility for
immigrant visa issuance or adjustment
of status to that of a lawful permanent
resident of the United States. The  .
beneficiary of an approved self-petition concerning visa number availability,

__________________ must meet several additional
Service officers overseas have not been requirements before he or she will be
delegated the authority to approve a
self-petition.

In accordance with standard

limitations. These self-petitioners may 
apply for immigrant visa Issuance “ 
abroad or adjustment of status to that of 
a lawfill permanent resident of the 
Uniteci States without regard to

A self-petitioner who is the spouse or 
child of an abusive permanent resident 
of the United States, however, is subject , 
to immigrant visa number limitations, as 
are the qualified derivative children of 
spouses of abusive permanent residents. 
These self-petitioners and their 
derivative children are not eligible to 
apply for immigrant visa issuance or 
adjustment of status until their 
immigrant visa numbers have become 
immediately available. Visa numbers for 
these self-petitioners and their

immediately available only when the 
Department of State Bureau of Consular

Decision
If the preliminary decision on a

the visa pe°tition.-Hie burden of proof to . 
certified by a competent trwisWor.';; ^ establish the filing of Uie visapetition, n« the enm.ca

'W^ProperFUing and Pridri^’Date,rg or of the .

■'a®f?<-;-..‘This rule requires splf-petitionere to.. ■ claimed filings through a search of the 
''SK rTrt™ I—SAO PnHttnn for ? ? . ; . CArafe-n'c cArnpytAriynd records or other

records deemed appropriate by the

■

w
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ipplication. Other self-petitions Commissioner for Examinations in these self-petitioners and their
be filed at the INS Service Center accordance with the provisions of 8 CFR derivative children are considered 

- 103.3. 7

however, will be forced to delay filing 
their applications for immigrant visa

sections 201 and 202 of the Act place

persons who may be granted lawful country for at least 90 days before

abuSer td accord the self-petitioner • ■ the self-peUtlph and establish the

r-----------■ relative under section 201(b) of the Act
will be provided with written notice of and is also exempted from these
this fact and offered an opportunity to ----
present additional information or
arguments before a final decision is 

  rendered. If the preliminary decision is
accompanied by the fee required by 8. • . base d on derogatory-information of -

unable to pay the prescribed fee may self-petitioner will alsf^be offered an 
request a fee waiver under the . " • ■ • nr>r>nrtuni»v tn rebut the deroeatorv
provisions of 8 CFR 103.7(c). The self-

the documentary evidence specified in 
. this rule. . . ..

Under the provisions of this rule, a 
self-petition filed concurrently with a 
Form 1-485, / ....................  ‘ '
Permanent Resii  
may be filed at the office haying 
jurisdiction over the adjustment of 
status aj ” ’
should 1
having jurisdiction over the self-

Ki ” • ■

iedby the Service"will be :

Service’s computerized records or other'■»' ' complete Form I—360,-Petition for
Amerasian, Widow(er) or Spedal
Immigrant. As directed in 8 CFR ?<. >-• adjudicating officer.

'EC 103.2(a)(2), the person filing the self­
petition must sign the Form 1-360. A
thTpedtio^ for a'childwhote'leX tSi propml/filed self-petition is adverse to also considered to be an immediate 

14 years of age. Any self-petitioner may the self-petitioner, the self-petitioner snifM of th*
• , be represented by an attorney or • , ' *-------- -1 J~J -’‘l’ "''“~

‘ accredited representative as described
in 8 CFR 103.2(a)(3), if he'or she so
chooses. . ’ ■ ' r

Each self-petition must be

CFR*1017(bXl)J. A self-petitioner who is which the self-petitioner is unaware, the numerical limitations 
unable to pay the prescribed fee may self-petitioner will alst^be offered an
request a fee waiver under the . " • . ‘ Opportunity to rebut the derogatory
provisions of 8 CFR 103.7(c). The self- information in accordance with the
petition should also be accompanied by provisions of 8 CFR 103.2(b)(16).

. pach self-petitioner will be sent a
written notice of the final decision on
his or her self-petition. If the petition is
denied, he or she will be informed in
writing of the basis for the denial and

, of the right to appeal. This rule allows
ari adverse decision on a self-petition to
be appealed to the Associate
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Public Law 103-317, was enacted
August 26,1994. It lifts certain'. ... 
restrictions' on adjustment of status 
under section 245 of the Act on
applications grantedhefore October 1," -•
1997. Persons seekiiit "
status benefits of Public Law 103-317
may be subject to a financial penalty,-‘ ?;•; .,  ,  
since .the law requires most persons part of IMFA.to detect and deter *
seeking adjustment of status under this ?', immigration-related marriage fraud. lt 
provision to pay an additional sum ih1*-- impose? conditions on tbe lawful ■ 
excess of the standard adjustment of : '■" permanent resident status of certain
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person who has prc^erly fikd an " 7 '
adjustment of status '.application under 
section 245 of the Act to request : ?'

 pSpS-••

becomes a lawful permanent resident' --i 
upon approval of the adjustment of . 

- status application. > • •-. - .'• ■' ; < •• >j r A

J

■ the United States. This.law; section.' ..
■ ‘’Ithe PFP"1™®?1'of Co”i
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status must also meet the applicable : i; a person who last entered the country as status

the joint petition 
. •J*. _‘ V-??J

' ;r,i;J?6t< ifo ‘r\: •- ;•, f

Section 40701 of the Crime-Bill does

r* r

- An applicant must further prove that he ■ abuser isalso the citizen who had filed
or she is hot included in any of the : ■ the'fin'ance(e) petition. The statutory

< classes of persons who, by law, cannot_•* languagnbfsection 245(d) of the Apt; 
beadmitted to the United States;-pr thatdoes hot preclude < conditional '?■ • 
any.basis for inadmissibihty has been,■- -resident;^.personwho last entered the the Act^lhofipply!ttfa’-^® WlTb^ 
waived. Persons seekmg adjustment of ■ ’ United'States witha fihance(e) visa, or jm: -

status must also- meet the applicable : u r„ —. L- ?  
requirements of section 245 of the Act-'- a dependent child of a finance(e) from
A qualified adjustment applicant ■ '•>' filing a self-petition and seeking ;

immigrant visa issuance abroad.
Amapplication for adjustment of.

--——-rt.—™™. — status may be filed.cbncuirently with
Section 4070Tof the Crime Bill does . the self-] ' - ’ • -

not provide adjustment of status ' ‘.f.exempt'nom immigrant i
benefits. Self-petitioners, however, may'^ limitations or if ah immigrant visa
benefit-from certain other pro^ibns of : humberwbuld be immediately available
the Act One such provision is a' fr. —A if the 'selFpetition was approved. Other
recently enacted law that temporarily .self-peti(ionefsLwho’Wish to adjust
allows many previously ineligible • stati^ in thd Umt^ States may file the

persons to seek adjustment of status in ' self^etition separately and submit the

uw^ui Lue i^panmemoi commerce, - their immigrant visa numbers become complete 'andfile Form 1-765?.

requirements for adjustment of status in-. - instructions proyi'de'd with the form. A •. 
the United States may request Form I-. self-petitioner who kubstahtiates that he

igtKiaiSSiia- sesuon
alic Law 103-317216oftheAct; : - Many self-petitioners wiUqualify for

-;. Section 216 of the Act was enacted as employment aulhoiizatiba under 8 CFR 
- 274a.i2(c)(9)i.-Tlitaprovision allows a'

authorizatiohunderthe’existing-- 
proyisions of 8 CFR:274a.l2; Qualified

employment authprizatiohshould?'
applicants who wish to request

wssitts
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necessarily miigible for wai vers of the 
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274a.l2(c)(14) if the person shows an

Fcirfn OBS tod to pay the Form 1-765 of Uiis interim rtde araas follows: The

the reasons set forth in 8 GER 242.5(a)(2)

. I

i

spouse or parent withdrew or refused to 
file the necessary immigrant visa

242; 5(a)(2)(vd)(D)or ffi) Also voluntary without allowing any such petitions to and Naturalization Service, in 
Z4Z.5tajlZJl.vij tuj or tnj. ruso, vuiumoiy __ o Ko-Minoc of a -------

there are compelling factors warranting sections; (4) correctmg a typograp™ 
a grant of voluntary departure. A person error by replacing Form I 30 w

*

. 112 of the immigration Act of 1990 topermission under 8 CJ* K 
:(c)(12) to be employed for the 
of time prior to the date set for

application form or fee for requesting 
voluntary departure for these reasons,

iployment authorization on the basis 
the voluntary departure grant will be

• ’ • . r

‘it of voluntary departure. Voluntary Forimi-^65 ^^pay^the Foraa 1-765

Department of Justice, Immigration and 
Naturalization Service to be a 
"significant regulatory action” under 
Executive Order 12866, section 3(f), 
Regulatory Planning and Review, and 
the Office of Management and Budget 
has waived its review process under 
section 6(a)(3)(A).

Executive Order 12612
The regulations adopted herein will

although a person requesting 
employment authorization on the basis 
of the voluntary departure grant will be 
required to file Form 1-765 and to pay 
the Form 1-765 application fee or to 
establish eligibility for a fee waiver.

A person who has been placed in 
deferred action status, an act of 
administrative convenienceto the 
Government that assigns a lower

granted permission under 8 CFR 
274a.12( “ ”
period of time prior to-------------
voluntary departure, if the person shows 
an economic need to work. Extensions

■ the numerical limitation on immigrant 
visa issuance; or (3) has a priority date 
for an immigrant visa not more than 60 
days later than the date shown in the 
latest Visa Office Bulletin and has

R”- *

citizen or lawful perinanent resident to 
immediately self-petition for immigrant 
classification.Prompt implementation 
will also allow a spouse or child who is 
filing based on the relationship to an 
abusive lawfid permanent resident of

favorable place on the immigrant visa 
number waiting list. Qualified self- 
petitioriers are all residing in this 
country and are persons of good moral 
character. They have been prevented 
from obtaining immigrant classification 
in the past solely because their abusive

CFR 242.5(a)(2) (v). (vi), or (viii) may be discussed a program created by section permitting certain spouses and children

. provide additional visa numbers to
spouses and children of legalized aueus inclivKiuais residing in me umiea state 
that ended September 30,1994; and (6) to be classified as immigrants based on 

~  amending 8 CFR 205.1 to reflect the
of voluntary departure and employment requirements of 8 CFR 103.2(a)(7)(ii),
authorization may also be requested. V-Mzhp""1 ~~ ’
Requests for voluntary departure under of an. approved petition when the
8 CFR 242.5(a)(2)(v),.(vi), or (viii) may
be made to the local Service office

applicatipn fee or to establish eligibility changes to tWAclTnadEjby section 
r-rdfed waiver. -■ 40701 of the Crime Bill bettime effe

Furthermore, a self-petitioner would on January K 19§5. Immediate 
nt be nrecluded from requesting the implementation of this rule wi

[• .i. enr

Most offierself-petitiohers will be ! ?:.f econpndcpeedtpwork.'rtiere isno

petition for them. 

Regulatory Flexibility Act

The Commissioner of the Immigration

accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has 
reviewed this regulation and, by 
approving it, certifies that the rule will 
not have a significant economic impact 
on a substantial number of small entities 
because of the following factors. By 

i
to self-petition for immigrant 
classification, the rule will allow some 

-nouses and children of legalized aliens individuals residing in the United States 
______2 I T a . - ’ _ ’ l 
amending 8 CFR 205.1 to reflect the the relationship to an abusive citizen or
 ' lawful permanent resident spouse or
which provides an automatic revocation child. It will not affect small entities.

re^*&ns topayffiefihngf«and Executive Order 12866 
 associated service charge after the check - Thisrule is notoonsideredby the

having jurisdiction over the applicant’s or other financial instrument used to
place of residence. There is no pay the filing fee is returned as not

’■ — r ----- *»-- payable.

Family Well-Being
This regulation will enhance family

well-being by allowing qualified family 
members of citizens and lawful
permanent residents to self-petition for
immigrant classification if they are
living in this country. These family . „
members were formerly precluded from not have substantial direct effects on the 
obtaining this benefit because the abuser States, on the relationship between the 
refused to file the necessary relative visa National Government and the States, or 

priority to the alien’s removal from the petition. on the distribution of power and

employment authorization benefits of 
any other provision of 8 CFR 274a.l2

applied for an immigrant visa at a'

(4) who is the beneficiary of an 
employment-based petition with a 
priority date earlier than August 9,
1978, and who meets certain other 
requirements outlined in 8 CFR

departure may be granted under 8 CFR

.. —(J.

<•
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AmDlovment authorization while the’.’’United; States; may also request TheServJce  ̂iipptanwtation of this
adjustment application is pending- \ .. employment authorization under 8 CFR rule asa^.interim rule/with pro on
before the Service. uresis'-. 274a.l2(c)(14)ifthe person shows an for postmrdtaulgation public comment, .

~ Most other self-petitioners will beS economic need tp work There is no is '
eligible to request voluntary departure >•. application process or fee forplacpment 
prior to or after a deportation hearing for In deferred actionstatus .although a . (d)(3). Methodist Hospitalof 

(v), (vi), or (viii), and may qualify for ■•si 
employment authorization based on thh
grant of voluntary departure. Voluntary
departure may be granted.under 8 CFR 

. _ _« x . z ___ .. i_ 1_ _ 1 j
■ ' her nonimmigrant'student or exchange Furthermore, n self-petitioner w
.. visitor status (F-l, F-2,'J-d, or .>2.< I . not be. precluded^from requesting

nonimmigrant classification) solely ' , ■ employment authorization benefit
because a private bill had been -. i:
introduced in his or her behalf. It may

to a person who is admissible to the . 
United States as an immigrant, and: (1) 
who is an immediate relative of a U.S.

tuse"excej Ions

40701 of theJCriihei Bill became effective
w V - w-' ll . -.-.ag

ESSE,*

 under which he or she may qualify.
Ug^2edunderj®^?j2.5(a)(^(yi) • - other Regulatory Changes

In addition to making regulatory
changes necessary to implement the

Bill, this rule makes necessary 
grammatical and format changes to 
ensure consistency and clarity. It also 
makes technical changes by: (1) 
amending 8 CFR 103.1(f)(3)(iii) to 
update regulatory and statutory 
references; (2) amendig 8 CFR 

; — - provisions 
concerning the appeal of a denial of a 
petition for a Replenishment 
Agricultural Worker (RAW) under part 
210a of the Act, since that program 
expired at the end of fiscal year 1993

be filed; (3) revising the headings of 8 
CFR 204.1 and 8 CFR 204.2 to more 

sections; (4) correcting a typographical
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e. Revising.tho roforenca in

iriformaUoncontained in Servii

BReform and Control Act of 1986?; and discretion of the adj

i •

•j •

■1
V-

(GG) A self-petition filed by a spouse PART 204-»MMIGRANT PETITIONS
I

6. The autfiority citation for part 204

1153,
. i .

* •

^s:or^,iens-Nonimmi8rants'Passports and visas. abusive citizen or resident

204(a)(l)(B)(i) of the Act for a qualifying

5. Section 103.2 is amended by . immediate relative under section 201(b) 
revising the heading of paragraph (b)(17) the Act must file a Form I—360,

documents.

iriir"\n\n.8 reference m paragraph (b) *
(17) Verifying claimed citizenship orup o

Ifa:

*■

and by adding three new sentences at 

follows:

addin]
to rea<

ftdwri faster / Vol. 61, No, 59 /-Tuesday, March 26, 1W8 7 Wton.lwlon,

responsibilities among the various
levels of government. Therefore, in - uaJAIuaijlo s zui.udhsj ot

chapler'ltofeadyBCra^'

■J ■

1'

[c8 w

I <’■*

(ne)«K"?.-S2”2?Z?1hh±^!‘ ^„™Xpp"“,lora’pe,l'l<,"’'md<>"”' 

to read *‘8 CFR part 223”; * . * * .
r !-s__ .i_

(0(3)(iu)(L) to “§ 223a.4 of tKhapter
^^Rlvilin^tEpTf223 1 • permanent resfdent status. •• *1
n(3)(iii)(X) to% 2n4er1m?!.r?J?fragraph HP.der section
(0(3)(iii)(X) to ”§ 204.1(b) of this 
chapter” to read "8 CFR 204.3”;

*

Act for classification as ap immediate 
relative under section 201(b) of the Act 
or as a preference immigr-ant under

-us. r,le“

nerasian.

(0* ‘
(3)
(iii) *

or child basecLon thTrelaUonship7o“^ 
abusive citizen or lawful permanent 
resident of the United States for 
classification under section 
201(b)(2)(A)(i) of the Act or section 
203(a)(2)(A) of the Act;
* » * * s »

4. Section 103.2 is amended by 
adding a new paragraph (b)(2)(iii), to 
read as follows: ’ . j

§ 103.2 Applications, petitions, and other 
documents.
* * * * *

(b) * * *
(2.). * * *
(iii) Evidence provided with a self-

. , — orresiaent. iaeser»r„ j5CSr^inJgly,.c2lapt?r ? of title 8 of ‘be W1?1 consider any credible evidence 

as follows:

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

5 U S C S52*552a; 8 u s c-
1252 note’1252b-13°4.

1356; 31 U.s.c. 9701; E.0.12356, 47 FR
CTR ' ax^27’ 3 ^?8'/1^82 Comp;, p. 166; 8

§103.1 [Amended]
2. Section 103.1 is amended by

Uns chapter” to read “section 103 of the
Act of October 28,1977”;

relative under section 201 (b) of the Act

r unduy e.ldcie is uu.^iS.: -fie 
determmation of what evidence is Form 1-130, PeUtion for Alien Relative,
credible and the weight to be given that These petitions are described-in § 204.2- 
evidence shall be within the sole (2) A widow or widower of a United
discretion of the Service. States citizen self-petitioning under
* * * * * section 204fn Wilf Aina ___

of certain Cuban and Haitian nationals computerized records.' Other '
under section 202 of-the Immigration , recordsmay also be reviewed at the

d as foUows:immigration or citizenship status, the 

§ 103.1. Delegations of authority.

•mu uy auumg mree new sentences at Petition for Amerasian, Widow, or 
the end of paragraph (b)(17), to read as Special Immigrant These petitions aTe 
r""-..... described in § 204.2;

(3) A spouse or child of an’abusive 

resident of

action 204(aXlxXj^
^(3)(l)(B)(u). or 204(a)(1)(B)

's
■> 
'■

on the infonnation submitted by the

levels of government. Therefore, in •

tiiairsi ifKZET
;■ have sufficient Federalism implications 

to warrant the preparation of a 
Federalism Assessment.

unmigrauon or citizenship status, the 
self-petition will be adjudicated based

self-petitioner. ■ \z.

■bi­

continues to read as follows:

Authority: 8 U.S.G 1101,1103,1151 
1154,1182,1186a, 1255; 8 CFR part 2.

7. Section 204.1 is amended by 
revising the section heading, and by 
revising paragraph (a), to read as 
follows:

§ 204.1 General Information about 
Immediate relative and family-sponsored 
petitions. : ..

(a) Types of petitions. Petitions may 
be filed for an alien’s classification as an 
immediate relative under section 201(b) 
y-»r A ________ __ '

-----— Gill
under section 203(a) of the Act based —

lawful permanent resident of the United 
States, as follows:

(1) A citizen or lawful permanent 
resident of the United States petitionine 
^fe^^UJCAXilor

AWA u M UIQA11V UlM 
relative’s classification as an immediate

be filed for an alien’s classification as an 
immediate relative under section 201(b)
of the Act or as a preference immigrant 

-......

Accordingly, chapter I of title 8 of the "db consider any credible evidence -----------------....
Code of Federal Regulations is amended relevant to a self-petition filed by a

Qualified spouse or child of an abusive
citizen or lawful permanent resident
under section 204(a)(l)(A)(iii),
204(a)(l)(A)(iv), 204(a)(l)(B)(ii), or
204(a)(l)(B)(iii) of the Act. The self­
petitioner may, but is not required to, -________ __ ui me net
demonstrate that preferred primary or or as a preference immigrant under

« « —***vawa mu ci

Form 1-130, Petition for Alien Relative.

„ (2) A widow or widower of a United 
’ Art a* 4.'— —'•

section 204(a)(l)(A)(ii)“ofthe Art an

Z. . -

«■

provisionsdf.the Papemork Rbdurtlon

; Federalism Assessment. .

/of
The infonnation collection . . : 

•. requliemeuts contained in this rule have 
been cleared by theOffice of 
Management and Budget under the • ’

Act -. -.:^ . .-y r

List of Subjects

8 CFR Part 103
Administrative practice and 

procedure, Authority delegations 
(Government agencies), Fees, Forms, 
Freedom of information, Privacy, 
Reporting and recordkeeping 
requirements, Surety bonds.

8 CFR Part 204

Administrative practice and 
procedures, Aliens, Employment, 
Immigration, Petitions.

8 CFR Part 205
Administrative practice and 

procedures, Aliens, Immigration, 
Petitions.

8 CFR Part 216
Administrative practice and



;•

• y4

petitions are described in § 204.2;,

..<V

b. Removing raph(d);

children.
* •, * • ■ *

accompanied by an application for primary or secondary evidence is
adjustment of status, the petition or self- unavailable. The determination of what

*

*

X. * °VerSeaS officer petition. If a se^=!BUng^der sel^etittgTpoiS rnZM?
netihon m °,rvapprOve a sel[- u section 204(a)(l)(A)(iii), 204(a)(l)(A)(iv), married to the abuser when tS petition
2 abusi vJ Hr Y S1P°T1 °r Chlld °f 204 W(l)(B)(ii), or 204(a)(l)(B)(iii) of the is properly filed with the Service A
“?bu«ve citizen or lawful permanent Act is unable to present primary or spousal self-petition must hTd^ied if

. secondary evidence of the abuser’s t^e m^nLette S Lll^d d

a
citizenship or immigration status from 
information contained in Service 
computerized records. Other Service

* *

* ■ ' .. * 
(e)

$I
I

"resident of the United States under  aUUSCJ
^°w™(,®H1)(A)(iii)’ 204(a)W(A)(iv), status, the Service will attempt to 

B^11^ or 204(a)(1 )(B)(iii) of the electronically verify the abuser’s 
Act. These self-petitions must be filed "
with the Service office in the United
States having jurisdiction over the self-

..le marriage to the abuser legally ended 
through annulment, death, or divorce 
before that time. After the self-petition 
has been properly filed, the legal 
termination of the marriage will have no 
effect on the decision made on the self-

D. Removing paragraph
c. Redesignating paragra] 

paragraph (d); and by
d. Adding a

adding tWo new sentences at the end of doesnotestablishthe abuser’s -"-'

seffipetition will be adjudicated base. 
on the information "submitted by'the 
self-petitioner..'
* * » it '■

13. Section’204.2 is amended by: . 
a. Revising the sectionsheading; ■ <

widowers, and abused sppuses and 
children.
* .* * ■ ’*

(c) Self-petition by spouse of abusive 
citizen or lawful permanent resident. (1) 
Eligibility, (i) Basic eligibility
requirements. A spouse may file a self­
petition under section 204(a)(l)(A)(iii) 
or 204(a)(l)(B)(ii) of the Act for his or
her classification as an immediate 
relative or as a preference immigrant if 
he or she:

(A) Is the spouse of a citizen or lawful 
permanent resident of the United States;

(B) Is eligible for immigrant 
classification under section

any credible evidence relevant to a self- 201(b)(2)(A)(i) or 203(a)(2)(A) of the Act 
petition filed by a quaUfied spouse or * * . .
child of an abusive citizen or lawful
permanent resident under section
204(a)(l)(A)(iii),204(a)(l)(A)(iv),—■ . » * * _ « * « > _ *

Act. The self-petitioner may, but is not

based on that relationship;
(C) Is residing in the United States;
(D) Has resided in the United States

 with the citizen or lawful permanent
204(a)(l)(BMii),or 204(a)(l)(B)(iii)ofthe resident spouse;

t (E) Has been battered by, or has been 
required to, demonstrate that preferred the subject of extreme cruelty

j-------- _■ . , perpetrated by, the citizen or lawful
permanent resident during the marriage; 
or is that parent of a child who has been 
battered by, or has been the subject of 
extreme cruelty perpetrated by, the 
citizen or lawful permanent resident 
during the marriage;

(F) Is a person of good moral 
character;

(G) Is a person whose deportation 
. would result in extreme hardship to
himself, herself, dr his other child; and

(H) Entered into the marriage to the
citizen or lawful permanent resident in 
good faith. ■ •

(ii) Legal status of the marriage. The
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■ Widow, or Special Immigrant. These: petitioner’s place of residence in the
petitions are described in § 204.2;, , . UdtedStawL

(4) A citizen of the United States " '

• States petitioning under section t -;: . .S204.1 General information about
- 204(a)(l)(A)(i) of the Act for < - -< Immediate relative and family-sponsored
., classification of an orphan described in ■ .. ■ ,

section 101(b)(1)(F) of the Act as an •*;■ • ? - . • ■* .* <
•• l^ediaterelativeimderw .. (°)* * *^ . „

accept or approve a self-petition filed by
the spouse or child of an abusive citizen 
dr lawful permanent resident of the

records mayalso be reviewed atthe - • 
discretion of the adjudicating officer. If 
the Service Is unable to Identlfy a record 
as relating to the abuser or the record 

... . . *. 

immigration dr citizenship status, the •

office having jurisdiction over the

residence.
* » * • *

9, Section 204.1 is amended by 
adding two new sentences at the end of 
paragraph (e)(2), to read as follows:

§ 204.1 General Information about
Immediate relative and family-sponsored 
petitions.
* • ■ 1

(e) * * *
(2)---------

to Classify Orphan as an Immediate
. Relative.' These applications and' 
petitions are described in § 204.3; and

section 204(f) ofthe Art as,oron behalf 204(a)(l)(A)(iiiT204(aXlKA)(iv),

immediate relative under section 201(b) Act. These self-petitions must be filed

States having jurisdiction over the self­
petitioner’s place of residence in the 
United States.
• * * • ’ •

11. Section 204.1 is amended by 
adding three new sentences at the end 
of paragraph (f)(1), to read follows:

§204.1 General Information about
Immediate relative and family-sponsored 
petitions.
• • ♦ * *

(f)* * *
(1) * * * The Service will consider

ciassincation of an orphan 
section 101(b)(1)(F) of the

------------ ---------------------------- --- (e)“
of the Art must file Form 1-600," Petition .. 0) * *' * A consular official may not K . - , ,-
to Classify Orphan as an Immediate : accept or approve a self-petition filed by .

. Relative.These applications and; the spouse or child of an abusive citizen

" section 204(f) ofthe Art as, or on behalf 204(a)(l)(A)(iii), 204(a)(l)(A)(iv), iouows. . .
’ °L’ “ f°r fkssffication as 204(a)(l)(B)(ii), or 204(a)(l)(B)(iii) of the §204.2 Petitions for relatives, widows and

of the Art or as a preference immigrant with the Service office in the United
under section 203(a)(1) or 203(a)(3) of ‘ ’ " 
the Act must file a Form 1-360, Petition
for Amerasian, Widow, or Special
Immigrant. These petitions are
described in §204.4.
*****

9. Section 204.1 is amended by
revising paragraph (e)(1), to read as
follows:

§204.1 General Information about
Immediate relative and family-sponsored
petitions.
* * * * *

(e) » » •
(1) Petitioner or self-petitioner

residing in the United States. The
petition or self-petition must be filed
with the Service office having
jurisdiction over the place where the
petitioner or self-petitioner is residing.
When the petition or self-petition is
accompanied by an application for

petition may be filed with the Service evidence is credible and the weight to
office having jurisdiction over the be given that evidence shall be within
beneficiary’s or self-petitioner’s place of the sole discretion of the Service.

* * * * •
12. Section 204.1 is amended by

adding a new paragraph (g)(3), to read 
as follows:

§ 204.1 General Information about
Immediate relative and family-sponsored
petitions.
* * .1

(g)* * *
(3) Evidence submitted with a self-
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’• » •. be a citizen of t jie United States pr a

• . »?•;

pennanen^t resident status after the

immigration status of the lawful

upon his or her moral character, or was marriages, if any, of both the self­
convicted or imprisoned for such acts, petitioner and the abuser. If the se

^petitioner is no longer a p< 
id moral character or that hi

petitioner is residing in the United 
States when the self-petition is filed..

limited to, being the victim of any act 
or threatened act of violence, including

a

case. Self-petitioners are encouraged to include, but is not limited to, reports 
cite and document all applicable factors, and affidavits from police, judges and

pattern of violence. The qualifying 
abuse must have been committed b

petitioner will be found to lack good circumventing the immigration laws. A visibly injured self-petitioner sunnnrtor
moral character if he or she is a person self-petition will not be denied, by affidavits. Other forms of credihl a
described in section 101(f) of the Act. however, solely because the spouses are relevant evidence will also be
Extenuating circumstances may be taken not living together and the marriage is considered. Documentary nmnf
into account if the person has not been no longer viable. qualifying abuses may only be used to"

»•

t

relationship. Primary evidence of a 

certificate issued by civil authorities,

I

(iii) Residence. One or more 
documents may be submitted showing 
that the self-petitioner and the abuser 
have resided together in the United 
States. One or more documents may also 
be submitted showing that the self-

petitioning spouse’s deport 
ild cause extreme hardship.

arising from circumstances surrounding policies, affidavits or any other type of 
the abuse. The extreme hardship claim relevant credible evidence of residency 

- ---------- i----------L..~ay be submitted.
(iv) Abuse. Evidence of abuse may

any forceful detention, which results or 
threatens to result in physical or mental 
injury. Psychological or sexual abuse or 
exploitation, including rape, 
molestation, incest (if the victim is  
minor), or forced prostitution shall be 
considered acts of violence. Other 
abusive actions may also be acts of 
violence under certain circumstances, 
including acts that, in and of . 
themselves, may not initially appear 
violent but that are a part of an overall

... could render the person excludable > evidence shall te. within the sole .. 
under section 212(a) of the Act would : ■ discretioq of the.Service. ' •' *
not be precluded from being found to be > (ii) Relationship, A self-petition filed 

by a spouse must bo accompanied by 
evidence.of citizenship of the United 
State?citizen orprqptof the 
immigration status of the lawful .  .
permanent resident abuser. Ifmust also 
be accompanied by evidence of the

petition. The self-petitioner’s

other court officials, medical personnel,

and other social service agency

persons other than the self-petitioner or an order of protection against the abuser
. 1 1 • «•«« « ___ 1_ < 1 i »

considered in determining whether a 
self-petitioning spouse’s deportation
would cause extreme hardship.

(ix) Good faith marriage. A spousal 
self-petition cannot be approved if the 
self-petitioner entered into the marriage be relevant, as may a combination of 
to the abuser for the primary purpose of documents such as a photograph of the

*orted

r .k111!0?0 Pr°vlslons . Character. A self-petitioner’s claim of subjected to extreme cruelty committed
r 4k . °f t5e A?-’ S0o A » 8°od moral character will be evaluated by the citizen or lawful permanent

6 ACt’ and sectlon 204(a)(2) on a case-by-case basis, taking into resident spouse, the self-petition should

lawful permanent resident spouse Will 
not be automatically upgraded to 
immediate relative status. The self- 
petitioner would not be precluded, 
however, from filing a new self-peti.. 

" for immediate relative classification 
after the abuser’s naturalization,

meet the self-petitioning requirements, 
(iv) Eligibility for immigrant 

classification. A self-petitioner is

Employment records, utility receipts, 
school records, hospital or medical 
records, birth certificates of children

petition, including evidence of hardship mortgages, rental records^ insurance

Z.-t

>;

will be evaluated on a case-by-case basis may be submitted, 
after a review of the evidence in the ( ’ 1 "
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>«b«nev«posslbIe,p»S.^«,„iU

evidence relevant to^thq petition. The

forced to engage in other behavior that > credibleaml the^e^ht to“be'^iven that 
could render the person excludable > evidence shall be. within the sole 
under section 212(a) of the Act would discretioqnf the Service^

by a spouse musteraccompanied by” 
evidence.of.citizenship of the United

’ ’ -o-——• ——- uwixAm uuuor ecuuuu auxim or - wnenever possime.dne Mrvice will
’ ' ®POUS^ must; Ac.t’A person who was,subjected to consider, however, any credible - . -

be a^citizen of tfye United States pr a abuse in the form of fpiceu piosiituuou evidence relevant io the. petition. The
Stetes1^  ̂the11 'fifion fa res^b}kil he^risKe was determination qf what evidence fa

when it is approved. Changes in the 
abuser’s citizenship or lawful
pennanent resident status after the not ue preciuaea irom oeing ipuna io
appro v^ j^ll haye^no effect on the self- a person of good moral character,
petition; A self-petition approved on the provided the person has not been
basis of a rolatidnslup te.an abusive convicted for the commission of tlconvicted for the commission of the

offense or offenses in a court of law. A 
self-petitioner will also be found to lack
good moral character, unless he or she

. • -------- establishes extenuating circumstances, .v.uuuujuip. .uma,, aviusuuu ui a
iver, from filing a new self-petition if he or she willfully failed or refused to marital relationship is a marriage
nmAdTAtA rolntk.A AioeoifiAotiAA support dependents; or committed certificate issued by civil authorities,

< ; ------- unlawful acts that adversely reflect ■ and proof of the termination of all prior
E!^??0 d ir se“-P?*1.tran®r “ntinues t0 upon his or her moral character, or was marriages, if any, of both the self
m convicted or imprisoned for such acts, petitioner and the abuser. If the self-

- • ■’ Eugfbmtirfor immigrant although the acts do not-require an petition is based oh a claim that the self­
automatic finding of lack of good moral petitioher’s child was battered or

good moral character will be evaluated by the citizen or lawful permanent

fo the iMuanceof an immigrant visa or
approval of an application for
adjustment of status disclose that the
self-petitioner is no longer a person of
good moral character or that he or she
has not been a person of good moral
character in the past, a pending self­
petition will be denied or the approval
of a self-petition will be revoked.

(viii) Extreme hardship. The Service
will consider all credible evidence of 
extreme hardship submitted with a self- bom in the United States, deeds,

since there is no guarantee that a

in a finding that deportation would 
cause extreme hardship. Hardship to

, , , --------------- jy dle the self-petitioner’s child cannot be
citizen or lawful permanent resident 
spouse, must have been perpetrated
against the self-petitioner or the self­
petitioner’s child, and must have taken
place during the self-petitioner’s
marriage to the abuser.

(vii) Good moral character. A self­

particular reason or reasons will result school officials, clergy, social workers, 
’ J' ■’ ‘ ’’ and other social service agency

personnel. Persons who have obtained

or have taken other legal steps to end 
the abuse are strongly encouraged to 
submit copies of the relating legal 
documents. Evidence that the abuse 
victim sought safe-haven in a battered 
women’s shelter or similar refuge may

204(g) of the Act, and section 204(a)(2) 
of the Act.

C ' 
be a[
residing in the United States when the

is not required to be living with the 
abuser when the petition is filed, but he 
or she must have resided with the 
abuser in the United States in the past.

(vi) Battery or extreme cruelty. For the 
purpose of this chapter, the phrase “was 
battered by or was the subject of 
extreme cruelty" includes, but is not



..

impanied by a local police clearande 
state-issued criminal background

•rtation

a=ss»s

extreme hardship may include

other court documents, police reports, 
and other relevant credible evidence.

good faith at the time of marriage may 101 (b)(1)(F) of the Act until he or she 
include, but is not limited tb, proof that becomes a lawful permanent resident petition. A self-petitibn approved on the 

basis of a relationship to an abusive

or other similar evidence) must

* ,

affidavits of persons with personal 
knowledge of the relationship. All

♦

of a separate petition, if the child has 
not been classified as an immigrant

lawful permanent resident will not be 
automatically upgraded^ immediate

the abuser or another relative may also

 . lildmust
other court documents, police reports, unmarried, less than 21 years old,

and otherwise qualify as the self- 
(viij Good faith marriage. Evidence of petitioner’s child under section

of the Act, the approved petition will be ' (e) Self-petition by child of abusive 
retained by the Service. If the self- citizen or lawful permanent resident. (1) abuser when the”petition is’filedTut he

t Eligibility, (i) A child may. file a self- or she must have resided with the
•user in the United States in the past.
(vi) Battery or extreme cruelty. For the

child meets the requirements of section 
101(b)(1) of the Act.

(iii) Citizenship dr immigration status 
of the abuser. The abusive parent must 
be a citizen of the United States or a 
lawful permanent resident of the United 
States when the petition is filed and 
when it is approved. Changes in the 
abuser’s citizenship or lawful 
permanent resident status after the 
approval will have no effect on the self­

relative classification after the abuser’s 
naturalization, provided the self-, 
petitioning child continues to meet the 
self-petitioning requirements.

(4) Derivative beneficiaries. A child 
accompanying dr following-to-join the 
self-petitioning spouse may be accorded

f

P' r
F •

redesignating paragraphs
(h), as paragraphs (f), (g), . . 
respectively; and by adding 
paragraph (e), to read as foil
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(ii) Notice of intent to deny. If the
preUminary decision on a properly filed
self-petition is adverse to the self-,
petiuorier/the self-petitioner will be "i

redesignating paragraphs (e), (f), (g), and classification. A self-petitioner is 
required to comply with the provisions 
of section 204(c) of the Act, section 
204(g) of the Act, and section 204(a)(2) 
of the Act. ‘

(v) Residence. A. self-petition will not 
be approved if the self-petitioner is not 
residing in the United States when the 
self-petition is filed. The self-petitioner 
is not required to be living with the 

vhen the petition is filed, bu

, ,, with the Citizen;or Jawful permanent
each ^ralityor state ih the on derdgatory-infeirmation of which the resident parent;-7 ; ■ . -

United StAtA«In iha e-iti..u■■ ........ .. .. (E) Hasbeen.Kattefcdby, or hasheen
ths subject ufoxtiv^ vruuky . 
perpetrated by, the,pitlzeu pr lawful

residing with that parent; : ,
(F) Is a person of good moral

''haractsrt.and /
(G) Is a person whose deppi 
ould result in extreme hard;

locations, the self-petitioner may 
include an explanation and submit

petition is denied, the self-petitioner 
will be notified in writing of the reasonscriminal background check, or similar 

report issued by the appropriate
authority in each foreign country in decision ----------------.

reports are not available for some or all Y contained in section 101(b)(1) of the Act
when the petition is filed and when it 
is approved. Termination of the abuser’s

abuser in the United States in the -----
(vi) Battery or extreme cruelf 

purpose of this chapter, the phrase “was

^rdins courtship, wedding evidence otlhe nano change (such as would not be procludeZhowev.;'t„m
“1... SaSSSSSSrtS ZSb. • T ^mediate

iegai document snowing name cnange, relative classification after the abuser’s

petitioner will apply for an immigrant o z ...
visa abroad, the approved self-petition petition under section 204(a)(l)(A)(iv) 
will be forwarded to the Department of or 204(a)(l)(B)(iii) of the Act if he or 
State’s National Visa Center. she:

widowers, and abused spouses and 
children,
* . * *

spouse on insurance policies, property
leases, income tax forms, or bank
accounts; and testimony or other
evidence re^
ceremony, shared residence and
experiences. Other types of readily legal document showing name change,
available evidence might include the or other similar evidence) must
birth certificates of children bom to the accompany the self-petition,
abuser and the spouse; police, medical, * * * *

. “S^E^Slihip^ud , 204.2 U^udcd by

toii±f„?rn| 7-th rt (h)’ « paragraphs (f), (g), (h). and (i),
m 8 1 ! relationship All respectively; and by adding a new

Snsidered ev,denc0 w111 be paragraph (e), to read as follows:

(3) Decision on and disposition of the § 204.2 Petitions for relatives, widows and 
petition, (i) Petition approved. If the ‘ ------ J
self-petitioning spouse will apply fof
adjustment of status under section 245

who can knowledgeably attest to the the self-petiUonmg requirements. A 
self-petitioner’s good moral character. child who has been classified as an 

(vi) Extreme hardship. Evidence of immigrant based on a petition filed by

medical reports, protection orders and self-petition. The derivative child mu. 
. 1 ■ . . Lw A ■« —* WWW " * " wj ■ — w ww A 1— _ _. rt 4 11

•. establish a pattern of abuse and violence 
and 10 support a claim that qualifying .: 
abuse also occurred. : :
1 (v) Good moral character. Primary

• A*-7.

•• ’ •

If-petitioning requirements.
(iv) Eligibility for immigrant

required to comply with the pi 
of section 204(c) of the Act, se^

one spouse has been listed as the other’s; based on the derivative classification.
, (5) Name change. If the self­

leases, income tax forms, or bank petitioner’s current name is different 
thqn the name shown on the documents, relative status. The<selftpetitioningachild
Pvirlonra nr fria namo rhnnno ne> 1 1 • . .-i - » . » » »evidence rei

evidence of the self-petitioner’s good' 
moral character is the self-petitioner’s''

, accoi 
-. Of a state-issuei

United States in which "the self-' v’.; .<■- , self 
petitioner has resided for six or rilo're: 
months during the 3-year period 7

adiferte preliminary decision is based

permanent .resident bf &o United States;
(B) Is.eligiblejor immigrant■. 

classification under section- '

aridnffered ariopportunity to present '' based on that.iulation^ilp ;̂ ?p 

' befo^Vfinaf dediibn^is rendered^ If the

- ...... 13075

(A) Is the chlld of a ciffzeri dr lawful

(B) Is eligible for immigrant: : 
------- -£ , —.— r....................... — -.“ssification undersdcHmr •..* .. 

providedyith written -notice of this fact 201(b)(2)(A)(i) or 203(a)(2)(A) of the Act

? affidavit. The affidavit should be ■_ •’addidJOnhiInfonnatlon or arguments

- ' • . self-petitioner is Unaware, the self-

self-petibon Self-petitioners whd lived • • provisions of 8 CFR 103.2(b)(16). 
outside the United States during this ' Petition denied If the self- - ■ «
UmesheuH submit apoUeede^ee, eh^.n tutd ;

- the decision. ’ PP himself or. herselt.,,

the subject of extreme cruelty \ 

permanent resident parent while



f
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ied 18
limited to, being the victim of any act 
or threatened act of violence, including irminationof all prior marriages of'

the abuse/ The extreme hardship claim adoption decide showing that the

i ear
caupe extreme hardship. Hardship to

f

petitioner was residing with the abuser. W General. Self-petitioners are
(vii) Good moral character. A self- encouraged to submit.primary evidence

forced to engage in other behavior that 
could render the person excludable

1

self-petitioner supported by affid; 
Other types of credible relevant

vuiiviuvu lur uie commission oi tne civil authorities’

support dependents; or committed 
unlawful acts that adversely reflect

ler is

time should submit a police clearance.

good moral character or that he or she 
has not been a person of good moral
character in the past, a pending self-

whether a self-petitioning child’s 
. deportation would cause extreme 
hardship.

relationship between: a X » «• .... - - -

abusive biological mother is the self­
petitioner’s birth certificate issued by

who was

. battered by or was the subject of 
extreme cruelty”, includes, but is not

under section 212(a) of the Act would 
not be precluded from being found to be 
a person of good moral character, 

. provided the person has not been 
convicted for the commission of the

self-petition. Self-petitioners who lived 
outside the United States during this

(E) A self-petitioning stepchild and an criminal background check, or similar 
abusive stepparent is die child’s birth report issued by the appropriate

case.

moral character under section 101(f) of evide^1'1 ^“fd^U V d

th. Ac.. A p.„o„ who sublected (o

any;
(C) A legitimated self-petitioning 

child and an abusive biological fathi

biological father is the child’s birth 
certificate issued by civil authorities, 
the marriage certificate of the child’s 
parents, and evidence of legal ’ 
termination of all prior marriages, if

citizen or lawful permanent resident 
parent, must have been perpetrated 
against the self-petitioner, and must 

- have taken place while the self­

injury. Psychologicaldr sexual abuse br arising from circumstances surrounding and an abusive adoptive parent is an
exploitation, including, rape, y;. • the abuse. The extreme hardship claim adoption decfpe showing that the
molestatidn, incest (if the victim is a will be evaluated op a case-by-case basis adoption took,place before the child

considered acts of violence. Other ;
■ abusive actions may also be acts of ,.
violence' under certain circumstances', since there is no guarantee that a
including acts that, in and of

relationship. Primary evidence of the

(A) The self-petitioning child and an or similar refuge inay be relevant, as
may a combination of documents such 
as a photograph of the visibly injured 

lavits.

abuse in the form of forced prostitution 
or who can establish that he or she was

certificate issued by civil authorities, 
the marriage certificate of the child’s

■It-
- .w

petitioner will be found to lack good 
moral character if he or she is a person ' 
described in section 101(f) of the Act. /

States citizen or proof of the 
immigration status of the lawful

establishes extenuating circumstances, 
if he or she willfully failed or refused to

petition will be denied or the approval 
. of a self-  ’ *

.. will consider all credible evidence of

that the self-petitioner and the abuser 
have resided together in the United 
States. One or more documents may also 
be submitted showing that the self­
petitioner is residing in the United '. 

r. States when the self-petition is filed.
(2) Evidence for d child's self-petition. Employment records, school records, 
izr-------fe_ir__.su.-----------  hospital or medical records, rental

records, insurance policies, affidavits or 
any other type of relevant credible 
evidence of residency may be 
submitted. . . ■ '

(iv) Abuse. Evidence of abuse may 
include, but is not limited to, reports 
and affidavits from police, judges and 
other court officials, medical personnel,

and other social service agency 
personnel. Persons who have obtained 
an order of protection against the abuser

authority in the foreign country in 
which he or she resided for six or more

civil authorities, and evidence of the 
child’s legitimation;* '“i * .... - -

. account the provisions of section 101(f) born out of wedlock and an abusive 
of the Act and the standards of the biological father is the child’s birth
average citizen in the community. If the certificate issued by civil authorities 
results of record checks conducted prior -----!—‘L r •* • - ■
to the issuance of an immigrant visa or
approval of an apphcation for 
adjustment of status disclose that the
self-petitioner is no longer a person of

of a self-petition will be revoked. i
’: AV11’ ^rne hardship. The Service years of age,' and evidence of legal 

„ ------ .—r----------- - -- terminatlofrof all prior marriages <
 any forceful detention, which results or extreme hardship submitted with a self- either parent; if any; and
threatens to result in physical or mental petition, including evidence of hardship (F) An adopted self-petitioning cliild 
f _  1  - 1 **—.   ~   a  - ■ • - i e  ■_    x.  - -  i _. _ .   j * a • ax • •• x. . . • • «

; exploitation, including rape,”. •
molestatibn, incest (if the victim
minor), or forced prostitution shall be
considered acts of violence. Other 5 •

- abusive actions may also be acts of ' \

will be' evaluated pq a case-by-case basis adoption took,place before thi
after a review of. the evidence in the readied 16 years of age; and evidence
case. Self-petitioners are encouraged to that the child has been residing with 
cite and document all applicable factors, and in the legal custody of the abusive 

i adoptive parent for at least 2. years.
w__. ,  particular reason or reasons will result •- (iii) Residence. One or more

themselves, may not initially appear in a finding that deportation would documents may be submitted showing
-violent but are a part of an overall caupe extreme hardship. Hardship to
pattern of violence. The qualifying persons other than the self-petitioner
abuse must have been committed by the cannot be considered in determining

permanent resident abuser. It must also abuse are strongly encouraged to submit 
be accompanied by evidence of the copies of the relating legal documents.

Evidence that the abuse victim sought 
safe-havpn in a battered women’s shelter

mto account if the person has not been 
convicted of an offense or offenses but 
admits to the commission of an act or 
acts that could show a lack of good

evidence will also be considered.
Documentary proof of non-qualifying 
abuse may only be used to establish a 
pattern of abuse and violence and to 
support a claim that qualifying abuse 
also occurred.

(v) Good moral character. Primary 
evidence of the self-petitioner’s good 
moral character is the self-petitioner’s 
affidavit. The affidavit should be 
accompanied by a local police clearance 

 . or a state-issued criminal background
(D) A self-petitioning child who was check from each locality or state in the 

--------- .21—1------------1 '—;. j United States in which the self- 
biological father is the child's birth petitioner has resided for six or more

; months during the 3-year period 
showing the father’s name, and immediately preceding the filing of the
evidence that a bona fide parent-child "" " 'r
relationship has been established 
between the child and the parent;

whenever possible. The Service will 
consider, however, any credible 
evidence relevant to the petition. The

credible and the weight to be given that
evidence shall be within the sole
discretion of the Service. . ... r

(ii) Relationship. A self-petition filed school officials, clergy, social workers,

personnel. Persons who have obtained

or taken other legal steps.to end the

upon his or her moral character, or was
convicted or imprisoned for such acts,
although the acts do not require an
automatic finding of lack of good moral ffiT^fidVbi^^firatefrTued by 
character. A self-petitioner s claim of • ■■ ■ • • ■ -■ - - J
good moral character will be evaluated
on a case-by-case basis, taking into

of the Act and the standards of the

-i



relationship to an abusive lawful

< • •

awlydi
ivising
)(2)(ilJ

the reference to ".paragraphs
to

z

A- 9S"*
*

'. resident of the United States will not be ^f^the Secretary-of State shall

terminate the registration of the

date of the visa petition lies with the

attempt to verify a claimed filing 
through a search of the Service’s

i

to grant or deny petitions.
(B) Upon the death of the beneficiary

§ 204.2 Petitions for relatives, widows and marriage when a citizen or lawful

the petitioner’s marriage certificate, 
legal document showing the name

16. Section 204.2 is amended by 
adding five new sentences at the end of

§204.2 {Amended] ■

15. Section 204.2 is amended in

•i.-v .

circumstances occur before the 
beneficiary's or self-petitioner’s journey 
to the United States commences or, if 
the beneficiary or self-petitioner is an 
applicant for adjustment of status to that 
of a permanent resident, before the 
decision on his of her adjustment 
application becomes final:

(i) Immediate relative, and family- 
sponsored petitions, other than 
Amerasian petitions. (A) Upon written 
notice of withdrawal filed by the 
petitioner or self-petitioner with any 
officer of the Service who is authorized
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change, or other similar evidence) must 204(a)(l)(B)(iiij.dfthe Act. based bnthe

permanent resident of the United States 
for classification under section 203(a)(2) 
of the Act will nbt be affected by the • 
abuser’s naturalization and will not be ‘

'A-

of the Act will nbt be affected by the

newly-designated paragraph (g)(2)(iv) by automatically converted to a petition for 
i the reference to "paragraphs immediate relative classification. •

PART 205—REVOCATION OF

accompany the self-petition. 
* - * c- • *

self-petition is adverse to the self- establish the existence of and the filing

the decision.
(4) Derivative beneficiaries. A child of

as . \ „.................. ’
derivative classification and must have 
a petition filed on his or her behalf if 
seeking immigrant classification.

(5) Name change. If the self­
petitioner’s current name is different

evidence of the name change (such as

■■ is presumed to be a person of good 
. moral character and is not required to 

. submit affidavits of good moral 
character, police clearances, criminal 
background checks, or other.evidence of * 
good moral character.

(vi) Extreme hardship. Evidence of 
extreme hardship may include 
affidavits, medical reports, protection 
orders and other court documents, . 
police reports, and other relevant

• • credible evidence.
(3) Decision on and disposition of the 

petition, (i) Petition approved. If the 
self-petitioning child will apply for 
adjustment of status under section 245 
of the Act, the approved petition will be 
retained by the Service. If the self­
petitioner will apply for an immigrant 
visa abroad, the approved self-petition 
will be forwarded to the Department of 
State’s National Visa Center.

(ii) Notice of intent to deny. If the

(a) Reasons for automatic revocation. 
The approval of a petition or self­
petition made under section 204 of the 
Act and in accordance with part 204 of 
this diapter is revoked as of the date of

before a final decision is rendered. If the computerized records or other records 
adverse preliminary decision is based deemed appropriate by the adjudicating 
on derogatory information of which the officer. A new self-petition filed under 

....................... ■’ " section 204(a)(l)(A)(iii), 204(a)(l)(A)(iv), 
204(a)(l)(B)(ii), or 204(a)(l)(B)(iii) of the 
Act will not be regarded as a 
reaffirmation or reinstatement of the 
original self-petition unless the prior 
and the subsequent self-petitions are 
based on the relationship to the same 
abusive citizen or lawful permanent

- other evidence with his or her affidavit Revising L
The Service will consider other credible = (f)(2)(il) and (f)(2Miu) of this section

Seri- evidence of good moral character, such ■ read paragraphs (g)(2)(n) and (g)(2)(ni) 
•4?> as affidavits from responsible persons rf ■ ..pf 1this;’____ --

be inappropriate.
(D) Upon the legal termination of the

permanent resident of the United States 
has petitioned to accord his or her 
spouse immediate relative or family- 
sponsored preference immigrant 
classification under section 201(b) or 
section 203(a)(2) of the Act. The

PART 205-REVOCAT1ON OF . 
APPROVALOF PETmONS ..■■■

18. the authority citation for part 205 
continues to: lead'aS follows: •. •

self-petition. If police clearances; 
criminal background checks, or'similar 

' reports are not available for some Or all 
locations, the self-petitioner may *. 

• include an explanation and submit

evidence of good moral character, such -• 
: as affidavits from responsible persons 

% ' who can knowledgeably attest to the
...............................................

Authority: 8 U.S.C.1101,1103,1151, 1153,
1154,1155,1182, and 1186a.'

19. Section 205.1 is revised to read as 
follows:

• * • • •’A J .. - •
§205.1 Automatic revocation.

K''-

widowers, and abused spouses and 
children.

than the name shown on the documents, * « «
(i)* * *
(3) * * * A self-petition filed under 

section 204(a)(l)(B)(ii) or

1

I

A
it

months during the 3-year period ■ ,
*■ A. immediately preceding the filing of the.

beneficiary pursuant to the provisions of 
section 203(e) pf the Act before October 
1,1991, or section 203(g) of the Act on 
or after October 1,1994;

(2) If the filing fee and associated 
service’ charge are not paid within 14 
days of the notification to the remitter 
that his or her check of other financial 
instrument used to pay the filing fee has

petitioner, the self-petitioner will be (iate of the visa petition lies with the 
provided with written notice of this fact ' self-petitioner, although the Service will 
and offered an opportunity to present •* • ■ •
additional information or arguments

adverse preliminary decision is based

self-petitioner is unaware, the self­
petitioner will also be offered an
opportunity to rebut the derogatory
information in accordance with the
provisions of 8 CFR 103.2(b)(16).

(iii) Petition denied. If the self­
petition is denied, the self-petitioner
will be notified in writing of the reasons
for the denial and of the right to appeal resident of the United States.

*****
17. Section 204.2 is amended by

newly redesignated paragraph (i)(3), to

or the self-petitioner.
(C) Upon the death of the petitioner, 

unless the Attorney General in his or
xze,, vc v*»*,v* v,* ----- , . her discretion determines that for

self-petitioning child is not eligible for adding a new sentence at the end of the humanitarian reasons revocation would 
. .. . -t... . »______ nourlv roHorionAted naraoranh IIII3I. tn . . - . .

read as follows:

§ 204.2 Petitions for relatives, widows and 
widowers, and abused spouses and 
children.

* •
* * *

v_, * * * A self-petition filed under 
section 204(a)(l)(A)(iii), 204(a)(l)(A)(iv), 
204(a)(l)(B)(ii), 204(a)(l)(B)(iii) of the 
Act based on the relationship to an 
abusive citizen or lawful permanent

regarded as a reaffirmatioi or 
reinstatement of a petitioq previously 
filed by the abuser. A self-petitioner 
who has been the beneficiary of a visa 
petition filed by the abuser to accord the 
self-petitioner immigrant classification 
as his or her spouse or child, however, 
will be allowed to transfer the visa 
petition’s priority date to the self­
petition. The visa petition’s priority date
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l, or

(B) Upon the death of the beneficiary.
(C) Upon the death or bankruptcy of

mi

when the spouse has self-petitioned x 
under section 204(a)(l)(A)(iii) dr . ,

ie
relative classification under sectipn ' approved, it will be given the priority 
201(b) of the Act or for preference • date of the previously approved

itition filed on

relationship to accord preference status 
under section 203(a)(1) of the Act if the

r

purposes of according the beneficiary petitioner must be given the opportunity

vocatron of the approval.
(c) Notification of revocation. If, upon

based preference cases, with any officer shall notify the consular officer having 
of the Service who is authorized to grant jurisdiction over the visa application, if

approval.

Amerasian. (A) Upon formal notice of

(D) Upon the death or substitution of 
the petitioner if other than the 
beneficiary or sponsor. However, if the

204(a)(l)(A)(iv) of the Ach however, 
will remain valid for the duration of the

203(a)(3) of the Act.
(iii) Petitions under section 203(b), 

other than special immigrant juvenile 
petitions. (A) Upon invalidation

■ before June 1,1994, or unless.the 
 ’. ’ . * * i

the beneficiary’s adoption or placement

beneficiary remains unmarried, or to 
accord preference status under section 
203(a)(3) of the Act if he or she marries.

(G) Upon the marriage of a child, 
when he or she has been accorded 
immediate relative status under section 
201(b) of the Act. A petition filed on 
behalf of the child under section 
204(a)(l)(A)(i) of the Act or a self­
petition filed by a child of an abusive 
United States citizen under section 
204(a)(l)(A)(iv) of the Act, however,

classification under section 203(a)(2) bf petition.
the Act - ,

(F) Upon a child reaching the age of
21, when he or she has been accorded  x  
immediate relative status under section petitioner dies or no .longer desires or is 

able to proceed with the petition, and 
another person 18 years of age or older, 
an emancipated minor, or a corporation 
incorporated in the United States 
desires to be substituted for the

(B) Upon the marriage of the ’
beneficiary;

(C) Upon the termination of the
beneficiairy’s dependency upon the 
juvenile court;

(D) Upon the termination of the 
beneficiary’s eligibility for long-term 
foster care; or
. (E) Upon the determination in 
administrative or judicial proceedings 
that it is'in the beneficiary’s best interest 

’ ' ............. . T
nationality or last habitual residence of 
the beneficiary or of his or her parent or 
parents.

(b) Notice. When it shall appear to the 
director that the approval of a petition 
has been automatically revoked, he or 
she shall cause a notice of such 
revocation to be sent promptly to the 
consular office having jurisdiction over 
the visa application and a copy of such 
notice to be mailed to the petitioner’s 
last known address.

20. Section 205.2 is amended by 
revising paragraph (b) and adding new 
paragraphs (c) and (d), to read as 
follows:

§ 205.2 Revocation on notice.
* - * * « *

(b) Notice of intent. Revocation of the 
approval of a petition of self-petition

the Act continue to be met, however, the be made only on notice to the petitioner 
petition is to be considered valid for or self-petitioner. The petitioner or self-

applicable, of the revocation of an 
jproval.

(d) Appeals. The petitioner or self- 
petiUoner may appeal the decision to

J

petition or self-petition and in 
opposition to the grounds alleged for 

’ revocation of the approval.
(c) Notification of revocation. If, upon 

reconsideration, the approval previously 
granted is revoked, the director shall 
provide the petitioner or the self­
petitioner with a written notification of

■ —----------- --

for the revocation. The director

section 203(a)(2) of the Act.
(J) Upon legal termination of the

for lawful permanent residence in the
United States unless the petitioner
became a United States citizen. The
provisions of 8 CFR 204.2(i)(3) shall
apply if the petitioner became a United or deny petitions.
States citizen. (D) Upon termination of the

(ii) Petition for Pub. L. 97-359 employer’s business in an employment-
Amerasian. (A) Upon formal notice of based preference case under section

201(b) of the Act. A petition filed on 
behalf of a child under section 
204(a)(l)(A)(i) of the Act or a self­
petition filed by a child of an abusive 
United States citizen under section

(iv) Special immigrant juvenile , 
petitions. Unless the beneficiary met all 

<1______________ ____ •
November 29, i990*<and the petition

J
4
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approval of a spousal self-petition based withdrawal filed by the petitioner with 203(b)(1)(B), 203(b)(1)(C), 203(b)(2),
on the relationship to an abusive dtizew the officer who approved the petition. 203(b)(3) of the Act ,c?: \ ,
or lawful permanent resident of the (B) Upon the death of the beneficiary. (

v..ae™SwhoS^LKS'K6oi,
r . Affidavit of Financial Support and - November 29,1990r- and the petition 
. .. Intent to Petition for Legal Custody for - requirements as of November 29,1990, 

marriage to the abuser. >. ; , cPuh. Ui$7-359 Amerasian. In that event, and the petition forolassification as a.
/,■ (E) Upon the remarriage of the spouse a new petition may - - - - — -
of an abusive citizen or lawful ? A- beneficiary’s behalf

203(a)(3) if the beneficiary marries.
(F) Upon the beneficiary's marriage

when the beneficiary has been accorded * ‘
classification under section 201(b) or •
section 203(a)(1) of the Act. Provided 1 .
that all requirements of section 204(f) of under paragraph (a) of this section will

or self-petitioner. The petitioner or self-

administrative or judicial proceedings

deceased or original petitioner, a written to be returned to the country of 
request may be submitted tq^the Service
Or American consular office where the 
petition is located to reinstate the
petition and restore the original priority
date.

(E) Upon the beneficiary’s reaching
the age of 21 when the beneficiary has
been accorded classification under
section 201(b) of the Act. Provided that
all requirements of section 204(f) of the
Act continue to be met, however, the
petition is to be considered valid for
purposes of according the beneficiary
preference classification under section

. . 203(a)(1) of the Act if the beneficiary
will remain valid for the duration of the remains unmarried or under section 
relationship to accord preference status
under section 203(a)(3) of the Act if he
or she marries.

(H) Upon the marriage of a person
accorded preference status as a son or
daughter of a United States citizen
under section 203(a)(1) of the Act. A
petition filed on behalf of the son or
daughter, however, will remain valid for
the duration of the relationship to
accord preference status under section
203(a)(3) of the Act.

(I) Upon the marriage of a person
accorded status as a son or daughter of f   v.
a lawful permanent resident alien under pursuant to 20 CFR Part 656 of the labor

onor-’irot a certification in support of the petition.
(B) Upon the death of the petitioner

petitioner’s status as an alien admitted dr beneficiary. . 
•’ ■ (C) Upon written notice of withdrawal the decision that explains the specific

filed by the petitioner, in employment- reasons f~-“------------ ' “ ■

permanent resident of the United-States - documentary evidence relating to •- 
when the spouse has self-petitioned x. sponsorship arid, in the case of a 

. under section 204(a)(l)(A)(iii) or behefidary under 18 years of age,
204(a)(l)(B)(ii) of the Act for immediate' placement If the new petition is

on the relationship to a
’ 1 12 ' a *

United States filed under section •.'•7 
204(a)(l)(A)(iii) or 204(a)(l)(B)(il) of the:

• Act, however, will not be revoked solely, 
because of the termination of the ; 

;e to the abuser. b ;3;- > '
special immigrant juvenile was filed 
■ ■ '. • ■ ■ > .. 
change in circumstances resulted from

age of 21; .

-S

<■
■ ) .; 

A .
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• PART 216—CONDITIONAL BASIS OF ••v-

ipplicabie to AlliedSignal, 
[formerly Textron tycomii

1, Inc.

that may prove to be misleading and 
in need of clarification.

i

EngineCeS.ficationOffice,FAA, Engine
lsrevisedtoread and Propeller Directorate, 12 New

employment, and in agency programs Secretary of the Board.
and activities, at the Board of Governors IFR Doc. 96-7174 Filed 3-25-96; 8:45 am]

of the Federal Reserve System. BILLING CODE 6210-01-P

permanent resident status based on a
self-petitioning relationship under Uu>iU..,Bo 
section 204(a)(l)(A)(iii), 204(a)(l)(A)(ivj, System, Government employees,

Act or based on eligibility as the
derivative child of a self-petitioning
spouse under section 204(a)(l)(A)(iii) or
204(a)(1)(B)(ii) of the Act, regardless of
the date on which the marriage to the
abusive citizen or lawful permanent
resident occurred.

Dated: March 1,1996.

Doris Meissner,

Commissioner, Immigration and
Naturalization Service.
[FR Doc. 96-7219 Filed 3-25-96; 8:45 am]

BILLING CODE M10-10-M

"§268.202(f)(3)".

§268.506 [Corrected]

4. In § 268.506, remove the cite ‘‘(29 
U.S.C. 225)” at the end of the first 
sentence.

By order of the Board of Governors of the 
Federal Reserve System under delegated 

authority. March 20,1996.  '

William W. Wiles,

FEDERAL RESERVE SYSTEM

12CFR Part 268

[Docket No. R-0797]

Rules Regarding Equal Opportunity; 
Correction

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Final rule; correcting 
amendments.

SUMMARY: This document contains 
technical corrections to the final rule 
that was published April 6, 1994 (59 FR 
16096). The rule sets forth the 
requirements, policies and procedures 
with regard to discrimination in

i

and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803-52991 telephone (617) 238-7148, 
fax (617) 238-7199.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to AlliedSignal, Inc. 
(formerly Textron Lycoming) LTS101 
series tuiboshaft engines installed on 
Eurocopter France (formerly
Aerospatiale) Model AS-350D and SA- 
366G1 helicopters was published in the

new airworthiness directive (AD), 
A 11 CJnT-4 r> 1 Inc 

[formerly Textron Lycoming) LTS101 
series turboshaft engines installed on 
Eurpcopter France (formerly 
Aerospatiale) Model AS-350D and SA- 
366G1 helicopters, that requires 
incorporation of design modifications to 
the power turbine (PT) rotor. This 
amendment is prompted by reports of 
PTxlisk Tailures after No. 3 bearing

List of Subjects in 12 CFR Part 268

Administrative practice and 
procedure, Age, Civil rights, Equal 
employment opportunity, Federal

1. The authority citation for Part 268 
continues to read as follows:

Authority: 12 U.S.C. 244 and 248 (i), (k) 

and (1).

§ 268.301 [Corrected]

2. In § 268.301, paragraph (c)(3), the 
cite “§ 268.209(a)(8)” is revised to read 
“§ 268.209(b)(8)”.

§268.305 [Corrected]

AD are intended to prevent an 
uncontained engine failure due to a PT 
disk failure.
DATES: Effective May 28,1996. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of May 28, 
1996. .. [ ■
ADDRESSES: The service information 
referenced in this AD may be obtained 
from AlliedSignal Engines, 550 Main 
Street, Stratford, CT 06497. This 
information may be examined at the 
Federal Aviation Administration (FAA), 

 New England'Region, Office of the
Assistant Chief Counsel, 12 New 
England Executive Park, Burlington, 
MA; or at the Office of the Federal
Register, 800 North Capitol Street, NW., 
suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: 

Eugene Triozzi, Aerospace Engineer,

A-l •"’■■ ■•I

. 'LAWFUL PERMANENT RESIDENCE 
STATUS • ' i. : '

■ ' wilfi the Associate Commissioner for / ’ 

Examinations must meet the. . .« i, £

1186a,1186b, and 8 CFR part 2. [

22. Section 216.1 is amended by
adding a new sentence at the end of the
section, to read as follows:

. § 216.1 Definition of conditional
permanent resident

* * * The conditions of section 216
of the Act shall not apply to lawful
permanent resident status based on a
self-petitioning relationship under
i .....
204(a)(l)(b)(ii), or ^MfoXlXBNiii) of the individuals with disabilities. Religious 

discrimination. Sex discrimination,
Wages, f

Accordingly, 12 CFR Part 268 is 
corrected by making the following 
correcting amendments:

PART 268—RULES REGARDING
EQUAL OPPORTUNITY

’.i ■

.......... The final rule that is the subject of
■ 21. The authority citation for part 216 these corrections, revised an interim

continues to read as follows: rule that was subject to public comment. SUMMARY: This amendment adopts a

•Authority: 8 U.S.QllOi, 1.103,1154,1184, Need for Correction

As published, the final rule contained (1
three technical, non-substantive errors
that may prove to be misleading and are
in need nT clarification. - "■
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Revoke the approval within<15 days after EFFECTIVE DATE: March 26,1996. ’■ <•». DEPARI^ENTOFTRAWSPORTATION
j’^eMrvIco oIdoUct oltha ravocaUon, . WfOBUAhiM COHTAr’- ' ;

• ;®UoA^iS &mS Telecommunications Device. for.theDpaf, AirworthinessDirectives; AlliedSignal,
? < - - (TDD) only, please contact Dorothea , - jnc. LTSIOI Sbdes Turboshaft Engines

requirements ofpart 103 of this chapter? Thompson (202/452-3544).; •. -. ,. SlSp^'

supplementary.nformation: ■ i ^^^encopters

Background • AGENCY: federal Aviation
... Administration^ DOT... 

ACTION: Filial rule.

■ ' *
i ; Exanilnations exercises appellate-; / ;.

•4 .

• < f

MTORMATION contact: ). Federai^Vtetlon Admlnlstratlon

‘ ' ■■■ 

. 14CFR?f»ert39..v.^,.‘v..-. .
[Docket NS.'e?-ANE-2l; AmerKim<3nt 39-

. (TDD) only, please contact Dorothea - Jnc. LTS101 Sbdes Turboshaft Engines




