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And it lasted about a week.

We finally had a pro-choice President and a more pro-choice Congress. From all over, 
people applauded. It was a sweet victory.

If any one wonders where the pro-choice movement stands in America today, they had 
only to watch film of the explosions going off outside a family planning clinic yesterday in 
Atlanta. How tragic. How maddening. How depressing for us who keep hoping every day that 
the vioience is behind us - that we re headed into a new era of tolerance.

This should be a time of great celebration. A time of great promise. A time for moving 
forward-beyond just protecting a woman’s fundamental right to choose abortion.

I think back four years-standing right here—exhilarated by the potential for reforging the 
rusted pieces of a national policy on reproductive choice. I remember the exhaustion after such a 
high stakes and grueling campaign-working around the clock to elect a pro-choice Congress and 
a pro-choice president.

Next Monday, we will inaugurate to a second term the first pro-choice president since 
Roe v. Wade. And two days later, we commemorate the twenty-fourth anniversary of that 
historic ruling.

Because the great paradox of victory-is the power given the defeated. In the 
wake of victory, we found apathy. They found zeal. In the wake of victory, our 
resources sagged. Theirs overflowed. Our supporters saw the Clinton campaign as the 
“war to end all wars” - the victory that guaranteed the right to choose forever-the 
victory that moved us on to a new national consensus on reproductive rights and 
responsibility.

I remember going into the country’s most menacing comers. We worked in races that no 
one thought could be won. We confronted voters with the critical issue of choice. We forced 
them to consider both sides of the question—men and women—Republicans and Democrats. We 
made people look beyond politics—to their conscience. We made choice a common bond, a 
common pledge.

KATE MICHELMAN’S SPEECH TO THE NATIONAL PRESS CLUB 
January 17, 1997
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It’s their latest strategy - and their biggest lie.
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Yesterday, two bombs exploded outside the Northside Family Planning Services clinic in 
Atlanta. We don’t know the bomber’s name. But we do know the crusade he belongs to -- the 
crusade to tenorize women - to deny a woman’s right to choose - to end abortion at any cost.

To their supporters-the radical right -- the Clinton victory brought an even more 
relentless crusade-a crusade to stop abortion any way - any time.

Instead, they keep dragging us back to abortion. Recently it’s been the super-emotional, 
super-graphic issue of late-term abortion.

The late-term pregnancy crusade is not about saving babies or protecting mothers - it’s 
about perverting the fundamental question of who should decide — women and their doctors — or 
politicians. It’s about cleverly sensationalizing a medically appropriate procedure. It’s about 
spreading gruesome pictures. About the extremists in Congress forcing a presidential veto late in 
the campaign — and then charging Bill Clinton and pro-choice members with abetting 
infanticide.

They keep forcing us back to the same spot. They keep pulling us away from giving a 
woman more choices - from focusing the nation on the need for broad federal and state policies 
that promote security and care for women and their families.

It’s not true. Pro-choice is pro-woman, pro-child, pro-family. Pro-choice is not pro­
abortion - whether it’s the first trimester - or the last.

Once again they’ve managed to turn the private decision about abortion into public 
scandal. They’ve smeared the entire pro-choice movement with the lie that we sanction abortion 
- anytime, anyplace.

The right has long mastered the power of the distorted image - the divisive message. 
Remember Willie Horton? Or welfare cheats driving Cadillacs? Or the white hand crumpling 
up the lay-off notice in the Helms-Gantt race in North Carolina? Add to these the image of the 
cold-hearted, irresponsible, morally-bankrupt woman willing to murder her perfectly formed 
fetus in the seventh, eight or ninth month of pregnancy.
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NARAL has never opposed that restriction. Ever.
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When the sensationalism of late-term abortion passes, they will find another battlefield — 
and another. They want the fight over abortion to never end. Because when we turn to the larger 
questions - beyond abortion - their vision for America becomes vitally threatened.

But this is easily ignored by the campaign against choice — to mock and demean a 
woman struggling with her conscience over a crisis pregnancy.

And now consider the facts—the true proportions of late-term pregnancy. Nearly 90 
percent of all abortions occur within the first trimester of pregnancy—99 percent occur within 20 
weeks of conception. Fewer than 600 abortions- fewer than 600 - are performed in the seventh, 
eighth and ninth months and each is a tragedy ... a wanted pregnancy gone sadly awry - in which 
a woman’s health - or her ability to have another child - is critically imperiled. Without such 
compelling reasons, neither a woman’s very specialized doctor, nor the state, would allow such 
an abortion to be performed.

Begin with Roe v. Wade. It has endured because it strikes an intelligent compromise 
between freedom and restriction. A balance between a woman’s right to choose — and the state’s 
right to protect potential life. The court draws a very clear line — the right of a state to prohibit 
third-trimester abortion as long as a woman’s life and health are protected. Forty-one states, 
including the District of Columbia, make it illegal.

For the right, abortion must remain the central struggle. That’s where they want the 
battle fought. The more fire power the better. From the bishops, the Christian Coalition, the op­
ed press, and Newt Gingrich on one side — to NARAL and Bill Clinton and all the other leaders 
and groups ready to defend choice on the other.

This is a full-page ad in The Washington Post placed by the National Conference of 
Catholic Bishops. On one side it demands that the President sign the bill to criminalize these 
late-term abortions with only one exception: that it saves the life of the woman. On the other 
side, it lists the loopholes they claim women would use if a health exception were added to the 
bill. Like — and I quote — that the woman: “has a new boyfriend that doesn’t want the baby.” 
That the woman can’t afford a baby and a new car.” That the woman “won’t fit into her prom 
dress.” What mockery of women - what humiliation. These are the Catholic bishops of 
America.
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They would have America return to a time long passed. When women were just expected 
to bear and raise children - a time when sexuality was hidden and unspoken. A time that most 
of us can barely imagine - never mind tolerate. But that vision - that delusion - is what keeps 
them at war with the rest of America.

The right’s strategy to impose their religious views reaches well beyond Washington. 
Listen to what Ralph Reed said from this very podium just before the election: “From Congress 
to the courthouse, from state legislatures to school boards, a quiet revolution is taking place in 
government as religious folk move into positions of power and influence.”

How we respond to these silent women - how we respond to the millions of women of 
child-bearing age — rests on who we really are — what we really believe is the American way. 
Abortion is not the question. The question is values. What value we put on a woman’s life. 
What value we put on her choice to bear a child. What value we put on rearing that child.

State after state continue to tighten down on women’s rights — principally the right to 
have an abortion. In state houses from Maine to Alaska, we’re forced to fight a steady assault of 
anti-choice legislation — 220 bills last year — all written by opponents of choice who want to 
make abortion more difficult and dangerous. Through intimidation. Waiting periods. Parental 
consent. Lectures. And violence. The easiest victims are the silent women - remote from 
government. Silent women who don’t expect help - silent women who don’t march. Women 
forced to choose between enduring an unwanted pregnancy and facing social retribution.

How sad that we can’t all get on with the much more critical fight for a country 
committed to bringing up healthy, secure children. How sad that NARAL and others will again 
be forced back on defense - forced to waste precious time - forced to delay national focus on 
the larger pro-choice agenda. Last Congress we faced an unprecedented 53 votes on abortion. 
The Congressional right won all but five. What progress we made during President Clinton’s 
first two years was stopped cold — and reversed. And today, the anti-choice Congress shows no 
sign of letting up.

At the very center of our way of life is still a woman’s right to measure and decide when 
the circumstances are right to bring a child into the world -- and when they are not. These are 
profound and intimate decisions that a woman alone must make -- decisions that have shaped our 
history — our numbers — our survivability -- our progress. The very essence of a woman’s 
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The Institute of Medicine makes it critically clear as to the nation’s immediate response: 
that America adopt “a new social norm: all pregnancies should be intended. That is, they should 
be consciously and clearly desired at the time of conception.”

What we can do is to give her the support to make the best choice. To intensify the 
campaign to teach responsible sexual and reproductive behavior. To do everything we can to 
make her decision an informed one.

No woman wants to bring a child into a world without love — without support — without 
care. I just want a nation of women who have choices - and the preparation to make wise ones -
- ones that will allow us to live fully. I want a nation of women who are equal partners with men
- on the job and at home.

Is choice a moral question? Indeed it is. It’s the most fundamental moral question in this 
nation today. Who should decide whether or not to have a child? A woman? Or Newt 
Gingrich? A woman? Or Ralph Reed? A woman? Or a judge? The only answer - a woman.

Today sixty percent of all pregnancies are unintended — climbing to 82 percent among 
teenagers. That’s three million unintended pregnancies a year - half of which end in abortion. 
This is not just a problem facing teenagers or unmarried women or poor women or women of 
color. It affects all segments of society.

We want to take up the call of the Department of Health and Human Services - and 
echoed by the Institute of Medicine: to reduce the percentage of unintended pregnancies from 60 
per cent to 30 per cent before the year 2000. Meeting this mark would result in 200,000 fewer 
unintended births each year - and 800,000 f“wer abortions.

personhood — who we are — is our freedom to choose what we believe is right. How can we 
women ever hope to take an equal place in America if we aren’t given that respect - if we aren’t 
trusted? Without interrogations. Without indignities. Without violence.

And that’s why I’m here today— to lay out a mission for NARAL through the end of the 
century. Steps America can take to dramatically reduce the staggering number of unintended 
pregnancies each year. And, in turn, to dramatically reduce the need for abortions.
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We at NARAL believe that the only way we can approach this mark is to move America 
beyond abortion - to focus on a coherent national policy on sexual and reproductive health - 
and to begin the massive tasks of repairing America’s human infrastructure.

It’s whether we have educated our young to make responsible choices. Whether we have 
prepared them to understand their own sexuality. Whether we have taught them the 
consequences of having sex. Whether we have adequately explained the connection between 
having a family — and supporting a family. That’s the measure of an intelligent and caring 
people.

Onp of the greatest paradoxes in thic struggle is how anyone can oppose abortion and 
contraception at the same time — how anyone can oppose abortion and family planning at the 
same time.

If we can agree as a nation that unintended pregnancy - and teen pregnancy - are vital 
threats to our national health - if we agree that we need to reduce the need for abortion — then 
why can’t we stop dividing this country in two? Why can’t we work together to give our kids a 
smarter start than we had? Is it so wrong to raise them to understand their options — including 
abstinence and contraception?

If we want fewer unintended pregnancies — as we all do — if we want fewer abortions — 
as we all do — then we’ve got to go back to the decision to have a child - to have sex. Was it an 
educated decision? Or a careless act? Did the couple explore the range of options? Did they 
have access to contraception? Did they have access to family planning? Were they taught -- did 
they understand -- the ramifications of sexuality -- and the enormous responsibilities of having a 
child?

Our leaders talk about investing in the future. If the most critical investment we can 
make isn’t to bring into this world healthy, wanted, secure children - then what is it? We can 
talk about education. We can talk about putting people to work. About safe streets. The goals 
of a society. But society begins in a single moment - the moment that a woman becomes 
pregnant. Who we are - what we become as a nation - hangs on our concern for that decision - 
on our preparation for that moment.
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The drug companies cry product liability. And I cry three million unintended pregnancies 
a year - caused in large measure by corporate fear and bureaucratic inertia.

Second, to convince Congress to restore, in real terms, the 60 percent drop that has 
occurred in federal family planning programs over the last 15 years-with particular attention to 
the young and the poor.

America’s technology and science are the most advanced in the world. We spend billions 
in research - computer chips, space satellites, high density TV. Yet we haven't come up with a 
contraceptive that’s simple, safe and foolproof. According to a piece in The Washington Post 
last year, only one pharmaceutical company still conducts research on improved methods of birth 
control. The federal government adds a scant $38 million annually for contraceptive research. 
Compare that to the estimated $600 million spent each year to develop new cosmetics, fragrances 
and toiletries.

Today begins NARAL’s campaign to move America much closer to this mark. We 
propose three fundamental steps.

We hear the quiet calls from across the nation to end the conflict — to work together — to 
pull together the fragments of a national reproductive policy. One that makes sense - that is 
inclusive - that moves along the continuum, from education to family planning to contraception 
to sound health care for those women who choose to have a child — before and after birth.

First, to refocus national attention on contraception and prevention. That means an 
aggressive effort to ensure that schools are providing responsible comprehensive sex education. 
It means mandating private health insurance coverage for contraceptive services and supplies. 
And it means dramatically increased funding for the contraceptive research centers established 
by the government to develop new technologies for the prevention of unintended pregnancies.

Ralph Reed is wrong when he implies that all “religious folks” are anti-choice. Catholic, 
Protestant, Jew. A lot of us think of ourselves as “religious folk.” And we share the longing to 
raise our children to be good people and - if they choose - good parents. A lot of us “religious 
folk” across America understand if our children are taught at an early age- right into 
adolescence— that sexuality is not a dirty word — that sound options and sound choices are 
critical to building sound communities - then we will have a better America.)



Safe and effective, that is, if women only knew they existed.

8

We intend to hold our elected officials accountable for these fundamental advances. We 
will work overtime to end the legislative gridlock and rancor over abortion - and to begin 
pressuring for broader reproductive health care for women and families across this country.

Congress must immediately create funding to educate women across the nation on the 
effectiveness and the use of emergency contraception.

And third, to mount a federally-funded public education campaign on Emergency 
Contraceptive Pills (ECPs) - America’s best kept secret.

We start with Title X - the federal government’s primary domestic family planning 
program. Ranging from basic health and contraceptive care to HIV testing, the service has 
lowered the abortion rate, along with infant deaths. Between 1980 and 1992, government aid to 
family planning clinics dropped by more than two-thirds, when inflation is taken into account. 
And now there is a push in Congress to eliminate funding altogether.

ECPs are high dose birth control pills that reduce the risk of pregnancy by 75 percent if 
taken within 72 hours after unprotected sex. The FDA has ruled them safe and effective.

Here's the Catch-22. To date, no drug company has sought FDA approval to label and 
market these birth control pills for emergency contraceptive use. And until they do - until they 
confront the stigma — the FDA will not formally approve ECPs as such. No application — no 
education — no hope. A failing that we must correct.

Today, fewer poor women are served. Outreach to the smallest comers of America has 
virtually ended. If you’re poor, if you’re poorly educated, if yov’re isolated, if you’re afraid of 
anti-abortion extremists outside clinics — then you’re basically out of luck.

Only one percent of women at risk for unplanned pregnancies have used ECPs. Sixty­
eight percent of these women are unaware that anything can be done to prevent pregnancy after 
sex.
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We can’t dramatically reduce the three million unintended pregnancies each year alone. 
We can’t reduce the abortions they bring alone. We need help.

To that end, we must broaden the public’s understanding of contraception — with special 
attention to boys and men who have too often been left out of the equation.

We understand the ambivalence — the opposition — we face today. We understand the 
resources it will take to reach every home room in America. We also understand that if we can’t 
prepare our children to make intelligent choices, then we, as a nation, will continue to pay for 
their mistakes. And the price continues to climb.

This commitment we urge today is very straightforward. A dollar invested in education­
in family planning—in contraceptive research—in health care—saves us all many more dollars 
down the road. But this will not be done until common sense meets common decency. Until we 
stop the distortions - stop the hatred - stop the violence.

We will ask the press to suspend the headline-grabbing debate between pro-life and pro­
choice forces - to turn away for a moment from the lurid and the tragic - and focus on the 
Institute of Medicine’s challenge of building a “new social norm.” We will ask the country’s 
religious leaders to put children and families first — and to join us in a massive effort to reduce 
the need for abortion in America.

Whether or not we condone premarital sex, contraception must be a choice. That means 
taking on perhaps the most critical and difficult campaign of all — informing and convincing 
state and local boards of education to make sexuality education part of their curriculum. Not just 
in high school — but beginning in elementary school. Not just girls — but boys — who must grasp 
the fact that they are equal partners in sexual activity. And not just how to prevent or end 
pregnancy — but the elements of choosing to have a family — the joys and the responsibilities — 
and the terrible penalties young families must pay if they’re not prepared.

We must together—Republican—Democrat—local—state—federal governments—weave a 
safety net that catches up all women-especially low-income women. Because we’re losing too 
many children. Not just to infant mortality-we’re losing them to neglect-we’re losing them to 
poverty and drugs and to crime. They are the children who will most likely suffer unwanted 
pregnancies. They are the children will most likely seek abortion.
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We need help from Democrats, Republicans and Independents. From local, state and 
federal governments. Because only working together can we achieve this common cause.

The echo of yesterday’s bombs in Atlanta mock appeals for unity. They shatter the 
message of compromise. They only remind us of the risk women still take in making their 
choice — the risk that doctors take in supporting that choice. This is four years into a pro-choice 
presidency. This is 24 years after Roe. And today the freedom to choose is threatened as never 
before. Not just by the noise of bombs - by the silence of indifference, intolerance and inertia.

So I ask you today - as I have after other attacks and other defeats - for your help. 
Again. To stand up for choice. To move forward with NARAL’s campaign to confront the 
causes of unintended pregnancy - and the deep cost to our way of life. Only when we accept 
these truths — only when our leaders accept these obligations — can we cross safely into the next 
century.

We need help educating Americans - men and women - to the options for planning a 
family. We need help if we want a nation where every pregnancy is wanted - where every child 
is healthy - where every child is secure.
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the ongoing controversy, of which this case is but the latest

1 Accordinc to the Suprwae Court'• opinion Ln Rog v..Wada, 410 U.S. 113 
a » _■ __ I . __. M -a » A HeArl

/ PUnn<?4
(striking down parental

- 2 -
AO 7ZA 
(Arr. IrtSl

(1973), until the last half of the nineteenth century, aoot states used 
the SngLlAh comadn-Uw approach to a-bertlon, which only crUnlnaXlzed 
abortion after the fetus •quickened," or trovod in utax®, which typically 
occurred during the sixteenth to sighteenth weeks of pregnancy. X^L. at
132, 138. In the latter half of the nineteenth century, a number of
states enacted statutes which criainaliied abortion, at any stage of 
pregnancy. id, at 139. By the end of the 19S0s, most states banned all 
abortions except those necessary to preserve the life or health of the 
mother. Id., /

in hoe, the Supreme court held that a pregnant woman has a 
constitutional right to privacy, under the Due Process Clauss of the
Fourteenth Aaendaent to the United States Constitution, which prevents 
stskee froa proeoribing abortion before viability. <10 U.S. at 147—68-

also established a tribes tor fraaevorki during the first trimeter, 
the State could not interfere with the woman's decision to have an 
abortion; during the second trimeter and until Viability, the State could 
regulate abortion Ln way< that were reasonably related to the aether's 
health; after viability, tbs Stats could proscribe abortion, except where 
nccsasary to preserve the life or health of the nether. Id. at 163“65.

In Planned Parenthood v. Casev, 112 3.Ct. 2291 (1992), the Supreme 
court reaffirmed aai's "central holding" that, prior to viability, the 
State Could not prohibit any wxun from obtaining an abortion, because of 
the weman’s Liberty interest as protected by the Fourteenth Amendment to 
the United states Constitution. In contrast to RCC, however, tho Court 
placed a greater emphasis on tho State's Lntornat in potential life 
throughout pregnancy. Accordingly, the Court discarded the triffioater 
fruavork in Rog, and allowed the State to regulate pre-vlablllty 
abortions as long as the regulation did not impose an "undue burden"i that 
ie, as long as the regulation had neither "the purpose or effect of 
placing a substantial obstacle Ln the path of a vcnaan soaking an abortion 
of a nonviable fetus," Id, at 2820-21.

In the few years since Casey was decided, several states have 
enacted regulations on pro-viability abortions, and the constitutionality 
of some those regulations has been challenged. Set, t..q., Planned 
parenthood ▼. miler, 63 F.3d 1452 (8th Cir. 199S) (striking down parental 
notifieatioA provisions, criminal provisions, and civil penalty
provisioaxa; upholding mandatory information requirements); Jane L- v. 
Banoerter. 61 F.34 1493 (10th Cir. 1995) (striking down ban on Abortions 
after 20 >■»¥», fatal experimentation ban, and choice of method 
requirement; upholding eedlcal emergency exesption); Fargo Women's Health 
Ora, v. Schafer. It F.3d 526 (8th Cir. 1994) (upholding mandatory
Information requireeant, 24-hour waiting period, and medical emergency 
definition); Barnes v. Mississippi. 992 F.2d 1335 (Sth Cir-) (upholding 
parental conaent r«qulxmm«nt and judicial bypass machanioa), ccrt, defied, 
114 S.Ct. 468 (1993); Barnes v, Moore, 910 r.2d 12 (Sth Cir.) (upholding 
informational requirement and 24-hour waiting period), cert, denied, 113 
S.Ct. 6S6 (1992)/ Utah Wcosn's clinic, It-.e, ▼. Leavitt. 844 T. Supp. 1482 
(0. Utah 1994) (Upholding 24-hour waiting period and awdlcal emergency 
exesption); Planned Parenthood v. Kaslv, 804 F. Supp. 1210 (D. Ariz. 1992) 
(striking down wbedleal Kaergency definition, and definition of medical 
procedures with rsspect to an abortion).

chapter, over the legality of attempts by the State to 

regulate abortion—the act of voluntarily terminating a 

pregnancy1, prior to full tera.1
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So, too, has this
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Court endeavored to put aside its personal opinion on the

issues herein, in order to render an opinion which it believes 

is mandated by the present state of the law.

After hearing two days of testimony, 

this Court granted a ten—day Temporary Restraining Order on 

November 13, 1995, which was extended for an additional ten

Over the course of six days of hearings, this Court has 

heard testimony from a number of medical practitioners, each 

expert in the field in which he or she testified. This Court 
• •

believes that, regardless of the personal opinions of these 

professionals, whether pro-choice or pro-life, each testified, 

not in accordance with those personal opinions, but rather on 

the basis of his or her medical opinion.

This case presents a challenge to the constitutionality 

of House Bill 135, which was enacted by the Ohio General 

Assembly on August 16, 1995, and was to have become effective 

on November 14, 1995.

AO 72A

days, and van cot to expire today, on Docomher 13, 1995.

Following four additional days of testimony, the Court now 

issues a preliminary injunction which enjoins enforcement of

ths three major portions of the Act; the ban on the use of the 

Dilation and Extraction (-DiX") abortion procedure; the ban on 

tha paxformancs of post-viability abortions, and the viability 

testing requirement. During the effective period of this 

preliminary injunction, no part of House Bill 135 may bo 

enforced, as there is no part which appears to be either 

constitutional, or severable, from the remainder of the Act.
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pregnancy. S 2919.18.

physician intending to perform a post-viability abortion must
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health or the pregnant woman.

Second, the Act bans all post-viability abortions, except

necessary to prevent the pregnant woman's death, or to 

avoid a serious risk of substantial and irreversible

impairment.to a major bodily function.3

purposes o£the poet-viability ban only, any unborn child of 

at least 24 weeks is presumed to be viable.4

Third■ the Act aleo imposes a viability testing requirement 

before an abortion nay be performed after the 22nd week of

Unless a medical emergency exists, any

S 2919.17(A). Tor

This Act creates two separate bans, and a separate

requirement with regard to post-viability abortions.

the Act bans the use ot the Dilation and Extraction ("D&X ) 

procedure2 in all abortions, including those performed before

Viability. O.R.C. s 2919.15(B). Physicians who are 

criminally prosecuted or sued civilly for violating this ban 

may assert, as an affirmative defense, that all other

available abortion procedures would pose a greater risk to the 

s 2919.15(C); s 2307.51(C).

2 The 04X procedure ie daflned

The taraiMtloa o£ * huaan pregnancy by purpo««ly Lnoertlng * 
nction device into the ekull of a fetua to remove the brain, 
-oliatlcn and extraction procedure’ doee not include either 
the auction curettage procedure ot abortion or the auction 
aapiratlon procedure of abortion.

O.&.C. S 2919.15(A).
3 The determination that a pcat-vlablllty abortion It neceeeary must be 
made Lft good faith, and in the exerclae of reasonable medical judgment. 
O.X.C. $ 2919.17(A).

4 The gestational age £a calculated from the flrat day of the laet 

menatrual period of the pregnant woman. S 2919.15(8).
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meet several requirements.5 The Act creates civil and

i

the 21st to 24th week of gestation (K,., 16). On October 27,

1995, Plaintiffs filed this suit for declaratory and

on their own

that this Act imposes an undue burden on the rights of their

to pott-vlability ibortionB: (1) thefollowing requlrssMnta apply to poat-vlahility abortiona: (1) thi 
lan must certify the nsceealty of the abortion in writing, (2) a

- 5
AO ?2_A__

s

I

ft

3

criminal liability for violations of the D4X ban or the post­

viability ban, and criminal liability tor violations of the 

viability testing reqfuirement.*

Plaintiff Women’s Medical Professional Corporation

injunctive, relief from all provisions of the Act, 

bohaIf and on behalf of their patients. Plaintiffs allege

r

("WHPC") operates clinics and provides abortion services in

Montgomery, Hamilton, and Summit Counties (Doc. /I, 15). 

Plaintiff Haskell, a doctor affiliated with Plaintiff WMPC,

formerly performed abortions after the 24th week, but no

longer does no; he u«as the D6X procedure for abortions during

patients to choose an abortion, and, further, that the Act’s

3 The f *'
phyelclan must certify . . .
eecond phyelcLvn suet certify the naaeeelty of the abortion Ln writing, 
after reviewing the patient** medical record* and tests, (□) the abortion 
muat be performed In a health care facility which haa access to neonatal 
services for preaaature infants, (4) the phyalcian nuat choose the abox-tion 
■ethod which provides the best opportunity for ths fetus to survive, 
unless It would peae a significantly grsatar risk of death to the pregnant 
wouxn, or a serious risk of substantial and irreversible Impairment to a 
major bodily function, and (5) a second physician must be present at the 
abortlee to care for the unborn human. O.h.C. $ 2919.17(B)(1)- These 
conditions need not be compiled with if the physician determines, Ln good 
faith and La the exercise of reasonable medical Judgment, that a medical 
ewrgeeey exists aad prevents compliance. $ 2919.17(B)(2).
6 Violation of the viability testing requirement is a fourth degree 

■Lsdaaeanor. O.R.C. | 2919.16(B). Violation of either the DtX nan or ths 
post-viability ban is a fourth degree felony. 1 2919.1S(D), S 2919.17(0). 
a patient upon wnca one of these procedures 1» per forced or attempted to 
be performed is not criminally liable. S 2919.1S(X), $ 2919.17(«). She
may, however, sue within ens year of the procedure or attempted procedure 
for ceapensatory, punitive, and exemplary damages, as well as for costs 
and attorneys fees. 5 2307.51(B), 5 2307.52(B). Derivative alaiss for 
relief may also be brought. $ 2306.11(□)(3)6(7).
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I, Jurisdiction, Ripeness,
Standard.

AO 7lA 
(«•». MJ)

provisions are unconstitutionally vague and fail to give 

physicians fair warning as to what actions will incur criminal 

and civil liability. Accordingly/ they seek to enjoin the Act 

as a violation of Plaintiffs’ rights to privacy, liberty, and 

due process, as guaranteed by the Fourteenth Amendment to the 

United States Constitution.

i

Before addressing the merits of Plaintiffs' request for a 

preliminary injunction, this Court must address three issues 

relating to its jurisdiction over this action.

this case involves a challenge to the constitutionality of a 

state statute under the United States Constitution, federal 

question jurisdiction is proper under 28 U.S.C. $ 1331.

even though Plaintiff Haskell has not yet boon

prosecuted for violating the Act, this case is ripe for 

decision because a doctor facing crininal penalties for 

performing abortions may sue for pre-enforcement review of the 

relevant statute. Dee v. Bolton. 410 U.S. 179, iaa (1973).

IXllrd, Plaintiff Haskell has the necessary standing to 

raise both his own rights and the rights of his patients. 

Because Plaintiff Haskell has asserted that he intends to 

continue performing the D&x procedure after this law takes 

effect, he is at direct risk of prosecution, and has standing 

to seek pro-enforcement review of this statute. £2®, *10 U.S.

Given the close relationship betveen Plaintiff

Haskell and his patients, and given the obstacles which

Standing, Prelinlnarv Injunction
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prevent pregnant women from challenging this statute.
I

including a desire for privacy and the imminent mootness of 

their claims, he may also assert third-party standing and

raise the rights of his patients.

U.S. 106 (1976) (plurality opinion) (allowing two doctors to 

sue for declaratory and Injunctive relief from state statute 

It is also noteworthy that in1390, 1396 (6th cir. 1987).

for declaratory and injunctive relief from a state statute 

restricting the right to abortion was brought by similar

Based on the

this action, and to assert both his own rights and the rights

Although Defendants have argued that theof his patients.

Plaintiff must show that a particular woman will be impacted 

by the Act in order to have standing to raise her rights, this

Court agrees with Plaintiff Haskell's argument that such a

It is sufficient that Plaintiffshowing is unnecessary.

Haskell has alleged that he regularly has patients upon whom 

taking away Medicaid funding for abortions), cited with

approval in Planned Parenthood Ass'n v. Cincinnati. 822 F.2d

plaintiffs: abortion clinics and a doctor.

foregoing authority, Plaintiff Haskell has. standing to bring 

he performs the procedure, and that he will have such in the

future.7

I
I
I

Planned parenthood v, Casey. 112 S.Ct. 2791 (1992), an action 

. 7 In addition, thia Court notoa that ona such patient, Jana Doa Humber 2, 
testified in this hearing after her abortion was performed by Dr. Haskell 
on November 30, 1995—two weeks after the Act vai to have taken effect.

Singleton v. Wulff. 428
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Plaintiff Haskell also has standing to challenge the
i

s 2919.13.

because he

O.R.C.

In addition,

wo»*n

8

AO 72A

provisions of the Act which ban post-viability abortions, 

codified at O.R.C. S 2919.17, and the viability testing

Defendants have argued that

8 Tor exuple, although Plaintiff WXPC ha. a.aarted that it has 
b«caus« it will incur civil liability under ths Act, thia C^rt does not 
now have facts sufficient to conclude that Plaintiff WKPC may be ci y 

liable.

House Bill 135.

Plaintiff WMPC sues on behalf of its physicians who are 

nrapl<->y«d at its various affiliated locations, and on behalf of 

vho recaivs oedical services, including abortions, at

thesa locations. This Court does not now reach the issue of 

whether Plaintiff WMPC has standing to bring this action, due 

to an inadequately developed factual record.8 This issue need

requirement in O.R.C.

he lacks standing to challenge these provisions,

only performs the D&X procedure up through the 24th week of 

pregnancy (Defendant's Memorandum in Opposition, Doc. /Il,

p.27, 34). The ban on post-viability abortions, however,

imposes a rebuttable presumption of viability at 24 weeks,

S 2919.17(C), which will apply to Plaintiff Haskell. 
/

If, in certain cases, he is unable to rebut the presumption of 

viability, the remaining provisions relating to the ban on 

post-viability abortions will also apply to him.

Plaintiff Haskell will have to satisfy the viability testing 

requirement for any patients he treats who are in or beyond 

their twenty—second week of pregnancy. Therefore, Plaintiff

Haskell also has standing to challenge these provisions of
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not be reached at this tine, because Plaintiff Haskell's 

standing is sufficient to allow this action to go forward.

Accordingly, the remainder of this opinion will use 

"Plaintiff* in the singular, in reference to Plaintiff

This Court now turns to the merits of Plaintiff'sHaskell.

Motion for a Preliminary Injunction.

When considering whether a preliminary injunction is 

proper, this Court must consider four factors: (1) the
!

International

903 (6th Cir. 1991), cert, denied, 112 S.Ct. 63 (citing In re

DeLorean Motor Co., 755 F.2d 1223, 1228 (6th Cir. 1985)).

This Court need not conclude that all four factors support its

decision. Franklin Mint Corp..Chrysler Corp. 1994 U.S.v.

App. LEXIS 18389, at ‘4 (6th Cir. 1994). Rather than being

"rigid and unbending requirements" that must be satisfied.

these factors are intended to guide this Court’s discretion in

In re Eacle-Picher Industries. Inc..balancing the equities.

For example, the degree of963 F.2d 855, 859 (6th Cir. 1992).

likelihood of success which is required to issue a preliminary

- 9

I
I

patients from irreparable injury; (3) whether the injunction

would harm others;9 and (4) whether the public interest would

i
i

substantial likelihood of the Plaintiff's success on the 
I

merits; (2) whether the injunction will save the Plaintiff's 

This third prong io al«o constru*d a» i ’bilancing of equities’; to wit, 
whether the hens which would be suffered by the Plaintiff if the
injunction were not granted, outweighe the harm which would be Buffered by 
the Defendant if the injunction were to be granted.

be served by issuance of the injunction.

Longshoremen’s Ass'n v. Norfolk Southern Coro,, 927 F.2d 900, 
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••

factors.

Longshoreman's Ass'n, 927 F.2d at 903.

the constitutionality of the D&X ban, the post-viability ban, 

Many of these

I

A, Standards for Challenging Abortion Regulations

these categories.

three challenged statutory provisions in turn.

injunction may vary according to the strength of the other

In re DeLorean Motor Co.. 755 F.2d at 1229. This

II. Plaintiff's Substantial LiXelihood of Success on the 
Marita

Plaintiff has asserted a number of arguments attacking 

i
i

I

and the viability testing requirement.

arguments can be divided into tvo categories: first, those 

that assert that the Act either imposes an undue burden on a 

woman's right to an abortion, or jeopardizes the pregnant 

woman's health, and is thus unconstitutional under Casey; 

second, those that assert that the Act is unconstitutionally 

vague. Before addressing these arguments, this Court will 

briefly set forth the relevant law to be applied to each of

This Court will then consider each of the

Court must make specific findings as to each of these factors, 

unless fewer are dispositive of the issue. International

State's

outweighs the pregnant woman's liberty interest in having an

1, The Substantive Law

In Planned Parenthood v. Casey, a plurality of the

Supreme Court held that viability marks the point at which the 

interest in protecting the potential life of the fetus 

a nodical determination that her own
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life or health is at risk.

Before viability, states may not enact regulations which have 

■the purpose or effect of placing a substantial obstacle in

112 S.Ct. at

Such regulations constitute an "undue burden" on a 2820.

pregnant woman's right to have an abortion, and are an 

unconstitutional violation of her liberty interest, as

guaranteed by the Fourteenth Amendment to the United States

After viability, however, theConstitution.

preservation of the life or health of the mother." Id. at

Therefore, whereas regulations which affect pre­2821.

presumptively valid, unless they have an adverse impact on the 

life or health of the pregnant woman.

It has been suggested that "strict scrutiny" should be

In

the opinion of this Court, a strict scrutiny approach would be 

improper in this specific situation, because it might allow a 

state, in some circumstances, to proscribe a post-viability 

abortion even where such an abortion is necessary to preserve

11 -

viability abortions are subject to an undue burden analysis, 

regulations which apply only to post-viability abortions are 

the pathof a woman seeking an abortion...."

Id, at 2819.

State may regulate and proscribe abortions "except where it is 

necessary, in appropriate medical judgment, for the 

Quit* obviously, «uch a laval of acrutiny cannot b« applied to the ban 
itaelf, for Ca<»Y inatructa ua that a atata eay ban abortiona after 
viability, unleas an abortion ia naceaaary, in the appropriate medical 
judgment, to praaerve the life or health of tha mother.

applied to the medical necessity exception to the ban on post­

viability abortions, codified at O.R.C. S 2919.17(A)(1).10 

112 S.Ct. at 2816-17, 2819-2821.



V
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For example, in a situationthe life or health of the mother.

where the mother is terminally ill, and is only expected to 

live for a maximum of six months following the post-viability 

abortion- that saves her life, a state might attempt to argue 

that its interest in the fetus's life was actually more 

abortion in that circumstance.

This would force courts to decide when, and under what 

circumstances, an unborn child's life becomes more important.

and more worthy of protection, than the life of its mother. In

’courts, has either the legal or the moral authority to balance 

the interests and the lives involved, and to make this 

decision.

Therefore, this Court holds that although a state may ban 

most abortions subsequent to viability, it may not take away a 

pregnant woman's right, as recognized in Cagey, to have a 

life or Waith.

compelling than the mother's compelling interest in her own

life, and that this interest should allow it to forbid an 

post-viability abortion which is necessary to preserve her

A strict scrutiny analysis could have the

effect of narrowing this exception, and should not be applied.

Instead, any regulation which impinges upon or narrows this 

exception, must be declared to be unconstitutional.

the opinion of this Court, this inquiry is beyond the realm of 

legal jurisprudence, and must be left to the discretion of the 

individuals.-involved. Neither the legislature, nor the 
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Before the Supreme Court's decision in

which the Act would be valid."

recently explained by Justice

2, Standard for Reviewing Facial Challenges to Abortion 
Regulations

There is sone dispute as to the proper showing which

173, 183 (1991) (applying Salerno to facial challenge to

regulations prohibiting facilities which receive federal funds 

fron counseling, referring, or advocating abortion as a method 

of family .planning); Ohio v, Akron Center for Reproductive

Health. 497- U.S. 502, 514 (1990) (applying: Sal?,ma to facial 

challenge to judicial bypass procedure for minors seeking

abortions); cited in Webster v. Reproductive Health. Serviges,

492 U.S. 490, 524 (O'Connor, J., concurring) (applying Salerno 

to facial challenge to state law prohibiting use of public

i

I

Plaintiff must make in order to succeed in bringing this 

facial challenge.11

U.S. 739, 745 (1987), followed bv Rust v, Sullivan. 500 U.S.

The difference between challenging a statute ’on ita face,*^a« in this 
case, or in challenging it *aa applied,* waa ;  
Scalia:

Stetutee are ordinarily challenged ... ’as applied*--that is, 
the plaintiff contends that application of the statute in the 
perticular context in which he has acted, or in which be 
pevpoMe to act, would be unconstitutional. The practical 
effect of holding a statute unconstitutional *as applied* is 
to prevent its future application in a similar context, but 
not to render it utterly inoperative. To achieve the latter 
result, the plaintiff must succeed in challenging the statute 
’on Its face."

Ada v, Cuia Society of Qbitetriciana 4 OynecolooLftl, 113 S.Ct. 633 (1992) 
(Scalia, J., dissenting free denial of cart. ). In the Instant
Plaintiff Haskell seeks to have the entirety of House Bill 135 declared 
unconstitutional, and not only as it applies to his particular situation. 
Thus, be Is bringing a facial challenge to the statute.

Casev. a plaintiff bringing a facial challenge to a statute 

imposing restrictions on abortion faced the difficult burden 

of establishing "that no set of circumstances exists under

United States v, Salerno, 481
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I
a son

vonan's choice to undergo an abortion." 112 S.Ct. at 2830.

• •

circumstances.

standard.

courts in ths Seventh (Indiana) and Tenth Circuits (Utah), 

Plannedhave concluded that Casey did replace Salerno.

actually did • • •

14 -

spousal notification provision: the lav was held to be invalid

because "in a large fraction of the cases in which [it] is

relevant, it will operate as a substantial obstacle to a 

abortion regulations.

Since Casev. a split has developed among the Circuits as 

to whether the Casev approach has replaced the Salerno

The Third and Eighth Circuits, joined by district

Moreover, when examining the informed consent provision, the 

plurality specifically examined the record, and the facts

contained therein, which related to the application of the 

Id, at 2825-31.

approach to evaluating facial challenges to pre-viability

challenged provision to specific persons and in specific

This appeared to signal a new

i

facilities to perform abortions except where necessary to save 

the mother's life). In Casey, however, the plurality employed 

relaxed standard in striking down the Pennsylvania 

Parenthood. Sioux Falls Clinic v. Miller, 63 F.3d 1452, 1458 

(Sth cir. 1995) ("we choose to follow what the Supreme Court

and apply the undue burden test"); Casev v.

Planned Parenthood, 14 F.3d 848, 863 n.21 (3rd Cir. 1994) 

("the Court has... set a new standard for facial challenges to 

pre-viability abortion laws"); A Woman's Choice-Ea?t_s^ds

Women's Clinic v, Newman. Cause No. IP 95-1148-C H/G, at 19-20 

(S.D. Ind. 1995) (memorandum opinion on motion for preliminary
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injunction) ("this court believes that Casey effectively 

displaced Salerno's application to abortion laws"); Utah

844 F. Supp. 1482, 1489 (D. Utah 

1994) ("to bring a facial challenge in good faith, one must 

reasonably believe that the statute is incapable of being 

applied constitutionally in a large fraction of the cases in

The Fifth Circuit has disagreed, and

restrictions on abortion. Barnes v

n.2 (Sth Cir. 1992) ("we do not interpret Casey as having 

overruled, sub silentio. longstanding Supreme Court precedent 

governing challenges to the facial constitutionality of 

statutes").

The Supreme Court, itself, appears to::be split on this

issue. Health Orc. v.

1668 (1993) (O’Connor, concurring with denial of application 

for stay and injunction) (stating that the Casey approach 

should be followed by lower courts), with Ada v Guam Society

of Obstetricians and Gynecologists, 113 S.Ct. 633 (1992) 

(Scalia, dissenting froa denial of petition for writ of 

certiorari) (stating that Court did not change the Salerno 

standard in Casey).

Not surprisingly, whereas Plaintiff has urged this Court 

to adopt the Casey approach, Defendants have vigorously argued 

Because thethat the Salerno standard should be employed.

Sixth Circuit is silent on the issue of whether Salerno should 

15

AO 72a
(Rr». 8/82)

'which it is relevant.").
T

continues to apply the Salerno standard when evaluating

Compare Fargo Women*

Moore, 970 F.2d 12, 14

Schafer, 113 S.Ct.

Women's Clinic v. Leavitt,
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undertaken in Casey, and employed by courts in the Third,

Seventh, Eighth, and Tenth Circuits, and ask whether, "in a »

• •

undergo an abortion."

reasons.

the spousal notification requirenent, the plaintiffs in that 

case did not have to show that "no set of circumstances exist 

as a practical Batter, to evaluate whether a regulation will 

create an undue burden on the right to an abortion, without 

examining specific facts in the record, and evaluating the 

likely impact that a regulation will have on the specific

group of women who are affected by it. For these reasons.

thia Court declines to apply Salerno to the challenged pre­

viability regulations in this case.

Although this Court has concluded that it will not apply

Salerno to the pre-viability regulations in House Bill 135, 

the issue of whether Salerno should apply to the post­

viability regulations in House Bill 135 is a separate issue.

16

s

First, because Casey did not require that every

married woman be subject to physical abuse in striking down 

apply to pre-viability abortion regulations, it is a matter of 

first impression in this Circuit.

This Court concludes that for purposes of evaluating the 

ban on the DiX procedure, which is used in the weeks preceding 

viability, this Court will follow the approach actually 

IJ
i
I

large fraction of the cases in which [the ban] is relevant, it

will operate as a substantial obstacle to a woman's choice to 

/e
This Court makes this decision for two

under which the law would be invalid" in order to successfully 

challenge it. Second, it seems that it would be impossible.
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a few

<*

health.

until after she

health.

to perfora abortion* not n«c«aBa.ry to nv# the life of the 
■other. 490 U.S. at S23.

- 18

First,

laws

I® the court applied Salerno to a facial challenge to reaulatione
which reetrictad the ability of facilities receiving Title X funding to 
couft*<1« referrals, or advocate, abortion. 500 U.S. at 183. In
&XrgR Stater lor Reproductive Hoalth, plaintiffs brought a facial 
challenge to a parental notification statute; in considering the judicial 
bypass procedure, the Court applied Salerno., rejecting arguments that the 
procedure's tlM recjuirett^nta eight be construed as •business days* 
instead of -calender days,- and reasoning that the statute should not be 
invalidated -based on a worst-case analysis that stay never occur." 502 
U.S. at 514. Finally, in Webster, Justice O’Connor stated that Salerno 
should apply to a Missouri provision that prohibited the use of public

unconstitutionally threaten the life or health of even

pregnant women. The Court so holds for three reasons.

the cases which have applied Salerno have not involved

which threaten to inflict, unconstitutionally, such severe and 

irreparable harm.1^ Second, because the Supreme Court

signalled in Cas?y that an unconstitutional infringement of 

the liberty interests of sone, but not all, pregnant voaen, is 

sufficient to justify application of a lesser standard where a 

pre-viability abortion is concerned, there is no reason why 

the Court would not sini'larly apply a lesser standard where a 

law threatens to deprive sone, but not all, pregnant women of 

their greater constitutional interest in their own life and

Finally, and most importantly, it would be

unconscionable to hold that a pregnant woman—or her estate— 

may not challenge a post-viability regulation

is unconstitutionally deprived of her life or

Therefore, this Court will allow Plaintiff to facially 

challenge this post-viability ban, even though he has not 

shown that ■no set of circumstances" exists under which the 

ban would b« valid.
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For purposes of evaluating the ban on post-viability 

abortions, therefore, this Court aust likewise consider 

!

Whether the Salerno standard for facial challenges should 

apply to post-viability regulations appears to be an issue of

Casey is not

viability abortions would impose an "undue burden" on a large 

fraction of the relevant population; it does not evaluate 

whether a law restricting access to post-viability abortions 

is invalid simply because it nay jeopardize the life or health 

of a few (or many) pregnant women who need such an abortion.

Indeed, none of the cases cited above which followed the new

Casev approach involved restrictions on post-viability

abortions. Thus, this appears to be an issue of first

impression in this, or any, Court. /

After careful consideration of the interests involved.

this Court concludes that the requirement that the

plaintiff must show that "no set of circumstances exists under 

which the lav would be valid," should not apply to facial 

challenges to post-viability abortion regulations which may

whether it is bound to apply the more restrictive 

standard..12

first impression before this, or any. Court.

dispositive, because the approach in that case is specifically

designed to evaluate whether a law restricting access to pre­

D«f«ndants have argued, for example, that the testimony given by J*ne 
Doe Number One and Jane Do« Number TVQ--both of wheta would have been 
adversely affected by thia ban on poat-viability abortiona—ahould be 
diaregarded by thia Court, becauae Salerno reguirea that the law be 
unconatitutional in all of applicationa, rather than in a few or many 
aituationa. Because thia ia a facial challenge, Defendanta argue, such 
teatinony aa to how the law may affect specific individuala is irrelevant.
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B, Standard for Vacrueness Challenges

In addition to arguing that this Act is unconstitutional 

under Casey. Plaintiff argues that the Act is

unconstitutionally vague. When determining whether a statute j

\.or regulation is sufficiently vague so as to violate due

process, there are several relevant considerations. A statute

or regulation nay be vague if it fails to give fair warning as 

is prohibited, so that he nay act accordingly"), cited in

184 (6th Cir. 1983) . A statute or regulation may also be 

vague if it is subject to arbitrary and discriminatory

enforcement, due to a failure to provide explicit standards

Id, Finally, the lack of a mensfor those who apply the law.

rea requirement in a statute which imposes criminal liability 

may indicate that the statute is unconstitutionally vague.

I

the absence of a scienter requirement in the provision 

directing the physician to determine whether the fetus is or 

may be viable, the statute is little more than 'a trap for 

those who act in good faith.'").

A vague law is especially problematic in two situations.

First, its potential to cause citizens to "'steer far wider of

... than if the boundaries of the forbidden

Id, (quoting Baggett v, Bullitt.areas were clearly marked,"

- 19 -

I

i

Fleming v. United States Deot, of Agriculture, 713 F.2d 179,

to what conduct is prohibited. Gravned v. City of Rockford.

408 U.S. 104, 108 (1972) ("ve insist that laws give the person 
i

of ordinary intelligence a reasonable opportunity to know what 

the unlawful zone'

Colautti v, Franklin. 439 U.S. 379, 395 (1979) ("Because of 



u

377 U.S. 360, 372 (1964)), is of particular concern vhere the 

exercise of constitutionally protected rights nay be inhibited

or "chilled.- colavtti v, Franklin. 439 U.S. 379, 391 (1979) 

(applying to the right to an abortion); Baggett. 377 U.S. at

372 (applying to First Anendaent rights). Second, a vague lav

which provides for criainal penalties is troubling because of 

law.
*

When determining whether a law455 U.S. 489, 498-99 (1982).

is void for vagueness, this Court must examine the challenged 

lav in light of all of the above considerations.

This. Court now turns to Plaintiff’s arguments challenging 

the constitutionality of the D4X ban, the post-viability ban.

and the viability testing requirement, for purposes of gauging 

whether the likelihood of Plaintiff's success on the merits of

these arguments is substantial.

Ban on Use of the D&X ProcedureC.

1, Vagueness of the Definition of D&X

Souse Bill 135 bans the performance or attempted 

parforsance of any abortion, pre-viability or post-viability.

by use of the Dilation and Extraction ("D&X") procedure, which 

is defined as follows:

I

I

(T]he termination of a human pregnancy by purposely 
inserting a suction device into the skull of a fetus 
to remove the brain. 'Dilation and extraction 
nrorpdure' does not include either the suction

the severe consequences which may result from violating the

Hoffman Estates v, The Flipside, Hoffman Estates. Inc.,
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I

Plaintiff argues that this definition isO.R.C. S 2919.15(A).

Plaintiffas the Dilation and Evacuation ("DiE") procedure.

further argues that this vagueness will chill physicians froa 

perfoming abortions by use of the DiE sethod, which is the 

most common method used in the early to mid-second trimester.

further, Defendants argue that the D&E procedure is included 

in the definition of suction curettage, and so is excepted 

from the ban.

In order to address this vagueness argument, it is

necessary to define and describe the various methods of 

When the

procedures are described in detail, it becomes apparent that 

the statutory definition of the Dilation and Extraction

procedure could be construed to include the more widespread

It also becomesDilation and Evacuation ("D&E") procedure.

suction curettage, it also includes additional steps, such as 

dismemberment, and additional instruments, such as forceps.

Furthermore, suction curettage is a first-trimester procedure, 

Accordingly,whereas D&E is a second-trimester procedure.

- 21 -

apparent that the D&E method is not included in any definition 

of suction curettage: although a D&E procedure does include 

i
I

Defendants dispute this, arguing that the definition does not

include or describe the D&E procedure, and so is not vague;

unconstitutionally vague, because it does not adequately

distinguish the D&X procedure from a different procedure known

curettage procedure of abortion or the suction 
aspiration procedure of abortion.

abortion, based on the testimony in this case.



II

Plaintiff has demonstrated a substantial likelihood of success

a, suction curettaoe/asoiration

vacuua aspiration) are cosiaon methods of first-trimester

mechanically dilates the opening to the uterus by the use of 

metal rods, inserts a vacuum apparatus into the uterus, and

12/5, at 33). There is no need to dilate the• 9

Approximately ninety-five

(Tr., 12/6, at 13).

removes the products of conception by the use of negative 

suction (Tr 

i
i

Suction curettage and suction aspiration (also known as 

12/6,

In a suction curettage procedure, the doctor

performed up to the 15th week of pregnancy, but is typically a 

first-trimester procedure (Id.).

percent of the abortions which are performed in this country

are performed during the first fifteen weeks of pregnancy15 

of showing that the definition of a D&X procedure is 

unconstitutionally vague.

abortions, and the terms'are used interchangeably (Tr.,

at 13, IIS).14 

TM transcripts of th« hearing testimony are, for the most part, 
paginated saparataly for each day of testimony. Thsrnfore, when referring 
to transcript tsstmony throughout this opinion, this Court will indicate 
tha date of the transcript, as well as the page on which the specific 
reference say be found.

15 The testimony Indicates that sone wuoon who seek abortions in their 

second trimester are victims of rape or incest, and may have been 
psychologically unable to face their pregnancies at an earlier time (Tr., 
11/8, at 27). Other women who seek abortions in tha second trimester do 
so because it is only then that they discover that their fetus has 
developed severe anomalies, i.e., physical defects that call into question 
the ability of the fetus, once carried to term, to survive (Tr., 12/S, at 
103-08).

patient’s cervix in the days before the procedure is performed 

(lit.). Suction curettage/aspiration can sometimes be
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b. Dilation & Evacuation (DSE)

In the second trinester, the fetus becones too large to

that point, the ooct cownon abortion nethod is a Dilation and

Evacuation (DtE) procedure; indeed, it is the only procedure

which can be used from the thirteenth to sixteenth weeks of

Instead of using aetal rods topregnancy (Tr., 11/8, at 51).

dilate the cervix over a short period of tise, the doctor

Then, a suction curette with a larger diameter is

placed through the cervix, and the doctor removes some, or

all, of the fetal tissue.

Frequently, however, the torso and the head cannot be

The procedure

typically results, therefore, in a dismemberment of the fetus.

beginning with the extremities. This dismemberment is

accomplished both by use of the suction curettage, and by the

use of forceps (Id.).
t

Removing the head of the fetus from the uterus is

typically tha moat difficult part of the D&E procedure, in

part because the head is often too large to fit through the

partially dilated cervix. It is important to remove the head

as quickly as possible, because fetal neurologic tissue can

negatively affect the mother's ability to clot, and lead to

greater bleeding (Tr., 12/6, at 32). Physicians have

I

23

i
I

I
i

inserts laminaria into the cervix during the one-to-two day 
/

.period prior to the procedure, in order to slowly dilate the

cervix.

I
I

remove by use of suction curettage (Tr., 12/5, at 33-34). At

removed in this manner (Tr., 12/5, at 35).



1

developed different nethods of decompressing the head, in
I

order to reaove it.

Dr. Anthony Levatino testified that when he performed d«E

abortions, he preferred to grasp the fetal head vith a clamp.

crush it, and remove it in pieces along vith the skull

Because he decompressed thecontents (Tr., 12/7, at 190).

Dr. Paula Hillard testified that vhen the skull is too

large to remove intact, she grasps the skull and suctions out

its contents with a cannula—which may enter the skull—in

11/8,

at 77).

Dr. Doe Number One testified that because the use of

By making a small incision at the base

while th* head is still within the uterus, and no longer

attached to th* body—he can collapse the head and easily

12/5, at 43).

(11^ at 44).

forceps can cause trauma to the mother's uterus, his

preference is to collapse the head by the use of suction.

i

She has never performed the procedure utilized by Dr.

Haskell (I<L. at 49).

This method decreases injury to the cervix and uterus, and 

reduces operating room time, blood loss, and anesthesia time

Dr. Doe describes his procedure as a DiE, and

prior to its removal.

of the skull and inserting a suction device into the brain—

skull by crushing it, he found it unnecessary to decompress 
/ 

the skull by purposely inserting a suction device into the

• skull and removing sone of its contents (Id, at 192).

order to decompress it and facilitate its removal (Tr.,

remove it, without the use of forceps (Tr.,
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Although he does not always

Ke hasvithout collapse—are on a contlnuua (Id, at 72).

84) .

removed intact, in order to minimize lacerations (I&*. at 33).

269-70; Tr., 12/8, at 41).

- 25

I
!

place the suction cannula into the skull in order to remove 

its contents and make it smaller, thereby allowing it to be 

In addition, removing the head intact is advantageous because 

it ensures that no parts of the skull are left behind in the 

Dr. Mary Campbell has not performed second-trimester

abortions, but has read about and observed various second- 

trimester methods, in preparation for setting up a second- 

woman's uterus (Id, at 35).

Dr. Harlan Giles, who performs D4E abortions up to the 

twentieth week of pregnancy, testified that he had never seen 

an instance in which the fetal head was too large to be

removed without being crushed or somehow decompressed, but he 

admitted that such an occurrence was possible (Tr., 11/13, at 

performed from 15 to 18 weeks.

collapse the head in this fashion, Dr. Doe Number One

testified that the two procedures—D4E with collapse, and DIE 

AO 72A
(R«v.

sharp enough to lacerate the maternal uterine [blood]

vessels " (Tr., 12/6, at 35). The goal is therefore to 

never performed the procedure utilized by Dr. Haskell (Id■ at

trimester practice at her clinic. In describing the DiE

procedure, she testified that the fetal skull is generally not 

intact following dismemberment of the body—the jaw is often 

removed with the neck—and "the edges of the fetal skull are 
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The main

12/5, at 41).

I
I

(Tr.,

I
I
I

I
I
i
i
i
i

periods, when the fetus is larger.

of later DfcEs is caused by the use of forceps, which results 

in uterine and cervical injuries, and increased blood loss

into the maternal circulation (Tr., 12/6, at 31).

there is a reduced risk of retained products of conception, 

infection, hemorrhage, and cervical injury (lix at 39).

Although the DSE procedure appears to have a lower rate 

of cosplication* than other methods of abortion in the early 

to mid-second trimester, it can be equally risky at later

One serious complication

The D&E procedure appears to be preferable to other

available procedures before the twentieth week; at thirteen to 

sixteen weeks, it is the only available procedure.

alternative to a DtE procedure after sixteen weeks is an 

induction or instillation method, which involves either the 

injection of saline, urea, or prostaglandins into the amniotic 

cavity, or, the insertion of vaginal prostaglandin

suppositories. These procedures result in labor, and are 

further described below. The DiE procedure appears to be less 

painful for the mother than induction procedures, because it 

does not require labor, and because the cervix is dilated 

slowly with laminaria rather than being dilated more 

forcefully by uterine contractions. In addition, the DSE 

procedure takes less time, generally between ten and twenty 

minutes, as opposed to twelve to thirty-six hours. Because 

the uterus is not under pressure over a long period of time, 

there is less of a risk of forcing fluids or fetal proteins

Finally,
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i

c. Dilation and Extraction (D«X)

In this section, the Court will describe Dr. Haskell’s 

"Dilation and Extraction" procedure. It is

1992 (Defendant’s Exhibit A).

taken from that paper.

On the first and second days of the procedure, Dr.

Haskell inserts dilators into the patient's cervix. On the

os.

specific method of abortion, which has been described by

various parties as either an "intact D&E," a "brain suction 

twenty-four weeks.

Plaintiff Haskell described his procedure in a paper 

procedure," or a

typically used late in the second trinester, froa twenty to 

ultrasound, Haskell inserts forceps into the uterus, grasps a 

with his

presented at the National Abortion Federation Conference in

The following description is 

lower extremity, and pulls it into the vagina, 

fingers, Haskell then delivers the other lower extremity, the

The skull, whichtorso, shoulders, and the upper extremities.

is too big to b« delivered, lodges in the internal cervical

17 Haskell uses his fingers to push the anterior cervical

16 D«f«adajita pointed out that. In tha vidaotapa in which Dr. Haakell 
daaonatrataa the procedure (Defendant•« Ixhlbit R), tha patient*a 
aMebranes had ruptured (her "water had broken") prior to the procedure, on 
tha vary first day. Although this fact aight be relevant if this were a 
medical aalpractice action brought by that particular patient, it i« not 
relevant to the isaue of whether the DtX procedure i« generally safe for 
the Bother’s health.

17 Although Dr. Baekall does not state in his paper that he cuts the 
umbilical cord prior to penetrating the base of the skull with scissors, 
he te.tlfled that he routinely cuts the cord, and he did eo on the

third day, the dilators are removed and the patient’s 

membranes are ruptured.16 17 Then, with the guidance of

!
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lip out of the vay, then presses a pair of scissors against

He then forces the scissors intothe base of the fetal skull.

the base of the skull, spreads then to enlarge the opening,

inserts a suction catheter,' and'.removes the scissors,

With the head decompressed, heevacuates the skull contents.

then removes the fetus completely from the patient.

The primary distinction between this D4X procedure and 

in removal of portions of the skull contents by the use of 

suction after the skull is crushed with forceps or otherwise 

invaded, and before the head is placed next to the opening to 

contents, which are suctioned out after the head is placed 

next to the opening to the uterus (and after the rest of the 

The hallmark of the

rather than being dismembered prior to removal, as is done in

In both procedures, the head usually must bea D&E procedure.

28

!

the uterus—the D&X procedure results in a fetus which is 

removed basically intact except for portions of the skull 

the D4E procedure previously described appears to be that,

whereas the D&E procedure results in dismemberment and piece- 
!

by-piece removal of the fetus from the uterus—and, possibly,

fetus is removed from the uterus), and before the fetus is

fully removed from the mother’s body.18

D&X procedure, therefore, is that the fetus is removed intact.

alnutes for the f«tu« to die, following the cutting of the umbilical cord, 
and that, on the videotape, Haskell waited only thirty aeconda from the 
time he cut the cord to the time he inserted the scissors, this Court also 
notes that the fetus in the videotape appeared to be dead at the beginning 
of the procedure.

18 if the skull could not be decoepressed by suctioning out part of the 
contents, and yet was too big to pass through the cervix, it apparently 
would have to be crushed in order to remove it.



decompressed, either by crushing the skull, or by invading the

skull and suctioning out its contents. In the DiX procedure.

the auctioning is purposeful; in a D«E procedure, the suction

may eitheir be purposeful, or, given the inability to clearly
i

see the fetus, even with ultrasound, and the consequent

difficulty of knowing whether the surgical instrument is in,

be accidental.

considered to be a variant of the Indeed,

doctors who use the procedure may not know which procedure

they will perform until they encounter particular surgical

variables

terminate The doctor may intend to do a DfcX

in cases where the patient has requested an intact fetus for 

• 9

• 9

and circumstances after they begin the procedure to 

the pregnancy.20

i

the DiX procedure may be

D&E technique.19

or simply near, the skull, it nay
I

The testimony indicates that

i

19 Th« teatlaony Indicates that each physician's surgical procedures may 
differ froa slailar procedures used by other physicians (Tr., 12/6, at
103). Indeed, physicians experi&ent with and develop their own variants 
of surgical techniques, and then use thea, even if those variants are not 
specifically approved In a peer review journal (Id, at 104).

In this case. Dr. John Doe Number One testified that he developed a 
procedure which is alallar to Haskell's DU procedure for use in his D&E 
procedures at fifteen to eighteen weeks: after the extremities of the 
fetus are disoetabered and removed, he collapses the head by making an 
incision and then using suction to decompress the skull, instead of 
crushing it with forceps, so that he can remove the skull intact (Tr 
12/S, at 42-44). Dr. John Doe Number Two, who uses Haskell's D«X 
procedure La situations where an Intact fetus is requested, or if the 
fetus is breech (feet first), testified that he considers the D&X 
procedure to be a modification of the DU procedure (Tr., 12/6, at 47-48).

20 Dr. Doe Sumber Two testified, for example, that he uses the D&X 
procedure Ln the specific circumstance when the fetus is ’double footling 
breech* and coni cut feet first, resulting in a trapped head. At that 
point, he has 'no room to work* because the head is trapped in the lower 
uterine segment, and must try to finish the procedure as quickly as 
possible to lower the risks to the mother. In that circusstanca, the D6X 
procedure is the safest and fastest »thod. It he were prohibited from 
suctioning out the skull contents to decompress the head, he would have to 
diseeeber the head free the tody, push the detached head back up into the 
uterus, crush the skull with the appropriate Instruments, and then remove
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purposes of genetic testing, or, perhaps, where a patient has 

a history of Cesarean sections and a uterine scar, and thus is 

more vulnerable to uterine injury (Tr., 12/7, at 89).

Based on the testimony of various physicians, this Court 

further finds that in both the DfcE and the DiX procedures, a 

suction device may be purposely inserted into the skull in 

order to remove the skull contents, to accomplish the goal of

appears to encompass the purportedly allowable D&E procedure 

of success of showing that this definition is 

As far as this Court is aware, only one case has

considered the propriety of a ban on a specific abortion

In Planned Parenthood of Missouri v. Danforth, 428procedure.

U.S. 52 (1976), the Supreme Court struck down a ban on the

30 -

unconstitutionally vague, as it does not provide physicians

with fair warning as to what conduct is permitted, and as to

what conduct will expose them to criminal and civil 

liability.21

Because the statutory definition of 
I

the prohibited "Dilation and Extraction Procedure" thereby

!
i

2. Constitutionality of Banning the Specific Abortion 
Procedure at Issue

!
I

i

as well, Plaintiff has demonstrated a substantial likelihood 

^decompressing the fetal head, thereby facilitating its removal 

from the woman’s body.

21 In Addition, thi« Court not«» that 5ou»« Bill 135 bAn« not only th« 
perforMAce of D&X abortiona, but *l«o th* ittgcrcfd {xdomnct of D4X 
abortion*. Given thi« Court'* finding that the DtX procedure is on a 
continuum with the Dtx procedure, thie phraee adds confusion as to when a 
doctor, who is performing a DfiE abortion, atte^Ptf to perform a D&X, and 
thus incurs criminal and civil liability.



DEC 13 ’95 17:15 FROM EIESER.GREER.LANDIS PAGE.019

second-trimester abortion method of saline amniocentisis. The

Court reasoned that, because the method was commonly used and

was safer than other available methods, it failed to serve the 

The Court

available

alternatives to the banned method, the ban vas "an 

trimester abortions.

unconstitutional.

The reasoning in Danforth suggests that a state may act 

available alternatives.

which dictates that if a ban on a specific method were to

The issue beforeundue burden and therefore unconstitutional.

a. D&E Procedure

31

!
I

i

stated purpose of protecting maternal health, 

concluded that, given that there were no safe.

typically performed during the twentieth to twenty-fourth 

week* of pregnancy, such that there would be no undue burden 

if the procedure were banned.

Due to the larger size of the fetus in the mid to late- 

second trimester, when the fetus is not necessarily viable.

this Court, therefore, is whether, in Ohio, there are safe and 

available alternatives to the D&X procedure, which is 

place a substantial obstacle in the path of a woman seeking a 

pre-viability abortion—for example, if there were no safe and 

available alternative method of abortion—the ban would be an 

unreasonable or arbitrary regulation designed to inhibit, and 

having the effect of inhibiting, the vast majority" of second

Accordingly the ban was held to be

Id. at 75-79.

!

to prohibit a method of abortion, if there are safe and

This reading comports with Casey, 



1

*.

Therefore, in considering the safest nethod of

abortion at this etage of pregnancy, this Court will coapare 

the D4X procedure—which is typically performed frou the 

twentieth to the twenty-fourth weeks of pregnancy—to other 

available procedures.

The main alternative to the D&X procedure, in the late

is the use of an induction method ofsecond trimester.

Induction methods are also known as "instillation"abortion.

In one type of induction method, the physician methods.

In another type, the physician places prostaglandinwoman.

suppositories into the patient's vagina. In both cases, the

end result is labor: the substances cause the uterus to 

contract, resulting in the eventual expulsion of the fetus.

This labor typically lasts between twelve and twenty-four

12/6, at 25), but may last as long as thirty-six 

hours (Id. at 118).

The evidence suggests that induction methods were more

frequently used in the 1970s, when the D&E procedure was just

at 177).

I

injects some substance—typically saline, or a combination of 

a prostaglandin and urea—into the amniotic cavity of the

the D4E is no longer the procedure of choice to perform an 

abortion.22 

/

b. Instillation/Induct ion Pro.ce.durss

i

22 Additional obataclei to porforuiing a aftar th« twenty-aacond week 
of pregnancy include: the presentation of the fetua, in which the spine is 
oriented toward the cervix, and ths toughness of the fatal tissuas; both 
of these factors make it sors difficult to disaeaber the fetus (Tr., 11/8, 

Because the operating time is theraby increased, this can cause
k,___ _ ttA

hours (Tr.,
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women who had

Also, induction procedures are more often

Finally, they

and so cannot be

t
!being developed.

used by less skilled physicians (1^,. at 22). 

must be performed in a hospital environment,

done on an outpatient basis.

There appear to be two advantages which induction methods 

have over the DfcE procedure: they require less skill to 

perform, and they do not involve the placement of any sharp 

instruments into the uterus at 29) .

One obvious disadvantage of the induction method is that 

it results in labor, with all of its potential complications. 

These may include: fear, lack of control, mild to severe 

abdominal pain, nausea, and diarrhea, and extreme discomfort, 

over a lengthy period of time. The substances used,

especially saline, may result in mild side effects—vomiting, 

diarrhea, and high fever—or in severe maternal complications. 

The fluids which are introduced may be forced into the 

maternal circulation, leading either to amniotic fluid

embolus, which is generally fatal, or to disseminated

intravascular coagulation (DIG), in which the clotting factors 

in the blood are used up, and bleeding cannot be stopped.

Induction methods can also thin out the lower uterus to the 

point that tha fetus comes through the uterine wall instead of 

through tha vagina (Tr., 12/6, at 25-26). In addition,

induction methods cannot be performed on women who have an 

active pelvic infection, or who are carrying dead fetuses (Idu. 

at 26) , and probably should not be performed on 

previously had Cesarean sections, given the possibility of

DEC 13 '95 17:19
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Finally, inductionrupturing the uterine scar (Id. at 23).

methode nay be ineffective in cases where the fetus is lying 

with its head on one side and its feet on the otherz because 

there is..no pressure against the cervix (Id. at 27), and the 

fetus will not be expelled from the uterus.

c, HYSterectQhy/Hvsterotoniy

Another alternative to the D&X is a hysterotomy, which is 

bleeding and may make future pregnancies more difficult. A 

more extreme alternative is a hysterectomy, which removes the

Both of these methods entail the risks uterus completely.

associated with major surgical procedures, and are rarely used 

today.

d, D&X Procedure

arguments that the procedure has no measurable benefits, for 

the reason that no peer review journal has published any 

Nevertheless, the lack of a study in a peer review journal

34

journal, which demonstrated the benefits of the D4X procedure, 

this would make the asserted benefits more credible.

Before discussing the apparent benefits and risks of the

D&X procedure, it is necessary to address Defendant's 

i

i

essentially a Cesarean section performed before term, although 

it is potentially more dangerous because the uterus is thicker 

than it is at the end of term, and the incision causes more 

studies measuring these benefits. The Court acknowledges that

if there were a statistical study, published in a peer review 
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i

risks.

ndixdf. Thii is 4 new, controversial procedure, as Dr. Gol- 
“X don't think onou<jh peopl. know About it to roally it>

- 35 -
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since that time (Tr., 12/6, at 74, 76).

to performing and publishing statistically valid studies on 

new abortion methods, this Court is not persuaded that the 

absence of a study on D4X abortions in the medical literature 

means that the procedure has no benefits.23

nr. George Goler, the Ohio Section Chief of the American 

College of Obstetricians and Gynecologists, testified that he

I

AO 72A 
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study.

First, the DtX procedure ia relatively nev—it apparently 

was first described in 1992—and it will take time for other 

does not, ipso facto, mean that there are no benefits, or no 

indeed, in this situation, there are a number of 

factors which help to explain the lack of such a statistical

23 In addition, and for ilnll.r rai.oning, thia Court ia unperauaded by 
the Defendant's argument that the DCX proc.duro is not within the accepted 
ssKlical standards. This it a new, controversial procedure, as Dr. Ool«r 
teseifiedi "I don't think enough people know about it to really say xta 
within the accepted standards of practice. I think, as it gets 
batter known and the results (axe] published, it will be." (Tr., iz/o, *t
133-34). Civen the recent development of the OCT procedure, the fact that 
no publication has concluded, to date, that it is within acceptable 

Mdical standards, is not dispositive.

practitioners to begin using and evaluating the procedure. 

Second, given the security concerns which oust be considered 

by doctors who perform abortions, physicians who use the DiX 

procedure may be understandably reluctant to publicly 

acknowledge that they usd this procedure, and may be even more 

reluctant to participate in a study and publish the results. 

Finally, as was testified to by Dr. nary Campbell, funding for 

studios of abortion methods was cut drastically in the early 

1980s, and there have been no large-scale abortion studies

Given these obstacles

I



TEL.515 225 6559 P. 02DEC. -15’ 95(WED) l';55

view# Dr. Haskell's procedure as an iaproveacnt over the 

traditional D4E procedure, because it causes less trauma to 

the naternal tissues (by avoiding the break up of bones, and 

the possible laceration caused by their raw edges), less blood 

loss, and results in an intact fetus that can be studied for

Dr. HajTies Robinson, agenetic reasons (Tr., 12/6, at 126).

pathologist and geneticist, testified that it is sometimes 

desirable to obtain an intact fetus in order tc rnfirm the

presence of fetal anomalies, and to predict the likely

118) .

induction or instillation procedure—and such a method might 

or the breaking doUm of tissue, which may make the fetal 

further advantage over induction or instillation procedures is

that the DiX procedure takes far less time—ten to twenty

minutes—than the twelve to thirty-six hours in which a woman 

Plaintiff Haskell testified that, in approximately l,ooo

DSE procedures performed after the twentieth week of 

- 36 -

must be in labor following an induction or instillation 

procedure.24

be preferable where the brain needs to be studied intact—the 

use of various substances to induce labor can cause autolysis.

recurrence in future pregnancies (Tr., 12/5, at 
/

Although an intact fetuo can be obtained following an 

3 Thia Court rejeetl Dafandmt'a claim that tha DU procedure takes 

longer, because it requires the insertion of laalnaxia one or two days 
before the procedure. Dr. Doe number Two testified that the Ineerxlon of 
laalnarla does not inpalr the wotnan'a ability to function in any way, nor 
does it cause major discowfort, although it may causa scrte cramping. Thie 
does not compare to the more traumatic experience of going through labor.

AO 72A 
(Rev. M2|

tissue less useful for such studies (Tr., 12/6, st 34). A 
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In approximately 1,000 D6X procedures performedat 149).

after the twentieth week of pregnancy, there were no serious

complications (Id < at 150-51). Although this is anecdotal.

not statistical, evidence, this court finds that it is both

uncontradicted and plausible.

Dr. Levatino, who has performed D&E but not DtX

abortions, predicted that the DtX procedure would have greater

complications than the induction methods, because there is an

This testimony appears, however, to have12/7, at 198, 205).

been based less on hie analysis of the specific procedure then

As noted earlier, the D&E procedure can

be risky in the late-second trimester, because the fetus is

larger and more difficult to diemenber, and the use of forceps

in the uterus becomes more dangerous. The D&X procedure

mitigates this risk by delivering the fetus intact—except for

a decompression of the head after it has been placed next to

the opening to the uterus—and thus would not appear to bear

an increased risk of uterine perforation. Although forceps

are atill used, their use appears to be minimized.

Dr. Giles testified that the procedure is not new, but is

rather a resurrection of

1960s, which was used to deliver dead fetuses, and known as

craniotomy (Tr., 12/8, at 18-23). His criticisms of the D&X

37

an obstetric method discarded in the

increased possibility of perforating the patient's uterus when
i

the abortion is performed in the late second trimester (Tr.,

on h'ia estimate of the risks of performing late-term D&E 

•■abortions, generally.

AO 72A 
(Bs. a/82)

pregnancy, two patients had serious complications (Tr., 11/8,
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procedure on this ground are not persuasive. First, the

reason for the abandonment of the craniotomy procedure—which

required the use or sharp instruments, and caused uterine

lacerations and perforations—does not appear to be relevant

to the DfX procedure, which reduces the risk of uterine

lacerations (in comparison to the D6E procedure) by delivering

all but the head of the fetus intact, which is then

decompressed by the use or scissors and suction. Second,

unlike the situation in the 1960s, ultrasound can now be

Finally, in regard to the availability of the DiX

Although the procedure

laminaria on days one and two takes less than an hour (Tr • r

12/5, st 22), and the D&X procedure itself, which is performed

on the third day, requires a total time of less than two hours

At least three doctors in Ohio perform some variation(IdJ.

of the D&X procedure: Plaintiff Haskell (Tr., 11/8, at 109-

10); Dr. John Doe Number One (Tr 12/5, at 43); and Dr. John• t

12/7, at 47-48).Doe xuBber two (Tr • *

Conolus ion

After viewing all of the evidence, and hearing all of the

testimony, this court finds that use of the D4X procedure in

the late second trimester appears to pose less of a risk to

- 38 -

utilized to help to avoid injury when sharp instruments are 
/

introduced into the uterus.

procedure, it can be performed on an outpatient basis, and 

does not require hospitalization.

requires three separate visits to the clinic, the insertion of

AO 72a 
(Ro«. a/52)
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maternal health than docs the D&E procedure, because it is 

the uterus, and due to the renoval of any need to crush the 

skull and remove it in piece®, which can injure maternal 

tissue.

to pose less of a risk to maternal health than either a 

hysterotomy or a hysterectomy, both of which are major.

traumatic surgeries.

procedures, this Court holds that the Plaintiff has

deaonatrat«d a substantial likelihood of success of showing

which appears to pose

were banned, and women were forced to use riskier and more 

deleterious abortion procedures, the ban could have the effect

- 39 -

Because the D4X procedure appears to have the potential 

of being a safer procedure than all other available abortion 

This Court' also finds that the DiX procedure appears to 

pose less of a risk to maternal health than the use of 

it does not require sharp instruments 

to be inserted into the uterus with tne same frequency or 

extent—and does not pose the same degree of risk of uterine 

and cervical lacerations, due to the reduced use of forceps in 

induction procedures, which require the woman to go through 

labor, pose additional risks resulting from the injection of 

fluids into the mother, and cannot be used for every woman 

needing an abortion.

Finally, the Court finds that the D£X procedure appears 

AO 72A
(Aov. 8/82)

less invasive—that is,

that the state is not constitutionally permitted to ban the 

procedure. If this abortion procedure,

less of a risk to maternal health than any other alternative, 
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of placing a substantial obstacle

pre-viability abortions, which would be an undue burden and

on the evidence, that

a pregnant woman ba
hospitalized in order to undergo an induction procedure

elective basis,25 including those situations in which
a woman

Second, it may

exercising

a Pennaylvanl* physician, testified that

1-75 1 (Xt., AA/XJ, at AJ7), thia Court, i. Mr
r.ly on th* te.tiaony of Dr. Gol.r, who practice, in Ohio,

m giving birth (ir,1^ Dr. Mary Caapbeil
Dr^edur^li^hl^lLi1 tOC th< P*tl,nt to undergo an abortio.

- 40 -
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nay 

on the practical availability of

First,

procedures on an

1
!

also have a negative impact

abortions for women seeking pre-viability abortions.

hospitals may refuse to allow induction
/

thus unconstitutional under Casey.

Even if induction proceduroe were as safe as the D4X 

procedure—and this Court does not find,

they are as safe—the requirement that

?d fc„• Exhibit r). Dr. Gocrg, coier, tho Ohio Section Chief 
the American Coiiegs Of Ofc,tetriclan, and Cyn.coXoai.ta. .lu t—rir:.

of lining t:,P^^on'i: ci«.-
proxlaity t0 vo^n giving birth (Tr., X2/S, *t 37-38). Dr. Mary CaapbeXX

to undargo an abortion

Ohio, oniy peraite

' on an elective 
r

01 Q^^triclan. .nd Cyn.coXogi.t., aleo t.etifled 
faellltleS3^^ * th, point now where many of the hoepltal, do not have 
liat11 ilthJ£J£r£°o“ ?bor^?n’ Dy u“ 0J induction cathode (Tr-, 12/4 at 
it wla CilV'u? phyeicion, testified that
it waa hie opinion that ■everal Ohio facilltlea allowed the performance of 
rl?v 2?" <Tr,l U/U' 4t 237)' thl* Court U ■“” Alined to

°,f,Dr‘ Col,r' who praotlce, in Ohio, and whose
Thl,1c^rtW^ dir*cc<d •econd-triseeter abortions.
Mio tft4t Preponderance of th. evidence i, that few
Onio hcxpltalf allow non-thar<pQutlc, ificond-trUditer abortions.

parfara^T to P*rfo™ induction procedure, but now

wishes to abort a fetus with severe anomalies.

bo psychologically daunting to undergo the induction procedure 

in the hospital environment.26 Thefce practical problems may 

discourage women in their aeoond trimester from

25 for example, Mlul Valley Ec.pltal, in Dayton,

in the path of women seeking
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In contrast, the DiX procedure can be performed on an 

outpatient basis within a nucn shorter period of time, and is 

not limited by either of these practical problems.

For both of these reasons— because the DfX procedure 

appears to be the safest method of terminating a pregnancy in 

the late second trimester, and because the D&X procedure is 

i

to be hospitalized—this Court holds that Plaintiff has 

demonstrated a substantial likelihood of success of showing 

Next, this Court turns to the state's asserted interest 

in enacting the ban on the D4X procedure, and to the

constitutional legitimacy of that interest. The Ohio General

41

3_, Legitimacy of the State's Asserted Interest in Banning 
the D&X Procedure

their right of seeking elective, pre-viability abortions, or 

make it practically impossible to do so, thereby amounting to 

an undue burden on the right to seek a pre-viability abortion.

that the ban on the D4X procedure is unconstitutional under

Danforth and Casev.27

*0 72A 
a/82)

Dafandanta have argued that the afflrnatlva defanae, codified at O.R.C. 
$ 2919.IS(C), tha ban froa being an undue burden. Under the
afflrwatlve Cafenaa, if a phyaiclan who la prosecuted for performing a D6X 
procedure can preaent prlaa facie evidence that all other procedures would 
have po*ed a greater risk to the oother'e health, then the prooecutor has 
the burdea of proving, beyond a reasonable doubt, that at least one other 
abortion method would not have poeed a greater riok to tho toother1o 
health.

Defandanta' argument La unperauaaive, for two reasons. First, the 
certainty of arrest and prosecution is certain to chill physicians from 
perforelng the pax procadure, even where Lt la the laaat riaky method of 
abortion. Second, even if there were no chilling effect, the challenged 
Law restricts the availability of OCX procedures to situations where it is 
obviously and irrefutably the safest eathod. Given this court’s findings 
that the DSI procedure tay ba safer and nore available than other methods 
of abortion, this would still amount to an undue burden.

more available than induction methods, which require the woman 



P. 08TEUolS 223 6559DEC.-13'95IWEDI 18:00

f

interests which the state has in regulating abortions

- 42 -
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This intent is based on

sr^lty is ths human 

House Bill 135, Sec. 3 (emphasis added).

in Casey< the Supreme Court recognized two specific

i

over abortion." 112

Second, "the State nay enact regulations to 

further the health or safety of a woman seeking an abortion." 

I±L Neither Of these interests, however, justify regulations 

which impose an undue burden on the right to seek a pre­

viability abortion.

Because Casey only specifically mentioned these two

interests. Plaintiff argues that any other interest—such as 

that of preventing unnecessary cruelty to the fetus during the 

abortion—is neither proper nor legitimate. Defendants argue 

that tha interest is justified by the "State's profound 

interest in potential life throughout pregnancy," and that it 

would be contrary to logic and common sense to hold that this 

interest is not legitimate. The State further argues that if 

it is permitted to impose regulations which prevent cruelty to

Assembly declared that its intent in banning the D4X procedure 

was: “to prevent the unnecessary use of a specific procedure 

used in performing an abortion.

state interest in preventing 

fetus."

prior to

viability. First, "to promote the State's profound interest 

in potential life throughout pregnancy the State may take 

measures to ensure that the woman's choice is informed, and 

[these] will not be invalidated as long as their purpose is to 

persuade the woman to choose childbirth

S.Ct. at 2821.
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abortion regulation has heretofore been justified

a state has no interest in preventing unnecessary cruelty to 

fetuccc.

- 43 -

ii

*0 72A
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Moreover, this court has 

inform its decision.

an issue of first impression 

To this Court's knowledge, no

by an

interest in preventing unnecessary cruelty to the fetus.

no precedent to directly guide and

There are, however, a few observations

which help its analysis.

First,

animals, then surely, it should be permitted to impose 

regulations which prevent cruelty to fetusea.

Again, this appears to be

before this, or any, Court.

Assuming argnendQ that the interest is legitimate,

however, cagey is clear in holding that regulations enacted to 

further legitimate interests may not impose an undue burden on

and foremost, thio Court is mindful of Casey'c 

strong recognition of the State's interest in potential life 

throughout the pregnancy. Second, although Caeev only 

specifically delineated a few interests which the state has 

which justify regulation, nowhere in the opinion did the court 

hold that no other state interest could justify regulations on 

pre-viability abortions. These observations, taken together, 

suggest that the state may impose regulations which vindicate 

its interest in the potential life of the fetus, based on 

interests other than those of persuading the woman to choose 

childbirth over abortion, or of protecting her health and 

safety. Finally, the Court agrees with Defendants that it 

would ba contrary to all logic and common sense, to hold that 
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Because Plaintiff

likelihood,

I

He has studied the formation of the

- 44 -

regard tQ fetal neurology, Dr. Conomy testified that, 

at a9e twenty to twenty-four weeks, many of the neural

nervous system, and has worked on problems of the nervous 

system in fetuses and newborn infants.

the right to seek a pre-viability abortion, 

has demonstrated a substantial likelihood 

Showing that the ban

Dr. Joseph Conomy is a professor of clinical neurology at 

Case Western Reserve University, and is involved in the issue 

of medical ethics.

*0 72A
(Re». 8^Z)

Plaintiff Raakell testified that ha didn't balieve that fatal 
neurological developunt. at twenty-four weeks would allow pain impulses to 
be trsnsaitted to the brain (Tr., 11/8. at 119), .nd that a fetu. of the 
•an. age lacked the cognitive ability to perceive pain (Id, at 180). 
Becauae Dr. Haskell w.a not qualified as an expert In the area of fetal 
neurology, thia Court will not caneider thia taetl»3ny.

of success of

on D4X abortions would impose an undue 

burden on the right, the legitimacy of the state’s interest, 

no matter how legitimate or compelling, will, in all

once the merits of this litigation are determined,

not save the ban from being unconstitutional.

Although the court need not, at this point, address the 

testimony concerning the cruelty of the D6X procedure—given 

that Plaintiff has demonstrated a substantial likelihood of 

/ 
success of showing that the ban on the procedure is an undue 

burden and therefore is unconstitutional—it is in the public 

interest to discuss the issue of cruelty. Therefore, this 

Court now turns to the relevant testimony.

Defendants called two experts to testify to the pain felt 

by the fetus during the DkX procedure.28
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H/13, at
301) .

at that

He also

to try to

301) .

testified that

weeks Bay physically respond to noxious

- 45 -
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for me to assure you that'

Thus, although Dr. Conomy

are established,

from the lower level of the 

are not yet established (Tr.,

therefore, that pain can be 

the lower levels of the brain

nay cause a

Noxious stimuli

(Idu. at 300-302 ) .

In reference to the Dtx procedure,

that it is his opinion that the

pathways vhich transmit pain to the brain

although the cortical projections

brain, the thalamus,

It is hie opinion,

transmitted to at least

at 302).

Dr. Conoay rurthar ratified that £etuse5 at the age of 

twenty to twenty-four week. re^od to storing stinull, eueh 

as stroking the face, and noxious stlBUll, such as pricking 

the skin, in different ways. Nurturing stimuli

turning of the head, or pursing of the lips.

will cause flexion and withdrawal

Dr. conomy testified

procedure would prompt an 

unpleaeurable stimulus to the fetus at 303).

testified, however, that it would be "speculative-

"get inside the mind of a fetus, if there is one.- (id^ at

Indeed, Dr. Conomy specifically refused to testify that 

a fetus can feel pain: although the fetus does "exhibit a 

clas. Of responses that are characteristic of reflex response 

to obnoxioui stimulation—. feeling is very much beyond that 

becauma it involves perception, designation, locality, and 

thinge that are far too speculative 

a fetus feels.- (IdL ar 305J,

a fetus at the age of twenty to twenty-four

stimuli, he did not
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mechanisms.

as a

12/7, at

46 -

!

In hie testimony, Dr. White defined ■painu

physiological, or perhaps behavioral, expression resulting

that a fetus who is aborted 

which involves dismemberment, might

aa a fetus who is aborted by the

from the appreciation of a noxious stimulus (Tr.,

119-120).

*0 72A 
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testify that the fetus has a conscious, mindful awareness of 

the pain it is experiencing.

Finally, Dr. Conomy testified

by the D4E procedure,

experience as much discomfort

D4X procedure at 3 07).

Defendants’ second

two maneuvers would cause

First, the act of compressing, rotating, 

and pulling the fetus down into the birth canal—which also 

occurs during childbirth, at a more advanced age-must cause 

pain t* the f«tu« at 131). Second, it was his opinion

that the act of Baking an incision in the back of the neck and 

enlarging it without, apparently, cutting any part of the 

nervous systea—and then inserting a suction tube and 

evacuating the skull contents, must be painful fTd.).

Initially, Dr. White testified that it was hie opinion 

that the fetus may feel pain during the D4X procedure; this

Tn particular reference to the mechanics of the D&X 

procedure. Dr. White testified that

pain to the fetus.

expert was Dr. Robert White, who is a 

professor of neurosurgery at Case Western Reserve University. 

He has been the director of a brain research laboratory for 

thirty years, but has not specifically studied pain or its
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Later in his testlaony, and after viewing a

/

from the

twenty-four weeks at 158-

In regard to Whether a fetus at twenty-four weeks

He did

the

- 47 -

a fetus of age twenty

react, physiologically, to noxious

thalamus are not established at

59).

is "what we consider consciousness.

admit, however, that he did

in the gestational [ageJ ... that an infant io 

(Hu at 163) .

*0 72A
(Re«. a/u2)

can
consciously axperience pain, Dr. White noted that the problem

" (Idi at 162).

not know “at what particular stage 

conscious."

He also disputed Dr.

Conomy's opinion that the cortical projections

Finally, Dr. White testified that the D4E procedure would 

also be painful for the fetus, although the nervous system is 

■ore formed at twenty to twenty-four weeks, when the DiE 

procedure ia used on a less frequent basis (Jit at 164).

Based on this testimony, this Court concludes

following: first, there is evidence that 

to twenty-four weeks will

answer was stricken from the

indicate an opinion within

at 110-11).

videotape of the procedure being perforoed on a deed fetus.

Dr. White amended his opinion to et.te that the fetus can feel 

pain at ii,) . He based this opinion partly on the small

size of the infant, which means that pain travels a much 

shorter distance than in adults, and partly on his opinion 

that chomicals in the brain which suppress pain are not 

established in fetuses, whereas, chemicals which reinforce 

pain are so established (J^. at 126-27) .

record because it did not 

reasonable medical probability (ij.
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stimuli. the evidence is inconclusive

ae to

note palnrui than the DiE

Although
Defendants have

awareness

so. too.

alvaye

psuc-aur*—tne payelctl act q£ dlameamerinotria fatu. in hrn
'detfonln9 Proc"«« in'the Dsx— 

which 1* paxfic^i '•««• during the DSS procedure,
•y.te« i.^t ^Trull^^developed? trlme.t.r, when th- n.rvou.

fail* thi. court
the dlM.-b.rwnt of D“ P5°^*<lur—Which involv.a

axny tiw. Mr. i»v i ? dooa noc Prohibitmxny tua. aor. uk-ly to re-uit in oaternU death*).
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I

such a finding.

Ip BOOM 
wrm

---------- —*,al 
from th« iDoiMnt of 
~ * doeo not main

crushing or ite eJcull—
r.-«

Second,

the pain impulses 

brain at that

AO ?2A 
ir«v. a/ai)

unnec.i.ary cru.ity, <• .tat-d,

■id-e.cond trlMetox.
at 78 (diecu.-ln^ *th- 
aaniocanti.l.j «h«n It 
techniques that are

tn. di.i...bir»ent of ths ‘.tu. xnvoi
or how it la elwav. i th- crushing of its gJt_
D-f-ndant’a Ixhlblt «i * f*tUJ “aY ‘iready b. d-ad (■
“f" •.?»««» «: 1.. -is™ 2’

Finally, «n(J BMt importantly, nalther Dr.

White testified that a fetus at

weeks experiences

appear to be relevant to 

is the inability of the Court to make 

Some night argue that abortion is

Conomy nor Dr. 

age twenty to twenty-tour 

a conscious awareness of pain.

suggested that there needn't Be a conscious

awareness of pain in order to conclude that the DtX

is ■cruel,■ a finding that there is

of pain on the part or the

this Court;

unnec«;*^ ift *° dCins W“ to Pc'v‘nx

Siiil/tU”; IS «’ u-s-

proscribe, th. uaa ef .*lin- but do.. ----

levels of the
Third, the evidence is inconclusive

as to whether
are transmitted to the higher

age.

whether the D4X procedure is 

procedure.29

procedure

such a conscious 

fetus does

Th. p^rti.. .tipuUt.d t.h«t

-Vi^l..* w.„ Lt* C^a2.^ VUr' l* that doe. not
tran.foraod Into xn .cknwledQ^^hat^h-'bJyUttOn 4rguahl>’ WQU^ b® 
thnn .ith«r th* Dfcz Proc*dur.?^" io CirU"1
pragnuicy t.raln*tlon«. y h { oC “^-.acond trimester

suggest. th*t9th*ODUdpr^tdur2*«lghtab^°^-.M1 • P^i?' h"" f*C€°r wl,iqh
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method.

As the Supreme
I

112 S.ct. at 280b.

an abortion procedure becomes -cruel," in the sense of when

of preventing unnecessary

49

This Court recognizes that the 

attains consciousnass is

Until medical science advances

at which the determination of when

can be made within

of the fetus; this.

a basis for distinguishing between

If the fetus does not perceive

then it is hard to see how the DiX 

any more cruel than any other abortion

cruel because it ends in the death 

however, does not provide

different methods of abortion.

or experience the pain,

procedure could be

Our obligation is to 
--------------- • own

AO 72a 
(Ao*. M2)

no reliable evidence that the D&X

■ore cruel than other method, of abortion, this 

Court i* unable to conclude that the ban on the use of the DSX 

procedure serves the stated interest

subject of when a fetus 

a matter of great debate, and that

reasonable mindc can differ on the Issue.

Court stated in Casey;

Ken and women of good conscience can disagree and
a?ay? ?ha11 dis^ee, about ^he 

profound moral and spiritual implications of 
d pregnancy, even in its earliest stage, mosr^aatr d(VidU?1> find ab°^lon OffensivAo 

our most basic principles of morality, but that
our de^5i°n. _llyouiun

define the liberty of all, not to mandate our 
moral code.

to a point 

a fetus becomes "conscious" 

a reasonable degree of certainty, neither 

doctors nor judgee nor legislators can definitively state when

the fetue becomes aware of pain. That judgment must be made 

by each individual member of society.

Given that there is

procedure is
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I
cruelty to the fetus.-30 As in Danforth,

procedure therefore ■
<as an

not, hovever.

an absolute ban.

procedure is unconstitutional, because u iBposes

procedure
without banning it outright.

the base of

• QO, V l-i nnn. -tth?; 592 y 2d Taic vTln Fu ta purpo-e.that Uc.um the cniliensed two-^.nt oon13 ° <5th CXc’» (Holding 
Ot teth Far.at. <nd^h2\X it h8ipSd tO aaf^*^

• erve no purpcM other thin to «*ke U 18 nOt ,‘id to
dSPlrt, 114 3.Gt. 468 <19931 ton* difficult), cert.
whether the han on the Dtx C°Urt Bu,t
unneceaaar-u . ptocaeure lervea the uurwaa of _____•ervee the purpoao of preventingretue.

- 50

asserted interest in

unnecessary cruelty to the

AO 72A 
(Re». 8/82)

was not conclusive, 

aay require the physician to cut

®*£we £USX, the State
— — — —— J Q * y “■ 

•tandaxd.
eaid
112 fl.Ct. at 2833.
1 t_ _ — a_

£fiS> a.c.. Bamee -

inhibiting,•

<28 U.S. at 79.

whether the ban
unneceaeary cruelty to the

I
I
I
I 
I

I

burden on the right to aeek a 

because the definition 

that the fetue is

the ban on the D4X 

comes into focus, instead,

an undue

pre-viability abortion, and

of D4X is vague. Aecuaing, however, 

conscious of the pain involved

procedure, it appears to

seek to vindicate its

Although the testimony on this issue 

one such possible regulation

a substantial

shoving that the ban on the D&X

ths u&bilical cord prior to making an incision in

proJZdSZ ^hlSvi‘?Ctod tn4t th0 h*n on €h® DC*
•txlet ^zvtUy .tan^d? F under a
h<* a l*gltl*ate int.ra.t, and chin?1*?**1 °niy ,now chat it:
•aid [to] um no purpo.. otner man 7a mtv1 n^d f*CUUtlon 'cannot bo 

h3 ?,Ct’ *t J833- ThU new approach difficult.-
-h«h.r th. challenge r^ulat^n^v:^:!'.”^^,1!!..5?urt' to

in the Dfix

this court that the state could still

preventing arguably

fetus, by regulating the

mean that the state 

procedure, short of

Plaintiff has demonstrated

success of

unr„6o„able oc arblt„ry re5uutlon 

havan, the Qf

prior to viability.

This conclusion does

cannot regulate the Dtx

As discussed above, 

likelihood of
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or the

Danforth and Caeev.

The Ban on Post-viabi1itv Abortions

1,. Description of the statute

-

si
<0 72A 
(Re». (V82)

Because the challenged ban on post-viability abortions is 

particularly complex, it is advisable to provide a detailed

overview of all or the provisions before proceeding to analyze 

them individually.

House Bill 135 bans the performance of all post-viability 

abortions, unless;

the skull, and to wait until the fetus dies as a result. 

Another possible regulation night require the

(1) ths physician determines, in good faith and 
in th* •xarcise of reasonable medical judgment, that 
th* abortion is necessary to prevent the death of 
th* pregnant woman or [aedically necessary to 
pxavant] a serious risk of the substantial and 
irrsvaralbl® impairment of a major bodily function 
of the pregnant woman, [orl

(2) the physician determines. In good faith and 
in the exercicc of reasonable medical judgment, 
after making a determination relative to the

the unborn human in conformity with [S 
2919.18(A)], that the unborn human is not viable.

use of local or 

general anesthetic, on the fetus or the mother. By use of 

such regulations, states could prevent arguably unnecessary 

cruelty in the abortion procedure, without taking away the 

right to seek a pre-viability abortion. In enacting any 

regulation on the D4X procedure, however, etates must bear in 

mind that they cannot reduce either the safety 

availability of the procedure. Such an effect would render 

the regulation unconstitutional under both

!
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O.R.C. S 2919.17(A) (l-2 J .

that socomplicates the

diabetes; (S) multiple sclerosis.

appears to limit the

I

• • •

- 52

i

of the abortion, unless

The statute sets forth five

has that F16 concurring physician
Fs r? r P; 

IeQical of •nd any
« 016 Pregnant woman,

is medically

a number of

bodily function as follows:

diagnosed condition

The statute defines a serious risk

o£ th. .uhstantial and irr.v.r.ibl. io?.i„ent ot a Mjor

AO 72A
araz)

vonan'c Physical health,

or psychological health.

If the first exception applies (the abortion

necessary) ,• the physician auat conform with

requirementc governing the performance

a medical emergency exists.

specific conditions which must be satisfied:

cprtiftL^n P*Ysioi;in vho performs ... the abortion 
certifies in writing that that physician has

5°Od fdith and in the exercise of
• medical judgment, that the abortion is

I Ii3LJ° pfe*enc the death the pregnant woman 
or a serious rick of the substantial and

1=Pairment of a major bodily function 
oz «• pregnant woman.

O.R.C. S 2919.16(J). This definition

legality of post-viability,abortions to Situations where an

abortion is required to preserve the

as opposed to her emotional

J”™®”1?!!! J" ,?o?d faithz in the exercise of

of ^e. *v«ilable medical records of and any

iS nace6eary to Prevent the death 
or the pregnant woman or a serious risk of the

SSHin^on 

including, but not limited to, the following '
^d^1OnS: (1) Pre-eclampaia; (2) inevitable 

dShAt°"; !c! pr®matur«  ̂ membrane; (4)
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Of a oajor

• 41 or one unborn huoan to survive, unless 
physician determines, in good faith and in the 

reasonable aedloal judgment, that the

attendance in the sane room in which ths

O.R.C. § 2919.17(B)(1)(a-e).

reasonable medical judgment, so complicates the

- 53 -

some or all of these

The statute defines a medical

AO 72A 
(«•» MT)

l!l^h?_P^sician haa arranged for the

i abortion is
who i/to taX^coAtrol of,^ovidri^cdia^^edical

care for, and take all reasonable steps necessary to 
preserve the life and health of the unborn human 
immediately upon the unborn human's complete 
expulsion or extraction from the pregnant woman. •

emargancy as;

(A) condition that a pregnant woman's physician 
determines, in good faith and in the exercise of 
raasonabla medical judgment, so complicates the 
woman's pregnancy as to necessitate the immediate 
performance or inducement of an abortion in order to 
prevent the death of the woman or to avoid a serious 
risk of the substantial and irreversible impairment 
o a major bodily function of the pregnant woman

substantial and irreversible impairment 
bodily function of the pregnant woman.

abortion is performed ... in a health 
facility that has or has access to appropriate 

neonatal services for premature infants.

(d) the physician ... terminatefs] the 
pregnancy in the manner that provides the best 
opportunity for the unborn human *■ 
that ] "
exerc

tha PrG9?ancy in that manner poses a 
significantly greater risk of the death of the 
pregnant woman or a serious risk of the substantial 
and irreversible Impairment of a major bodily 
function of the pregnant woman than would other 
available zoetnods of abortion.

These requirements may be 

summarized as follows; (i) the certification requirement, (2) 

the second physician concurrence requirement, (3) the neonatal 

facility requirement, (4) the choice of method requirement, 

and (5) the aecond physician attendance requirement.

In the event of a medical emergency,

requirements »ay be waived.
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or inducement of theabortion would

O.R.c.

any of the above provisions is

guilty or .the crime of terminating a human pregnancy after

In .

for compensatory

this ban:

(3) the definition of

This Court will consider each of these

requirement, (6) the

requirement, and (7) the

viability, a fourth-degree felony.

addition,

O.R.C. § 2919.16(B).

A person who violates

raquirexn

seven separate provisions of

non-viability, (2) the

substantial and irreversible

medical «*er

that delay in the performance
abortion would create.

O.R.c. S 2919.16(F). if a medical emergency exists, and is 

such that the physician cannot comply with one or more of the 

conditions, the-physician may perform the abortion without 

fulfilling those statutory requirements.

The statute also creates a rebuttable presumption of

viability at twenty-four weeks of gestational age.

§ 2919.17(C). The statute defines gestational

[TJhe age of an unborn' human
age as:

first div of r? hU>an aB cal^lated from the
iomaS. menstrual period of a pregnant

O.R.C.- S 2919.17(D) .

that person may be civilly liable

and punitive damages. O.R.c. S 2307.52(B).

Plaintiffs have challenged

(1) the determination of

definition of serious risk of the ,

impairment of a major bodily function,

gency, (<) the second physician concurrence 

>t, (5) the choice of method

second physician attendance

presumption of viability, including the statutory definition 

of gestational age.

challenges separately.
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not to b4 viable.

at which
igcig Q£ a

hn?>Tl_ to the Physician

nourishing of a life outside of

lif e-

This definition

cannot

non-viable.

d«t*r»ination

perforaed.

Under this

fetus is Viable; instead,
must be

objectively reasonable
as well. that is, reasonable to other

55AO 72A I

on post-viability

a late-term abortion if the

House Bill 135 defines

°.R.C. S 2919.18(A)(1) 

provision, it

his or her
£ann?t rely solely on 

determining whether a 

that determination

i

(emphasis added).

appears that the physician 

own best clinical judgment in

oreSJiSrSS"4 d after

that determination aftern^J d physiclan makes 
examination after performing a medical
Mrfo^iiSn Pre9nant “oaan and after
£9.. v.i?ht, lu^i^i^or0^"'3 °£ sestational 

unborn huiLi ^^ity, or other tests of the
t= ih\SHnable =aXin“J

Bot "ould Mrf=™ or °f is

DEC.-13- 95(WED) 18:05

I

S 2919.16(L) (emphasis added), 

to allow the physician to rely on his 

judgment in determining whether

The statute directs, 

perform a late-term

8^age of devalopoent 
in the determination 
particular facts of

appears 

own best clinical 

a fetus is viable.

however, that the physician

abortion unless the fetus is 

as detenained in the following nanner:

of a human fetus 
of a physician, based on tha 

woman's pregnancy that ar^ 

the SalnSnSAg^ ??-i*iliiy of

the womb with or *. ’ — “ WULs
sustaining support temporary artificial

O.R.C.

2.1. Determination of Non-viabiiity 

As noted, one exception to the ban 

abortions allows a performance of 

fetus is determined 

viable as:

O ?^sician “kin? a

perform or cause to be
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I

as to the physician making the

i

that determination to
t

and.

Th« Court draw* thia concluaion for

to tha physician’a own judgment, thera would ba no

.. ~ • *-------•• ———ww a.w^uxu iida < a^n ox
prudancs to balieva ... that the por.on sought to 1 
of coaaitting a crime.- rhaaa examples, wh

•in the exercise of 
objective standard.

physicians, as well

determination.31

i
I

I
I
I

__________ _ Absent a 
contrary, thia Court oust construe the term 

reasonable medical judgment* as incorporating an 

on a physician's own best 

clinical judgment,' whereas another provision (the 

determination of non-viability) requires 

be reasonable to other physicians as well, the statute is 

unclear as to what standard will be applied,

unconstitutionally vague.

two reasons. First, if the term 
’ were a subjective

------ ---  
to act *in good faith." It is a maxim 

no word or words should be construed in

3* The Court draws this conclusion for 

in ths exercise of reaeonabls medical judgn-^nt- -

need to also require the physician 
of statutory construction that
■uch *,w*y •urP1y«*g®-

iililf Th« ^rm "riasonabli'
himillf / coononly used to indicate &flth that the actor

that * reasonable man would hold that belief 
clxcuMtajicof. Slick* < Law Dlcticnairy 074 (6 th Gd« 1991) Th- term ’reasonable car." seans "that degree of call which a plrion of 

ordlnaxy prudence would exercise in the same or similar circumstance..- 
\ 5’ Tb< •r® r*a«onable cause" refers to the "basis for arrest

W4rrant» .(wlth] such State of facte as would lead a man of 
. that the person sought to be 

These examples, which

and, thus, is

This Court agrees that the quoted 

provisions of the statute set forth different standards for 

judging the legality of the physician's determination, 

thus, that'Plaintiff has demonstrated a substantial likelihood 

of success of showing that the determination of non-viability, 

as required to satisfy one exception to the post-viability 

ban, at O.R.C. § 2919.17(A)(2), is unconstitutionally vague.

Plaintiff argues that because one provision (the 

definition of "viable") suggests that a viability 

determination may be made based
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I

because it fails to provide the physician with fair warning of 

The other exception to the post-viability ban requires a 

deteraination that the abortion is necessary to avert the 

death of the pregnant vonan, or to avoid a ccriouc rick of the 

substantial and irreversible impairment of a major bodily

The statute defines the term "serious risk of the function.

substantial and irreversible impairment of a major bodily 

function" as follows:

This definition appears to limit theO.R.C. S 2919.16(J).

legality of post-viability abortions to situations where an

abortion is required to preserve the woman's physical health.

Plaimtiff argues that this definition is too narrow, and 

do«a oet allow the physician to consider other factors which

- 57
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what legal standard will bo applied, and, thereforo, of what 

conduct will incur criminal and civil liability.32

3. Definition of "Serious Risk of Substantial and 
irreversible impairment of a Major Bodily Function**

" Standing alone, the statute's definition of viable would appear to be 
unobjectionable, because it contains a purely subjective standard. In 
contrast, it could be argued that the deterBination of viability is void, 
either because its lack of a scienter raguireaent creates vagueness, or 
because the objective reasonableness standard will chill the physician's 
determination of non-vlability, and create an undue burden. For this 
reason, this Court holds that the datarmination of nan-viability, but not 
the definition of viable, is unconstitutional.

[A]n-y-medically diagnosed condition that so 
complicates the pregnancy of the woman as to 
directly or indirectly cause the substantial and 
irreversible impairment of a major bodily function, 
including, but not limited to, the following 
conditions; (1) pre-eclampsia; (2) inevitable 
abortion; (3) prematurely ruptured membrane; (4) 
diabetes; (5) multiple sclerosis.
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relate to the woman's health, Including psychological and 

Plaintiff cites to a Suprene Court

Plaintiff arguesDoe y

3333 taatl»ony Ln thia eaaa Lndicataa that phyilclana do routinely 
conaldar non —rllrtl factor* thxt xalata to haalth, when eounaaling wamen 
about having an abortion, or. Paula Hillard taatifiad that ah« -takea 
into account the elreueatancoa of the pregnancy which Bay be a result or 
rape or inceat. So, X taka into account the psychological health of the

- 59 -
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emotional factors.

abortion case decided before abortion was legalized in R<?e V. 

wade. which discussed a statute that outlawed abortions except 

where a doctor determined that the abortion was necessary to 

preserve the Bother’s life or health:

We agree ... that the aedical judgment may be 
exercised in the light of all factors—physical, 
emotional, psychological, familial, and the woman's 
age—relevant to the well-being of the patient. All 
these factors may relate to health. This allows the 
attending physician the room he needs to make his 
best medical judgment. And it is room that operates 
for the benefit, not the disadvantage, of the 
pregnant woman.

Bolton. 410 U.S. 179, 192 (1973).

that House'Bill 135 impermissibly limits the physician’s

discretion to determine whether an abortion is necessary to 

preserve the woman’s health, because it limits the physician's 

consideration to medical factors relating to physical

health.33

Defendant, however, cites to the Supreme Court's more

recent decision in Casey, which upheld a similar definition of 

serious risk of the substantial and irreversible impairment of 

a major bodily function, that also limited the physician's

rape o* Inceet. bo, X cake Into account tho psychological M*jxn or tn. 
individual.’ (Tt., 11/a, at 29). or. John Do. Muabac Two t.«tifi«d that 
ba daala with hia patients ’Ln a haliatle approach, ancompaaaing not only 
tha phyaieal conaaguancaa of tha patiant'a particular situation, but^ 
aneoKpasaing her psychological well-being, both short and long taxm. 
(Tr., 12/7, at 22).
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i

112 S.Ct.

at 2822.

provision.

- 59 -
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determination to consideration of nedical factors.

Defendant argues that the Supreme Court’s decision 

in CaseY governs here.

Plaintiff responds by pointing out that the challenged 

definition in Casev did not have the effect of preventing the 

performance ol an abortion, altogether; instead, it merely 

allowed for an exception to the informed consent requirement, 

the 24-hour waiting period, and the parental consent

Thus, Plaintiff argues, the application of this 

definition to the challenged ban on post-viability abortions 

will have a more severe impact than it did in casay, because 

it will completely prevent, and not merely delay, abortions 

that may be necessary to preserve the mother's overall health.

The testimony of Jane Doe Number Two is illustrative of

This witness testified to thehow severe this impact may be.

pain and suffering she and her husband experienced when they 

discovered, during her twenty-second week of pregnancy, that 

their baby lacked a spine, hud malfunctioning kidneys, and a 

Clubbed foot (Tr., 12/6, at 151-53). A neonatal specialist 

advised them that after the baby was born, it would be 

paralysed, at least from the waist down, would require 

imaediate kidney dialysis, would need major surgery within 

thirty Minutes of birth, and would probably be hydrocephalic 

(have water on the brain) (lilx at 154). Before this 

discovery, the witness testified that all indications pointed 

to an uneventful pregnancy (Id^ at 155).



TEL 515 223 6539 P.05DEC. -14‘ 95(THU) 10;07

Jane Doe Number Two and her husband decided to terminate 

She

I just — if I had to carry that baby to term, 
not sure I vould have chosen to have children

Jane Doe Number Two terminated her pregnancy

Haskell.

fetus be intact, in order have an autopsy performed, and 

fetal anomalies (Hx at 1SS) .

She and her husband havethat the defect vas not genetic.

would have been forced to determine, that Jane Doe Number Two's 

- 60 -

since had twin girls.

Under House Bill 135, it seems probable that a physician 

thereby to determine whether a genetic defect had caused the

The autopsy results indicated 

I am -no -
again.

Td. at 16S-56.

by use of the DiX procedure, which was performed by Dr.

She testified that it was important to her that the 

AO 72a
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fetus had a realistic pocsibility of living after birth with 

life-sustaining support, although its prognosis was dismal.

Therefore, if this Act had been in effect, Jane Doe Number Two 

the pregnancy, rather than carry the baby to term, 

explained their decision as follows:

just finding out about this, mentally, it just 
— it crushed both of us. We were excited. We 
wanted a baby very badly. We had prayed for a girl, 
and I guess there was guilt involved because maybe 
we didn't pray for [the baby to be] healthy. And 
you felt selfish.

I kept thinking, What did I do? You know, I 
didn't smoke. I didn't drink. I was eating right. 
This has to be one of our fault's. It has to be 
somebody's fault in some way that we're going 
through this....

I couldn't imagine mentally going to term.
When I found this out, it was on a Friday, and I had 
my [abortion] procedure scheduled for Tuesday; and 
just, during that time, all we did was cry, we beat 
ourselves up about what could we have done 
differently, when there was nothing we could have 
dona.
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would have been forced to carry her baby to term, because 

mental and emotional health.

anomalies, jaight feel forced to abort her pregnancy before her 

twenty-fourth week of pregnancy merely in order to avoid the 

ban, even if she would prefer to try some measure, such as 

of Dr. Haskell's patients, Jane Doe Number One, who terminated

She first

pregnancy, when it was discovered that her baby had a bladder

obstruction and could not urinate (Tr., 12/5, at 16-17). Once

it was determined that the kidneys were functioning and that 

the baby was making good urine, this witness traveled to

Detroit and underwent surgery to alleviate the bladder

obotruction, in her eighteenth week f at 17-18) . That

surgery was successful; however, the baby's ureter did not

function properly, and the baby's right kidney failed as a

consequence (li*.) .

In her twentieth week of pregnancy, Jane Doe Number One 

the syndrome and consulting with their physician, the witness 

61 -
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there was no threat to her physical health, even though it 

seems clear that this would have been very damaging to her 

her most recent pregnancy on November 30, 1995.

learned that there was a problem in her sixteenth week of 

fetal surgery, to mitigate or cure the anomaly.

This possibility io suggested by the testimony of another 

I
I
I

It is also possible that a pregnant woman who is faced 

with such a law, and who is carrying a fetus with severe 

traveled back to Detroit, and learned that her baby suffered 

from "prune belly syndrome.'' (BL. at 19). After reading about 
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and h®r husband learned that their baby only had a twenty 

percent chance ol survival at birth, that he would need a 

kidney transplant, and that he would probably die before the 

age of two (Xix at 19-20) .

Jane Doe Number One va« now in her twenty-second week of

She and her husband consulted with their ownpregnancy.

terminate the pregnancy.

have an abortion:

Because the prognosis was so poor.

Id, at 21. -During her twenty-fourth week of pregnancy, Jane

Doe Number One received an abortion by use of the DiX

procedure, which wac performed by Dr. Haskell. She compared

her experience with the D4X procedure to a previous abortion

by use of an induction procedure, by which she terminated

another pregnancy with severe fetal anomalies:

lit at 22-23. She testified that it was definitely helpful to

have the Dtx procedure available to her at 24).

Tn addition, Jane Doe Number One expressed concern that

House Bill 135 would have forced her to make a decision to 

- 62
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Physically ... there is no comparison. There was 
ainixal pain. I was alert the entire time, and the 
procedure took, I would say, about an hour to an 
hour and a half. Physically, the {O4X] procedure is 
such — it’« terrible to say it was easier or 
batter, but the procedure was much easier to endure.

doctor and a pediatric urologist, and then decided to

She explained why they decided to

Because the prognosis was so poor. We had seen that 
the left kidney had Already become involved, and the 
left ureter was dilated. So, we felt certain that 
that kidney was going to fail, and we felt that the 
baby was not going to survive.... it's terribly 
agonizing to have a baby growing inside of you and 
to feel him kick and to know that he won't live. 
It's- .terrible.
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io,. Because her pnysical health would not have been 

threatened by carrying the baby to tern, Jane poe Number One 

would not, under House Bill 135, have been permitted to 

terminate her pregnancy after her baby vae deemed to be 

viable.

The testimony of these two witnesses demonstrates the

First, aa in the case of Jane Doe Number Two, this factors.

definition will force wonen to carry babies to term which are 

likely to die before birth or immediately thereafter, or which

have a prognosis so poor that its parents feel it would be

best to terminate the pregnancy. This result could have a

health of the baby'o father. Second, as in the case of Jane

Doe Number One, the possibility of being required to carry a 

severely deformed fetus to term might prompt pregnant women 

who are carrying fetuses with severe anomalies to abort before

63

severe, negative impact on the mental and emotional health of 

the pregnant woman, as well as on the mental and emotional

terminate the baby before she had the opportunity to do 

everything possible to save it:

problems with House Bill 135's narrow definition of "serious 

risk of the- substantial and irreversible impairment of a major 

bodily function,■ and its limitation to strictly medical

AO 72A
(Rev. 6^2)

In our situation, the kidneys were involved, and ... 
the baby’s kidneys don't function until week sixteen 
or eighteen. So, therefore, we would not have 
known, or couldn’t know, that there was a problem 
and totally tried to help the baby and make him a 
Viable baby prior to that time. We'd have lost the 
opportunity .... We wouldn't have had a choice, or 
as many choices.
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their twenty-fourth week, simply in order to avoid the ban,

even if they would prefer first to attempt some measures to

victim of rape or incest, Dr. Hillard did tcctify about an

eleven-year-old victim of incest, whose pregnancy was not

11/8,

at 52).

procedure.

to perform viability testing before terminating the pregnancy;

forced to carry her pregnancy to term.

and lasting impact on this girl's emotional and psychological

health.

Tha issue of whether a state nay ban post-viability

abortions except where necessary to preserve the woman's

physical hsalth, even if carrying the baby to term would cause

her to suffer severe mental or emotional harm, appears to be

Bolton. discussed above,

- 64 -

it is inconceivable that the act of being forced to bear her 

father's child, could have failed to have a severe, negative.

AO ?2A 
(R«v. 8/82)

improve their baby's chances of survival.

Finally, although there was no direct testimony from a

I
diagnosed until approximately her twenty-second week, at which

under the authority of Doe v

this Court holds that a state may not constitutionally limit 

the provision of abortions only to those situations in which a

if the fetus had been adjudged to be viable, and there were no 

physical tlMreat to the girl's health, she would have been

In this Court's view,

pregnancy be terminated, hnd Dr. Hillard performed the

Under House Bill 135, Dr. Hillard would have had

time legal charges were brought against her father (Tr.,

The girl and her mother then requested that the

an issue of first impression before this, or any, Court.



DEC.-14'95ITHU) 10;09 TEL-515 225 6559 P. 10

4,. Definition of "Medical Fwprnency"

-«

*• Ln *n aarllar part of th* opinion, thia Court ooncludea

65 -

In its explanation of its Temporary Restraining Order, 

granted on November 13, 1995, this Court stated that Plaintiff 

had demonstrated a substantial likelihood of success of 

i
I

AO 72A
(Re.. 8A2)

-------- ----- ----- --------  •’-a. v. «a. waaw UUnUXUUWa 
, 5,r5 n<<d not---------------------SAl^rnq to r««crlcclani on po«c-

viability abortions, ana that a prsqnant wexsan may thertfors auccaad in a 
laciai chalianga to aueh a regulation, avan i£ aha cannot show that "no 
•at of cireuaitancaa axiata under which tha law would be valid.”

In addition, as highlighted by Jans Dos Number one's testimony, an 
•JCS^ioG Which is limited only to praaarving the pregnant woman’s 
physical health may run the risk of impermlaalbly limiting tha physician's 
u , ?h* BOth"r'« decision—to take whatever stepe may be
helpful (surgical or otharwiae) in dealing with the apocific problems 
facing that unborn child.

pregnant woman's physical health is threatened, because this 

impermissibly limits the physician's discretion to determine 

what measures are necessary to preserve her health.34 casey 

is not dispositive of this issue, because it only considered 

restrictions which delayed, but did not prevent, pre-viability 

abortions; whereas, in thia case, the statute will completely 

prevent the performance of post-viability abortions that may, 

in appropriate medical judgment, be necessary to preserve the 

health of the pregnant woman. Under Casey, such a regulation 

is clearly unconstitutional. 112 S.Ct. at 2821. Accordingly, 

Plaintiff has demonstrated a substantial likelihood of succecs 

of showing that the Act's definition of “serious risk of the 

substantial and irreversible impairment of a major bodily 

function,■ .which is limited to strictly medical factors in 

application to the ban on post-viability abortions, is 

unconstitutional.35
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ea,", and

aeana

Black's Law Dictionary 1207

(Sth ed. 1979) .

- 66

The term "scienter" 

■knowingly" and is "frequently used to signify the 

defendant’s guilty knowledge."

defore turning to the Act itself, it is advisable to 

define the meaning of the tanas "scienter" and "mens 

to describe their importance in the law.

AO 72A 
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The term "pens refers to a "guilty mind, 

a guilty or wrongful purpose, a criminal intent." Id. at 889. 

Both of these terms require that a defendant have some degree 

of guilty knowledge, or some degree of blameworthiness or 36

i i1

36 On thia point, It la algnltlcant that, as Jar aa thia Court Is aware, 

no other eoirt haa baan confronted with a tMdlcil amergency definition 
that inoludoa an objective retjuirexaenc, and theraJore does not permit the 
physician to rely solely on hie or her best clinical judgment.

Thia objective requirement lotai certain to areata a chilling 
effect particularly given the lack of a acientar requirement. Kven it 
the statute had a scienter requir^aent, it eight still have a chilling 

though to < txtant, that the phytlclan would still be
subject to prosecution if other physicians disagreed with hie or her 
'determination. This Court therefore takas no position on whether an 
objective requirement in a eedical emergency definition, with or without a 
scienter requirement, is also void for vagueness.

an emergency

Most of that discussion will be repeated hare, in 

addition, the Court will address the effect of o.R.c. S

2901.21, which could potentially allow this Court to import a 

scienter requirement of "recklessness" into the medical 

emergency definition.

showing that the medical emergency definition was

unconstitutional on two grounds: first, it lacked a mens 

or scienter, requirement, and therefore was vague; second, it 

did not allow physicians to rely colely on their own best 

clinical judgment in determining that a medical emergency 

existed, and so would chill physicians from exercising their 

best medical judgment in deciding whether such

exists?6
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culpability, in order to be criainally liable. Statutes which

do not contain such a requirement, and which impose criminal 

liability even il the defendant did not knowingly violate the 

lav, or did not have a culpable state of mind, are known as 

“strict liability" statutes.

liability. S&S Staples y. United States. 114 S.Ct. 1793, 1797

(1994) (“we must construe the statute in light or the 

background rules of common law ... in which the requirement of 

some mens rca for a crime is firmly embedded"); United States 

341 U.S. 494, 500 (1951) ("the existence of a mens rea is the 

rule of, rather than the exception to, Che principles of

Anglo-American criminal jurisprudence"). The rationale for

this presumption was eloquently set forth by Justice Jackson:

• • • a
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There is a strong presumption in our law favoring a mens 

rea or scienter requirement in statutes which create criminal

Court has-recognized (strict-liability) offenses... attest to 

their generally disfavored status"); Dennis v. United states.

v. United States Gypsum Co,. 438 U.S. 422, 437-38 (1978) ("the 

limited circumstances in which congress has created and this

The contention that an injury can amount to a 
crime only when inflicted by intention is no 
provincial or transient notion. It is as universal 
and persistant in mature systems of lav as belief in 
trsedom of the human will and a consequent ability 
and duty of the normal individual to choose between 
good and evil. A relation between some mental 
element and punishment for a harmful act is almost 
as instinctive as the child's familiar exculpatory 
■But I didn’t mean to"

The unanimity with which [courts] have adhered 
to the central thought that wrongdoing must be 
conscious to be criminal is emphasized by the 
variety, disparity and confusion of their 
definitions of the requisite but elusive mental 
element... [Including] such terms as “felonious
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Morlssette V, united States. 342 U.S. 246, 250-52 (1952) 

rea requirenent.

of a "guilty knowledge" requirement in laws creating criminal 

Revised code section 2919.16(F), is employed in the ban on

This Court concludes that because, poet-viability abortions.

under the definition of medical emergency, a physician may not 

rely alone on hie own good-faith olinioal judgment in 

determining that a medical emergency exists, and because both

the medical emergency definition and provisions imposing

emergency definition in the Act is unconstitutional.

House Bill 135 defines a medical emergency as follows:

68

criminal liability for violations of section 2919-17 lack 

scienter requireeents, Plaintiff has demonstrated a

substantial likelihood of success of shoving that the medical 

liability,.this Court now turns to House Bill 135.

The medical emergency exception, which is defined in Ohio

provisions of the Act in light of the presumption of a mens
I

Having described the meaning and importance 

(emphasis added). Although the presumption favoring a mens 

rea requirement is not as strong in statutes creating civil 

liability, because House Bill 135 imposes civil and criminal 

liability for the same actions, this Court must analyze the 

AO 73A 
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intent," "criminal intent," "malice aforethought," 
■guilty knowledge," "fraudulent intent,"
"willfulness," ‘‘scienter," to denote guilty 
knowledge, or "mens rea.■ to signify an evil purpose 
or mental culpability. By use or combination of 
these various tokens, they have sought to protect 
those who were not blameworthy in mind from 
conviction of infamous common-lav crimes.

"Medical emergency" means a condition that a 
pregnant woman's physician determines, in good faith 

in the exercise <jf reasonable medjea 1 judcntient,
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O.R.C. S 2919.16(F) (emphasis added). Thia definition

includes subjective and objective requiremente; the physician 

must believe, himself, that the abortion is necessary, and his 

act in good faith is therefore not necessary to impose civil

and criminal liability. One could act in good faith and 

according to one's ovn best medical judgment, and yet incur 

civil and criminal liability if, after the fact, the exercise

of that medical judgment is determined by others to have been

In other words, physicians neednot objectively reasonable.

not act willfully or recklessly in determining that a medical 

emergency exists in order to incur criminal liability;

instead, they face liability even if they act in good faith.

and according to their own best (albeit, in the later opinion 

Thus, this definitionof others, mistaken) medical judgment.

appears to create strict liability, that is, liability even if

the physician acts in good faith, and without a culpable

mental state, to comply with the statute.

Although this Court is unaware of any case which has

considered the constitutionality of a similar provision, there 

- 69 -

are three cases which this Court finds to be relevant. In

so complicates the woman's pregnancy as to 
necessitate the immediate performance or inducement 
of an abortion in order to prevent the death of the 
pregnant woman or to avoid a serious risk of the 
substantial and irreversible impairment of a major 
bodily function of the pregnant woman that delay in 
the performance or inducement of the abortion would 
create.

AO 72A 
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belief must be objectively reasonable to other physicians.

Under this definition, a finding that the physician failed to 
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required physicians to determine non-viability before 

Id. at 394. No language in the statute

indicated that liability vas to be predicated on a culpable

state of mind. The determination of non­

In concluding that the provision did not contain a 

scienter requirement, the Court found that neither

to believe that the fetus may be viable." Id, at 394-95. The

Court also noted that the subjective standard in the Act which 

is "keyed to the physician's individual skills and abilities 

... is different from a requirement that the physician be

culpable or blameworthy for his performance...." Id, at 395

The Supreme Court then held the provision void forn.12.

vagueness due to its lack of a mens rea requirement:

1 A

Id, at 380, n.l.
i

viability was to be based on the physician's "experience, 

believe that the fetus "may be viable," he was civilly and 

criminally liable.

This Court has long recognized that the 
constitutionality of a vague statutory standard is 
closely related to whether that standard 
incorporates a requirement of mens rea. Because of 
the absence of a scienter requirement in the 
provision directing the physician to determine 
whether the fetus is or may be viable, the statute 
is little more than a 'trap for those who act in 
good faith.'

performing an abortion. If a physician failed to abide by 

specific requirements where there was "sufficient reason" to

Colautti v. Franklin. 439 U.S. 379, 396 (1979), the Supreme

Court held unconstitutional a Pennsylvania provision which 

Pennsylvania criminal law nor the Act itself "requires that

the physician be culpable in failing to find sufficient reason

judgment, or professional competence." Id, at 380 n.l.
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Id■ at 395-96 (citations omitted) (emphasis added).

Colauttj is directly applicable to this diso, insofar as

the determination of whether a medical emergency exists is

similarly fraught with uncertainty, and is therefore equally

susceptible to being disputed by experts at a later date.

thereby resulting in criminal liability even where the

physician acted in good faith.

emergency exception in House Bill 135 contains both a

subjective and an objective requirement. Because both of

these requirements must be met in order for the physician to

avoid liability, and because there is no scienter requirement

in this provision, a physician who performs a post-viability

abortion under the medical emergency exception may be held

liabls even he or she acted in good faith, as long as the

physician was later determined, in the eyes of others, using

20/20 hindsight, to have acted unreasonably. Plaintiffs have

demonstrated a substantial likelihood of success of showing

that, given the snort amount of time in which every decision

regarding a medical emergency must be made, and given the

- 71 -
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Ab noted, the medical

The perils of strict criminal liability are 
particularly acute here because of the uncertainty 
of the viability determination itself. As the 
record in this case indicates, a physician 
determines whether or not a fetus is viable after 
considering a number of variables .... In the face 
of these uncertainties, it is not unlikely that 
experts will dioaoree .... Tho prospect of such 
disagreement, in conjunction with a statute imposing 
strict civil and criminal liability for an erroneous 
determination of viability, could have a profound 
chilling effect on the willingness of physicians to 
perform abortions ... in the manner indicated by 
their best medical judgment.
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acts in good faith, experts nay disagree as to the

existence, immediacy, or extent of a nodical onargancy. As in

■

determinations, could chill physicians iron performing post-

burden" analysis in Planned Parenthood v. casev. 112 S.Ct.

2791 (1992), applies only to pre-viability abortions, and

In Casey, the Supreme Court

eX££D£ "where it is necessary, in appropriate medical

mother.■ 112 S.Ct. at 2821.

favor of a refusal to act, this could have a profound.

- 72 -
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performance of post-viability abortions,

that this would render any “chilling effect" irrelevant, this

viability abortions even where it ia their best medical 

judgment that an abortion is rsguirad to preserve the life or 

health of a patient.

CQlautti. this prospect of disagreement, combined with the 

strict civil and criminal liability for even good-faith

I

In so finding, this Court acknowledges that the "undue

viability abortion is necessary to save the life of the 

mother, and were forced to resolve even the smallest doubt in

varying, highly individual factors which must be considered 

for each caaa, it is not unlikely that even where a physician

therefore docs not apply to this provision governing the

Although it may seem

is manifestly not the case.

recognized that the State's interest in the life of the fetus 

allows it to regulate or proscribe abortions after viability,

phyeiciana were chilled from acting according to their own 

best medical judgment when determining whether a post­

judgment, for the preservation of the life or health of the

Such is the situation here. If
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It is this court's belief thatin her own life and health.

such a situation would offend the Constitution to an even 

greater degree than those situations in which a chilling 

Therefore, the analysis in Colauttj io life or health.

applicable to this case.

A more recent case which addresses this issue is Planned

Parenthood, Sioux Falls Clinic v. Miller. 63 F.3d 14S2 (8th

In that caoc, the Court invalidated provisions cir. 1995).

regarding the performance of abortions which created civil and 

criminal liability for violations of South Dakota's parental- 

notice, mandatory-information, and medical-emergency

The medical emergency provision in that case requirements.

to apply reasonable medical judgment; instead, it merely 

provided:

Other provisions imposed civil and criminal Id, at 1455 n.4.

liability for violation of the medical emergency provision:

73
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did not require the physician cither to act in good faith, or 

AO 72* 
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If a medical emergency compels the performance of an 
abortion, the physician shall inform the female, 
prior to the abortion if possible, of the medical 
indications supporting his judgment that an abortion 
is necessary to avert her death or that delay will 
create serious risk of substantial and irreversible 
impairment of a major bodily function.

effect precludes the performance of elective pre-viability 

abortions, which are not necessary to preserve the mother's

negative impact on the State's interest in preserving the lite 

and health of the mother, and on the pregnant woman's interest

(S 34-23A-22] If an abortion occurs which is not in 
compliance with [the nedlcal emergency provision], 
the person upon whom such an abortion has been
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i

Td. at 1455-56 n.5-6. None of these provisions contained a

scienter or mens ea requirenent on their face.

The District Court found that the provision creating

criminal liability lacked a tens rea requirement, which "made 

all." Id. at 1463. The District Court also invalidated the

civil liability provision on similar grounds, after concluding 

that strict.civil liability created an undue burden because it 

made it unlikely that any physician would perform abortions.

I±u

The Eighth Circuit affirmed the lower court's decision.

agreed that the provision creating criminal liability would

create an undue burden by chilling the willingness of

physicians to perform abortions. Id, at 1465. It further

agreed that the provision creating civil liability—which did 

not require a finding that the defendant acted willfully.

wantonly, or maliciously, before awarding punitive damages— 

was invalidt

- 74 -
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The potential civil liability for even good-faith, 
reasonable mistakes is mere than enough to chill the 
willingness of physicians to perform abortions in

performed ... may maintain an action against the 
person who performed the abortion for ten thousand 
dollars in punitive damages and treble whatever 
actual damages the plaintiff may have sustained.

that physicians, who cannot guess the standard under which the 
i

courts will judge their conduct, would choose not to act at

[34-23A-1O.2] A physician who violates [the medical 
emergency provision] is guilty of a Class 2 
misdemeanor.

it unconstitutionally vague, creating a •chilling effect’ so

due to the statute’s lack of a scienter requirement. It 
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135 could impose civil and criminal liability even where the 

Plaintiffs have demonstrated a

fact that reasonable physicians might disagree as to the 

existence or immediacy of a medical emergency, this provision 

would create liability even for good-faith, reasonable

As in Miller, this result would chill themistakes.

willingness of physicians to perform post-viability abortions 

even where.they are necessary, in a medical emergency, to 

preserve the life and health of the mother.

A third case which supports this Court's findings is the

Eighth Circuit’s decision to uphold the North Dakota 

definition of a medical emergency, because it allowed the 

physician to rely on his or her own "best clinical judgment" 

in determining whether an emergency existed, and because the

statute contained a scienter requirement. Fargo Women's

Health Oro, v, Schafer. 18 F.3d 526, 534 (Sth Cir. 1994) ("It 

scienter requirement that we believe prevents a finding of

Accord Barnes v. Moore. 970 F.2d 12, 15 (Sthvagueness.■).

Cir. 1992) (upholding medical emergency definition which 

allowed physician to rely on "best clinical judgment" and 

is the exercise of clinical judgment that saves the statute 

from vagueness... In addition, the North Dakota Act contains a 

physician acted in good faith.

substantial likelihood of success of showing that, given the 

Id. at 1467.

As noted, the medical emergency exception in House Bill

South Dakota. We therefore hold that (this 
provision] is an undue burden on a woman's right to 
choose whether to terminate her pre-viability 
pregnancy.
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contained scienter requirement for imposition of criminal

liability). The statute at issue in Schafer defined a 

Id. at 527, n.3 (emphasis added). Although the North Dakota

statute did not expressly contain a scienter requirement.

North Dakota criminal statutes which neither specify 

culpability, nor explicitly provide that culpability is not 

required, are construed as requiring a "willful" violation of 

the statute, which is further defined as conduct done

"intentionally, knowingly, or recklessly." d. at S34-3S.

Circuit imported a scienter requirement into the statute.

The medical emergency definition in House Bill 135

differs in two significant respects from the definition in

First, the definition in House Bill 135 does not Schafer.

allow the physician to rely solely on his or her own best.

good-faith medical judgment; instead, in addition to requiring 

that he or she act in good faith, it requires the physician to 

apply "reasonable medical judgment," which is an objective 

requirement, subject to second-guessing by other physicians.

Second, the medical emergency provision creates strict 

liability because it lacks a scienter requirement; in

that condition which, on the basis of the
physician's best clinical judgment, so complicates a 
pregnancy as to necessitate an immediate abortion to 
avert the death of the mother or for which a twenty- 
four hour delay will create grave peril of immediate 
and irreversible loss of major bodily function.

"medical emergency" as:

Thus, although the statute containing the medical emergency 

definition was silent on the question of intent, the Eighth
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addition, the provisions creating criminal liability for

violations of the ban on post-viability abortions, and of the

viability testing requirement—both of vhich apply the medical

emergency exception—lack scienter requirements. Therefore,

the medical emergency exception in House Bill 135 appears to

fail both of the tests upon vhich the North Dakota definition

was held to be valid.

In its earlier opinion vhich explained its Temporary

Restraining Order, this Court incorrectly stated that Ohio lav

does not allow courts to import a scienter requirement into

criminal statutes that are silent on the issue of whether

intent is a required element, relying on state v. Curry, 43

Ohio St.2d 66; 330 N.E.2d 720 (Ohio 1975) ("If the statute is

the crime. ■’) . Plaintiff correctly pointed out that an Ohio

law enacted immediately prior to Curry (although inapplicable

to the facts in Curry, vhich arose prior to the effective date

of the statute) might, however, allow this Court to import a

scienter requirement into the medical emergency definition.

even though that definition does not include any intent

Section 2901.21(B) of the Ohio Revised Coderequirement.

provide* that:
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When the section defining an offense does not 
specify any degree of culpability, and plainly 
indicates a purpose to impose strict criminal 
liability for the conduct described in such section, 
then culpability is not required for a person to be 
guilty of the offense. When the section neither 
specifie* culpability nor plainly indicates a 
purpose to impose strict liability, recklessness is 
sufficient culpability to commit the offense.

silent on the question of intent, intent is not an element of
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Thus, if the statute does not plainly indicate an intent to 

impose strict liability, Ohio courts could import a scienter 

requirement of recklessness into the statute.

For two reasons, it is this Court's opinion that Ohio 

courts would decline to import a recklessness standard into 

the statute's requirement that a physician act "in the 

exercise of reasonable medical judgment" when determining 

whether a medical emergency exists.

First, both sections'of the statute which apply the 

medical emergency definition—the ban on post-viability 

abortions, and the viability testing requirement, discussed 

infra—plainly indicate an Intention to impose strict 

shall" perform the proscribed acts, and fail to specify any

Ohio courts have held that similar laws whichmental state.

lack culpable mental states, and contain the term "no person

" plainly indicate an intention to impose strictshall. • • /

liability.

N.E.2d 326 (Ohio 1988); Village of Bridgeport v. Bowen, 1995

addition, it is significant that although the post-viability

ban and the viability testing requirement lack scienter

Ohio courts have held if portions
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requirements, the ban on use of the D&X procedure does contain 

a scienter requirement.37

37 O.R.C. s 2919.15(B) provides: "No p«r«cn •h*ll kncwinolY perform or 

attempt to perform * Dllrtlon ind Xxtractlon procedure upon a pregnant

State v, Cheraso, 43 Ohio App. 3d 221, 223; 540

Ohio App. LEXIS 3892, at *6 (Ohio Ct. App. 1995). In

liability.' Both of these sections state that "no person 
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of a Statute specify a culpable mental state, whereas other

portions of the statute arc silent as to the culpable mental

state, this is a plain indication of an intent to impose

strict liability in the latter sections or portions. State v.

Mac. 68 Ohio St. 2d 84, 87; 428 N.E.2d 428 (Ohio 1981);

of Brecksville v, Marchetti. 1995 Ohio 1pp. LEXIS 5164 (Ohio

Based on the foregoing, this Court finds thatCt. App. 1995).

the ban on post-viability abortions, and the viability testing

to create strict"plainly indicate"requirement.

liability.

Evon if this were not the case, however, Ohio courts

would be unable to import a reckleseneoE requirement without.

This is because thein effect, rewriting the statute.

statute’s standard of "reasonableness,'• which imposes criminal 

liability i-f a physician acts unreasonably, in determining that 

a medical emergency exists, is a lower standard for incurring 

If courts were to import a

recklessness requirement into the medical emergency definition 

per the above-quoted section 2901.21(B), physicians would no

ihaala addad).
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sn • r. x € a v * g "i

woean.* (aasibaala added). This demonitratai emt cne Caneral AaaemOIy 
know, has to include «. .cLantor requlreciant when that la Lta Intention.

38 The difference between the two atandarda la aoat eaaily aiacernlble in 
th* txt. of tort law. Aa an example, a phyaieian who commit* medical 
malpractice may be found guilty of negligence if he acta unreaaonably. If 
he acta rackleaaly, however, ha may be found guilty of gross negligence, 
which la a ecre aeriou. offsnaa, and expaaee the phyaieian to a greater 
degree of liability, e.o., gearhart-v, Anceloff, 17 onio App. 2d
143; 244 M.t.2d 802 (Ohio 1S69) (•Punitive damage* nay be recovered in an 
action for negligence where such negligence ia co groee aa to show a 
reckleai indifference to the right! and safety of other persona.") 
(fjuoting eyllahus).

criminal liability, from the perspective of the actor, than

38
the standard of “recklessness." 
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longer be liable if they acted unreasonably, i.e., 

order to be liable.

intent to create liability if a physician fails to act "in the 

exercise of reasonable nedical judgment," and would amount to

rewriting the statute, which courts may not do. Therefore,

this court concludes that a scienter requirement zay net be 

imported into the definition of medical emergency.

On the basis of the foregoing, this Court concludes that 

the plaintiffs have shown a substantial likelihood of 

demonstrating that the medical emergency exception in O.R.C. 5 

2919.16(F) is unconstitutional on two grounds: first, it 

appears to be vague, because both the definition of medical 

emergency,- and the provisions imposing criminal (and civil) 

liability for violations of the post-viability ban and the 

viability testing requirement, lack scienter requirements;

second, the requirement that a physician's determination be 

objectively reasonable—that is, reasonable to other 

phyciciana—would appear to create a chilling effect that 

would prevent physicians from performing post-viability

abortion* where, in their own best judgment, an abortion is 

necefteary to preserve the life or health of the mother.

If it is determined that a post-viability abortion is 

a major bodily function of the mother, the physician who

- 80 -

necessary to oave the life of the mother, or to avoid a 

serious risk of the substantial and irreversible impairment of 

negligently; instead, they would have to act recklessly in

This would contradict the legislature's

5. Second Physician Concurrence Requirement

AO 7ZA 
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perform the abortion rust comply vitn a n’^tber of conditions

governing the performance of the abortion. One of these
I

provisions requires that at least one other doctor concur, in 
i

writing,-as to the necessity of the abortion:

Plaintiff argues that thisO.R.C. S 2919.17(B)(1)(b).

requirement is unconstitutional because it undermines the

In . the supreme court struck down a Georgia

statute which required a physician to obtain confirmation of

his decision to perform an abortion, fron two other doctors.

The Court reasoned that this requirement interfered with the

physician's clinical judgment and discretion:

willing to certify in writing chat an abortion !• necessary: ’ 
to Involve theaeelv** in the liaue. I think ... whether it wo

81

physicians will be willing to concur, in writing, to an 

abortion's necessity.39

• • • '
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TEL 22:

The determination of the physician who performs ... 
the abortion ... ic concurred in by at least one 
other physician vno certifies in writing that the 
concurring physician has determined, in good faith, 
in the exercise of reasonable medical judgment, and 
following a review of the available medical records 
of and any available tests [sic] results pertaining 
to the pregnant woman, that the abortion .is 
necessary to prevent the death of the pregnant woman 
or a serious risk of the substantial and 
irreversible impairment of a major bodily function 
of the pregnant woman.

39 Th« taatlaony by doctor* who pefloca lat*-teca abortion* Indicate* that 
this may be a valid eonc«rn. Dr. John Dos Numbar ons tastllied that it 
would be *virtually ispodlbla* to find * •acond physician who would be 

'Ho one wants 
      ... would be fear

of personal hare, whether It would be faar of being oatraclted, fear of 
picketing, who would wont to involve thumaelve* In thle l**ue. It would 
be much aaiier to igr.era It rathar than to have your name on that chart.* 
(Tr., 13/6, at 51).

physician's judgment, imposes unnecessary and cumbersome 

delays, and will be difficult to satisfy because few
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410 U.S. at 199.

I
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This holding by the Supreme Court appears to 

govern the analysis of the concurrence requireoent in this

i
i

render the medical emergency definition likely to be

unconstitutional; to wit, the requirement that a eecond 

physician concur "in good faith [and] in the exercise of 

reasonable Medical judgment" imposes criminal and civil 

liability on such concurring physicians who act according to 

their own best clinical judgment, without any criminal intent. 

Thia is likely to create a chilling effect which will deter 

physicians from concurring, in writing, that an abortion is 

medically necessary; thia will chill the performance of

case, and Defendants have made no argument as to why it should 

not so apply. Accordingly, this Court finds that Plaintiff 

has demonstrated a substantial likelihood of success of 

shoving that the second physician concurrence requirement in 

House Bill 135 is unconstitutional, because it impermissibly 

interferes with the physician's discretion.

Additionally, it appears to this Court that this 

requirement may be unconstitutional for the same reasons which

The statute's emphasis ... is on the attending 
physician's 'best clinical judgment that an abortion 
is necessary.' That should be sufficient. The
reasons for tne presence of the confirmation step in 
the statute are perhaps apparent, but they are 
insufficient to withstand constitutional 
challenge.... if a physician is licensed by the 
State, he is recognised by the State as capable of 
exercising acceptable clinical judgment. If he 
fails in.this, profesaional censure and deprivation 
of his license are available remedies. Required 
acquiescence by co-practltioners has no rational 
connection with a patient's needs and unduly 
infringes on the physician's right to practice.
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abortions vhicn are necessary to preserve the life or health

Accordingly, this Court finds that Plaintiffof tha Kothar.

has dosonatratad a substantial likelihood of cuccees of

shoving -that the second physician concurrence requirement in

House Bill 135 is unconstitutional, because it is likely to

chill the performance of post-viability abortions which are

necessary to preserve the life or health of the mother.

i

6. Choice Of Method Requirement

Under House Bill 135, another condition which must be

satisfied by a doctor performing a post-viability abortion is

the so-called "choice of method" requirement:

The physician who performs .. 
terminates ... the pregnancy

Plaintiff arguesO.R.C. S 2919.17(B)(1)(d) (eaphasis added).

that the requirement that a particular nethod of abortion be

used unless it would pose a significantly greater risk of harm

to the vo*an, is unconstitutional, because it requires the

physician to "trade off" the woman's health for that of the

fetus.

In colautti v Franklin. 439 U.S. 379, 400 (1979) the

Supremo Court held that a statute which "requires the

I
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the substantial and irreversible impairment of a 
major bodily function of the pregnant woman than 
would other available methods of abortion.

AO 72A
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.. the abortion
 ...  pregnancy in the manner that 

provides the best opportunity for the-unborn human 
to survive, unless that physician determines, in 
good faith and in the exercise of reasonable medical 
judgment, that the termination of the pregnancy in 
that manner poses a significantly greater risk or 
the death of the pregnant woman or a serious risk of
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physician to make a ‘trade-off between the woman's health and 

additional percentage points of fetal survival" posed serious 

ethical and constitutional difficulties.

Later, in Thornburgh v< American College of Obstetricians 

invalidated a "choice of method" provision which was 

remarkably aiailar to the challenged provision in House Bill 

135, reasoning that the words "significantly greater medical

The provision at

476 U.S. at 768 n.13 (emphasis added). The only differences

between this statute and the one at issue in the present case

are: first, that the provision in Thornburgh allowed the

physician to rely aolely on his best clinical judgment, 

whersas ths provision in House Bill 133 does not; second, that 

the statute in Thornburan required a culpable mental state in

order to impose criainal liability, whereas House Bill 135

does not require any criminal intent. The Thornburgh

provision therefore seems far less egregious than that in

- 84 -
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Every person who performs or induces an abortion after an 
upborn child has been determined to be viable shall 
exercise that degree of professional skill, care and 
diligence ... and the abortion technique employed chall 
be that which would provide the best opportunity for the 
unborn'child to be aborted alive unless, in the good 
faith judgment of the physician, that method or technique 
would present a significantly greater medica1 risk to the 
life or health of the pregnant woman .... Any pcrcon who 
intentionally, knowingly, or recklessly violates that 
provisions of this subsection commits a felony of the 
third degree.

and Gynecologists. 476 U.S. 747, 769 (1986), the Supreme Court 

to her health, and co was unconstitutional, 

issue in Thornburgh read:

risk" required the woman to bear an additional, increased risk 
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House Bill 135, which, because it does not allow the physician 

to rely solely on his or her best clinical judgment, and 

physician's exercise of discretion in determining which 

abortion aethod aay be used without causing a "significantly"

greater risk to the woman's health. This chilling effect

would negatively impact the woman's life and health.

Accordingly, this Court finds that Plaintiff has demonstrated 

a substantial likelihood of success of showing that the choice 

of method provision in House Bill 135 is unconstitutional.

because it will impermissibly interfere with the physician's 

exercise of discretion, to the detriment of the pregnant 

woman1s health.

Given the similarity between the provision in Thornburgh 

of success of showing that the choice of method requirement is 

unconstitutional, because it "trades off" the health of the 

mother lor that of the fetus, and requires her to bear an

incraased medical risk.

Another requirement in House Bill 135 pertaining to the 

provision Of post-viability abortions requires that a second 

physician be present when the abortion is performed, to care 

for the fetus:

- 85 -

*. 
X

and the challenged provision in this case, this Court further 

finds that Plaintiff has demonstrated a substantial likelihood 

imposes criminal liability even if there, ware no criminal 

intent, seems likely to have a chilling effect on the 

AO 72A 
(R»v. a/82)

7. Second Physician Attendance Recuirewent
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Plaintiff also challenges theO.R.C. S 2919.17(B)(1)(e).

constitutionality of this provision.

The Supreme Court has considered similar provisions in

In Planned, parenthood Avc'r; -rf Xantat City v.two cases.

Ashcroft. 462 U.S. 47C, 495-86 (1083), the Supreme Court

Although there was no clear nedical emergencyof the fetus.

462 U.S.

In Thornburgh, however, the Court struck down aat 485 n.8.

second physician attendance requirement, because it did not

476 U.S. at 771.

attendance requirement in House Bill 135 appears to depend

upon tha validity of the statute's medical emergency

has demonstrated a substantial likelihood of success of

shoving that the medical emergency exception in House Bill 135

- 86

contain a valid medical emergency exception.

Therefore, the constitutionality of the second physician

is unconstitutional, because it lacks a scienter requirement, 

and is thus vague, and because its objective reasonableness

exception.

Aa discussed above, this Court has found that Plaintiff

upheld a second physician attendance requirement because it 

served the state's compelling interest in preserving the life

exception in that statute, the Court construed the requirement 

as allowing for an exception in medical emergencies.

The physician who performs ... the abortion has 
arranged for the attendance in the sama room in 
which the abortion is to be performed ... of at 
least one other physician who is to take control of, 
provide immediate medical care for, and take all 
reasonable steps necessary to preserve the life and 
health of the unborn human immediately upon the 
unborn human's complete expulsion or extraction from 
the pregnant woman.

*0 72A
(R.«. 8/82)
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standard will chill physicians frc= deterain-.ng tnat a nedical

For that reason, this Ccart finds thatcmergoncy exists.

Plaintiff has also demonstrated a substantial likelihood of 

8. Rebuttable Presumption of viability

For purposes of the ban on post-viability abortions,

House Bill 135 creates a rebuttable presumption "that an

unborn child of at least twenty-four weeks of gestational age

The statute definesO.R.C. S 2919.17(C) .is viable."

gestational age as "the age of an unborn human as calculated

froa the first day of the last menstrual period of a pregnant

O.R.C. S 2919.16(B).woman."

Plaintiff challenges this requirement on three grounds.

First, Plaintiff argues that a rebuttable presumption of 

viability inpemiccibly limitE the physician's discretion to

determine viability. Second, Plaintiff argues that because 

the last menstrual period (L24P) method of calculating 

gestational age generally produces an age that is two weeks

earlier than the age from conception, the presumption actually 

attaches at tventy-two weeks, when fetuses are not viable, and

Finally, Plaintiff argues thatso i» necessarily invalid.

87 -

success of showing that the second physician attendance 

requirement in house Bill 135 is unconstitutional.40

i

i

regulr
■ndore
arguably laudable rola of caring for xha fatua.

*0 ?ZA 
(Rev. 0/82)

In this court'a Opinion, tha chilling argumant which appllad to the 
•aeond physician concurranca requlraawant would non apply to thia

nt, which doa« not require the eecor.d phyeiclan to give a written 
int of the abortton, and awraly raqutrae him or her to perform the
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bocausa the presumption can only be rebutted after the 

physician is arrested and prosecuted, it will chill physicians 

fron determining that fetuses of a gestational age of twenty- 

four or more weeks are not viable, ano will constitute an 

492 U.S.

490 (1909), indicates that it may be constitutionally 

this Court finds it unnecessary to reach this

S 2919.16(L). If this Court determines, after a hearing on

- 88 -

of any of these arguments. Although the Supreme Court's 

decision in Webster y, Reproductive Health Services, 

the merits, that the determination of non-viability is 

unconetitutional, then any portion of the statute which

requires a physician to either determine viability, or rebut a 

presumption of viability, must, likewise, be invalidated.

undue burden on the right to seek a pre-viability abortion.

This Court declines to consider the likelihood of success 

AO 72A
(R#.. &B2)

issue at this time, because, ae was discussed supra. Plaintiff 

has demonstrated a substantial likelihood of success of 

showing that the determination of non-viabllity in house Bill

135 is unconstitutionally vague, as the objective, standard in 

that determination conflicts with the purely subjective 

standard in the statute’s definition of viable in O.R.C.

permissible for a state to impose a rebuttable presumption of 

viability,41 

I

I

I

I

I

In Vebiter. « I!»•—sxonbwr majority of the Supreme court upheld a 
viability teeting requireoant that attached at th. twentieth week of 
prwgnaney. Although th. chall.ng.d .tatut. alio Lapea.d *what la 
.■••ntlally a praaumption of viability at 20 weeka,- id. at 515, Justice 
O'Connor pointed out in h.r concurring opinion that the constitutionality 
of that presumption was not an issue before ths Court. Id, at 526. 
Justice O'Connor did state, however, that, in her opinion, an argument 
that this presumption of viability impermissibly restricted the judgment 
of the physician would probably be unsuccessful. Id. at 527.



TEL-515 225 6559DEC. -13' 95IWED) 17:39 P. 12

I

Accordingly, the Court finds it unnecessary to reach any of

Plaintiff's arguments, in order to find that Plaintiff has 

demonstrated a substantial likelihood of success of shoving 

that the-rebuttable presumption of viability is 

unconstitutional, for the reason that the statute's mandated 

determination of non-viability ic invalid.

E, Viability Testinc Requirement

The third major portion of House dill 135 creates a 

viability testing requirement at the f-enty-second week of 

pregnancy, which nust be complied with before an abortion 

after that time may be performed:

O.R.C. S 2919.18(A)(1).

first entering ths determination ... and the associated

findings of the medical examination and tests described ... in

the medical records of the pregnant woman." S 2919.18(A) (2) .

The physician need not comply with either of these

requirements if a medical emergency exists. S 2919.18(A)(3).

- 89 -

AO 72A 
(Hev. 8762)

\

In addition to performing these 

tests, ths physician may not perform the abortion "vithout 

Except as provided in [the medical emergency 
exception], no physician ehall perform ... an 
abortion upon a pregnant voman after the beginning 
of her twenty-second week of pregnancy unless, prior 
to the performance [of] ... the abortion, the 
physician determines, in good faith and in the 
exercise of reasonable medical judgment, that the 
unborn numan is not viable, and the physician makes 
that determination after performing a medical 
examination of the pregnant woman and after 
performing or causing the performing of gestational 
age, weight, lung maturity, or other tests of the 
unborn human that a reasonable physician making a 
determination as to vhether an unborn human is or is 
not viable would perform or cause to be performed.
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Violation of this section of the Act is a fourth degree

misdemeanor. § 2919.18(B) ?

Although a viability testing requirement vas upheld in i

for the reasons given in an earlier part of this

to be unconstitutionally vague.

given in an earlier part of this opinion, the- definition of I

chilling effect that would unconstitutionally jeopardize the

life or health of pregnant women needing an abortion, due to

its requirement that a physician's determination that a

First, it lacks a valid medical emergency exception. Second,

allows the physician

to rely solely on his or her own bast clinical judgment.

whereas this mandated determination of non-viability also

imposes a requirement that the physician's determination be

<2

- 90

i

medical emergency appears to lack a mens rea requirement, 

which creates vagueness/ and also appears likely to create a

medical emergency exists be objectively reasonable.

Accordingly, Plaintiff has demonstrated a substantial

opinion, the statute's deteralnation of non-viability appears

Second, for the reasons also

likelihood of success of showing that the challenged viability 

testing requirement is unconstitutional, for two reasons.

the viability testing requirement in

House Bill 13S appears to be unconstitutional for two reasons.

First,

The definitions in O.R.C. 5 2919.16 »pply both to th* po«t-vi*biIity 
bin in S 2919.17, *nd to th* viability teiting raquirement in $ 2919.18. 
If th* dafinition la flawed, then a regulation or requirement baaed on 
that definition i« alto flawed.

AO ?2A 
(Rt». &B2J

I
I
I
I
I
I
I
I

I

the definition of viable in O.R.C. $ 2919.16(1), which applies 

to this viability testing requirement,42

Webster. 492 U.S. at 490,
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Having considered the substantial likelihood of

Plaintiff's success on the merits, this Court now turns to the

injunction.

Therefore, this Court need not

decide whether the harm which Plaintiff Haskell will suffer if

prosecuted criminally or sued civilly under the Act, is

irreparable. Instead, this Court will focus on the harm which

will be suffered by his patients.

Both Jan® Doe Number One and Jane Doe Number Two

testified that they chose to terminate

If thia Act had been in

effect, either or both of these women may have been prevented

- 91

objectively reasonable; this conflict creates an ambiguity 

which appears to render this portion of the Act 

unconstitutionally vague, because the physician has no clear 

guidance ao to what standard will be applied in judging 

whether he or ahe ia criminally and civilly liable.

Importantly, Plaintiff Haskell has standing in thic 

lawsuit not only to raise his own rights, but also to raise 

the rights of his patients.

issuance of an injunction is necessary to save the plaintiff 

from irreparable injury.

remaining prongs governing the issuance of a preliminary

The second prong of the preliminary injunction 

standard requires the Court to make findings as to whether the 

III, whether issuance of an Injunction win save Plaintiff 
from Irreparable Injury

their pregnancies, late 

in the second trimester, after discovering that their unborn 

children had severe anomalies.

AO 72a 
(Rev. a/B2)
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i

Jroa tBrainating their pregnancies, under either the 

-■

mental cost of carrying a child to term who had such severe

defect*.

92

i
I

It is difficult to imagine a clearer example of

irreparable har*, than is evidenced by these two scenarios.

physical health is in danger—to terminate her pregnancy 

before the ban can apply to her, instead of taking measures to 

help her unborn child, because she feared the emotional and 

AO 72A 
(Re* 8W)

i
I
I

Although it aay t««s that a child who waa cartain to die, and had no 
reasonable chance for noraal davalopMnt. would not bo conaldarad to be 
viable, the testimony In thia caae Indlcatae otharwlaa. Dr. Harlan Gllea, 
for example, testified that oaDlea with certain chrcffioaosal defects are 
considered to be viable •even though theae children have no reaaonable 
chanoe for normel oental aiotor development.... even though It's a very 
serious defect, (and) even though It uaually leads to death in the 
nureery.* (Tr.f 11/13, at 286).

provisions of tha viability testing requirement, or the 

provisions of the post-viability ban. In both cases, the 

fetus may well have been determined to have been viable, and 

would not have been able to be aborted.

In this Court's opinion, the cost of being forced by the 

state to carry to term a child without a spine, or functioning 

kidneys, or with other such csvere defects, Is beyond 
t 

description. It is difficult to imagine hew horrible it would 

be to knowingly carry a ghild to term who is dying, or Who has 

no reasonable chance of normal physical development/3

In addition, it is impossible to calculate the ham which 

would be suffered by a pregnant woman who, though she would 

prefer to try surgery or other methods to mitigate her unborn 

child's severe defects, is compelled by this ban on post­

viability abortions—which only allows an abortion if her 
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AM for the hana suffered by pregnant wonen who are unable 

to teriinate their pregnancies by seans of the DiX procedure.

Jane Doe Number Two testified that the procedure was helpful 
i

to her because it allowed her fetus to be aborted intact,

Afterwhich was necessary for the performance of an autopsy.

learning that the defect was not genetic, she and her husband

had more children. Jane Doe Number One testified that the DiX

procedure was much easier to endure than an earlier abortion 

performed by use of an induction procedure.

Court has held that Plaintiff has demonstrated a substantial 

likelihood of success of showing that the alternatives to the

D4X procedure—induction methods, hysterotomies, and 

Pregnant women in this state who are unable to terminate their 

pregnancies by means of the DfcX procedure nay therefore suffer 

irreparable harm, either because other abortion methods are 

not as safe for their health, or because other abortion 

methods are not as available to them.

Based on the above, this Court concludes that a 

preliminary injunction would serve to prevent irreparable 

injury to the patients of Plaintiff Haskell.

hysterectomies—are neither as safe to the mother's health, 

nor as available to women seeking non-therapeutic abortions.

in addition, this

I
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IV, Whether Issuance of an injunction Would Harm others

Th« third prong of the preliminary injunction standard 

in

intarests are concerned, a

I

Act.

emergency exists, to the detriment of her health.* As another 

example, the apparent vagueness of the determination of non­

viability may chill physicians from determining that certain 

fetuses are not viable, and, therefore, may place an undue

burden in the path of a woman seeking a pre-viability

In this Court's opinion, therefore, the harm to theabortion.

patients whon Plaintiff represents, should the preliminary 

injunction be denied, would be greater than the harm to the

Defendants, if the injunction were granted.
I

I

pregnant women may be harmed by specific provisions of the

For.example, the objective reasonableness standard in 

traditionally requires this Court to "balance the equities" 

considering whether the harm to the Defendant resulting from 

issuing the injunction, would outweigh the harm to the

Plaintiff resulting from denying the injunction.

The potential for irreparable injury to sone of Plaintiff’s 

patients has already been discussed; in addition, other

the medical-'emergency definition may chill-the discretion of a 

pregnant woman’s physician in determining that a medical

As far as the Defendants'

preliminary injunction will merely maintain the status quo 

while the constitutionality of this legislation is decided.
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VI. Conclusion/Conclusions of Lav

In addition, this Court has

Accordingly, the Court

concludes that the public interest vould be served by the 

issuance of a prelininary injunction.

To summarize, this Court has held that all four prongs of 

the preliminary injunction standard weigh in favor of granting 

a preliminary injunction, which enjoins enforcement of all 

provisions of House Bill 135.

The final prong of the preliminary injunction standard 

requires this Court to determine whether the issuance of an 

injunction would serve the public interest.

In this Court’s opinion, the public interest is best

served by a full and fair hearing on the merits of the 

constitutionality of this legislation, particularly in view of 

the fact that the Plaintiff has demonstrated a substantial 

likelihood of success of shoving that numerous provisions in 

House Bill 135 are unconstitutional.

(1) it has federal question jurisdiction, under 28 U.S.c.

S 1331, over this constitutional challenge to a state statute,

(2) Plaintiff Haskell may seek pre-enforcenent review of

House Bill 135, and this lawsuit is therefore ripe;

(3) Plaintiff Haskell has standing to bring this action, and 

may assert both his own rights and the rights of his patients;

(4) the SalfirnQ Standard no longer applies to a facial 

challenge to pre-viability abortion regulations;

held:

V, Whether Issuance of an Injunction Would Serve the Public 
Interest
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(5) the Salerno standard does not apply to a facial 

challenge to post-viability abortion regulations;

her life or health—accordingly, strict scrutiny should not be 

success of shoving that the definition of "Dilation and

Extraction procedure" in o.R.C. S 2915.15(A) is 

alternatives, and because this ban nay chill the exercise of a 

woman's right to a pre-viability abortion;

(9) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the ban on use of the DiX procedure 

does not serve the stated interest of preventing unnecessary

cruelty to the fetus;

(10) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the mandated determination of non­

viability in S 2919.18(A)(1), as applied to the post-viability 

ban ($ 2919.17(A)(2)) and the viability testing requirement 

(S 2919.18), is unconstitutional, because the objective 

(8) Plaintiff has demonstrated a substantial likelihood of 

success of .showing that the ban on use of the D&X procedure in 

S 2919.15(B) is unconstitutional, because the state may not

ban an abortion procedure unless there are safe and available 

utilized in this analysis;
I

(7) Plaintiff has demonstrated a substantial likelihood of 

right to have a post-viability abortion where, in appropriate

medical judgment, such an abortion is necessary to preserve 

I
i

(6) although a state may proscribe most abortions subsequent 

to viability, the state may not take away a pregnant woman's 

unconstitutional, because of vagueness;
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I

I

standard in that determination is inconsistent vith the purely

subjective standard in the definition of viable in

S 2919.16(L);

DEC.-15’ 95(WED) 17:41

(11) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the definition of serious risk of the 

substantial and irreversible impairment of a major bodily 

function in 5 2919.16(J), as it applies to one allowable 

exception to the ban on post viability abortions, in § 

2919.17(A)(1), is unconstitutional, because its limitation to 

factors relating solely to physical health impermissibly 

restricts the physician’s determination of whether an abortion 

is necessary to preserve the health of the pregnant woman;

(12) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the definition of medical emergency in 

S 2919.16(F), as it applies to the post-viability ban (§

2919.17) and the viability testing requirement (§ 2919.13), is 

unconstitutional, because it lacks a scienter requirement, and 

thus is vagus, and because it does not allow the physician to 

rely on his or her own best clinical judgment that a medical 

emergency exists, and so may chill physicians from determining 

that a sadical emergency exists even where necessary to 

prssarvs the pregnant woman's life or health;

(13) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the second physician concurrence 

requirement in S 2919.17(B)(1)(b) is unconstitutional, because 

it impermissibly limits the primary physician's discretion, 

and because it may chill the performance of. post-viability 
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abortions that are necessary to preserve the life or health of

the Bother;

(14) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the choice of method requirement in

S 2919.17(B)(1)(d) is unconstitutional, because it requires 

the woman to bear an increased medical risk, forces the 

physician to "trade off" the pregnant voiian's health for that 

of the fetus, and impermissibly Interferes with the 

physician’s exercise of discretion, to the detriment of the 

pregnant woman's health;

(15) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the second physician attendance 

requirement in S 2919.17(B)(1)(e) is unconstitutional, because 

(16) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the rebuttable presumption of

viability in $ 2919.17(C) is unconstitutional, because the 

mandated determination of non-viability in House Bill 13S

appears to be unconstitutional;

(17) Plaintiff has demonstrated a substantial likelihood of 

succeme of mhowing that the viability testing'requirement in

because the medical

emergency definition appears to be unconstitutional, and 

because the mandated determination of non-viability appears to 

be unconstitutional.

the medical.emergency exception appears to be 

unconstitutional;

Ii

S 2919.18(A)(1) is unconstitutional, 
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X <7 ; ruling. t PlUntiff*. Xxhlblt 24 i. admitted,
t"* limited purpose of ■hawing position of th* American College

Thia Court further concludes that the issuance of an

injunction will prevent irreparable injury to the patients of 

Plaintiff Haskell, that such injury outweighs the injury which 

will be suffered by Defendants if this injunction is issued, 

and that the public interest would be served by the issuance 

of this preliminary injunction.44

WHEREFORE, based upon the aforesaid, this Court orders 

that the Plaintiff's Motion for a Preliainary Injunction be

GRANTED, effective as of the filing of this opinion.

Accordingly, Defendants, their employees, agents, and servants 

are preliminarily enjoined from enforcing any provision of

House Bill 135. Having considered the issue of bond as is 

required by.Rule 65 of the Federal Rules of civil Procedure,

Thl« Court adopt* th* finding* a«t forth within thl* Opinion *■ it* 
-. Finding* of Fact, for purpoi** of Rul* 52(a) of the Federal Rule* of Civil 

Procedure. Thl* Court find* Bupport for it* lack of separate finding* of 
fact in th* Supreme Court1* holding ’that there mu*t be finding*, etated 
either in the court1* opinion or •ep*rat*ly, which ar* eufficlent to 
indicate the factual b**i* for th* ultimate conclusion.* Kelley v. 
g^rgia<fcB_prftlnaOT Piau, 319 O.S. 415, <J22 ( 1943), Quoted with approval 

BtF. Ooodrich Co. v. Rubber Lat*x Prod., inc.. 400 F.2d 401, 402 (6th 
Cir. 1968); fee Alia Slanco v, Onlt*d Countleo, No. 82-3115 (6th Cir-
19S3) (allowing district court to adopt oral opinion as finding* of fact 
and conclusion* of law for purpo*** of Rule 52); Craqgett v. Bd. of Educ. 

CltY.ath, Pllt,., 338 F.2d 941 (6th Cir. 1964) (allowing 
district court to adopt written memorandum a* finding* of fact and 
conclusion* of law for purpo*e* of Rul* 52).

However, thi* Court a**ur«* Coun*«l for th* Plaintiff and the *tat* 
Defendant* that their detailed, proposed rinding* of Fact and Conclualon* 
of Law were thoroughly reviewed and fora the bail* of auch of the 
di*cu**ioa contained herein. Thl* include* th* •uhaiaalon* of the state 
Defendant* which were not fully delivered to thi* Court1* chamber*, by 
fac*i*lle, until 3t4S a.*., this date. In short, the diligent effort* of 
Coun*el have not been in vain.

For purpo*** of completing th* record, thi* court also render* the
I •vid«ntlary ruling* t Plaintiff* Xxhiblt 24 i* admitted, for 

, purpo** of ■hewing the position of th* American College of 
« Gynecologist* on the federal Partial Birth Abortion Act

of 1995, but not for the truth of th* atateiaent* asserted therein. 
Plaintiff* Xxhibit 25 is excluded, a* hearsay.
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upon

•:

December 13, 1995

Copies to:
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/'jLu, ________________ _

WALTER HERBERT RICE
UNITED STATES DISTRICT JUDGE

this Court concludes that no bond should be required of the

Plaintiff.

David C. Greer, Esq.
Alphonss A. Gerhardstein, Esq. 
Sarah Poston, Esq.
Kathryn Kolbert, Esq.
Dians Richards, Esq.
Karilana Walters, Esq. 
Elissa Cohen, Esq.
Chris Van Schaik, Esq.

Counsel listed below will note that a brief telephone 

conference will be held, between Court and Counsel, beginning 

at 4:00 p.m., Eastern time, on Friday, December 22, 1995, for 

the express purpose of determining further procedures to be 

followed in thia litigation. Specifically, Counsel should be 

prepared to discuss whether they wish to proceed to trial

the merits of the captioned cause, at a date in mid-1996, or 

whether, in the alternative. Defendants wish to take an 

immediate appeal of this decision to the sixth Circuit Court 

of Appeals, pursuant to 28 U.S.C. § 1292(a)(1).


