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For the reasons set forth in the preamble, Part 52 of Chapter I
of Title 40 of the Code of Federal Regulations is proposed to be
amended as follows:

Part 52-APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS

1. The authority citation for Part 52 is amended to read as
follows: .

(TO BE ADDED)

2. Section 52.21 is proposed to be amended to read as
follows: .

52.21 Prevention of significant deterioration of air
quality.

* * * * *
(b) * * *

(2) * * *

(iii) A physical change or a change in the method of
operation shall not include:
® e * * *

(h) the addition, replacement or use of a pollution
control project at an existing electric utility steam
generating unit, unless the Administrator determines
that such addition, replacement, or use is not
environmentally beneficial, and except:

(a) when the pollution control project would
result in an significant net increase in
representative actual annual emissions of any
criteria pollutant over levels used for that
source in the most recent air quality impact
analysis in the area conducted for the purpose of
Title I, if any, and

(b) the Administrator determines that the
pollution control project will cause or contribute
to a violation of any ambient standard, PSD
increment, or visibility violation.

(i) The installation, operation, cessation, or
removal of a temporary clean coal technology
demonstration project, provided that the project
complies with:

(i) the state implementation plan for the
State in which the project is located, and




(ii) other requirements necessary to attaip
and maintain the national ambient air quality
standards during the project and after it is
terminated.

(J) The installation or operation of a .
permanent clean coal technology demonstra?lon
project that constitutes repowering, provided
that the project does not result in an
increase in the potential to emit of any
regulated pollutant emitted by the unit.

This exemption shall apply on a pollutant-by-
pollutant basis.

(k) The reactivation of a very clean coal-
fired electric utility steam generating unit.

* * * * *
(21) =* - *

(iv) For any emissions unit (other than an electric
utility steam generating unit specified in paragraph
(v) of this subsection) that has not begun normal
operations on a particular date, actual emissions shall
equal the potential to emit of the unit on that date
unless the source owner or operator agrees to federally
enforceable limitations that restrict the allowable
emissions of the source to a rate that is not
significantly greater than the source's baseline level
of actual emissions.

(v) For an electric utility steam generating unit
(other than a unit that constitutes the addition of a
new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or
operational change shall equal the representative
actual annual emissions of the unit. R

(31) "Electric utility steam generating unit" means any steam
electric generating unit that is constructed for the purpose
of supplying more than one-third of its potential electric
output capacity and more than 25 MW electrical output to any
utility power distribution system for sale. Any steam
supplied to a steam distribution system for the purpose of
providing steam to a steam-electric generator that would
produce electrical energy for sale is also considered in
determining the electrical energy output capacity of the
affected facility.

(32) "Pollution control project" means any physical change or
change in the method of operation, at an existing electric
utility steam generating unit for purposes of reducing
emissions from such unit in order to comply with Title IV.
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Such changes are limited to:

(i) the installation of conventional or innovative .
pollution control technology, including but not limited
to advanced flue gas desulfurization, sorbent injection
for sulfur dioxide and nitrogen oxides controls and
electrostatic precipitators;

(ii) a physical change, or change in the method of
operation, to accommodate switching to fuel which is
lower in sulfur content than the fuel use prior to the
change, including natural gas or coal re-burning, co-
firing of natural gas and other fuels for the purpose
of controlling sulfur dioxide and nitrogen oxide
emissions;

(iii) a permanent clean coal technology demonstration
project conducted under Title II, section 101(d) of the
Further Continuing Appropriations Act of 1985 (section
5903 (d) of title 42 of the United States Code), or
subsequent appropriations, up to a total amount of
$2,500,000,000 for commercial demonstration of clean
coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency;
or

(iv) a permanent clean coal technology demonstration
project that constitutes a repowering project.

(33) "Representative actual annual emissions" means the average

rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical
change or change in the method of operation of a unit, (or a
different consecutive two-year period within 10 years after
that change, where the Administrator determines that such
period is more representative of normal source operations),
considering the effect any such change will have on
increasing or decreasing the hourly emissions rate and on
projected capacity utilization. In projecting future
emissions the Administrator shall:

(i) consider all relevant information, including but
not limited to, historical operational data, the
company's own representations, filings with the State
or Federal regulatory authorities, and compliance plans
under Title IV of the Clean Air Act; and

(ii) exclude, in calculating any increase in emissions
that results from the particular physical change or
change in the method of operation at an electric
utility steam generating unit, that portion of the
unit's emissions following the change that is
attributable to an increase in projected capacity
utilization at the unit that is unrelated to the




(34)

(35)

(36)

(37)

particular change, including any increased utilization
due to the rate of electricity demand growth for the
utility system as a whole.

"Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or
post combustion stage, at a new or existing facility which
will achieve significant reductions in air emissions of
sulfur dioxide or oxides of nitrogen associated with the
utilization of coal in the generation of electricity, or
process steam which was not in widespread use as of November
15, 1990.

"Clean coal technology demonstration project" means a
project using funds (1) appropriated under the heading
'Department of Energy-Clean Coal Technology', up to a total
amount of $2,500,000,000 for commercial demonstration of
clean coal technology, or (2) similar projects funded
through appropriations for the Environmental Protection
Agency. The Federal contribution for a qualifying project
shall be at least 20 percent of the total cost of the
demonstration project.

"Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is
operated for a period of five years or less, and which
complies with the State implementation plans for the State
in which the project is located and other requirements
necessary to attain and maintain the national ambient air

quality standards during the project and after it is
terminated.

(i) "Repowering" means replacement of an existing coal-
fired boiler with one of the following clean coal
technologies: atmospheric or pressurized fluidized bed
combustion, integrated gasification combined cycle,
magnetohydrodynamics, direct and indirect coal-fired
turbines, integrated gasification fuel cells, or as
determined by the Administrator, in consultation with
the Secretary of Energy, a derivative of one or more of
these technologies, and any other technology capable of
controlling multiple combustion emissions
simultaneously with improved boiler or generation
efficiency and with significantly greater waste
reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(ii) Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the
Department of Energy.

(iii) The Administrator shall give expedited
consideration to permit applications for any
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source that satisfies the requirements of
this subsection and is granted an extension
under §409 of the Clean Air Act.

(38) "Reactivation of a very clean coal-fired electric

utility steam generating unit" means any physical
change or change in the method of operation associated
with the commencement of commercial operations by a v
coal-fired utility unit after a period of discontinued
operation where the unit:

(i) has not been in operation for the two-year period
prior to the enactment of the Clean Air Act Amendments
of 1990, and the emissions from such unit continue to
be carried in the permitting authority's emissions
inventory at the time of enactment;

(ii) was equipped prior to shut-down with a continuous
system of emissions control that achieves a removal
efficiency for sulfur dioxide of no less than 85
percent and a removal efficiency for particulates of no
les than 98 percent;

(iii) is equipped with low-NOx burners prior to the
time of commencement of operations following
reactivation; and

(iv) is otherwise in compliance with the requirements
of the Clean Air Act.



3. Section 52.24 is proposed to be amended to read as

follows:

52.24 Statutory restriction on new sources.
* * * * *

(f) * * *

(5) * * >

(iii) A physical change or change in the method of

operation shall not include:

(13)

* * *

(h) the addition, replacement or use of a pollution
control project at an existing electric utility steam
generating unit, unless the Administrator determines
that such addition, replacement, or use is not
environmentally beneficial, and except:

(1) when the pollution control project would
result in an significant net increase in
representative actual annual emissions of any
criteria pollutant over levels used for that
source in the most recent air quality impact
analysis in the area conducted for the purpose of
Title I, if any, and

(2) the Administrator determines that the pollution
control project will cause or contribute to a violation
of any ambient standard, PSD increment, or visibility

violation.

(i) The installation, operation, cessation, or removal
of a temporary clean coal technology demonstration
project, provided that the project complies with:

(1) the State implementation plan for the State in
which the project is located, and

(2) other requirements necessary to attain and maintain
the national ambient air quality standards during the

project and after it is terminated.

(J) The reactivation of a very clean coal-fired
electric utility steam generating unit.

* * * * *

* * *



(iv) For any emissions unit (other than an electric
utility steam generating unit specified in paragraph
(v) of this subsection) that has not begun normal
operations on a particular date, actual emissions shall
equal the potential to emit of the unit on that date-
unless the source owner or operator agrees to federally
enforceable limitations that restrict the allowable
emissions of the source to a rate that is not =
significantly greater than the source's baseline level
of actual emissions.

(v) For an electric utility steam generating unit i
(other than a unit that constitutes the addition of a-
new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or
operational change shall equal the representative
actual annual emissions of the unit.

(18) "“Electric utility steam generating unit" means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale. Any steam supplied to a
steam distribution system for the purpose of providing steam to a
steam-electric generator that would produce electrical energy for
sale is also considered in determining the electrical enerqgy
output capacity of the affected facility.

(19) "Representative actual annual emissions" means the average
rate, in tons per year, at which the source is projected to emit
a pollutant for the two-year period after a physical change or
change in the method of operation of a unit, (or a different
consecutive two-year period within 10 years after that change,
where the Administrator determines that such period is more
representative of normal source operations), considering the
effect any such change will have on increasing or decreasing the
hourly emissions rate and on projected capacity utilization. In
projecting future emissions the Administrator shall: i

(i) consider all relevant information, including but not

limited to, historical operational data, the company's own

representations, filings with the State or Federal

regulatory authorities, and compliance plans under Title IV
of the Clean Air Act; and

(ii) exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating
unit, that portion of the unit's emissions following the
change that is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the
particular change, including any increased utilization due

to the rate of electricity demand growth for the utility
system as a whole.



(20) "Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is
operated for a period of five years or less, and which complies
with the State implementation plans for the State in which the
project is located and other requirements necessary to attain and
maintain the national ambient air quality standards during the
project amd after it is terminated.

(21) "Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.

(22) "Clean coal technology demonstration project" means a
project using funds (1) appropriated under the heading
'Department of Energy-Clean Coal Technology', up to a total
amount of $2,500,000,000 for commercial demonstration of clean
coal technology, or (2) similar projects funded through
appropriations for the Environmental Protection Agency. The
Federal contribution for a qualifying project shall be at least
20 percent of the total cost of the demonstration project.

(23) "Reactivation of a very clean coal-fired electric
utility steam generating unit" means any physical change or
change in the method of operation associated with the
commencement of commercial operations by a coal-fired utility
unit after a period of discontinued operation where the unit:

(i) has not been in operation for the two-year period
prior to the enactment of the Clean Air Act Amendments
of 1990, and the emissions from such unit continue to
be carried in the permitting authority's emissions
inventory at the time of enactment;

(ii) was equipped prior to shut-down with a continuous
system of emissions control that achieves a removal
efficiency for sulfur dioxide of no less than 85
percent and a removal efficiency for particulates of no
les than 98 percent;

(iii) is equipped with low-NOx burners prior to the
time of commencement of operations following
reactivation; and

(iv) is otherwise in compliance with the requirements
of the Clean Air Act.




For the reasons set forth in the preamble, Part 60 of Chapter I
of Title 40 of the Code of Federal Regulations is proposed to be
amended as follows:

PART 60-STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES

1 The authority citation for Part 60 is amended to read as
follows: -
(TO BE ADDED)

2. Section 60.2 is proposed to be amended by adding the
following definitions:

"Clean coal technology demonstration project" means a project
using funds appropriated under the heading 'Department of Energy-
Clean Coal Technology', up to a total amount of $2,500,000,000
for commercial demonstrations of clean coal technology, or
similar projects funded through appropriations for the
Environmental Protection Agency.

"Electric utility" means all units or systems which principally
supply electricity to a system for widespread distribution and
use, and are subject to, or regulated by, a public utility
commission or equivalent body.

"Electric utility steam generating unit" means any steam electric
generating unit that is constructed for the purpose of supplying
more than one-third of its potential electric output capacity and
more than 25 MW electrical output to any utility power
distribution system for sale. Any steam supplied to a steam
distribution system for the purpose of providing steam to a
steam-electric generator that would produce electrical energy for
sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Repowering" means replacement of an existing coal-fired boiler
with one of the following clean coal technologies: atmospheric
or pressurized fluidized bed combustion, integrated gasification
combined cycle, magnetohydrodynamics, direct and indirect coal-
fired turbines, integrated gasification fuel cells, or as
determined by the Administrator, in consultation with the
Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved boiler
or generation efficiency and with significantly greater waste
reduction relative to the performance of technology in widespread
commercial use as of November 15, 1990. Repowering shall also
include any oil and/or gas-fired unit which has been awarded
clean coal technology demonstration funding as of January 1,
1991, by the Department of Energy.
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"Reactivation of a very clean coal-fired electric utility steam
generating unit" means any physical change or change in the
method of operation associated with the commencement of
commercial operations by a coal-fired utility unit after a period
of discontinued operation where the unit:

(i) has not been in operation for the two-year period

prior to the enactment of the Clean Air Act Amendments

of 1990, and the emissions from such unit continue to

be carried in the permitting authority's emissions

inventory at the time of enactment;

(ii) was equipped prior to shut-down with a continuous
system of emissions control that achieves a removal
efficiency for sulfur dioxide of no less than 85
percent and a removal efficiency for particulates of no
less than 98 percent;

(iii) is equipped with low-NOx burners prior to the
time of commencement of operations following
reactivation; and

(iv) is otherwise in compliance with the requirements
of the Clean Air Act.

P Section 60.14 is proposed to be amended to read as follows:

60.14 MODIFICATION.
* * % * *

(h) No physical change, or change in the method of
operation, at an existing electric utility steam generating unit
shall be treated as a modification for the purposes of this
section provided that such change does not increase the maximum
hourly emissions of any pollutant regulated under this section
above the maximum hourly emissions achievable at that unit during
the five years prior to the change.

(i) Repowering projects that are awarded funding from the
Department of Energy as permanent clean coal technology
demonstration projects (or similar projects funded by EPA) are
exempt from the requirements of this section provided that such
change does not increase the maximum hourly emissions of any
pollutant regulated under this section above the maximum hourly
emissions achievable at that unit during the five years prior to
the change.

(3) (1) Repowering projects that qualify for an extension
under § 409 (b) of the Clean Air Act are exempt from the
requirements of this section, provided that such change does not
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increase the maximum hourly emissions of any pollutant regulated
under this section above the maximum hourly emissions achievable
at that unit during the five years prior to the change. ‘

(2) This exemption shall not apply to any new unit
that: -

(a) 1is designated as a replacement for an existing unit;

(b) qualifies under section 409(b) of the Clean Air Act for
an extension of an emission limitation compliance date under
section 405 of the Clean Air Act; and

(c) 1is located at a different site than the existing unit.

(k) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project is exempt
from the requirements of this section. A "temporary clean coal
control technology demonstration project", for the purposes of
this section is a clean coal technology demonstration project
that is operated for a period of five years or less, and which
complies with the State implementation plan for the State in
which the project is located and other requirements necessary to
attain and maintain the national ambient air quality standards
during the project and after it is terminated.

(1) The reactivation of a very clean coal-fired electric
utility steam generating unit is exempt from the requirements of
this section.

* * * * *
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TALKING POINTS

Al] the issues were resolved last night with the exception of one foomote. I believe
thar we need to resolve this matter with EPA as soon as possible.

Our purpose is to ensure that, at any time after the proposed rule is published, EPA
cannot by sending a letter to an individual company reintroduce their actual-to-
actnal/potential-to-potential bright-line tests. As you know, such letters are not subject
to OMB review.

I understand that good progress toward thar goal was made last night. However, in
my view, it does not go far enough, becanse, at least in non-atainment areas, it
enables EPA o have a single bright-line test of what is considered environmentally
beneficial -- no net increase in actual emissions.

The footnote introduced by David last night tried to finesse this problem by stating
thar all EPA determinations of what is environmentally beneficial have to be done on
a case-by-case basis, and no generic guidance can be promulgated in this area. It has
met with extremely strong objections from EPA, which argued that, even though they
have committed themselves not to reintroduce formally any generic bright-line tests,
they find it offensive if such a limitaton on their anthoriry is stated explicitdy.

We have snbstantially modified the footnote and removed the langnage they consider
offensive. QOur revised foomote simply clarifies that all facts and circumstances need
to be considered in determining the environmental impacts of any pollution control
project, and thus no single factor can be construed by EPA to be determirative or
dispositive. In short, the new foomore accomplishes what we want and can be
presented to EPA as meeting the concerns they expressed last night.




Department of Energy
Washington, DC 20585

May 20, 1991

MEMORANDUM TO: Richard Schmalensee
FROM: Linda Stuntz /G

SUBJECT: Comments on Draft WEPCo Legislative Rule

Enclosed is a marked up copy of EPA’s draft WEPCo legislative rule dated May 16. As you
can see, our comments are extensive. This is necessary in order to properly interpret existing
law and regulations. As you recall, we agreed that the preamble to a legislative rule would
serve as an interpretative rule. Appropriately, our comments are based largely on EPA’s draft
interpretative rule of May 1 and, in certain instances, our understanding of Justice’s position
(e.g., the interpretation of the WEPCo and Puerto Rican Cement cases). Note that the
emphasis on proper interpretation of existing law and regulations accomplishes the same
result as (and more simply than) many of the proposed rule changes. As a consequence,
fewer rule changes need to be proposed.

By COB today, I will also be sending you a summary of differences between the original
draft rule and the draft rule as it would be revised by our comments. However, I wanted to
send you our mark-up in the mean time.
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| : WEPCO LEGISLATIVE RULE DRAFT
| MAY 16, 1991

‘ ENVIRONMENTAL PROTECTION AGENCY

40 CFR Parts 51, 52, and 60

i Requirements for Preparation, Adoption,
| and Submittal of Implementation Plans;
Approval and Promulgation of
Implementation Plans; Standards of
Performance for New Stationary Sources.
AGENCY: Environmental Protection Agency.
ACTION: Notice of Proposed Rule
SUMMARY: The applicability of the new source re irements of
Titie I of the Clean Air AC‘E t/\.odtﬁnatﬁan at electri efltlllty
generating units is an issue of considerable concern and
controversy at this time. The utility industry, because it is a
primary source of sulfur dioxide emissions, must carry the full
economic burden of reducing emissions linked to acid rain. Many
utilities will be undertaking major pollution control projects at
their units in the next few years. At the same time, the
appl:‘Ecability of existing new source regulations to other utility
Mhas been the source of two recenty—and—ergueiiy-
—confiietimeg= federal appellate decisions, Wisconsin Electric

Power Co. v. Reilly and Puerto Rican Cement Co. v. EPA. As a

result, EPA is today-psepesine—-clarifying

—Eogulabiore—and—centimming- its current interpretations of some of

as the (yTe Hhase proje
these provisions Mﬂﬂ‘-&h&ﬁ;ﬂéﬂﬁd&%




‘o
ﬁthose utility projects which undergo PSD new source review,
today's notice proposes a presumption that for EPA-issued
satishies _
permits, "low-NOx burners" <can—satisfy- the best available control

technology (BACT) requirements. =

In addition;X;;; also proposes to modify its regulations
implementing the modification provisions of the Title I new
source performance standards (NSPS) program to provide that a
utility may use for its pre-nodii&asui;n-baseline the highest
hourly emissions rate achievable at any time during the five
years prior to the modification. EPA also proposes to modify its
regulations to reflect changes made by Congress in the 1990

Amendments to the applicability of new source requirements to

Clean Coal Technology (CCT) and repowering projects.
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DATES: Comments. Comments on the revisions proposed today
must be received on or before ___ (60 days after publication in
the Federal Register).

Public Hearing. A public hearing is scheduled for 10:00 a.m.,
July __, 1991, at the U.S. Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460. The hearing may be
canceled if no speakers have requested time to present their
comments 15 days prior to the scheduled hearing date. Written
comments in lieu of testimony are encouraged.

ADDRESSES: Supporting information used in developing this
proposed rule is contained in docket A-90-06. This docket is
available for public inspection and copying between 8:30 a.m. and
3:30 p.m., weekdays at EPA's Air Docket (LE-131), Room M-1500,
401 M Street S.W., Washington, D.C. 20460. A reasonable fee may
be charged for copying.
FOR FURTHER INFORMATION CONTACT: Chebryll Edwards, New Source
Review Section (MD-15), Office of Air Quality Planning and
Standards, Research Triangle Park, N.C. 27711, (919) 541-2343.
SUPPLEMENTARY INFORMATION:
T INTRODUCTION

EPA today proposes to amend its regulations implementing the

various Title I new source requirements Geahauuiiﬁieatioas-ee

w2lect rig—iiipid-idiyp—generaiing-anite- and also announce certa1
[led 1o electric uhld 3%@(0.;

interim 1nterpretatlogs of these provisions Spec1f1éllly, these

: . _being iss .
proposed changes and interpretations arejintended=to clarify the
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coverage of the NSPS, PSD and nonattainment preconstruction

review requirements of Title I of the Clean Air Act for

:ﬁrbéec*s wundecfabo . . £
- - Aat electric steam utility generating units.

502 . T TG NPT ey T SRR
Lo CER-Dawt 5! o et e frerpediored i T
M&‘H@ { ‘\‘vﬁ resu:(':cl below
A the additioh, replace ent or use at exfstlng electric utility
generating units of any system or device whose primary function
is the reduction of air pollutants (including the switching to a
less polluting fuel where the primary purpose of the switch is
the reduction of air pollutants) #eidee=ew=will not subject the

source to preconstruction review. Specifically, EPA proposes in

PSD areas to exclude pollution contrei pre ifCts whlch«éo-aat

rvnm~u£$ml‘ ben&$§CLal ound es OuJ‘+ke.exunvaumLRhJEf

L The proposed regulations define electric utility steam
generating units as any steam electric generating unit that is
constructed for the purpose of supplying more than one-third of
its potential electric output capacity and more than 25 MW of
electrical output to any utility power distribution system for
sale. See, e.qg., proposed 40 CFR 51.165(xX).
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EPA is today als74peopoeénq—he—anand-its PSD and

nonattainment new source review regulations (40 CFR Parts 51 and
with tes,
52)iﬁto (1) @+awifn the NSR baseline for determining whether a
P

quCAJ or‘onrdiunuJ e
propose%A : will subject & utility to the

preconstruction gev?iz%i?quirements of these provisions; (2)
e

the P\Q&Lbbbﬁ%hc _
codiiyjigxactual future actual methodology for determining
& physical or o erdjmauzlciwxﬁgiis .
whether : subject to NSR; (3) pweide
wbunbhor=ghaitirbiontromr=afs the existing regulatory requirement that
only those increases in emissions that actually result from the
physical change or change in the method of operation can be
e

considered in determining whether the proposed-aagzzloetiong

EPA s also proposinglo amenrd oz NSK ]
subjects the utility to NSR requirementsfLugg-és;Aimplement rea ﬁ_W“

©

sections 409 and 415 of Title IV of the Clean Air Act Amendments

of 1990 which create special NSPS treatment for certain

repowering projects and limited NSR exemptions for temporary and

permanent CCT projects. ATo the extent the proposed amendments
codify existing EPA interpretations, EPA will continue to
administer its regulations in a manner consistent with these

interpretations pending adoption of the regulations proposed

today.
— l
Finally, EPA is also proposing to amend its NSPS regulations
e.
k_,(40 CFR Part 60) to allow a utility to use as its pre : :
2 For the purposes of this notice, references to "new

source review" (or "NSR") refer to the preconstruction review
requirements of both Part C (PSD) and Part D (nonattainment) of
the Clean Air Act, unless otherwise indicated.
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baseline its highest hourly emissions rate achievable during;;€?

five years prior to the modification.




The interpretations of current regulations set out in this
notice are intended solely as guidance, do not represent final
agency action, and are not ripe for judicial review. They are

not intended, nor can they be relied upon, to create any rights

| enforceable by any party in litigation with the United States.
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EPA officials may decide to follow these interpretations, or to
act at variance with them, based on an analysis of specific

circumstances. The Agency also may change these interpretations

at any time without public notice.

EPA believes that each of the interpretations in questions

represents a reasonable construction of existing regulations, for
which no prior notice and opportunity for comment is required by
law. See Clean Air Act section 307(d) (1), 42 U.S.C. 7607(d) (1)
(Clean Air Act rulemaking procedure requirements incorporate tge
exemption from notice-and-comment requirements for interpretative
rulings set forth in section 553 (b) (A)) of the Administrative
Procedure Act, 5 U.S.C. 553(b) (A) . "ITSUfefatatilhoniofilabony.

, N— I — e ki o s

Torted ol e Tad l . Teanint

ARG odirfip—prose—TrrerpretatiorsT However, the Agency retains an

open mind on these issues. Accordingly, EPA will pay close

attention to the comments received in response to today's notice.

. ; it it W e A
: YO SN S PT : ik
de i , AP .l ol | i

) , , ) Herefore
eonstderatior—of—the—tsswes—py—-ERA~ This process magraisc—result
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in revisions to the interpretations set forth in the preamble
portion of this notice.
II. BACKGROUND

_A. The New Source Performance Standards, Prevention of

Significant Deterioration and Nonattainment Programs of
Title I

The 1970 Clean Air Act required EPA to promulgate

technology-based new séurce performance standards applicable to
the construction or modification of stationary sources that cause
or contribute significantly to air pollution which may reasonably
be anticipated to endanger public health or welfare. Clean Air
Act ("CAA") § 111(b) (1) (A), 42 U.S.C. 7411(b) (1) (A). The NSPS
provisions were "designed to prevent new air pollution problems"
by regulating newly-constructed sources and changes occurring at
existing sources that result in emissions increases. See

National Asphalt Pavement Assoc. v. Train, 539 F.2d 775, 783
(D.C. Cir. 1976); see also H.R. Rep. No. 1146, 91st Cong., 2d

|
: 1
Sess. 3, reprinted in 1970 U.S. Code Cong. & Admin. News 5356, |
|
5358. Congress defined the term "modification" as "any physical |

change in, or change in the method of operation of, a stationary

source which increases the amount of any air pollutant emitted by

such source or which results in the emission of any air pollutant
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not previously emitted." See CAA § 1l1l1(a) (4), 42 U.S.C.
7411 (a) (4).

In 1977, Congress adopted additional amendments to the Clean

Air Act. These changes included preconstruction permitting
requirements for major new and modified sources under two
programs, prevention of significant deterioration (PSD) and
nonattainment new source review (respectively, Parts C and D of
the Clean Air Act). -Cengress—intended-iheto—pPrograne——4o—appiii

irere—itrrirstritri-chenges—mighd—irrererse= o ot ot ar—areasé

. ’ . ° ® .

— —_—

The NSR program for PSD (CAA §§ 160-169) applies in
attainment areas, i.e., those areas which have attained the
national ambient air quality standards (NAAQS). To receive a PSD
permit, a prospective major new source or major modification must
(among other things) show that (1) it will not cause or
contribute to a violation of the available air quality
"increment" (designed to prevent ambient air quality from
deteriorating by more than certain specified levels), (2) it will
not cause or contribute to a violation of a NAAQS, and (3) it
will use the best available control technology, which must be at
least as stringent as any applicable NSPS or hazardous pollutant
standard under section 112 of the Act.

Part D of the 1977 Amendments applies to nonattainment

areas, i.e., those areas which have not met the NAAQS under

section 109. To receive a permit in such areas, major new and
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modified sources must (among other things) (1) obtain emissions
offsets, thereby assuring the reasonable progress toward
attainment of the NAAQS will occur, and (2) comply with the
"lowest achievable emission rate (LAER)." See CAA § 171-173.°
B. The Two-Step Test for Modifications
The modification provisions of the NSPS and NSR programs

ax e Luxsecl.UV\ ) A e
rgrew—from-a—singre—stetutery—pbesisy the dreeds NSPS definition of

e . , That- sechion
"mo 1f1caﬁiip" in section 111(a) (4) of the Act. HEndeF=bolh-tho=
Covctesmp lades
ﬂsme-aswm a two-step test for
determining whether activities at an existing facility constitute
a modification subject to new source requirements. In the first
step, which is largely the same for NSPS and NSR, the reviewing
authority determines whether a physical or operational change .
will occur. If so, the reviewing authority proceeds in the
second step to determine whether the physical or operational
change will result in an emissions increase over baseline levels.

In this second step, the applicable rules branch apart,

reflecting the fundamental distinctions between the tostjfifg?-
oy axmisston rade focus annuad emisston rate focue
lhaood-p!ﬁuioionﬁxof NSPS and th%ﬁ;2;-quality-haaed—paou&.&oas—ef

NER

. The 1970 Clean Air Act also included a rudimentary new

source review program applicable to construction or modification
of any stationary source. This provision is presently set forth
in section 110(a) (2) (C). Briefly, it requires any new or
modified source to demonstrate that it will not violate any
NAAQS. See 40 CFR 51.160-164.
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requloions exoumine .
Briefly, the NSPS ppeggurﬁs-euﬂcm&rmaxn.mum hourly

emissions rates, expressed in kilograms per hour,‘ ‘Emd-ssioms

S G S e N B G AP S O e St e gre b et e = b T e egdn—tire
%ou&remi-ss-i-eas—rﬂes- at maximum physical capacity. On the

ramlne
other hand, the NSR regulations aee—eeneermd-nth total -actuad-

emissions )WMM

’
virt—anRGel—emisione—teo=tire=—tmespirere~as expressed in tons per
year (tpy).°
C. Step One: Physical or Operational Change
ET’A l:\a,s recognized —Hha _ .
Zhe f1n1t n of physical or operational change in section
111(a) (4) could, standing alone, encompass the most mundane
\ activities at an industrial facility (even the repair or

replacement of a single leaky pipe, or a change in the way that

pipe is utilized). However, EPA has always recognized that

4 An hourly emissions rate may be determined by a stack
test or calculated from the product of the instantaneous
emissions rate, i.e., the amount of pollution emitted by a
source, after control, per unit of fuel combusted or material
processed (such as pounds of sulfur dioxide emitted per ton of
coal burned) times the productlon rate (such as tons of coal
burned per hour). See section 60.14.

5 Annual emissions may be calculated as the product of
the hourly emissions rate times the utilization rate, expressed
as hours of operation per year, or as the product of an emissions
factor (e.g., from Compilation of Air Pollutant Emission Factors,
AP-42, 4th Ed. and subsequent supplements) in units of mass
emitted per unit of process throughput times the annual
throughput. See 40 CFR 52.21(b) (21).




TP T physical or operttional change

Congress obviously did not intend to make everxdaet&ua:y-at a

source subject to new source requirements.
As o result c\e,;Emc\ i .
A , EPA has
"modification" in the NSPS and NSR regulations tihrcugh-ehe
1o incddude
common-sense exc u51ons rom the "physical or
cdepetaﬂ-ug% 1 f the "physical
operational change" component of the definltlonf*‘For example,
both sets of regulations contain similar exclusions for routine
) _ lhCreases .
maintenance, repair, and replacement; for/eereeen-ohce@nup in the
hours of operation or in the production rate; and for certain
types of fuel switches. See e.g., 52.21(b)(2) (iii) and 60.14(e).
In addition, with respect to pollution control equipment, the
NSPS regulations contain an exclusion for:
The addition or use of any system or device
whose primary function is the reduction of
air pollutants, except when an emissions
control system is removed or is replaced by a
system which the Administrator determines to
be less environmentally beneficial.
40 CFR 60.14(e)(5). As will be discussed, EPA has, through
individual applicability determinations, followed a similar
"environmentally beneficial" test in determining NSR
applicability to pollution control projects.
D. Step Two: Emissions Increases for NSPS Applicability
EPA's NSPS regulations define the term "modification" as any
"physical or operational change to an existing facility which
results in an increase in the emission rate to the atmosphere of
any pollutant to which a standard applies." See 40 CFR 60.2 and
60.14. Under current NSPS regulations, emissions increases, for

x These exclusims are consistent uHe  Congress® LW“@;{” 4= ra.v\c{“@l‘{'ﬁw
exishing sowrcs from yew source \3 Thua EP

uL
theae QXLluSmeS sk§r+{ aﬁ%ﬂr{%&ir'aihqsh t 4%@5& ¢ "ﬁ
o.sb,b\,w(/\ a moc\v{ad\tm r‘eﬂuﬂcd\m\ - M sWLLf—me-EGSj[W. mpao+

I~ SO " A chADONr .., DA

— :..r"n,-»..
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applicability purposes, are calculated by comparing the hourly
emission rate, at maximum physical capacity, before and after the
physical or operational change. That is, to determine whether a
change to an existing facility will increase the emissions rate,
the existing NSPS regulations authorize the use of an "emissions
factor analysis," or a materials balance, continuous monitoring,
or manual emissions test to evaluate emissions before and after
the change. 40 CFR 60.14(b) (2).

Absent the exclusions from modifications specified at 40 CFR
60.14 (e), any increase in emissions to the atmosphere over the
previous emissions rate will subject the modification to NSPS.
See 40 CFR 60.14(a) and (b). In addition, under the
"reconstruction rules," physical or operational changes which
would cost 50 percent or more of the total cost of a comparable

m e
new facility-aéﬁ%glassified as reconstructions (see 40 CFR 60.15)
iﬂﬁhaszfghbject to NSPS as a new source, even if there is no
emissions increase.

E. Step Two: Emissions Increases Under NSR Requirements

1 Existing Regulations

EPA's regulations implementin§ the PSD and
nonattainment programs require preconstruction review for sources
undertaking a "major modification," i.e., a physical change or
change in the method of operations "that would result in a
significant net emissions increase of any pollutant subject to

requlation under the Act." 40 CFR 52.21(b)(2) (i) and (3)(1);
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52.24(f) (5).° A "net emissions increase" is defined as the
increase in "actual emissions" from the particular physical or
operational change together with any other "contemporaneous"
increases or decreases in actual emissions. 40 CFR
52.21(b) (3) (i) .7

Applicability of the Act's new source review provisions must
be determined in advance of construction and is pollutant

g . "—’E“SM by : :

| specific. 1In cases 1nvolv1n%\ this requires a
pollutant-by-pollutant projection of the emissions increases, if

any, that will result from the physical or operational change.

stcal or operahiona <
Specifically, to determine whether a propose dospct . will
6 The current PSD program is set forth in two sets of

requlations. One of the regulations cited (40 CFR 52.21) is part
of the federal PSD permit program which applies as part of a
Federal implementation plan for States that have not submitted a
PSD program meeting the regulatory requirements of 40 CFR 51.166
(standards for PSD provisions in State implementation plans). 1In
most States where the federal requirements apply, EPA has
delegated the authority to implement the PSD program back to the
State. Roughly two-thirds of the States are implementing their
own PSD program pursuant to an EPA-approved state implementation
plan. Sections 52.21 and 51.166 have identical modification
provisions.
EPA's regulations for nonattainment areas are set forth at
40 CFR § 51.165, 52.24 and in Part 51, Appendix S. These
sections contain applicability provisions regarding modification
that are largely identical to those in the PSD prqgvisions. :
h séajcn' erachoral e

L Roughly eaking, "contemp neous" emissio;IJincreases
or decreases are those which have curred between the date five
years preceding the oposed ofis : and the date that the
increase from the . : occurs. 40 CFR 52.21(b) (3) (ii).

Once a modification is determined to be major, the PSD
requirements apply only to those specific pollutants for which
there would be a significant net emissions increase. E.g., 40
CFR 52.21(j) (3) (best available control technology): 40 CFR
52.21(m) (1) (b) (air quality analysis).
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result in an emissions increase, the source must first determine
a baseline level of actual emissions. The regulations define
actual emissions on a particular date as "the average rate, in
tons per year, at which the unit actually emitted the pollutant
during a two-year period which precedes the particular date and
which is representative of normal source operation." The
Administrator "shall" allow use of a different time period "upon
a determination that it is more representative of normal source

operation." Id. EPA has typically used the two years -~
physical or opuuiwwa.( cJ«a—sge_
immediately preceding h7¢mediféeeﬁ4.n-to establish the baseline.

See 45 Fed. Reg. 52676, 52705, 52718 (19 .

H :
Camn " él’!\o:l- (s Ywore mgre;&;'ofﬁ

coases: it Wers allowee the use ofyearlie riodp'/r‘For example, i

SouA<e.

pperafions,

WEPCO, EPA found the fourth and fifth years prior to the
modification more representative of WEPCO's normal operations
since the source's capacity had deteriorated.
| ' Because the applicability determination must be made in
‘ advance of construction, EPA's NSR regulations provide that when
an emissions unit "has not begun normal operations," actual
emissions equal the "potential to emit of the unit." 40 CFR
| 52.21(b) (21) (iv) . This regulatory provisions may be overcome --
; and new source review will not apply =-- if the source owner
agrees, in a federally enforceable instrument -- not to increase
| its actual emissions above baseline levels. See e.g., 40 CFR
} 52.21(b) (4). This approach is referred to as the actual to

potential methodology.




_ B decisims involved p sical chonges of exisPng wntz |
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24 The WEPCO and Puerto Rican Cement Decisions

EPA's modification provisions have been the subject of

two recent ~~ federal appellate

¥
decisions.x In @“ erto Rican Cement v. EPA, 889 F.2d 292 (1st

cir. 1989), the F‘%rst Circuit upheld EPA's actual to potential
on view of the changes involv

methodologyA in the case. In the case, the

owner of a cement plant sought to convert a "wet" cement kiln to

a "dry" kiln and to combine that kiln with another kiln. 889
e Yo [d

F.2d at 293.
exceed

Sobock 35 peroyt ® Id o 293, Therefocs, in He Puorty Ricar
Comunt . case,tharefore) Ha physical charges had created o

;; (V\ N '.- ..' M ; ;.- . .Wd'{q

e court found Hat—the “"now " dry kilns hac et
Ee,guu\ : OE Yon. S : %ﬂﬁ _wa.s St»'odtd'

ate a ac O potentlial m
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In Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901

(7th Cir. 1990), the court reviewed EPA's determination that
(25 + 50 %e_aws) coal -
o

"life-extension" renovations planned for several olde? electric '(;rec
u:“\\b boo\exs
i i (specifically, repair and replacement of

turbine-generators, steam drums and other major components)

ul/)ro' ght the units within the PSD new source review provisions.

wlo wone of these fepPacrs or re/p‘a.cunads

#As—in-Puerto Rican Cement,
P iguld Kaver o changed or olfered The detign of e
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) 0md gentyute elec
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% See letter from William G. Rosenberg, Assistant
Administyator, EPA, to John Boston, President, WEPCO (June 18,
1990).

On FM) EPA deterimined PSD WPICCLELH"
[’)j CGYV\‘@M\,V\S WE(PQ)‘.S f‘e/’o(‘e,se,vc['ad“\ved ac,,uaj\
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¥. Thegt?ean Air Act Am ndment of 1990
1. New Source Review and the Acid Rain Provisions

The Clean Air Act Amendments of 1990 made numerous changes
in the nonattainment provisions of the Clean Air Act and added a
new title to address the problem of acid rain. The amendments
attack nonattainment problems with a broad array of new
requirements all designed to bring all areas of the counffy into
attainment with the national ambient air quality standards for
all pollutants. These requirements include traffic reduction
strategies, use of alternative clean fuels, increased offset
requirements for stationary sources, and changes in the threshold
size of stationary sources subject to new source review. A
principal theme of the legislation is the establishment of
categories of nonattainment areas based on the severity of the
pollution problem. The more severe the area, the more controls
Congress required be imposed.

The Amendments also establish, in Title IV, a new control
scheme for addressing the acid rain problem. The exclusive focus
of this program is on utility power plant emissions of sulfur
dioxide and nitrogen oxides. The 1990 Amendments require sulfur

dioxide emissions from utilities to be reduced by approximately

10 million tons annually in two phases =-- the first to take
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effect in 1995, the second in 2000. 111 specific plants are
targeted in Phase I, and will be required to reduce their SO,
emissions to a specified emissions rate. 1In Phase II, these
plants and almost all others must reduce their SO, emissions to
an even lower emissions rate. This reduction program is to be
implemented through a new market-based system under which power
plants are to be allocated SO, "emissions allowances" that will
require plants to reduce their emissions or acquire allowances
from others to achieve compliance.

Because of these requirements, many of the plants subject to
Phase I controls must make compliance decisions within the next
year in order to assure that the complicated control equipment
that may be necessary to meet Phase I standards is in place by
the 1995 deadline. While Congress did not suspend any Title I'
requirements for this work, the massive industry-wide
undertakings of pollution control projects warrants a

clarification of the new source review requirements of Title I.

In particular, NSR provisions should not inadvertently bias a

Reation of ot g etocti e NSR
clot on et Litetpr oms of ¢ a/re@

rain provisions. EPA believes the
provide adequate assurances that utilities can undertake Title IV

utility towards or az?inst any means of complyin ith the acid o

pollution control projects without uncertainty as to the
applicability of the various Title I new source requirements.
Finally, aside from provisions addressing utility repowering

and CCT projects, the 1990 Amendments made no significant changes
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in the new source review and NSPS modification provisions. While
Congress considered several amendments which would have addressed

industry concerns relating to the WEPCO and Puerto Rican Cement

cases, only the CCT and repowering proposals were included in the
final version of the Act. Instead, the Conference Committee
provided the following guidance to EPA in its Joint Explanatory
Statement:

"[T]he deletion of most provisions relating

to the WEPCO decision is not intended to

affect or prejudice in any way the issues or

resolution of the WEPCO matter. At the same

time, the conferees urge a quick resolution .

of the WEPCO matter by EPA as appropriate."
Conference Comm., Joint Explanatory Statement of the Committee of
the Conference to Accompany S. 1630, Rep. 101-952, 10l1st. Cong.,
2nd Sess. (1990) pp. 344-45.

2. Repowering and CCT Projects

In Title IV of the 1990 Amendments, which creates ;g;_acid

a Lcabull
rain program, Congress did make changes in the &g:;hnengﬂog

new source uwremerds 1o
godiiiaaﬁaeasifiLoiuiagyfepower1ng and CCT projects.

Section 409 grants an extension of the acid rain controls
deadline to sources that seek to comply with the acid rain
reductions by repowering a unit with qualifying clean coal
technology. Section 402(12) defines repowering as:

[The] replacement of an existing coal-fired
boiler with one of the following clean coal
technologies:atmospheric or pressurized
fluidized bed combustion, integrated
gasification combined cycle,

magne?ﬁ ohydrodynamics, direct and indirect
coal-fired turbines, integrated gasification
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fuel cells, or as determined by the
Administrator, in consultation with the
Secretary of Energy, a derivative of one or
more of these technologies, and any other
technology capable of controlling multiple
combustion emissions simultaneously with
improved boiler or generation efficiency and
‘with significantly greater waste reduction
relative to the performance of technology in
widespread commercial use as of the date of
enactment of the Clean Air Act Amendments of
1990. Notwithstanding the provisions of
§409(a), for the purpose of this title, the
term 'repowering' shall also include any oil
and/or gas-fired unit which has been awarded
clean coal technology demonstration funding
as of January 1, 1991, by the Department of
Enerqgy.

See CAA, §§ 402(12) and 409(a).

Congress provided that repowering projects that qualify for
a Phase II compliance extension would also be exempt from NSPS
requirements, so long as the repowering "does not increase actual
hourly emissions for any pollutant regulated under the Act." See
CAA, § 409(d). An operator can qualify for the g-year extension
of the Phase II emissions limitation by demonstrating (by
December 31, 1997) to the permitting authority that one or more
units will be repowered with a qualifying clean coal technology
to meet the Title IV restrictions. The operator must provide, no
later than January 1, 2000, additional documentation of the
repowering project including a preliminary design and engineering
effort for the project and a binding contract for the majority of
the equipment needed, as well as any additional information the

reviewing authority requires.
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Today's proposal also implements an exemption from new
source requirements for CCT demonstration projects created by
Congress in section 415 of Title IV of the 1990 Amendments. 1In
these provisions, CCT is defined as any technology not in
widespread use on the date of enactment that achieves significant
reductions in SO, or nitrogen oxides (NO,) emissions associated
with burning coal in the generation of electricity, process
steam, or industrial products. See § 415(a). A CCT
"demonstration project"™ is a project funded under DOE's cer
program or a similar project funded by EPA.°

Repowering projects that are awarded funding from the
Department of Energy (DOE) as permanent CCT demonstration
projects (or similar projects funded by EPA) are exempt from NSPS
and PSD requirements so long as potential emissions (see
52.21(b) (4)) from the unit do not increase as a result of the
project. Id. § 415(b). m'Ehese funded pro;ects are

. eqwre&'f%
WHM still/‘ comply

with the nonaCJalnment NSR prov151ons of Title I of the Act, Lunless
oxe ex ed as a- -'fn
The installation, opera 1on, cessatlon, or emoval of a

temporary CCT demonstration project that is operated for 5 years

¥ Section 415(b) (1) defines a CCT project as a
a project "using funds appropriated under the heading 'Department
of Energy-Clean Coal Technology', up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations for
the EPA."
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or less is exempt from NSPS and both PSD and nonattainment new
source requirements. See § 415(b) (2). However, the facility
still must éomply with the applicable SIP and other requirements
necessary to attain and maintain the NAAQS.
III. DISCUSSION

A. Pollutlon Control Projects

ﬁ i!cpesed-Regu&eeoe$;ehunges-fur'Pollution Control
Projects fvr NSR Puryeoses
(S"Ekia tng how
EP§Apeepe33e-to-;&%a5l6ts-aso-ané-aenueeeinnenq_

S Gt Ao BAS O PY Ey ld b ] disilihirrteitendirer UL 1] 11V et o NGkt
are:ﬁiEm.ﬁrambu1§§rfaurpoazscﬁ:Néﬂ(

eeneLituse pollution control projectsA In many instance§, it is:
clear that pollution control projects at existing stationary
sources are not major modifications subject to new source review
requirements for the simple reason that they do not result in an
increase in actual emissions. 1In addition, EPA has always
recognized that Congress did not intend that every activity at an
existing facility be considered a physical or operational change
for purposes of the new source requirements of the PSD

program.'® Also, as has been discussed, the new acid rain
provisions will require most electric utilities to undertake
pollution control projects within the next few years and their

decisions regarding the a pollution control strategy for Phase I

e For instance, EPA has specifically recognized that
routine maintenance, repair and replacement, and changes in hours
of operation or in the production rate are not considered a
physical change or change in the method of operation. See 40 CFR

52.21(b) (2) (iii).
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’, ‘
of the acid rain program will be made within the next year. At

the same time, based on the WEPCO decision, utilities are

SR.

concerned that EPA will subject pollution control projects to seme

reetuer=metICYC IogY
address Hils concem, _ - clon Chj
To m%“ﬂ%—ﬁ?’m, EPA 1s &eday
uﬂ\&d‘ ollu:'C(m\C,n\:hv( roiec are acdude_d Frorm NS]Z_)
unless they ore daspegrmdmd by ‘e deﬁmisﬁfﬁr—‘fz be
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As indicated above, the key to these =2dditioRt—to=bho=iicl
we$= exclusions from the terms physical or operational change is
EPA's judgment that Congress did not intend that pollution
control projects be considered the type of activity that could
“trigger new source review. Rather, the clear focus 6f the Act's
new source requirements are, as they relate to modifications,
physical or operational changes to pollution generating
equipment.
redi - . S reemTTET -
EPA's position in this regard is reflected in the existing
regulato exclusion for pollution control activities under NSPS
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regulatlonsA andlmmee&mwth sespe.
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A"pollutlon control project."

Any activity that is necessary to accommodate switching to a
less polluting fuel is considered to be part of the pollution
control project. In some instances, this may involve physical
changes to the pollution generating equipment (e.g., boiler), but

only if the changes are necessary to maintain the normal
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ﬁrviecﬁ’
operating capability of the unit at the time of the i ;

where the capability would otherwise be impaired as a result of
the fuel switch. For example, an electric utility steam
generating unit that switches from a higher sulfur bituminous
coal to a low=-sulfur subbituminous coal may need to make certain
changes to the boiler in order to avoid derating the unit.

Changes that are intended primarily to restore original
capacity or to improve the operational efficiency of the facility
are not conséi_cez:.d mof\a.\rg of a 0112§i:£¢c:2§];2§5p oejfsit)ffﬁe, Cu:'[’u.c
purposes of this/fﬁrepeea-l-. AAlso, the Source still must comply ram)qom,[
with all applicable SIP limits and requirements, permit

conditions and applica?le NAAQS or PSD incre nent limits. Thes M“ ensute
eRLsNrg ax [ et Cordtrol 'f‘QM\_S o
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2 #ddietoma? Modeling Requirements

proje=t

A proposed wﬁ&W pollution control =safe
‘-\gs\,ca.l ox operadw d\ A

ozyx-eeher chang cannot result in an emissions

increase that will cause or contribute to a violation of a
national ambient air quality standard, PSD increment, or
visibility limitation. See CAA §§ 110(a) (2)(c), 165, 169A(b),
173. Nothing in today's notice is intended to authorize any

increase in emissions that would have this proscribed impact. was=

> 4 ;
roposal
“HimitrtioM———for—tiris—reasen, Under today'sAEreifi-ee-, the reviewing

authority may require a source to perform an air qualiti impact

a Em osed nae
analysis (modeling) whenever it appears tha /'ﬂ'ﬁ-pe-l-}u’ﬁ’m-r

TONtror-progectt will result in an increase in actual emissions of

any criteria pollutant over levels used for that source in the

most recent air quality impact analysis. -I-i—t-hte—nedeﬁng»
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1. Colalating Baseline Emicsiona_

TItire PCO cision,
to potential methodology which the court found impermissibly
ignored the utility's past utilization of the units. Since the
proposed work consisted of the replacement of existing components
with "like-kind" equipment =-- which the court apparently believed
would not in and of itself lead the utility to change its pattern
of utilization of the unit -- the court found the methodology
arbitrary as applied in that case. As a result, EPA developed a
new methodology on remand -- the so-called actual to future
actual emissions test. Today EPA proposes modifying its

regulations to codify this methodology, and apply it to all

[Ke_p(o.ce. Pp 33 -40© wnth [hsex‘i‘j
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To determine whether a proposed project at an existing source will result in an
emissions increase, the source must first determine a baseline actual emissions
level. As discussed above, 52.21(b)(21)(ii) defines actual emissions on a particular
date as "the average rate, in tons per year, at which the unit actually emitted the
pollutant during a two-year period which precedes the particular date and which is
representative of normal source operation." The Administrator "shall" allow use of
a different time period "upon a determination that it is more representative of
normal source operation."

EPA intends to give the term "normal source operations" as broad a reading as is
compatible with the regulation and statute. The utility may calculate its baseline
emissions using its average annual emissions from any consecutive two-year period
that is, based on the source’s operating history, representative of historical
operating levels. In keeping with its past practice, and consistent with the five-
year period for "contemporaneous” emissions increases and decreases in 40 CFR
52.21(b)(3)(i)(b), EPA will presume that any representative two-year period within
the five years preceding the modification is adequate for baseline purposes.”
Source owners desiring to use other than a two-year period or a baseline period
prior to the last five years are encouraged to seek the Administrator’s specific
determination that such period is more representative of normal operations.”

2.  Future Actual Emissions

As discussed above, the actual to future actual methodology applies to utility
repair, replacement or other projects that do not increase the design capacity of the
unit or do not consist of a replacement or reconstruction (as defined in 40 C.F.R.
§60.15) of the unit under the WEPCo decision. The actual to future actual
methodology requires a utility to compare its actual baseline emissions (calculated
in accordance with the prior section) with its projected future actual emissions.
The future actual projection is the product of: (1) the hourly emissions rate, which
is based on the unit’s physical and operational capabilities following the change
and federally-enforceable operational restrictions that would affect the hourly

“This ruling cannot be used to extend the five year period specified in that provision. See
40 CFR 52.21(b)(3)(1)(b).

“In addition, the level of baseline emissions selected must be consistent with current
assumptions regarding the source’s emissions that are used under the state implementation
plans (SIP) for planning or permitting purposes. Thus, the source may not select a level of
baseline emissions higher than that used by the permitting authority in issuing a PSD or other
construction permit to a source in the area, if such higher level would result in NAAQS or
increment violation, or violate a visibility limitation.



emissions rate following the renovation; and (2) projected capacity utilization,
which is based on (a) the unit’s historical annual utilization, and (b) all available
information regarding the unit’s likely post-renovation capacity utilization.” As
discussed below these future actual projections of annual utilization must be
discounted to the degree that the unit could have achieved the projected utilization
levels during the past representative period without the project.

The Causation Requirement

By their express terms, the PSD regulatory modification provisions require that in
order for there to be a "major modification," the physical or operational change
must "result in" an increase in the emissions rate over the baseline period. See 40
CFR 52.21(2)(i). Where increased operations are in response to independent
factors, such as system-wide demand growth, which could have occurred in the
baseline period in the absence of the physical or operational change, such increases
do not result from the change and may be excluded from the projection of future
actual emissions. Thus, in assessing whether the proposed change "will result in
an increase in actual emissions, utilities need not include in their calculation of
post-change projected use that portion of the increased rate of utilization, if any,
due to factors unrelated to the physical or operational change, such as an increase
in projected capacity utilization to meet electricity demand growth.

In other words, during a representative baseline period, the plant must have been
able to accommodate the projected demand growth physically and legally without
the project. Increased annual utilization that could not physically and legally be
accommodated during the baseline period but for the proposed physical or
operational change is causally linked to any projected increase in actual emissions.
Conversely, annual utilization that could have been achieved during that period is
not causally linked.

**In projecting future utilization and emissions factors, the company should rely on its
historical operational data, filings with state or local public utility commissions or other
regulatory authorities, and compliance plans developed under Title IV of the 1990 Clean Air
Act Amendments.
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The proposal further provides that during a representative
baseline period (see supra), the plant must have been able to
accommodate the projected demand growth physically and legally
even absent the particular change. Increased operations that
could not physically and legally be accomﬁodated but for the
proposed physical or operational change should be considered
causally linked to the projected increase in actual emissions.

In addition, the utility generally must still take into
account physical or operational changes which significantly alter
the efficiency of the plant. See Puerto Rican Cement, 889 F.2d
at 297-8. Specifically, if the change results in (a) removing
bottlenecks, an outright increase in capacity or reliability, or
(b) less expensive power production, which leads to greater
dispatching, then the portion of capacity utilization

attributable to these results from the change should be included

- in calculation of emissions increases.

Lﬂf Repowering Sy

As previously mentioned, Title IV of the 1990 Amendments

grants special treatment to utilities that seek to comply with
the mandated acid rain reductions by repowering a unit with
qualifying clean coal technology. 1990 Amendments §§ 402(12),
409(a). Specifically, repowering projects that qualify for a
Phase II compliance extension will also be exempt from NSPS
requirements, so long as the repowering "does not increase actual

hourly emissions for any pollutant regulated under the Act."
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§ 409(d). The EPA interprets the requirement that the repowering
not lead to an increase in "actual hourly emissions" as an
expression of Congressional intent that with respect to
repowering projects, EPA should use the same general approach to
¥ v sical or openiiiona] chauges.
determining applicability as it has 4 5{
-ebover Accordipglcy:f EPA today proposes rules that provide that a
repowering-Qﬁgzgzéatéen-which results in an increase over
baseline in a unit's post-modification hourly emissions will not
be eligible for this limited NSPS exemption. ~

The proposed NSPS exemption applies to repoweriﬁg of
existing units at existing sources, so long as the project
qualifies for the Phase II extension and satisfies the "actual
hourly emissions" increase test. Because of this provision, the
reconstruction limitations specified in 40 CFR 60.15 are not
applicable to qualifying repowering projects. However, no
special treatment can be afforded to a new unit which is located
at a different site than the existing unit it replaces. See CAA
§ 409(d).

Pursuant to section 409(e), EPA will provide expedited NSR
processing for repowering projects and will encourage State
permitting authorities to do the same.

E. Clean Coal Technology Demonstration Projects

Today's notice also propos%§ rules implementing the new CCT

exemption created by the 1990 Amendments. For the purposes of

this proposal, temporary CCT demonstration projects are defined
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as those CCT demonstration projects lasting five years or less.
Title IV gives these projects an exemption from NSPS, PSD and
nonattainment requirements. Id., § 415(b) (2). However, the
facility would still be subject to any applicable SIP and must
comply with any other requirements necessary to attain and
maintain NAAQS. This ruling proposés to implement this provision
and clarifies that EPA considers the five year period as starting
on the date of startup (as defined in 40 CFR 60.2).

Further, EPA proposes that at the end of a temporary .
project, the facility must be returned to pre-demonstration
conditions and hourly emission rates (or lower). The return of
the facility to its pre-demonstration physical and operational
condition would not result in the loss of the actual emissions
margin between pre-demonstration actual emissions rate and SIP-
allowable emissions rates for that facility. Rather, the
facility would be treated as if the temporary demonstration
project had never occurred.?®

This ruling does not extend to emissions increases that are

unrelated to the conduct of temporary demonstration projects.

2 This would be the case even if there were small
differences in the post-demonstration physical and operational
conditions due to a technical inability to restore the unit to
its precise pre-demonstration condition, or due to normal
variability in the coal used. Thus, EPA would not seek to apply
NSPS or NSR because of a post-demonstration emissions increase
attributable solely to an increase in the hours of operation or
production rate of the unit (subject to the NSPS limitation that
the production rate increase must be accomplished without a
capital expenditure).




"D
EPA wiltd considezi emissions increases (above the pre-
demonstration levels) that are attributable to physical or
operational changes, other than those necegigrgefo restore that
unit to its pre-demonstration condition,-asﬁ;beyond the scope of
the Congressional exemption.

A temporary demonstration proji:: may be cpnverted to f‘1€¢1_

q uaremer app

permanent status at any time, provided it meets all thiqperm nent

CCT project criteria at the time of conversion. -Thus,—for

The ruling also proposes to implement an exemption from NSPS
and PSD requirements for repowering projects which are awarded
funding from the DOE as permanent CCT demonstration projects (or
similar projects funded by EPA) so long as potential emissions
(see 52.21(b) (4)) from the unit do not increase as a result of
the project. § 415(b) (3). However, these projects must still
comply with the nonattainment provisions of Title I of the Act.

Because these proposed rules merely implement straight-
forward statutory exemptions that were immediately effective upon
passage of the 1990 Amendments, EPA intends, as a matter of
statutory interpretation, to follow the policies set forth in

today's proposal pending final action.
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F. Calculation of NSPS Baseline

As discussed in section II of this notice, "any physical or
operational change to an existing facility which results in an
increase in the emission rate to the atmosphere of any pollutant
to which a standard applies" is a modification for NSPS
applicability purposes See 40 CFR § 60.14(a). The NSPS
regulations implementing this general definition focus on
increases in hourly emissions, expressed in kilograms of
pollutant discharged per hour. To determine if éﬂ&increage in
hourly emissions has occurred at a unit, a pre-medézgsg2495
baseline must be established. Under current regulations,
the emissions rate before and after a physical or operational
change is evaluated at each unit by comparing the current hourly
potential emissions at maximum operating capacity to hourly '
emissions at maximum capacity after the change. In this
calculation, the reviewing authority disregards the unit's
maximum design capacity.?' The original design capacity of a
unit, to the extent it differs from actual maximum capacity at
the time that the baseline is established due to physical

deterioration of the facility, is immaterial to this calculation.

2 See 39 Fed. Reg. 36,948 col. 1 (proposed rule). 1In
WEPCO, the utility contended that baseline capacity for the
purpose of determining whether an increase in emission rate
occurs for purposes of an NSPS modification is the original
design capacity of the facility. However, the court rejected
WEPCO's argument that original design capacity or past
"representative" capacity, no longer achievable at the plant,
could be used for the baseline emissions rate.
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Today EPA is proposing that, for an ex1st1ng electric
utility steam generating unit, the pre-ned&é*;Ltéoa-baseline for
NSPS applicability purposes shall be calculated using the highest
hourly emissions rate achievable at any time during the 5 years cﬁl
prio:*Eo the ueéggzg;;éea. This proposal retains the key concept
in existing regulations that the baseline be determined during a
period that is roughly contemporaneous with the proposed change
at the affected facility. EPA believes that this proposed
revision, while modest, is still necessary to avoid the current
requlation's undue emphasis on the physical condition of the
affected facility immediately prior to the change. Today's more
flexible provision enables units to establish a baseline that is
representative of its physical and operational capacity in recent
years, while still precluding the use of a baseline tied to
original design capacity, which as noted above may bear no

relationship to the facility's capacity in recent years.

Without thlchajnge, ﬁzisifps re 1at10ns may unduly burden
or o cjf

utilities under akln%A Junctlon with the acid
rain program. For instance, if a unit has broken down and is in
need of routine repairs, the utility's baseline will be
artificially low. The proposed change will allow utilities to

demonstrate that an earlier, higher capacity was more

representative of the unit's maximum hourly emissions rate.
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G. Utility BACT Presumption for NOx

In today's notice, EPA proposes to adopt a presumption that,
in the case of PSD permits issued by EPA under 40 CFR 52.21, best
available control technology (BACT) for emissions of nitrogen
oxides from coal-fired electric utility steam generating units is
the technology required under sectioh 407 of the Clean Air Act.
In general, this will call for the use of combustion modification
and/or low-NOx burners or similar, cost-effective technologies by
those utilities required to obtain PSD permité for NOx emissions
following final action on today's propgsal.

' “MOS

In brief, section 407 requireiAutility units subject to
phase I and phase II to meet NOx emission limitations on the same
date as the phase I or phase II SO, emission limitations become
effective. The Administrator must establish annual emission
limitations (based on rates listed in the section) for
tangentially-figéd boilers and dry bottom wall-fired boilers
within 18 months of enactment. These limitations must be
achievable with low-NOx burner technology. CAA § 407(b)(1). The
Administrator must promulgate annual emission limitations for all
other boilers by January 1 1997, base$_on a "best system of

eta

e o which is comparab +the cos “ low NOx bumers.
continuous emission reductloqﬂ etendardr By theffame date, the

. +gpmj vdexth v QAH\S;QC”(EDU)
Administrator may make the rates for bDoiler§ subjyeet—to—tire
earlier—standard-more stringent if more effective low-NOx burner

technology is available. CAA § 407(b) (2).
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Low-NOx burners are i—-uide-}mavailabl and easily- Can L:?_
ed o M

retrofitta-bh—een-&rei—tecHae-Legy—sHe;ea-in?boile types £hat—

provid}" a high degree of emissions reduction at relatively low

costs. Depending on boiler type, low-NOx burners -andfer—

—ecombustionmodifications-can reduce emissions of NOx by

approximately 20 to 60 percent. Again depending on boiler type
and other factors, the cost of replacing conventional burners
with these controls is in the range of $8.00 to $16.00 per

kilowatt -howrT Low-NOx burners do, however, pose some technical

problems. —Fer—instanee;—theyeanreduce—boiter life,—and-




EPA has in the past issued guidance documents effectively
creating presumptions that certain technologies constituted BACT
for certain source categories. See Memorandum, Operétion
Guidance on Control Technology for New and Modified Municipal
Waéte Combustors, from Gerald A. Emison, Director, Office of Air
Quality Planning and Standards, EPA, June 26, 1987, p. 5. EPA
believes it is appropriate to propose to do so here as well in
the case of low-NOx burners for modified coal-fired utility
boilers in light of the strong congressional policy judgment
favoring use of that technology for acid rain control reflected
in section 407.

Section 169(3) of the Act, 42 U.S.C. 7479(3) defines BACT

as:

an emissions limitation based on the maximum
degree of reduction of each pollutant subject
to regulation under the Clean Air Act emitted
from or which results from any major emitting
facility, which the permitting authority, on
a case-by-case basis, taking into account
energy, environmental, and economic impacts
and other costs, determines is achievable for
such facility through application of
production processes and available methods,
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systems, and techniques, including fuel
cleaning, clean fuels, or treatment or
innovative fuel combustion techniques for
control of each such pollutant. In no event
shall application of "best available control
technology" result in emissions of any
pollutants which will exceed the emissions
allowed by an applicable standard established
pursuant to section 7411 or 7412 of this
title. Emissions from any source utilizing
clean fuels, or any other mens, to comply
with this paragraph shall not be allowed to
increase above levels that would have been
required under this paragraph as it existed
prior to enactment of the Clean Air Act
Amendments of 1990.

The BACT provision reflects congressional intent botﬁ to
create a procedural methodology that would provide a mechanism
for stimulating the widespread use of effective pollution control
technologies, and to grant permitting authorities broad
discretion to weigh the statutory factors as they see fit in
reaching a final substantive determination on BACT.Z

EPA believes that today's proposed presumption is consistent
with this Congressional intent because it does not purport to
relieve the permitting authority of the obligation to consider
available technologies that would provide a greater degree of
control of NOx emissions than can be obtained using low-NOx
burners. Rather, it reflects an exercise of policy judgment by

EPA where—it—is-the-—permittingauvtherity-that in most cases a

BACT analysis of currently demonstrated technologies for

o See S. Rep. No. 95-217, 95th Cong., 1lst. Sess. 31
(1977); Statement of Senator Muskie, 123 Cong. Rec. 59171
(June 8, 1977).
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retrofitting existing utility boilers would lead to the selection

of low NOx burners and/or combustion modificationsidcm‘{\"gccl L CA'AQ

Although EPA has authority under the present regulations to 407“’)6
create this presumption regarding BACT for NOx, EPA is soliciting
comment prior to adopting such a presumption in order to obtain
the views of the public on the policy conclusions discussed
above.

This proposed presumption would not apply in States with PSD
programs that have been incorporated into state implementation
plans under regulations promulgated at 40 CFR 51.166. However,
such States are encouraged to adopt this presumption as a matter
of state policy.

H. Applicability Determinations

In most instances, source owners or operators are able to
readily ascertain whether new source review requirements apply to
them. Consequently, in administering these requirements, EPA
does not ,—with—ene—exceptiens require sources to obtain a formal
applicability determination before proceeding with construction.
Tt e it to t) e ald y ) 14 .

—thenew—seurce—review regulationss In keeping with that
practice, EPA will not require utilities to seek applicability
determinations under either the revised regulations proposed
today or the interpretations of existing regulations contained in
this preamble. Utilities in most cases can readily ascertain how

this notice will affect them. EPA anticipates, however, that
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—many—elese-questions will arise re ardlng certaln aspects of this

such as Hae use altexrnafive. baselines
proposal

pnder He NSR r“w_zﬁuiz;'ms. R ,
a : Some., .
Physical—er—operatiomalThanges: Because sueh instances involve
. may unsk .
discrete judgments, utllltles'a:ageaeeufageé-to obtain
determinations of applicability. EPA will provide such

determinations upon request. Such requests should be submitted

together with appropriate documentation to the appropriate EPA-~
2yt

\

IV. ADMINISTRATIVE REQUIREMENTS

A. Docket

A docket has been established for this action under section
307(d) (1) (I) and (N) of the Clean Air Act, 42 U.S.C.
7607(d) (1) (I) and (N). The docket is an organized and complete
file of all information considered in the development of this
ruling. The docket is intended to allow the public to identify
and locate documents related to this ruling. The docket number
for this ruling is A-90-06.

B. Paperwork Reduction Act

No additional public reporting burden will result from this
ruling. All information collection requirements of the Federal
NSR and NSPS regulations have been approved by the Office of
Management and Budget (OMB) under the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501, et. seq., and have been assigned

OMB control numbers 2060-0003 for NSR, and 2060-0023, 2060-0026
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and 2060-0072 for NSPS. The effect of this rule would be a
reduction in paperwork related to complying with NSR and NSPS
requirements, since this ruling provides additional clarification
as to modifications that may be excluded from these requirements.
| C. OMB Review

Under Executive Order 12291 (E.O. 12291), EPA must judge
whether a rule is "major" and therefore subject to the
requirement of a regulatory impact analysis. This ruling is not
a major rule, because it will not result in an adverse economic
effect set forth in section 1 of E.O. 12291 as grounds fo;
finding an action to be major. This ruling was submitted to the
OMB for review as required by E.O. 12291. Any written comments
from OMB to EPA and any EPA response to those comments are
included in Docket A-90-06.

D. Effective Date

Section 4(d) of the Administrative Procedures Act (APA), 5
U.S.C. 553(d), requires a 30-day waiting period before making a
substantive rule effective. Since the regulatory revisions being
proposed today are considered substantive, they are subject to
the notice-and-comment requirements of the APA and will become
effective only after public comments have been received and
considered, and final action has been taken. The portions of
this notice that merely interpret existing regulations are

effective immediately.
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E. Regulatory Flexibility Act

This action is not subject to the certification provisions
of section 605(b) of the Regulatory Flexibility Act (RFA) because
this rule will result in a reduction of administrative costs and
no increase in control costs, therefore having no significant
impact on industry.
List of Subjects

40 CFR Part 51

Administrative procedure and practices, intergovernmental
relations, air pollution control, NSR, CCT demonstrations; sulfur
oxides, nitrogen dioxide, particulate matter, carbon monoxide,
hydrocarbons, lead.

40 CFR Part 52

Air pollution control, NSR, CCT demonstrations, sulfur oxides,
particulate matter, nitrogen dioxide, carbon monoxide,
hydrocarbons, lead.

40 CFR Part 60

Air pollution control, NSPS, CCT demonstrations, sulfur
oxides, particulate matter, nitrogen dioxide, carbon monoxide,
hydrocarbons, lead.

Dated: June 3, 1991

William K. Reilly,

Administrator
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{ For the reasons set forth in the preamble, Part 52 of Chapter I
of Title 40 of the Code of Federal Regulations is proposed to be
amended as follows:
Part 52-APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS

1. The authority citation for Part 52 is amended to read as
follows:

(TO BE ADDED)

2. Section 52.21 is proposed to be amended to read as
follows:

52.21 Prevention of significant deterioration of air
quality. -

* * * * *
(b) * * *
(2) * * *

(iii) A physical change or a change in the method of

operation shall not include:
& w * * *

(¥) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project,




provided that the project complies with:

(i) the state implementation plan for the State in
which the project is located, and

(1i) other requirements necessary to attain and
maintain the national ambient air quality standards
during the project and after it is terminated.

* * * * *

(31) "Electric utility steam generating unit" means any steam
electric generating unit that is constructed for the purpose
of supplying more than one-third of its potential electric
output capacity and more than 25 MW electrical output to any
utility power distribution system for sale. Any steam
supplied to a steam distribution system for the purpose of
providing steam to a steam-electric generator that would
produce electrical energy for sale is also considered in
determining the electrical energy output capacity of ‘the
affected facility.

((32) "Pollution control project" means any physical change or
change in the method of operation, at an existing electric
utility steam generating unit for purposes of reducing
emissions from such unit in order to comply with Title IV.
Such changes are limited to:

(1) the installation of conventional or innovative
pollution control technology, including but not limited
to advanced flue.gas desulfurization, sorbent injection
for sulfur dioxide and nitrogen oxides controls and
electrostatic precipitators;

(ii) a physical change, or change in the method of
operation, to accommodate switching to fuel which is
lower in sulfur content than the fuel use prior to the
change, including natural gas or coal re-burning, co-
firing of natural gas and other fuels for the purpose
of controlling sulfur dioxide and nitrogen oxide
emissions;

(iii) a permanent clean coal technology demonstration
project conducted under Title II, section 101(d) of the
Further Continuing Appropriations Act of 1985 (section
5903(d) of title 42 of the United States Code), or
subsequent appropriations, up to a total amount of
$2,500,000,000 for commercial demonstration of clean
coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency;
or




(iv) a permanent clean coal technology demonst%ation
project that constitutes a repowering project. |

(33) "Representative actual annual emissions" means (i) a pggiod -

prior to a physical change or change in the method of
operation of a unit, the average rate, in tons per year, at
which the unit actually emitted the pollutant during the 2-
Year period which precedes the change. The Administrator.
shall allow the use of a different consecutive 2-year period
~within the 5 years before the change, where the .
Administrator determines that such a period is more
representative of normal source operation; and -

(ii) for the 2-year period after the physical change or
change in the method of operation of a unit (or
different consecutive 2-year period within 10 years
after the change, where the Administrator determines
that such period is more representative of normal
source operations), the projected average rate in tons
per year at which the source is projected to emit a
pollutant, considering the effect any physical or
operational changes will have on increasing or
decreasing the hourly emissions rate and on projected
capacity utilization. 1In projecting future emissions
the Administrator may:

(a) consider all relevant information, including
but not limited to, historical operational data,
the company's own representations, filings with
the State or Federal regulatory authorities, and
compliance plans under Title IV of the Clean Air
Act; and

(b)exclude, in calculating any increase in
enissions that results from the particular
physical change or change in the method of
operation at an electric utility steam generating
unit, that portion of the unit's emissions
following the change that is attributable to an
increase in projected capacity utilization at the
unit that is unrelated to the particular change,
such as an amount of increased utilization
proportional to the rate of electricity demand
growth for the utility system as a whole. Such
demand growth exclusion shall not apply, however,
whenever the Administrator determines that (i) but
for the particular change, the source could not
physically and legally accommodate the demand
growth; or (ii) the particular change results in
(a) removing of bottlenecks, (b) less expensive
power production, or (c) an increase in capacity
or reliability of the unit.




(3?3 "Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or
post combustion stage, at a new or existing faci}ity which
will achieve significant reductions in air emissions of
sulfur dioxide or oxides of nitrogen associated with the
utilization of coal in the generation of electricity, or
process steam which was not in widespread use as of November
15, 1990.

(%ﬁ} “Clean coal technology demonstration project" means a
project using funds (1) appropriated under the heading
'Department of Energy-Clean Coal Technology', up to a_total

amount of $2,500,000,000 for commercial demonstration-of
clean coal technology, or (2) similar projects funded
through appropriations for the Environmental Protection
Agency. The Federal contribution for a qualifying project
shall be at least 20 percent of the total cost of the
demonstration project.

4 )

(%53 "Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is
operated for a period of five years or less, and which
complies with the State implementation plans for the State
in which the project is located and other requirements
necessary to attain and maintain the national ambient air
quality standards during the project and after it is
terminated.

5

(qjs(i) "Repowering" means replacement of an existing coal-
fired boiler with one of the following clean coal
technologies: atmospheric or pressurized fluidized bed
combustion, integrated gasification combined cycle,
magnetohydrodynamics, direct and indirect coal-fired
turbines, integrated gasification fuel cells, or as
determined by the Administrator, in consultation with
the Secretary of Energy, a derivative of one or more of
these technologies, and any other technology capable of
controlling multiple combustion emissions
simultaneously with improved boiler or generation
efficiency and with significantly greater waste
reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(ii) Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the
Department of Energqgy.

(iii) The Administrator shall give expedited consideration to
permit applications for any source that satisfies the
requirements of this subsection and is granted an
extension under §409 of the Clean Air Act.




, 3. Section 52.24 is proposed to be amended to read as
follows: :

52.24 Statutory restriction on new sources.
ok ok % %
(£) * * %

« (B) * % &
(iii) A physical change or change in the method of

operation shall not include: ) #4?—~/
* * * :

 —

(h) any physical change or change in the method of
operation at an existing electric utility generating
unit (other than the addition of a new unit or the
replacement of an existing unit) that would not result
in a significant net increase in representative actual
annual emissions of a criteria pollutant at the unit.
e

(i) The installation, operation, cessation, or removal
of a temporary clean coal technology demonstration
project, provided that the project complies with:

(i) the state implementation plan for the State in
which the project is located, and

(ii) other requirements necessary to attain and
maintain the national ambient air quality standards
during the project and after it is terminated.

* * * * *

) (18) "“Electric utility steam generating unit" means any
steam electric generating unit that is constructed for the
purpose of supplying more than one-third of its potential
electric output capacity and more than 25 MW electrical output to
any utility power distribution system for sale. Any steam
supplied to a steam distribution system for the purpose of
providing steam to a steam-electric generator that would produce
electrical energy for sale is also considered in determining the
electrical energy output capacity of the affected facility.

(19) "Representative actual annual emissions" means (i) for a
period prior to a physical change or change in the method of
operation of a unit, the average rate, in tons per year, at which
the unit actually emitted the pollutant during the 2-year period
which precedes the change. The Administrator shall allow the use
of a different consecutive 2-year period within the 5 years
before the change, where the Administrator determines that such a
period is more representative of normal source operation; and

(ii) for the 2-year period after the physical change or
change in the method of operation of a unit (or




different consecutive 2-year period within 10 years
after the change, where the Administrator determines
that such period is more representative of normal
source operations), the projected average rate in tons
per year at which the source is projected to emit a
pollutant, considering the effect any physical or
operational changes will have on increasing or
decreasing the hourly emissions rate and on projected
capacity utilization. In projecting future emissions
the Administrator may: .

(a) consider all relevant information, including
but not limited to, historical operational data,
the company's own representations, filings with
the State or Federal regulatory authorities, and
compliance plans under Title IV of the Clean Air
Act:; and

(b) exclude, in calculating any increase in
emissions that results from the particular -
physical change or change in the method of
operation at an electric utility steam generating
unit, that portion of the unit's emissions
following the change that is attributable to an
increase in projected capacity utilization at the
unit that is unrelated to the particular change,
such as an amount of increased utilization
proportional to the rate of electricity demand
growth for the utility system as a whole. Such
demand growth exclusion shall not apply, however,
whenever the Administrator determines that (i) but

for the particular change, the source could not
physically and legally accommodate the demand

growth; or (ii) the particular change results in
(a) removing of bottlenecks, (b) less expensive
power production, or (c) an increase in capacity

or reliability of the unit. ——-____ﬁJ

( "Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is
operated for a period of five years or less, and which complies
with the State implementation plans for the State in which the
project is located and other requirements necessary to attain and
maintain the national ambient air quality standards during the
project amd after it is terminated.

(2)
(2Z) "Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.




"Clean coal technology demonstration project" means a

(28)

project using funds (1) appropriated under the heading
'Department of Energy-Clean Coal Technology', up to a total
amount of $2,500,000,000 for commercial demonstration of clean
coal technology, or (2) similar projects funded through
appropriations for the Environmental Protection Agency. The
Federal contribution for a qualifying project shall be at least
20 percent of the total cost of the demonstration project.




For the reasons set forth in the preamble, Part 60 of Chapter I
of Title 40 of the Code of Federal Regulations is proposed to be
amended as follows:

PART 60-STANDARDS OF PERFORMANCE FOR NEW STATIONARY BOURCES

15 The authority citation for Part 60 is amended to read as
follows:
(TO BE ADDED)

2. - Section 60.2 is proposed to be amended by adding the
following definitions: M

"Clean coal technology demonstration project" means a project
using funds appropriated under the heading ‘Department of Energy-
Clean Coal Technology’, up to a total amount of $2,500,000,000
for commercial demonstrations of clean coal technology, or
similar projects funded through appropriations for the
Environmental Protection Agency.

"Electric utility" means all units or systems which principally
supply electricity to a system for widespread distribution and
use, and are subject to, or regulated by, a public utility
commission or equivalent body.

"Electric utility steam generating unit" means any steam electric
generating unit that is constructed for the purpose of supplying
more than one-third of its potential electric output capacity and
more than 25 MW electrical output to any utility power
distribution system for sale. Any steam supplied to a steam
distribution system for the purpose of providing steam to a
steam-electric generator that would produce electrical energy for
sale is also .considered in determining the electrical energy
output capacity of the affected facility.

"Repowering" means replacement of an existing coal-fired boiler
with one of the following clean coal technologies: atmospheric
or pressurized fluidized bed combustion, integrated gasification
combined cycle, magnetohydrodynamlcs, direct and indirect coal-
fired turbines, integrated ga51flcat10n fuel cells, or as
determined by the Administrator, in consultation with the
Secretary of Enerqgy, a derivative of one or more of these
technologies, and any other technology capable of controlllng
.multiple combustion emissions 51mu1taneously with improved boiler
or generation efficiency and with significantly greater waste
reduction relative to the performance of technology in widespread
commercial use as of November 15, 1990. Repowering shall also
include any oil and/or gas-fired unit which has been awarded
clean coal technology demonstration funding as of January 1,
1991, by the Department of Energy.

3. Section 60.14 is proposed to be amended to read as follows:

60.14 MODIFICATION.
* * * * *




(h) No physical change, or change in the method of|
operation, at an existing electric utility steam generating unit
shall be treated as a modification for the purposes of this
section prov1ded that such change does not increase the maximum
hourly emissions of any pollutant regulated under this section
above the maximum hourly emissions achievable at that unit during
the five yearspprior to the, change.

operation ,

(i) Repowering projects that are awarded funding. from the
Department of Energy as permanent clean coal technology
demonstration projects (or similar projects funded by EPA) are
exempt from the requlrements of this section prov1ded that "such
change does not increase the maximum hourly emissions of any:
pollutant regulated under this section above the maximum hourly
emissions achievable at that unit during the five years prior to
the change.

(j) (1) Repowering projects that qualify for an extension
under § 409(b) of the Clean Air Act are exempt from the
requirements of this section, provided that such change does not
increase the maximum hourly emissions of any pollutant regulated
under this section above the maximum hourly emissions achievable
at that unit during the five years prior to the change.

(2) This exemption shall not apply to any new unit
that:

(a) 1is designated as a replacement for an existing unit;

(b) qualifies under section 409(b) of the Clean Air Act for
an extension of an emission limitation compliance date under
-section 405 of the Clean Air Act; and

(c) 1is located at a different site than the existing unit.

(k) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project is exempt
from the requirements of this section. A "temporary clean coal
technology demonstration project", for the purposes of this
section, is a clean coal technology demonstration project that is
operated for a period of five years or less, and which complies
with the State implementation plan for the State in which the
project is located and other requirements necessary to attain and
maintain the national ambient air quality standards during the
project and after it is terminated.

* * * * *




For the reasons set forth in the preamble, Part 51 of Chapter I
of Title 40 of the code of Federal Regulations is proposed to be
amended as follows:

, & osq

Part 51 - REQUIREMENTS FOR PREPARATION, ADOPTION, AND SUBMITTAL
OF IMPLEMENTATION PLANS. i

1. The authority citation for Part 51 is amended to read S ‘%
as follows: :

(To be added)

2. Section 51.165 is proposed to be amended to read:as

follows:
51.165 Permit requirements.
(a) * * *
(1) =* % *
(v) * * *

(C) A physical change or a change in the method of

operation shall not include: =
* %* * * *

(8) any physical change or change in the method of
operation at an existing electric utility generating
unit (other than the addition of a new unit or the
replacement of an existing unit) that would not result
in a significant net increase in representative actual
annual emissions of a criteria pollutant at the unit.

(9) The installation, operation, cessation, or removal
of a temporary clean coal technology demonstration
project, provided that the project complies with:

(i) the state implementation plan for the State in
which the project is located, and

(ii) other requirements necessary to attain and
maintain the national ambient air quality standards
during the project and after it is terminated.

* * * * *

(xx) "Electric utility steam generating unit" means any
steam electric generating unit that is constructed for the
purpose of supplying more than one-third of its potential
electric output capacity and more than 25 MW electrical output to
any utility power distribution system for sale. Any steam
supplied to a steam distribution system for the purpose of
providing steam to a steam-electric generator that would produce
electrical energy for sale is also considered in determining the
electrical energy output capacity of the affected facility.




e 0

(xxi) "Representative actual annual emissions" means (a) for a
period prior to a physical change or change in the method of :
operation of a unit, the average rate, in tons per year, at W?lch
the unit actually emitted the pollutant during the 2-year period
which precedes the change. The reviewing authority shall allow
the use of a different consecutive 2-year period within the five
years before the change, where the reviewing authority determines
that such a period is more representative of normal source
operation; and

(b) for the 2-year period after the physical change or
change in the method of operation of a unit (or -
different consecutive 2-year period within ten years
after the change, where the reviewing authority
determines that such period is more representative of
normal source operations), the projected average rate
in tons per year at which the source is projected to
emit a pollutant, considering the effect any physical
or operational changes will have on increasing or
decreasing the hourly emissions rate and on projected
capacity utilization. 1In projecting future emissions
the reviewing authority may:

(1) consider all relevant information, including
but not limited to, historical operational data,
the company's own representations, filings with
the State or Federal regulatory authorities, and
compliance plans under Title IV of the Clean Air
Act; and

(2) exclude, in calculating any increase in
emissions that results from the particular
physical change or change in the method of
operation at an electric utility steam generating
unit, that portion of the unit's emissions
following the change that is attributable to an
increase in projected capacity utilization at the
unit that is unrelated to the particular change,
such as an amount of increased utilization
proportional to the rate of electricity demand
growth for the utility system as a whole. Such
demand growth exclusion shall not apply, however,
whenever the reviewing authority determines that
(i) but for the particular change, the source
could not physically and legally accommodate the
demand growth; or (ii) the particular change
results in (a) removal of bottlenecks, (b) less
expensive power production, or (c) an increase in
capacity or reliability of the unit. 4_’4

(xx;;S "Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is




operated for a period of five years or less, and which complies
with the State implementation plan for the State in which the
project is located and other requirements necessary to attain and
maintain the national ambient air quality standards during the
project and after it is terminated. S

(xxiils "Clean coal technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.

(xx%y% "Clean coal technology demonstration project" means a
project using funds (1) appropriated under the heading
'‘Department of Energy-Clean Coal Technology,' up to a total -
amount of $2,500,000,000 for commercial demonstration of clean
coal technology, or (2) similar projects funded through -
appropriations for the Environmental Protection Agency. The
Federal contribution for a qualifying project shall be at least
20 percent of the total cost of the demonstration project.




3. Section 51.166 is proposed to be amended to read as
follows:

51.166 Prevention of significant deterioration of air
quality.
* *

* * *
(b) * * *
(2) =* * *

(iii) A physical change or change in the method of
operation shall not include: ‘
- * * *

7./

rﬁ(h) a pollution control project at an existing _
electric utility steam generating unit that does not
increase maximum hourly emissions of a regulated
pollutant above'past maximum hourly emissions of that
pollutant at that unit, except:

(a) when the pollution control project would
result in an increase in representative actual
annual emissions of any criteria pollutant over
levels used for that source in the most recent air
quality impact analysis in the areas conducted for
the purpose of Title I, if any, and

(b) the reviewing authority determines that the
project will cause or contribute to a violation of

any ambient standard, PSD increment, or visibility
violation.

(J) any physical change or change in the method of
operation at an existing electric utility generating
unit (other than the addition of a new unit or the
replacement of an existing unit) that would not result
in a significant net increase in representative actual
annual emissions of a criteria pollutant at the unit.

(?3 The installation, operation, cessation, or removal
of a temporary clean coal technology demonstration
project, provided that the project complies with:

(i) the State implementation plan for the State
in which the project is located; and

(ii) other requirements necessary to attain and
maintain the national ambient air quality

standards during the project and after it is
terminated.

* * * * *

(18) "Electric utility steam generating unit" means any steam
electric generating unit that is constructed for the purpose




of supplying more than one-third of its potential electric
output capacity and more than 25 MW electrical output to any
utility power distribution system for sale. Any steam
supplied to a steam distribution system for the purpose of
providing steam to a steam-electric generator that would
Produce electrical energy for sale is also considered in \
determining the electrical energy output capacity of the /9"’
affected facility.

( (19)

“Pollution control project" means any physical change or
change in the method of operation at an existing electric
utility steam generating unit for purposes of reducing
emissions from such unit in order to comply with Title IV.
Such changes are limited to:

(i) the installation of conventional or innovative
pollution control technology, including but not limited
to advanced flue gas desulfurization, sorbent injection
for sulfur dioxide and nitrogen oxides controls and
electrostatic precipitators; >

(ii) a physical change, or change in the method of
operation, to accommodate switching to fuel which is
lower in sulfur content that the fuel use prior to the
change, including natural gas or coal re-burning, co-
firing of natural gas and other fuels for the purpose
of controlling sulfur dioxide and nitrogen oxide
emissions;

(iii) a permanent clean coal technology demonstration
project conducted under Title II, section 101(d) of the
further Continuing Appropriations Act of 1985 (section
5903(d) of title 42 of the United States code), or
subsequent appropriations, up to a total amount of
$2,500,000,000 for commercial demonstration of clean
coal technology, or similar projects funded through

appropriations for the Environmental Protection Agency,
or

(iv) a permanent clean coal technology demonstration
project that constitutes a repowering project

(20) "“Representative actual annual emissions" means (i) for
a period prior to a physical change or change in the
method of operation of a unit, the average rate, in
tons per year, at which the unit actually emitted the
pollutant during the 2-year period which precedes the
change. The reviewing authority shall allow the use of
a different consecutive 2-year period within the five
years before the change, where the reviewing authority
determines that such a period is more representative of
normal source apparition; and




(27)

(ii) for the 2-year period after the physical change
or change in the method of operation of a unit (or
different consecutive 2-year period within ten years
after the change, where the reviewing authority
determines that such period is more representative of
normal source operations), the projected average rate
in tons per year at which the source is projected to
emit a pollutant, considering the effect any physical
or operational changes will have on increasing or
decreasing the hourly emissions rate and on projected
capacity utilization. 1In projecting future emissions
the reviewing authority may: 3

(1) consider all relevant information, including
but not limited to, historical operational data,
the company's own representations, filings with
the State or Federal regulatory authorities, and
compliance plans under Title IV of the Clean Air
Act; and :

(2) exclude, in calculating any increase in
emissions that results from the particular
physical change or change in the method of
operation at an electric utility steam generating
unit, that portion of the unit's emissions
following the change that is attributable to an
increase in projected capacity utilization at the
unit that is unrelated to the particular change,
such as an amount of increased utilization
proportional to the rate of electricity demand
growth for the utility system as a whole. Such
demand growth exclusion shall not apply, however,
whenever the reviewing authority determines that
but for the particular change, the source could
not physically and legally accommodate the demand
growth; or (ii) the particular change results in
(a) removal of bottlenecks, (b) less expensive
power production, or (c) an increase in capacity Aj

or reliability of the unit.

“Clean coal technology" means any technology, including 8
technologies applied at the precombustion, combustion, or
post combustion stage, at a new or existing facility which
will achieve significant reductions in air emissions of
sulfur dioxide or oxides of nitrogen associated with the
utilization of coal in the generation of electricity, or
process steam which was not in widespread use as of November
15, 1990.

"Clean coal technology demonstration project" means a
project using funds (1) appropriated under the heading
'Department of Energy-Clean Coal Technology', up to a total




:
(28)

amount of $2,500,000,000 for commerical demonstratibn of
Cclean coal technology, or (2) similar projects funded
through appropriations for the Environmental Protection
Agency. The Federal contribution for a qualifying project
shall be at least 20 percent of the total cost of the
demonstration project.

"Temporary clean coal technology demonstration project"
means a clean coal technology demonstration project that is

which the project is located and other requirements _
necessary to attain and maintain the nation ambient air
quality standards during and after the project is
terminated.

(24) (1) "Repowering" means replacement of an existing coal-

fired boiler with one of the following clean coal
technologies: atmospheric or pressurized fluidized bed
combustion, integrated gasification combined cycle,
magnetohydrodynamics, direct and indirect coal-fired
turbines, integrated gasification fuel cells, or as
determined by the Administrator, in consultation with
the Secretary of Energy, a derivative of one or more of
these technologies, and any other technology capable of
controlling multiple combustion emissions
simultaneously with improved boiler or generation
efficiency and with significantly greater waste
reduction relative to the rerformance of technology in
widespread commerical use as of November 15, 1990.

{143 Repowering shall also include any oil and/or gas-fired
unit which as been awarded clean coal technolo
demonstration funding as of January 1, 1991, by the
Department of Energy.

(iii) The reviewing authority shall give expedited
consideration to permit applications for any source
that satifies the requirements of this subsection and
is granted an extension under § 409 of the Clean Air
Act.




TO:

FROM:

95,38/91 18:42 Be2

Jeff Holmestead

pavid B. Rivkin

As per our conversation last night, provided below are two
points to raise with Jonathan, et al. These are as follows:

-

; actg. As you know, we have already
obtained a satisfactory language for the PSD exclusion
for pollution control projects, patterned after an

identical exclusion on the NSPS sgide. However, it is

extremely important, both from the policy and legal
defensibility standpoints, to explain the genesis of this
exclusion -- i.e., that it dates back to 1977, when
Congress, in enacting the PSD program, incorporated, via
gection 169, all of the NSPS exclusions into the new PSD
program. We also need to reference the evolution of
EPA's views on this subject, i.e., the 1983 Pederson
memorandum, the 1986 Emerson memorandum, and the reasons
why EPA is now returning back to its 1983 views.

It is also extremely important to have a couple of

sentences which indicate that, given the nature of this

exclusion ~-- "no less environmentally beneficial," the

process of applying it has to be on a
nee ca "

NG N _gene gulda @ DI Om

The reason I am so emphatic about it is that, in the
absence of such language, nothing would prevent EPA from
issuing the letter a couple of months from now, stating
that their definition of the term "no less
environmentally beneficial” means no increase in actual
emissions for nonattainment areas, and no increase in
potential emissions in attainment areas. This, of
course, would totally destroy all the progress we have
made on WEPCo. In my view, DOJ's support on this issue
is absolutely imperative.

v It is important that
these cases be described fully and accurately, explaining
hew such matters as the increase in design capacity, or
lack thereof, and like kind replacements relate to the
key regulatory term -- "begun normal operations." The
main purpose here is to make sure that EPA would not be
able to wonder off the reservation a couple of months
from now.

You should know that Jonathan thoroughly understands
these issues; all he is looking for is an indication from
you on how resolute do you want DOJ to be.



HENRY V. NICKEL

HUNTON & WILLIAMS
P.O. BOX 19230
2000 PENNSYLVANIA AVE., N. W.
WASHINGTON, D.C. 20036

AREA CODE 202
TELEPHONE 955-1500
DIRECT DIAL 955-I156/



WEPCO LEGISLATIVE RULE

General Principles

The rule is being proposed to resolve the uncertainties
created by EPA's WEPCo interpretations for utilities undertaking

compliance projects to reduce emissions or projects to maintain
reliable, safe, and efficient operations. The rule is also being

proposed to implement the CMA settlement agreement.

In proposing these new legislative rules, EPA must interpret
current rules and explain how they will be changed by the
proposal. As a result, the preamble will be an "interpretive
rule" that clarifies the meaning of current rules. Accordingly,
the preamble can remove uncertainties created by WEPCo in the

same way that a "stand alone" interpretive rule would.

Unlike EPA's earlier draft interpretive rules, the preamble
should not be written in terms of "exempting" utility
"modifications" from new source review. EPA has no authority to
"exempt" anyone from the "modification" requirement of the Act.
For the same reason, the preamble should not assert that current
rules distinguish between utilities and other industries
regarding the requirements that apply to determining whether
"modification" has occurred (e.g., utilities cannot be found to
have a pollution control exclusion whereas all other industries
do not).

On the other hand, EPA can, pursuant to a legislative rule,

generically resolve the application of general regulatory

criteria (e.g., the "environmentally beneficial" test) to utility

units based upon the Agency's knowledge of the projects

undertaken in the past at utility units. Those criteria could
continue to be applied to other industries on a "case-by-case"

basis.




Ty

In other words, the rule can focus on the utility industry
and provide specific relief for that industry but it cannot
define "modification" one way for utilities and a different way
for other industries. Nor, as discussed above, can the rule

"exempt" utilities form the rules that apply to all other

industries.
Specific Proposals
1. Pollution control projects. The proposal must state

that current PSD rules include an implicit pollution control
exclusion similar to the pollution control exclusion in the NSPS
rules (e.g., a complete exclusion unless EPA finds that a new
control system is "less environmentally beneficial" than the old
system). This will require an explicit statement that the Agency
is returning to its original understanding of the PSD rules --
the understanding reflected in the 1983 PSD "Pedersen"
applicability determination. Amendments to the PSD rules would
be proposed to make the pollution control exclusion explicit and
to create a presumption that utility pollution control projects
(e.g., scrubbers, low NOx burners, switches to lower emitting
fuels, precipitators, fabric filters, injection techniques) are

"environmentally beneficial."

2. The "Causal Link" Requirement. The preamble should

make clear that current rules require a "casual link" between a
"change" and an "emissions increase" (i.e., the "will result in"
language). The preamble should explain that this means that,
where the cause of the increase is from factors independent of
the change, the increase is not to be considered in calculating
the emissions increase for modification purposes. Finally, the
preamble should describe new proposed regulatory language,
applicable to electric utilities only, that excludes from

emissions increase calculations increased utilization due to load



growth or changes in loading order of units in the utility system

or power pool.

3. The CMA Settlement. The preamble should state that the
"potential-potential"™ or "actual-actual" election contained in
the CMA settlement agreement is being proposed as a change to

current rules.

The preamble should also state that current rules require an
"actual-to-actual" comparison for units that have begun normal
operations, which includes units that have undertaken "like kind
replacements" or other repairs that do not increase the original
design capacity of the unit. (If the CMA settlement proposal is
not agreed to by EPA, proposed regulatory language should be
added that makes clear that "actual-actual" applies to all
existing sources which undertake changes that do not increase the
original design capacity of the unit. Every effort should be
made to avoid any attempt to limit the "actual-to-actual”
comparison to "like kind replacements" only or to add the
additional "operational change" criteria EPA used to define "like
kind replacements" in the draft interpretive rule.)

4. The NSPS Fix. The preamble should propose an amendment

to EPA's NSPS rules providing that, in selecting the past maximum
hourly emissions rate, EPA will use the maximum rate achievable
over the past five years of unit operations. Preamble language
should be included which states that, in the interim, where past
maximum achievable hourly emissions immediately before a change
are unrepresentative due to temporary operating conditions that
either reduced emissions or constrained operations below maximum
levels, EPA will use the maximum rate achievable prior to the

temporary condition.




National Rural Electric

EX EDISON ELECTRIC
a

INSTITUTE . o

Cooperative Association
April 25, 1991

The Honorable James D. Watkins The Honorable William K. Reilly

Secretary of Energy Administrator

U.S. Department of Energy U.S. Environmental Protection Agency

Room 7A-257 Room 1200 West Tower

Forrestal Building 401 M Street, S.W.

1000 Independence Avenue, S.W. Washington, D.C. 20460

Washington, D.C. 20585
Dear Admiral Watkins and Administrator Reilly:

The purpose of this letter is to seek your help in assuring
that a good WEPCo fix is issued by June 1. As you know, the
electric utility industry has an obligation to make substantial
reductions in S02 and NOx emissions under the Clean Air Act. A
large number of power plants are required to reduce emissions of
both pollutants by January 1, 1995. There is widespread concern
in our industry that EPA's WEPCo policy could result in the
application of new source review requirements to power plants
simply because they undertake pollution control measures to
reduce emissions.

Meeting the June deadline is important because of the
compliance decisions the electric utility industry must make by
this summer and the short time allowed by the Clean Air Act
Amendments to implement those decisions.

In addition to meeting the June deadline, it is absolutely
critical that EPA's forthcoming WEPCo rule provide meaningful
relief for pollution control measures. That rule must provide
immediate clarification that utilities can begin to undertake the
kind of pollution control projects called for under the 1990
Amendments to the Clean Air Act without fear of triggering new
source review. In other words, at a minimum, no WEPCo rule
should contain the "rebuttable presumption" approach that EPA's
1990 draft interpretive rule proposed. Instead, the WEPCo fix
should simply recognize a blanket pollution control exclusion.

Finally, EPA must clarify the impact of WEPCo on projects
undertaken to maintain safe, efficient, reliable operation of
existing utility units. Implementation of the policies
underlying the Administration's legislative WEPCo proposals are
essential to accomplishing this objective.



Messrs. James D. Watkins and
William K. Reilly

April 25, 1991

Page 2

We appreciate your consideration of our concerns. Real
WEPCo relief, not a partial fix, is critically important if our
industry is to meet its pollution control obligations under the
1990 Amendments in a timely and cost-effective manner. It is
also essential to fulfilling our obligations to provide reliable,
lowest cost service to our customers.

Sincerely yours,

Thomas R. Kuhn, President
Edison Electric Institute

I B ra—

Larry Hobart, Executive Director
American Publlc Poﬁgfjﬁssoc1atlon

e

= b

Bob Bergland, Executide Vice
President, National Rural Electric
Cooperative Association

cc: Richard L. Schmalensee
William G. Rosenberg
Linda G. Stuntz



IN THE

United States Court of Appeals

FOR THE SEVENTH CIRCUIT

Nos. 88-3264
89-1339

WISCONSIN ELECTRIC POWER COMPANY,
Petitioner,

WILLIAM K. REILLY, Administrator,
United States Environmental
Protection Agency, et al.,
Respondents.

ON PETITIONS TO REVIEW FINAL ACTION
OF THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

PETITIONER’S INITIAL BRIEF

Henry V. Nickel
Mel S. Schulze
Craig S. Harrison
Hunton & Williams
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(202) 955-1500

Walter T. Woelfle
Wisconsin Electric Power Company
231 West Michigan Street
Milwaukee, Wisconsin 53203

(414) 221-2765

Counsel for Petitioner
Wisconsin Electric Power Company

May 24, 1989




TABLE OF CONTENTS

Page
I00UES PRESENTED FPOR REVIEW .ccevovsonsvovusensssncsonmbssssnes 1
JURISDICTIONAL STATEMENT. .. covasanorsnsasnosrdnssrmesscsnesssss o &
SEREIEMENT OF THE CABE iiésonsnscnosshansaessnosnssoncesussssnns KR
T THE CLEAN AIR ACT AND EPA's IMPLEMENTING
RESULATIONDG cavvseeseiossssnnsssseitniisetsatosschonsonnss -
A. TR LIT0 BEE 3 v s g av s nt e bumnnnmen o ¥okss s ams Sansss -
B. The 1977 Amendments ........ BB MR BB NS B A 5
Ca EPA's Implementation Of The ACt .ieeeieeescccccnnccns 6
i The Modification Rule ...cececescccccsaccccccese 7
2. ThE Regongiruction RUle ..scssossscsnnnnncasnns B
3 » Nature Of Changes Triggering
New Source Requirements .....csceceeeescscsess 10
II. THE PORT WASHINGTON PROJECT tvveeeeceneaces R P s P e 11
III. THE EPA HEADQUARTERS' DECISIONS ...ccceocccacccns so0ue e 14
A. The October 1A, 1988 Letter .cicoicesvesvnss PITTTTY s “48
ks NEGPE MORILICALION L onersvmcnsncsisnensenees ByEPeige. N
2. PED MIITACARION sovssnsvsssssnssionssanevinesid?
B. The February 15 Supplemental Decision .....eeceeee.. 18
) BEPD isssssssbssisnpssbesmiibomensansnssssvony LB
24 POD G cnni v st s u v AR T ISR BAE S SREE R ® E 50w &0 20
INTRODUCTION .cccccscccccosccccccsccccscoscssccscsscssscscsssscssccsse 20
ARGUMENT ...c000 P LTI T .
L EPA CANNOT SUBJECT SO-CALLED "LIFE EXTENSION"
PROJECTS LIKE THE PORT WASHINGTON REFURBISHMENT
TO PSD AND NSPS WITHOUT NEW RULEMAKING ....cccoeceonccecs 26




II. EPA'S EXPANSION OF THE NSPS PROGRAM TO COVER
EXISTING SOURCES THAT MERELY UNDERTAKE LIKE-
KIND REPLACEMENT OF DETERIORATED EQUIPMENT IS
ARBITRARY, CAPRICIOUS, AND CONTRARY TO LAW ..¢veveeeeonnnes

A'

EPA's Expansion Of The NSPS Program

To Cover Like-Kind Replacement Projects
Designed To Restore Historical Operating
Capacity Is Contrary To Congressional

Intent And The NSPS Modification Rule .......ceo0v0..
1. Congressional INtent .....veevienenenseannnonns
2 The Electric Utility NSPS ...iviveeeenencennnns
kY The NSPS Modification Rule And

Past Applicability Determinations ............

EPA's Failure To Base Pre-Change

Emission Rates On Representative Unit

Performance Is Arbitrary, Capricious,

An Abuse Of Discretion And Contrary

To The Plain Language Of ItsS RUlES .....cceeeeoccons

EPA Acted Arbitrarily In Finding
That WEPCo's Like-Kind Replacement
Project Would NOt Be ROULINE ...viveveenvenncanncnnns

I EPA's New Definition Of What Is
"Routine"” Replacement Has No Rational

BaSiS ® © 0 0 0 0 9 0 9 0 00N P L LN P 0 P O S0 G eGP OGO e s o0

25 EPA's Application Of Its New "Routine"
Replacement Rule To Air Heater Replace-
ments At Port Washington Is Arbitrary
SNQ CEBELCEOUE ¢ oovisiscoo6556065d086adnnesssss

III. EPA'S FEBRUARY 15 NSPS DETERMINATIONS ON
EMISSIONS TESTING AT UNITS 1 AND 4 AND ON
FUEL SWITCHING TO AVOID AN EMISSIONS
INCREASE SHOULD BE REVERSED ..vvvececcccccccccacsannannns

A,

EPA's Test Protocol Was Contrary To
Law And Arbitrary And Capricious .....eeeeeeeeeceess

30

32
32

34

35

38

41

42

45

48

49




IV, 1IN Pl
WASHI
SCOPE

A.

CONCLUSION

EPA's Decision That Facilities Cannot

Avoid An Emission Rate Increase Under

The NSPS Modification Provision Through

The Use Of Clean Fuels Is Contrary to Law .......... 50

NDING THAT THE PSD RULES APPLY TO PORT
NGTON, EPA HAS IMPROPERLY EXPANDED THE
OF THE PSD PROGRAM WITHOUT RULEMAKING ............. 53

EPA's Determination That Emissions After

The Project Will Increase Due To An

Increase In The Production Rate And Hours

Of Operation At Port Washington Is Un-

supported By Any Evidence In the Rulemaking

Record, And Therefore Is Arbitrary And

CAPPICIOUR o vtiivasossosnsasosnetnnescnssssnseecens 55

EPA Was Not Authorized By Its PSD Rules

To Calculate An Emissions Increase At

Port Washington Based On A Comparison

Of Past "Actual"™ Emissions With Future

"POtEntial™ BRISSIONS ...c.civsesveossnsccsssnescess 56

1. The PSD Modification Rule Is Based
On Actual, Not Potential, Emissions .......... 57

2s The Requlatory Definition Of Actual
Emissions Does Not Require The Use Of
"Potential To Emit"™ At Existing Units ........ 58

EPA Had No Authority To Ignore The
"Production Rate/Hours Of Operation"”
Exclusion .......I.......O.l............tl...l.l.... 61

EPA Erred In Determining That The Port
Washington Project Was A Physical Change

And Did Not Involve Routine Maintenance,
Repair, And Replacement .........eceeeeveeeeevceeess 65

0.‘0.'.0.0.0.000..tol.QQ..oO..o.coo..u.o‘unooooonoo 65

=311il~-




TABLE OF AUTHORITIES

CASES: Page

Alabama Power v. Costle, 636 F.2d 323 (D.C. Cir.
1979) @ 8 0 8 8 % 0 0 9 0 P 0P L e GG G TS e N G G e L e e e e e e o e 9 0 0 ® 0 0 0 00 6’ 57

Bethlehem Steel Corp. v. Gorsuch, 742 F.2d 1028
(7th Cir. 1984) ......l..'..l....l...‘....ll.l.l.

Bowen v. Georgetown Univ. Hosp., 57 U.S.L.W. 4057
(UlSl DeC. 12, 1988) Qlll.'....l..l..l'.........'....‘l.. 21

Cardoza v. Commodity Futures Trading Comm'n, 768 F.2d
1542 (7th Cir. 1985) ® & 0 0 0 0 0 0 0 0 00 e e e ® & 2 0 0 0 0 0 0 0 0 0 e e e L B 23

Greater Boston Television Corp. v. FCC, 444 F.2d4 841
(D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971) ..... 23

Motor Vehicle Mfrs., Ass'n v. State Farm Mut. Auto Ins.
Co.' 463 U's. 29 (1983) I....'..'....Q'..l..ll...'....... 24

National Lime Ass'n v. EPA, 627 F.2d 416 (D.C. Cir.

1980) © © 00 0 0 % 00000 ° PP O L L 0L L0 O L0000 S0 e0 e G0 OGSIOOeS

NLRB v. Wayne Transp., 776 F.2d 745 (7th Cir. 1985) .......... 24

Pearce v. Director, Office of Workers' Compensation
Programs, 647 F.2d 716 (7th Cir. 1981) ..v.veeeeennn.. PR

Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375
(D.C. Cir. 1973) ® % 0 9 0 % 0 0 0 0 000 e e e

..'Qo..o.lo.loo.ooocaoto4

Retail, Wholesale & Dep't Store Union v. NLRB,
466 F.zd 380 (D.C. cir. 1972) ® 0 & 0 009 00 0 00 0 e e 00 e e e o

e o 0 0 0 24

St. James Hospital v, Heckler, 760 F.2d 1460 (7th Cir.),
cert. denied, 474 U.S. 902 (1985) tvveeeecococencnnenn

LI ] 24

SEC v. Chenery Corp., 332 U.S. 194 (1946) .vvvveeeeonnnnnnnaa. 21

Service v. Dulles, 354 U.S. 363 (1957) tuuveeeeecoennnnnnnnnns 23

Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981) ...... 5, 52

Sierra Club v. EPA, 540 F.2d 1114 (D.C. Cir. 1976)
judgment vacated, 434 U.S. 809 (1977) ....... N FERE TSR S 5




STATUTES:

Administrative Procedure Act, 5 U.S.C. § 551,
et seg. (1982)

9 U:8.:C 5°88)44) (1082) ..uu. ¢eeeesssessssesesesesees e 22
B U8.Co, 8§ 583 £1982) sicicsnnvosavnnvannmasswninnnsssass 21
5 0.8.C, 5 853b) (IBL) ceesvinisnsssssadues SR ARME U 22
D U.8.C. § 553(C) (1982) iuvvvnnnnvsncnsconncabansessnssss 22

Clean Air Act, 42 U.S.C. S 7401, et seg. (1982)

S 109, 42 VB L TROT s snusssnossdbnssss s s neesns 4
37230, 82 VBl S 7810 sifvscvnnnoninsnnsannisnesosssnssesss -
5 111, 42 UB.C''S TRLY cuucvinissnsnsssncassmesbanensenss 38
§ 111(a), 42 uU.s.C. S 7411(a) ...... e e R LI LTIy 22
S 111(a)(1), 42 U.S.C. S 7411(a@)(1) vuivvreunonconnnnnnnns 53
S 111(a)(1)(A), 42 U.S.C. § 7411(a)(1)(A) .v.vevennennn. 5, 50
S 111(a)(2), 42 U.S.C. S 7411(a)(2) verreeenneennannnnnns S
S 111(a)(4), 42 U.S.C. S 7411(a)(4) tvreverrennnnnnnns PRy
S 111(a)(6), 42 U.S.C. S 7411(8)(6) veevueeeoocenannnnnnnns S
§ 111(a)(8), 42 U.S.C. § 7411(a)(B) .covovcovesccccnsnosss 6
$ 111(b), 42 U.S.C. § 7411(b) ....evvunnn. ceescsscsccscns 22
S 111(b)(6), 42 U.S.C. S 7411(D)(6) veuverereennnoncannnss 22
5 125, 42 Wi8iC. § 7828 .cccoivvvnsossssoencanns smemennes s 34
S 161, 42 U.S.C. S 7471 ..iivvruernneenncncncnnns seavwss B, 22
$ 1681D), 42 UiB.C. § T4IBID) cvvesnsnsnssanvsnnasonssoss 22




§ 169(2)(C), 42 U.S.C. § 7479(2)(C) wrrnrrrrnnsnnnnn, 6, 27
§ 307(b), 42 U.S.C. S 7607(D) +euernneennnssnnnnsnnnnnnss. 2
S 307(d), 42 U.S.C. S 7607(d) vveveerenennnenencnennennes 21
§ 307(d)(1)(C), 42 U.S.C. S 7607(A)(1)(C) vrvrrnrrnnnn... 21
$ 307{AMLIFETY, 42 U.5.C '8 FROTIAIILILI) o urvnnenonscots 21
§ 307(d)(3), 42 U.S.C. § 7607(A)(3) evvunrervnnnnnnn 21, 30
S 307(d)(4), 42 U.S.C. S 7607(A)(4) +erreeeennneennnnnnn 21
S 307(d)(5), 42 U.S.C. S 7607(A)(5) trvreeneeneonennennns 21
S 307(d)(6), 42 U.S.C. S 7607(d)(6) .eevurnnnn.. Sk adps 21

LEGISLATIVE HISTORY:

H.R. Rep. No. 294, 95th Cong., lst Sess. 185
(1977), reprinted in 1977 U.S. Code Cong.

& Admin. News 1264 ...civevevencnncnnnns sesecsescase 33
S. Rep. No. 91-1196, 91st Cong., 2d Sess. 15

(20RD) sseisvensnmnimmunrbvmmennane sosssnssassensssis 5

REGULATIONS:

40 C.F.R. § 51.166 (1988) .uc.cceeeccsocescccccnscoconnnsns 6
80 Ll ) BEEL (YMBB) coovvunsnsstnissnstnsssoss e s o 6
40 C.F.R. § 52.21(b)(2) (1988) ...vveevennnn NPT 3, 57
40 C.F.R. § 52.21(b)(2)(i) (1988) .....ccccceee ‘ e v nn 55
40 C.F.R. § 52.21(b)(2)(iii)(a) (1988) .uiererrrennnnnnnns 8
40 C.F.R. § 52.21(b)(2)(iii)(f) (1988) ....... 8, 61, 63, 64
40 C.F.R. § 52.21(b)(3) (1988) .iiiurrrnereenncenonannanns 8




40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40
40

C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R.
C.F.R,
C.F.R.
C.F.R,
C.F.R.
C.F.R.
C.F.R,
C.F.R.
C.F.R.

C.F.R.

S
S
S
)
S
S

52.21(b)(3) (i) (1988) .tuvrivrrrinnnnnnnnnnnans

52.21(b)(21) (1988) tivvrennnnennnnnnnnnnn 8,

52,2000 (21I(01) (LIBB) sivnvensoscsissmonsne
52.21(b)(21)(iii) (1988) ..ivvevnnnnennnnennnn

Part 60 (1988) .uceereeencancccccoecscecsascssses

Part 60, Subpart D (1988) ...viiirereenoennnennnn

Part 60, Subpart Da (1988) ....vveeeeeconnnn »

S
S
S

S
S
S
S
S
S
S
S
S
S
S

B0 0 URBBEY wis wns s vos vanms wusn s 5 avdy s mpndiin
60.14(a) (1988) .ivuivvinreennnnnnnnnnnn. 30,

BUR1EIDI (R (1988) cucesnvsssnsnsonnnamannsess
60.14(e) (1988) ..vvivinnnennnnnnnnnennnennnns

60.15 (1988) .ccvcosises cssvsesasnsen 9, 41,
60.15(D)(1) (1988) .ccvucssscssoconsensacnnans
60.15(D)(2) (1988) ..vivivrnennnnnnneennennnns
B0 1B(L) SLIBBY sunnvswsvssnsasannsennmnomnswns
60.43a(d) (1988) ..iiviurnrnnennennnnnnennnns

-} up

44
50
46




FEDERAL

REGISTER:

36
39
39
39
39
40
40
40
43
43
43
44
45
45
45
45
45
45

Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.
Fed.

Fed.

Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.
Reg.

Reg.

Reg.

24877
36947
36948
42510
42514
58416
58417
58419
26388
26403
26404
33591
52676
52703
52704
52705
52735
52736

(1971)
(1974)
(1974)
(1974)
(1974)
{1975)
(1975)
(1975)
(1978)
(1978)
(1978)
(1979)
(1980)
(1980)
(1980)
(1980)
(1980)
(1980)

® 0 000000000000 000000000000 40, 49

AR P RPPE AR PP -, DB
i Ema o x funs & 25q B S0 10, 35
SRS GRS S g n A x 58

® ® 0000 000000000000 0000 8’ 61’ 63

® © 0 00000 00000000000 000000000000 61




MISCELLANEQUS:
Ackerman & Hassler, Clean Coal/Dirty Air, Yale
Univ. Pregs (1981)- . ccsissvnissaan N o S 34
Navarro, The Politics of Air Pollution, 59
The Public Interest 36 (Spring 1980) ..... . ahw 33
Webster's New World Dictionary (1984) ............ ies 27, 42

Webster's Ninth Collegiate Dictionary (1983) ........... « 27




PETITIONER'S INITIAL BRIEF

ISSUES PRESENTED FOR REVIEW

1. Whether EPA was required to engage in notice and
comment rulemaking to amend its Clean Air Act regulations that
apply to "modified" sources in order to subject a facility
undertaking like-kind replacements of equipment to New Source
Performance Standards (NSPS) and to Prevention of Significant
Deterioration (PSD) new source permitting requirements?

2. Whether EPA's failure to follow its "modification"”
regulations and past administrative decisions, in determining
that repairs to return Units 1, 4 and 5 at Port Washington to
past maximum operating levels would subject those units to NSPS,
was arbitrary and capricious and contrary to law?

: Wheﬁher EPA acted arbitrarily and capriciously and
contrary to the record in determining that like-kind replacements
at Port Washington Units 1-5 would not be "routine" replacements
under the NSPS and PSD "modification" regulations?

4. Whether EPA acted contrary to its NSPS "modification"
regulations, which require use of "maximum production rate" in
determining facility emission rates, in dictating a "test
protocol” to determine the capacity of Units 1 and 4, when that
protocol called for the use of each unit's lowest production
rate?

S Whether EPA acted contrary to its NSPS "modification"
regulations and the Clean Air Act when it determined that Units 1

and 4 could not avoid an emissions increase by switching to a

lower polluting fuel?
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6. Whether EPA acted arbitrarily and capriciously in de-
termining that "actual" emissions after replacement of equipment
would be greater than past actual emissions under the PSD
"modification” regulations, when the only evidence in the record
showed that there would be no such increase?

7 Whether EPA's failure to follow its PSD "modification"
regulations and past administrative determinations, in concluding
that past "actual” emissions must be compared with future
"potential” emissions to determine an emission increase at a
plant like Port Washington that began "normal operations" long
ago, was arbitrary and capricious and contrary to law?

8. Whether EPA's failure to follow its PSD "modification"

regulations, in determining that the "hours of operation and
production rate increase" exclusion in those rules does not apply
where there has been a "physical change" at the plant, was
arbitrary and capricious and contrary to law?

JURISDICTIONAL STATEMENT

Respondents in this case are Administrator William K. Reilly
and the U.S. Environmental Protection Agency ("EPA"). EPA had
jurisdiction pursuant to S 111 and Part C of the Clean Air Act,
42 U.S.C. S 7411 and SS 7470-79 (1982); see also 40 C.F.R.
$§ 52.21 and 60.5 (1988). This Court has jurisdiction over these
Petitions For Review of final EPA action pursuant to § 307(b) of
the Clean Air Act, 42 U.S.C. § 7607(b) (1982). Final agency
action in No. 88-3264 was a letter to Wisconsin Electric Power

Company ("WEPCo") from EPA dated October 14, 1988. A Petition
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For Review was timely filed on November 23, 1988. Final agency
action in No. 89-1339 was a letter to WEPCo from EPA dated
February 15, 1989. A Petition For Review was timely filed on
February 22, 1989. The cases were consolidated by Order entered
herein on April 4, 1989.

STATEMENT OF THE CASE

This case focuses on the distinction made in the Clean Air

Act ("CAA" or the "Act")l/

between "existing" sources and
"modified” (or "new") sources. Under the EPA decisions at issue
here, a program that involves likg-kind replacement of deter-
iorated equipment at an "existing; facility makes that facility a
"modified” (i.e., "new") facility, subject to stringent new
source requirements. This result applies even though the
like-kind equipment replacement would only enable the facility to
operate up to its original design capacity, and to emit
pollutants only up to those levels associated with that design

capacity.g/

The following discussion summarizes the provisions
of the Act and EPA's requlations addressing existing and modified
(or new) facilities, how EPA has implemented these provisions in

the past, and how it is applying them in this case.

1/ 42 U.S.C. §S 7401 et seqg. (1982). For convenience, all
citations will be to sections of the Clean Air Act. Parallel
citations to the U.S. Code are provided in the Table of
Authorities. Copies of statutes and regulations relied on in
this brief will be presented in the joint appendix filed in this
case.

& As used in this brief, "like-kind replacement” means substi-
tution of new parts that perform the same function as worn or
deteriorated parts at a facility without changing the type or
character of the pollutants emitted.
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THE CLEAN AIR ACT AND EPA'S IMPLEMENTING REGULATIONS

A. The 1970 Act

The 1970 CAA required states to adopt programs to ensure
that concentrations of pollutants in the ambient air would remain
below levels defined by the national ambient air quality
standards (NAAQS) -- standards adopted under § 109 of the Act
designed to protect public health and welfare. Under "state
implementation plans" or "SIPs", existing sources of emissions
musf be controlled as needed to meet the NAAQS.;/

The 1970 Act subjected new sources to additional
requirements to be implemented solely through EPA rulemaking.
Under § 111 of the Act, new sources must meet stringent emissions
standards, called "new source performance standards" or "NSPS."
In setting these standards for "categories" of new sources, EPA
is required to take into account the capabilities of the best
adequately demonstrated system of emissions control for "classes,
types, and sizes" of facilities in that source category, as well
as the economic, energy, and non-air quality environmental
implications of its proposed standards.i/

Congress made clear that NSPS would not apply to facilities

in existence (i.e., under construction or operating) when the

NSPS were proposed, since such facilities could not incorporate

3/ ~CAA § 110; see also Bethlehem Steel Corp. v. Gorsuch, 742
F.2d 1028 (7th Cir. 1984).

4/ See Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C.

Cirs 19730
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the necessary control measures into facility planning and

2/ Congress provided, however, that existing facilities

would become new sources if they were "modified" so as to create
new pollution. Congress defined "modification" as

any physical change in, or change in the
method of operation of, a stationary source
which increases the amount of any air
pollutant emitted by such source or which
results in the emission of any air pollutant
not previously emitted.&

B. The 1977 Amendments

In 1977, Congress amended the Act to include certain
additional regulatory requirements for new sources. First,
Congress provided that future NSPS for fossil fuel combustion
sources must include a "percentage reduction" requirement, so
that new sources would be required in most cases to use
continuous control technology to comply with NSPS.Z/

Second, Congress added a case-by-case new source permitting
program, referred to as ihe "prevention of significant

8/

deterioration” (PSD) program,=’ that required additional air

quality and control technology review for new sources locating in

S/ CAA § 111(a)(2), (6); see S. Rep. No. 91-1196, 91st Cong.,
2d Sess. 15-16 (1970).
(]

/ CAA § 1l11(a)(4).

7/ CAA § 111(a)(1)(A); see Sierra Club v. Costle, 657 F.2d 298
tD.C..Cir, 1981).

8/ EPA had instituted a regulatory PSD program in 1974; see
39 Fed. Reg. 42510 (1974); Sierra Club v. EPA, 540 F.2d 1114
(D.C. Cir. 1976), judgment vacated, 434 U.S. 809 (1977).
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areas attaining the NAAQS.g/ Congress required that EPA define

the scope and content of the PSD program through rulemaking.;g/

Finally, Congress in the 1977 Amendments did not change the
1970 definition of modification but added one clarification.ii/
Moreover, Congress adopted the NSPS "modification" concept for
the PSD program, stating that "modification [has the meaning]
defined in section 1lll(a) ni2/

Cs EPA's Implementation Of The Act

EPA has exercised its authority under the Act to implement

the NSPS program for numerous categories of new stationary

sources.lé/ For steam electric generating units, EPA initially

promulgated NSPS for large units constructed or modified after
August 17, 1971, that allowed such units to use clean fuel,
rather than control technology, to meet the sulfur dioxide

14/

NSPS. In 1979, EPA revised the NSPS pursuant to the 1977

3/  The PSD requirements limit emissions from new sources to
levels at or below those required by the NAAQS, in order to
prevent deterioration of air quality in areas that already attain
the NAAQS. They also require use of "best available control
technology," or BACT, at new sources -- a level of control that
must be at least as stringent as any applicable NSPS. See
Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979).

10/ CAA § 161; see 40 C.F.R. S§ 51.166, 52.21 (1988).

11/ Congress made clear that certain coal conversions are not
modifications. CAA § 11l1l(a)(8).

12/ CAA § 169(2)(C).
13/ See 40 C.F.R. Part 60 (1988).

14/ 40 C.F.R. Part 60, Subpart D (1988).




P

Amendments generally to require large steam electric units
constructed after September 18, 1978 to install sulfur dioxide
control technology to meet a 70 to 90 percent reduction
standard.li/

EPA also undertook during the early 1970s NSPS rulemakings
to define when changes at an existing source transform that
source into a "modified"” (i.e., new) source. This issue was also
addressed in EPA's PSD rulemakings beginning in 1973.

1. The Modification Rule

In the early 1970s, EPA promulgated NSPS rules defining
"modification."” Under those rules, a "modified" facility is one
at which "any physical or operational change" occurs that

"results in an increase in the emission rate of any pollutant to

.16/

which a standard applies. Whether an increase occurs is

determined using the facility's emission rate (in kilograms per

hour) at maximum production levels.il/

To further clarify the
scope of this definition, EPA provided examples that do not
constitute a "modification,” including, inter alia, "routine"”
maintenance, repair or replacement and "increases" in production

rate or hours of operation.lg/

15/ 40 C.F.R. Part 60, Subpart Da (1988).

16/ 40 C.F.R. § 60.14 (1988); see 36 Fed. Reg. 24877, col. 2
(1971); 40 Fed. Reg. 58419, col. 1 (1975).

11/ ?0 C.F.R. § 60.14(b) (1988); 40 Fed. Reg. 58419, col. 1
{1978).

18/ 40 C.F.R. § 60.14(e) (1988).
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Because the PSD program incorporates the NSPS definition of
modification, EPA used the NSPS approach to define modification
in the PSD program. Thus, in 1980, EPA defined a modification
for PSD purposes as a "physical change" or a "change in the
method of operation" that "would result in" an "emissions

n13/ Similar to the NSPS modification rule, EPA

increase.
provided that "a physical change or change in the method of
operation” does not include "routine" maintenance, repair or
replacement, or "an increase in the hours of operation or in the
production rate," unless a federally enforceable permit limits

20/ EPA defined an

hours of operation or production rate.
"emissions increase" for PSD purposes in terms of total annual

emissions (i.e., tons of a pollutant emitted per year), instead
of in terms of kildgrams per hour.gl/

-} The Reconstruction Rule

In developing its NSPS modification rule, EPA became
concerned about replacement projects that would be exempt from
the modification rule but that, when aggregated toéether, could
be so extensive that they were substantially equivalent to
totally replacing the facility "at the end of its useful

n22/

life. To address replacement projects designed to extend the

13/ Id. § 52.21(b)(2) (1988); see 45 Fed. Reg. 52735, col. 3
(1980).

20/ 40 C.F.R. § 52.21(b)(2)(iii)(a) and (f) (1988).

N

1

o

Id. 8§ 52.21(b)(3), 52.21(b)(21) (1988).

N
N
B

40 Fed. Reg. 58417, col. 3 (1975).
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useful life of a facility, EPA in 1975 promulgated the "recon-

. 23/
struction" rule.—

Under the "reconstruction" rule, an existing source will not
be considered "reconstructed" unless the replacement project
involves expenditures that are 50 percent or more of the capital

£3/ Recognizing, however, that

cost of a comparable new facility.
existing sources undertaking such major projects should not
automatically be subjected to NSPS, EPA provided that such
sources would not be considered "reconstructed" if application of
NSPS would be technologically or economically infeasible, or if
consideration of costs, remaining useful life, and effect on
emissions made it inappropriate to apply NSPS to the facility.g—/
Thus, in promulgating the rule, EPA noted that it did not
antiéipate that many facilities would trigger the "reconstruc-
tion" rule, and stated that it would address any more specific
concerns with such "life extension" existing sources in
rulemaking establishing NSPS for specific categories of
sources.gﬁ/

After enactment of the 1977 Amendments, EPA considered
applying the reconstruction rule to the PSD program. After

notice and comment rulemaking, EPA decided not to adopt a

23/ 40 Fed. Reg. 58417 (1975); see 40 C.F.R. § 60.15 (1988).
24/ 40 C.F.R. S 60.15(b)(1) (1988).

25/ I1d. SS 60.15(b)(2), 60.15(f) (1988).

26/ 39 Fed. Reg. 36948, col.3 (1974).
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. 27
reconstruction rule for the PSD program.——/

3. Nature Of Changes Triggering
New Source Requirements

In adopting the NSPS for steam electric generating units in
1979, EPA announced that "few, if any, existing electric utility
steam generating units will become subject to these standards"” as

a result of modification or reconstruction.gﬁ/

In this regard,

the Background Documents explained that replacement of equipment
"with similar parts would not be considered a modification."zg/

However, a "replacement or redesign (that] . . . would

substantially change the physical characteristics of the . . .

emissions, may be a change™” that falls within the modification

30/ Finally, the Background Documents made clear that the

rule,.
reconstruction rule, not the modification rule, was directed at
preventing "the perpetuation of existing SOurces,"él/ and that to

trigger the reconstruction rule, the "modifications or

27/ EPA explained that "the general PSD objective of safe-
guarding existing air quality from significant degradation will
not be undermined by deleting the requirement for review of
reconstruction.”™ 45 Fed. Reg. at 52703, col. 2 (1980).

28/ 44 Fed. Reg. at 33591, col. 3 (1979).

29/ EPA, Electric Utility Steam Generating Units: Background
Information For Proposed Particulate Matter Emission Standards at
5-4, (July 1978) [Record at 3.19] (emphasis added). Background
information documents are developed to provide technical support
and rationale for a proposed requlation at a level of detail
beyond that possible in the Federal Reqister preamble.

30/ I1d. at 5-4 to 5-5 (emphasis added).

31/ 1d. at 5-7.
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replacements” must be "so extensive as to create an essentially

new source [(i.e., meet the 50 percent and other tests]
"ﬁ/

In promulgating the PSD rules, EPA did not suggest any
different understanding of the type of change that would
constitute a "modification." As to the concerns about
"perpetuation” of sources, EPA decided, as noted above, not to
incorporate a reconstruction rule into its PSD program.é;/

II. THE PORT WASHINGTON PROJECT

The Port Washington power plant consists of five 80 megawatt
(MW) coal-fired units placed in service between 1935 and 1950.
Since they were placed in operation, these units have been
operated as needed to meet electricity demand. Each of the five
units has functioned during its recent operating life at its 80
megawatt design capacity.lﬁ/

The Port Washington units are "existing" sources under the
Act, and as such have not been subject to NSPS or PSD
requirements. Instead, they are subject to emission limitations

under the Wisconsin SIP that assure attainment and maintenance of

the NAAQS at full power operation.

32/ 1d.

33/ See supra pp. 9-10.

34/ See Memorandum from Hunton & Williams to WEPCo at 5
(Ju

e
ly 29, 1988) ([Record at 6.15].
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In 1983, a program was initiéted to examine and assess
equipment condition and to provide a basis from which to plan
future plant maintenance activities. In 1984, this program
revealed that deterioration of the air heaters on Units 1-4 and
the rear steam drums on Units 2-5 had become particularly

35/

severe, While Units 2, 3, and 5 could still be operated up to

full design capacity with the deteriorated rear steam drums,

WEPCo determined that extended operation at full boiler pressure

36/

might create an unsafe operating condition. As a result,

WEPCo operated Units 2 and 3 at reduced capacity and Unit 5 was

AL/ At Units 1 and 4, the

voluntarily shut down in 1985.
deterioration of the air heaters prevented the units from

continuing to operate at their maximum design capacity.lé/

35/ Air heaters raise the temperature of the air required for
the combustion of the fuel. The use of preheated air improves
combustion conditions and efficiency. See Babcock & Wilcox,
Steam - its generation and use at 13-4 [Record at 3:11s
Defective air heaters can reduce the capacity of a unit, and
thereby reduce the maximum achievable emission rate. "[S]team
drums are a type of 'header' for the collection and distribution
of steam and/or water within the boilers." September 9, 1988
memorandum at 4. A defective steam drum has no physical effect
on the maximum achievable emission rate of a unit, as reflected
by the fact that the Port Washington Unit 5 was substantially
operated at maximum capacity prior to discovering severe cracking
in its rear steam drum. Letter from Neil B. Childress to Gary
McCutchen (September 26, 1988) [Record at 6.17].

36/ Letter from John W. Boston to Gary McCutchen (April 22,
1988) [Record at 6.10].

37/ Letter from Neil B. Childress to Gary McCutchen (October 11,
1988) [Record at 6.20].

38/ Attachment 4 to Letter from Mark Steinberg to J. Paisie
(November 1, 1988) [Record at 6.24].
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As when any equipment at an industrial facility becomes
defective, WEPCo developed a program for the repair and/or
replacement of the deteriorated equipment with like-kind

3/ None of the program's work elements would result in

parts.
increases in the ability of the units to emit air pollutants (in
either pounds/hour or pounds/MMBtu heat input) over past maximum
levels at design capacity. Indeed, uncontroverted evidence
submitted to EPA showed that projected annual sulfur dioxide
emissions after the program would be less than past actual

emissions.ig/

Only a portion of the replacements would involve
equipment which affects the Company's ability to operate these
units up to full capacity (i.e., the Units 1 and 4 air

heaters).ii/

The remainder of the project would involve repairs
and replacements to address safety considerations (i;e., the rear
steam drums) and otherwise restore unit efficiency and
reliability (e.g., updating the plant control computer).ﬁg/

Following its technical and economic evaluations, WEPCo in

July 1987 submitted its proposed replacement program (which WEPCo

39/ Letter from Thomas J. Cassidy to Jacqueline K. Reynolds
(July 8, 1987) [Record at 6.1); Memorandum from Hunton & Williams
to WEPCo at 6 (July 29, 1988) [Record at 6.15].

40/ Attachment 3 to Letter from John W. Boston to Don R. Clay
(July 14, 1988) [Record at 6.13].

41/ Attachment 4 to Letter from Mark Steinberg to J. Paisie
(November 1, 1988) [Record at 6.24].

42/ Letter from Thomas J. Cassidy to Jacqueline K. Reynolds
(July 8, 1987) [Record at 6.1]; Letter from J.W. Boston to Gary
McCutchen (April 22, 1988) [Record at 6.10].
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referred to as a "life extension" project) to the Public Service
Commission of Wisconsin (PSC) for approval as required by state

43/ After preliminary review, the PSC consulted the

law.
Department of Natural Resources (DNR) regarding the applicable
environmental requirements. DNR determined that the project was
exempt from new source review but requested EPA Region V's
opinion.iﬁ/

EPA Region V recognized that the proposed project would fall
far short of a "reconstruction" program. Moreover, it recognized
that this project would involve only like-kind equipment replace-
ment aimed at preserving historical operating capacity. EPA
Region V nevertheless concluded that the project might be a

modification and referred the matter to EPA headquarters.éﬁ/

ITII. THE EPA HEADQUARTERS' DECISIONS

After reviewing the WEPCo like-kind replacement project, EPA
headquarters decided that the project would constitute a
"modification" for NSPS and PSD purposes in letters dated

October 14, 1988 and February 15, 1989.$§/ EPA's decisions are

43/ Letter from Thomas J. Cassidy to Jacqueline K. Reynolds
(July 8, 1987) [Record at 6.1]. Under state law, WEPCO is
required to obtain approval of the PSC prior to commencing
certain projects.

44/ Letter from Donald F. Theiler to Steve Rothblatt (November
9, 1987) [Record at 6.1)]; Letter from Dale Ziege to Joseph Paisie
(February 5, 1988) [Record at 6.2].

45/ Memorandum from David Kee to Gerald Emison (March 25, 1988)
[(Record at 3.11].

46/ Letter from Lee M. Thomas, EPA Administrator, to John W.
Boston, WEPCo (October 14, 1988), incorporating a Memorandum from

(Footnote con't.)
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summarized below.

A The October 14, 1988 Letter

1. NSPS Modification

Prior to the issuance of the October 14, 1988 letter, WEPCo
submitted information on the maximum capacity levels and emission
rates actually achieved over the past ten years at Units 1-5.
WEPCo also submitted information showing the maximum capacity
levels that could currently be achieved by Units 1-5, if
operations were not constrained by safety concerns with the steam
drums or, in the case of Units 1 and 4, by the deteriorated air
heaters.iz/

In the October 14 letter, EPA, after expressing concern that
these projects would result in "life extension" of these units
(i.e., would perpetuate.the life of these facilities), found that
(1) the like-kind replacements were "physical changes" under the
"modification” rule, and (2) the emission rates achieved by all
five units in 1987 were the "baseline” emission rates for NSPS

applicability purposes. For Units 2, 3, and 5, however, these

rates reflected voluntary decisions by WEPCo regarding safety

(Footnote cont'd. from previous page.)

EPA Acting Assistant Administrator, Don R. Clay, to David A. Kee,
EPA Region V (September 9, 1988) (cited hereinafter as "October
14, 1988 letter" and "September 9, 1988 memorandum, " respec-
tively); Letter from Acting Assistant Administrator Clay to Mr.
Boston, WEPCo (February 15, 1989) (cited hereinafter as "February
15, 1989 letter").

47/ See Letter from Neil Childress to Gary McCutchen (September
27, 1988) [Record at 6.18.].
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considerations (e.g., the "zero" rate for Unit S) and an
electricity demand which did not require operation of the units
at higher capacities. As to Units 1 and 4, their operations were
physically constrained by the air heater problems, but not to the
degree reflected in the 1987 operations.

The fact that these emission rates were not "representative"
of historical normal source operation was, according to EPA,

irrelevant to the NSPS program.ig/

EPA further suggested that
even if these units could be operated up to original design
capacity in spite of the deteriorated equipment, the Company
could not base the pre-replacement emissions on original design
capacity unless that capacity "could be achieved on an
economically sustainable basis" with deteriorated equipment.ig/
EPA compared the unrepresentative pre-project "baseline"

emission rates with post-project emission rates at full design

capacity, and concluded that the project would result in an

48/ October 14, 1988 letter at 5. The length of time between an
equipment failure and replacement seemed important to EPA for
some undisclosed reason. Thus, EPA suggested that WEPCo must use
a zero baseline at Unit 5 because the company had waited too long
to repair the steam drum. See February 15, 1989 letter at 12
(because "unit 5 has been shut down for over four years, not a
weekend, " EPA concluded that the capacity of this unit had become
"zero" megawatts.) Nevertheless, EPA refused to address how long
a facility would have to operate with deteriorated equipment
before a lower emissions baseline would be established for NSPS
purposes. See id. at 11-12 (refusing to respond to "hypothetical
question whether EPA would still have found a zero baseline if
Unit 5 had been shut down on a Friday . . . and WEPCo had sought
to replace that component on the following Monday.").

49/ October 14, 1988 letter at 5.
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increase in emission rates. EPA, again observing that the
project would result in "life extension," then decided that the
like-kind replacement in this case would not be "routine,"22/ As
a result, the October 14 letter found that Units 1-5 at the Port
Washington plant would be "modified," and would have to install
expensive emissions control equipment to meet the NSPS, if WEPCo
proceeded with the proposed replacements.

2, PSD Modification

As in the case of NSPS, EPA examined whether the proposed
like-kind replacements would "result in an emissions increase."
For baseline emissions before the change, EPA used those in
1983-84 because the 1986-87 emissions were not "representative"”

of normal source operations.él/

With respect to emissions
following the project, however, EPA ignored uncontroverted
evidence that the projected emissions after the replacement
project would not be greater than the 1983-84 emissions that EPA
had found were representative of past operations.éz( Instead,

EPA determined that "actual emissions" following the renovation

must be based upon the source's "potential to emit,"éé/

50/ October 14, 1988 letter at 3; September 9, 1988 memorandum
at 3-6.

51/ EPA determined "that the two-year period of 1983 and 1984 --
prior to the source curtailments due to discovery of cracks in
the rear steam drums--are more representative of normal source
operations than the most recent two-year period." October 14,
1988 letter at 5.

52/ Attachment 3 to Letter from John W. Boston to Don R. Clay
(July 14, 1988) [Record at 6.13].

53/ September 9, 1988 memorandum at 7.




-18-

reflecting maximum continuous operations, 24 hours a day, 365

days per year. EPA's decision to compare past, representative
actual emissions with the plant's future potential to emit by

definition resulted in a finding of an emissions increase for all

five units at the Port Washington plant.

EPA also examined whether the like-kind replacement project
would fall within any of the PSD examples of activity that do not
constitute a "modification.” EPA found that the proposed project
would not constitute "routine" repair and replacement.ii/ The
PSD rules explicitly exempt emission increases associated with
increases in hours of operation or production rate (unless
restricted by a federally enforceable limitation). However, EPA
found that the projected emissions increase, due solely to
assumed increases in hours of operation and production rate not
limited by a federal permit, constituted a modification because,
in EPA's view, a "nonroutine” physical change would occur at the

plant.§§/

B. The February 15 Supplemental Decision
h NSPS
Following the -October 14 determination, WEPCo conducted
tests at Units 1-4 to demonstrate that those units were capable
of operating at higher levels than those established as the NSPS

"baseline"” in EPA's October 14 letter. EPA dictated a "test

(61}

54/ See supra p. 17.

(4]
(8]
NG

See September 9, 1988 memorandum at 3; 7, 8.
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protocol” requiring five ten-hour tests at each unit. Under the
protocol, the lowest one-hour capacity level recorded in the 50
hour test would be used by EPA to represent the "maximum
capacity" of the unit, 28/

The tests at Units 2 and 3 showed that they could operate at
their maximum design capacity. The tests at Units 1 and 4
demonstrated levels above those achieved in 1987 that were used
in the October 14 determination.

In its February 15 supplemental decision, EPA agreed that
Units 2 and 3 could be operated up to design capacity in spite of
the equipment deterioration. For Units 1 and 4, however, EPA
rejected the capacity test results primarily due to several pre-
test exceedances of emissions limits, and reaffirmed use of the
baseline contained in the October 14 letter.él/

In its February 15 supplemental decision, EPA also found
that WEPCo could not avoid NSPS by agreeing to accept a permit
restriction to burn a cleaner fuel that would avoid any emission

rate increase.ig/

As a result, according to EPA, the only way
WEPCo can avoid an NSPS emission rate increase would be through

the application of control technology.ég/

56/ Memorandum by David Schulz (November 7, 1988) [Record at
5.13]; Letter from Mark Steinberg to David Schulz at .
(December 6, 1988) [Record at 6.28].

57/ February 15, 1989 letter at 8-9. As a result, under EPA's
supplemental decision, Units 1, 4 and 5 would be subject to NSPS
i1f the Port Washington project proceeded.

58/ Id. at 10-11.

59/ 1d.
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2. PSD

Even though it found that Units 2 and 3 could be operated up
to full design capacity, and therefore would have the same
emission rate before and after any replacements, EPA found that
this factor would "have no impact on the existence of a
significant net emissions increase for PSD purposes."ég/ Rather,
EPA stated that, in finding an emissions increase from the Port
Washington plant for PSD purposes, it had "explicitly assumed
that emissions increases . . . would come not from an increase in
emission rate, but rather from increases in production rate or

n8l/ On this basis, EPA reaffirmed its PSD

hours of operation.
applicability determination for all five of the Port Washington
units.

INTRODUCTION

In the action under review in the present proceeding, EPA
has decided to break with its past practice and bring so-called

"life extension” projects within the scope of the NSPS and PSD

programs.éz/ One would expect that an agency that has made and
60/ 1d. at 9.
6l/ 1d.

62/ The term "life extension" was coined in the early 1980s to
describe comprehensive repair and replacement projects at
existing power plants. WEPCo used this term in describing the
project to the Wisconsin PSC. See supra pp. 13-14. "Life
extension"” has no set meaning and the activities undertaken under
such a project (i.e., repair and like-kind replacement of
defective equipment) are no different than activities undertaken
at plants prior to the time certain utilities began using this
term. See, e.qg., infra pp. 28, 42-45.
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applied legislative rules to implement a requlatory program would
amend those rules if it wanted to expand the program's scope.
Here, however, EPA has attempted to change the scope of its
regulation not through legislative rulemaking, giving affected
parties the right to prior notice and an opportunity to
commentél/ and applying the change prospectivély,éi/ but through
an individual case, with no right to prior notice, no opportunity
to comment, and no limitation on its retroactive effect,

In reviewing EPA's decision in this case, this Court must
apply several basic principles of administrative law. As an
initial matter, while many regulatory statutes give an agency
discretion to change regulatory policy either through rulemaking

or adjudication,§§/

the CAA removed that discretion with respect
to the NSPS and PSD programs.éé/

Under the NSPS provision, § 111, Congress has provided that
the Agency must define by legislative rule which sources will be
regulated and must determine the nature of the regulation (i.e.,

the stringency of controls) in light of specific statutory

63/ S5 U.S.C. § 553 (1982); CAA § 307(d).

64/ Bowen v. Georgetown Univ. Hosp., 57 U.S.L.W. 4057, 4058
(U.S. Dec. 12, 1988).
5

65/ SEC v. Chenery Corp., 332 U.S. 194, 203 (1946).

making in defining NSPS and PSD requirements. CAA

§ 307(d)(1)(C), (I). The CAA's rulemaking requirements include
those imposed by the Administrative Procedure Act. Id.

§ 307(d)(3)-(s).
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67/

criteria. Similarly, under the PSD provisions of the Act,

Part C, the Agency must define by rule the kinds of sources that

are subject to regulation and the kinds of measures that may be

88/ Legislative rules under these

69/

imposed on those sources.
provisions may be applied prospectively only.

Given this regulatory scheme, EPA is not free to implement
changes in its requlatory policies under § 111 and Part C through
adjudication. Unless the Agency in the notice of proposed
rulemaking under § 111 (in the case of NSPS) and Part C (in the
case of PSD) notified affected parties that their conduct would
be regulated under these programs, EPA is precluded from reaching
conduct not identified in those rulemakings. This Court must
review the lawfulness of EPA's action in this case with this
basic principle in mind.

In conducting this review, the Court must determine whether
EPA's decision is supported by the terms of its existing rules,

by the purposes of those rules as revealed in EPA's notices of

67/ CAA S 1ll(a), (b). As part of any NSPS rulemaking, EPA must
consider, and the public must have an opportunity to comment on,
how the proposed rules meet or fail to meet the statutory
criteria for NSPS. Thus, if EPA wants to make any change in the
NSPS program that is inconsistent with the understanding that the
Agency and the public had of the scope and meaning of the NSPS
rules when they were proposed, that change may only be effected
through a new rulemaking revising the NSPS.

68/ CAA S 161.
69/ See id. SS 111(b)(6), 168(b). Id. §§ 553(b), (c), 551(4)

(rules are statements of "future effect"); Georgetown, 57
U.S.L.W. at 4058; id. at 4060-63 (Scalia, J., concurring).
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proposed and final rulemaking, by the Agency's and the public's

understanding of those rules when they were promulgated, and by

the Agency's past implementation of those rules. Any attempt by
the Agency to change its rules through an individual proceeding

such as the one at issue here must be set aside.zg/

Second, even if the decision in question were one that could
be made without rulemaking, which it is not, EPA must still
satisfy the standards that govern this Court's review of agency
action. Thus, if the Court finds that EPA's decision here is
inconsistent with EPA's prior appiicability decisions under its
NSPS and PSD rules, the Court must-determine whether the Agency
has explained and supported its new policy direction. Although
an agency may choose to reverse its own precedents if the
reversal is allowed by the governing statute and regulations, the
agency's decision may not depart from past agency practice
without compelling justification on the record before the

Court.ll/ o

70/ "'[R]egulations validly prescribed by a government adminis-
trator are binding upon him as well as the citizen, and . . .
this principle holds even when the administrative action under
review is discretionary in nature.'"™ Cardoza v. Commodit
Futures Trading Comm'n, 768 F.2d 1542, 1550 (7th Cir. 1985)
(quoting Service v. Dulles, 354 U.S. 363, 372 (1957)); see also,
e.g9., Pearce v. Director, Office of Workers' Compensation
Programs, 647 F.2d 716, 726-727 (7th Cir. 1981).

71/ Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852
(D.C. Cir. 1970) (Leventhal, J.) ("an agency changing its course
must supply a reasoned analysis indicating that prior policies
and standards are being deliberately changed, not casually
ignored, and if an agency glosses over or swerves from prior

(Footnote con't.)
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Finally, an agency reversing prior policy must satisfy the
limitations on retroactive application of agency orders.zg/ As
the D.C. Circuit has observed, "[ﬁ]nless the burden of imposing
the new standard is de minimis, or the newly discovered statutory
design compels its retroactive application, the principles which
underlie the very notion of an ordered society, in which
authoritatively established rules of conduct may fairly be relied
upon, must preclude . . . retroactive" application of the new
standard.Zl/

Applying these principles in this case will show that EPA's
decision violates basic principles of administrative law. The
Agency's decision here effects a basic change in law through a
series of strained determinations that ignore past practice, the

terms of EPA's NSPS and PSD rules, and the regulatory history of

those rules.

. (Footnote cont'd. from previous page.)

precedents without discussion it may cross the line from the
tolerably terse to the intolerably mute" (footnote omitted)),
cert, denied, 403 U.S. 923 (1971); see Georgetown, 57 U.S.L.W. at
4061 (Scalia, J., concurring) ("the principles announced in an
adjudication cannot be departed from in future adjudications
without reason"); cf. St. James Hosp. v. Heckler, 760 F.2d 1460,
1472 (7th Cir.) ("Although an agency is not rigidly bound to its
own precedent, the presumption is against changes in established
policy that are not justified by the rulemaking record.") (citing
Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29 (1983)), cert. denied, 474 U.S. 902 (1985).

72/ Retail, Wholesale & Dep't Store Union v. NLRB, 466 F.2d 380,
389-90 (D.C. Cir. 1972), cited in NLRB v. Wayne Transp., 776 F.2d
745, 751 n.8 (7th Cir. 1985).

73/ Retail, Wholesale, 466 F.2d at 392 (D.C. Cir. 1972).
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According to the Agency: (1) a "modification" can take
place as a result of like-kind replacements that do not in any
way change facility design; (2) an "emissions increase" can occur
even though operation of a facility does not result in emissions
greater than those previously occurring at the unit; (3) replace-
ment of deteriorated equipment is not "routine" even though it
only allows a facility to operate in accordance with original
design and historical operations; (4) an "emissions increase" can
be deemed to occur for NSPS purposes where a facility proposes to
avoid any increase in emissions by burning a cleaner fuel instead
of installing control equipment; (5) and increases in hours of
operation and production rate trigger PSD modification, even
though the PSD rule provides that such increases are neither
"physical” nor "operational" changes.

For the reasons discussed below, each of these
determinations is flawed and reflects an abrupt departure from
controlling law and a change in policy. The consequences of this
change will be severe for both industry and the public.zg/ The
Agency's attempt to change the scope of its NSPS and PSD programs
through this individual proceeding is therefore arbitrary,

. capricious, and contrary to law, and must be set aside.

74/ See, e.g., infra pp. 26-30; Letter from J. Allen Wampler,

Department of Energy, to Don R. Clay (October 12, 1988)
(Supplemental Record at S.4]; Brief of Amici Curiae Alabama Power
oL ,- gt-al.
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ARGUMENT

The central issue in this case is whether like-kind
replacement of equipment that does not alter facility design, and
that creates no new emissions and no increased emissions over
past levels of emissions, is a "modification" under the Clean Air
Act. For the reasons discussed below, EPA's decision to find a
"modification" under these circumstances in this case represents
an abrupt departure from the NSPS and PSD rules and the Agency's
long-standing implementation of those rules. EPA's determination
that this project is a "modification" under the Act must, at a
minimum, be preceded by rulemaking to change the current rules or
to establish new rules.
I« EPA CANNOT SUBJECT SO-CALLED "LIFE EXTENSION"

PROJECTS LIKE THE PORT WASHINGTON REFURBISHMENT
TO _PSD AND NSPS WITHOUT NEW RULEMAKING.

Repair or replacement projects to maintain the original,
normal operating capabilities of existing plants have always been
an element of industrial operations. When pumps break, pipes
corrode, steam headers crack, or other equipment deteriorates or
fails, thereby precluding normal operation of a plant, utilities
have always undertaken like-kind replacement of those components
to restore normal operations in order to maintain reliable
supplies of electricity.zg/ Without such projects, any

industrial facility would quickly deteriorate and become

15/ See, e.q., Letter to Carroll D. Besadny from Jacqueline K.
Reynolds at 1-3 (March 17, 1988) [Record at 6.8].
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76/
useless.—

Under the Clean Air Act, an existing facility will be
treated as a new facility, subject to new source regulations,

77
el Oor reconstructed, and "reconstruc-

only if it is "modified"
tion" is not an issue in this case. The term "modification"
suggests that something more has been done to a facility than
work to keep the facility operating as designed. Under the plain
meaning of this term, "modify" means to "change or alter"lg/ or
"to make basic or fundamental changes."lg/

In this case, EPA argues that, because the "Port Washington

life extension project . . . would involve a substantial

financial investment" in the "renewal"” of the facility, and would

enable operations "well beyond . . . [its] current life

expectancy . . . ," the project is a "modification" that will
trigger PSD and NSPS requirements.gg/ EPA seems to view "life
extended" facilities as a new category of facilities requiring

requlation and wants to put that category into the new source

16/ By contrast, with normal repair, the Electric Power Research
Institute (EPRI) has observed that existing power plants can be
operated up to 50 to 60 years or more. EPRI Journal at 20
(July/August 1987) [Record at 3.10]; see Letter from J.W. Boston
to Gary McCutchen at 2-3 (April 22, 1988) [Record at 6.10].

17/ CAA § 1l1(a)(4), S 169(2)(c).
78/ Webster's New World Dictionary at 914 (1984).

79/ Webster's Ninth New Collegiate Dictionary at 763 (1983); see
infra pp. 32-33.

80/ September 9, 1988 memorandum at 12 (emphasis added).
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programs through the "modification" provisions of the NSPS and
PSD rules. As EPA observes, however, it "could find no examples
in which the Agency had analyzed and issued an applicability
determination for a 'life extension project'."gi/
Far from representing a new category of facilities, however,
the term "life extension" describes only what utilities and other

industrial facilities have done for decades.ég/

Every time a
pump, pipe, steam header, or other piece of equipment deter-
iorates or fails, it is replaced, and that replacement extends
the life of the plant. Without that replacement the plant might
no longer be capable of operating hormally, or at all. 1In other
words, this term merely reflects the truism that any repair or
replacement work that enables continued operation of a facility
in accordance with its original design will, by definition,
extend the facility's life or, perhaps more accurately, postpone
its demise.

The fundamental flaw in EPA's analysis is that EPA's NSPS
and PSD modification rules have never been directed at "renewals"
of existing facilities. At no time in the numerous NSPS

rulemakings conducted over the past 18 years has EPA ever

suggested that like-kind replacement of deteriorated or failed

81/ October 14, 1988 letter at 4.

82/ In recent years, the utility industry has used the term
"life extension” to describe the type of replacement project to
be undertaken in the case of the Port Washington plant. See EPRI
Journal, "Longer Life for Fossil Fuel Plants" (July/August 1987)

[Record at 3.10].
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equipment constitutes a modification,23/ At no time in these

rulemakings did EPA indicate that the cost of repair or like-kind
replacement, or the effect of the repair on unit reliability,
efficiency, or useful life, has any relevance to the modification

requirements.éﬁ/

At no time in the PSD rulemaking did EPA hint
that the modification rules would be triggered by replacements
that did not affect the maximum emission rate of a unit but did
improve or restore reliability and efficiency so that the unit
could reliably increase hours of operation to meet increased
demand.gé/

To the contrary, in past NSPS rulemakings, EPA made clear
that like-kind replacements "would not be considered

n86/

modifications. Further, EPA emphasized that projects

directed at "renewal" of facilities -- projects designed to
"perpetuate” a facility -- would be evaluated under EPA's

87/

reconstruction rule. Nowhere in the preambles or the language

of past PSD rulemakings did EPA question the like-kind

83/ See supra pp. 7-8; infra pp. 34-35.

'co
S

/ Rather, EPA identified all of these factors as relevant to
the reconstruction rule. See supra pp. 8-9.

85/ See, e.q., 45 Fed. Reg. 52704-705 (1980) (discussing
examples of how PSD modification rule would be applied); supra
pp. 8-11.

86/ EPA, Electric Utility Steam Generating Units: Background
Information for Proposed Particulate Matter Emission Standards at
5-4 (July, 1978) [Record at 3.19].

87/ 1d4. at 5-7; see infra p. 35.
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replacement policy embodied in the NSPS modification rule.—g/
If EPA believes now that more rigorous regulation of
so-called "life extension" projects is needed, it must conduct an

analysis under Executive Order 12291, propose changes to its NSPS

and PSD rules in the Federal Register, explain why those changes
are needed, solicit public comment, and adopt such final revi-
sions as are appropriate in light of the rulemaking record.gg/
Until the rules are changed, projects like Port Washington that
fall far short of triggering the reconstruction rule can lawfully
be undertaken without meeting new source requirements.
II. EPA'S EXPANSION OF THE NSPS PROGRAM TO COVER

EXISTING SOURCES THAT MERELY UNDERTAKE LIKE-

KIND REPLACEMENT OF DETERIORATED EQUIPMENT IS
ARBITRARY, CAPRICIQUS, AND CONTRARY TO LAW.

Under 40 C.F.R. § 60.14(a) of the NSPS rules, a
modification"” is a "physical change" to a facility that "results
in" an emissions increase. In the case of Port Washington Units
1 and 4, EPA found that a "physical change" would occur as a
result of like-kind replacement of the air heaters. In the case
of Unit 5, EPA found that like-kind replacement of the rear steam

drum would constitute a "physical change."”

88/ Rather, EPA specifically decided not to include the
"reconstruction” concept -- the NSPS requirement that focuses on
"renewal"” projects designed to extend "useful life" -- in the PSD
rules. 45 Fed. Reg. at 52703 (1980).

83/ CAA S 307(d)(3); see supra pp. 20-24.
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In order to determine whether these "physical changes" would
"result in an [emission rate] increase," EPA compared the
emission rates at Units 1 and 4 when operating with deteriorated
eqﬁipment with the maximum emission rates that could be achieved

90/

with fully functional equipment. For Unit 5, EPA compared an

emission rate of zero (due to shutdown for safety reasons) with
the unit's maximum (fully functional) rate.gl/ It is hardly
surprising that comparison of an emission rate of a unit with
broken equipment that is incapable of normal full load operations
or of safe operations, with an emission rate of the same unit
that following repair is again capable of normal full load
operations, would show an increase in the emission rate.

As the following discussion demonstrates, such an applica-
tion of the NSPS modification rule is contrary to congressional
intent, is inconsistent with the regulatory language and history

of EPA's own rules, and conflicts with EPA's past implementation

of the rule.

90/ Units 1 and 4 at Port Washington have been unable to operate
at full capacity as a result of air heater deterioration. Other
repair and replacement activities at Units 1 and 4 (including the
replacement of the defective rear steam drum at Unit 4) do not
affect the maximum emissions capability in kilograms per hour of
those units. February 15, 1989 letter at 8-9; Memorandum from
David Schulz to Files (January 27, 1989) [Record at 3.29].

91/ Unit 5 has been voluntarily shut down for safety reasons due
to cracks in its rear steam drum. Report of C-E Power Systems
(January 18, 1985), attached to Letter from J. W. Boston to Gary
McCutchen (April 22, 1988) [Record at 6.10); Letter from Neil
Childress to Gary McCutchen (October 11, 1988) [Record at 6.20].
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A. EPA's Expansion Of The NSPS Program
To Cover Like-Kind Replacement Projects
Designed To Restore Historical Operating
Capacity Is Contrary To Congressional
Intent And The NSPS Modification Rule.

The basic issue here is whether Congress in § 111 of the
Act, and EPA in promulgating the NSPS in 1979, intended the term
"modification” to encompass like-kind replacement projects that
neither change the nature of an existing facility, nor allow the
facility to operate differently than it had in the past before
that equipment degraded or failed. The plain meaning of the term
"modify" and the overall thrust of the NSPS program support the
view that like-kind replacement projects are not the type of
projects that Congress, or EPA in 1979, intended to reach under
the "modification" provision.

1. Congressional Intent

The plain meaning of "modify" is "to change or alter"—g/ or
"to make basic or fundamental changes in."gé/ Reflecting the
plain meaning of this term, Congress provided that a facility
(1) must undergo a physical or operational "change" before it is
evaluated under the modification provision, and (2) must create
new emissions and new pollution as a result of that change.

Thus, under the plain meaning of the Act, a unit should not
be deemed "modified"” as a result of replacement of equipment with

equipment similar to that replaced. As in the case of Port

32/ Webster's New World Dictionary at 914 (1984).

93/ Webster's Ninth New Collegiate Dictionary at 763 (1983).
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Washington, such like-kind replacement does not "change or alter"
the design or nature of the facility. Rather, it merely allows
the facility to opefate again as it had before the specific
equipment deteriorated. Equally important, the replacement
creates no new pollution. Emission rates at Port Washington
after the change will be no greater than they have been in the
past, and will be no greater than allowed under the Wisconsin
SIP.

In enacting § 111 of the Act, Congress was careful to limit
the applicability of NSPS to sources that could be designed to
include state-of-the-art pollutioﬁ control technology. The NSPS
were not made applicable to existing sources because Congress
recognized the difficulty and expense of retrofitting control

24/ Similarly, the House made clear

technology on such sources.
that the 1977 Amendments to § 111, requiring that new oil and
coal-fired electric utility plants in most instances install
control technology (e.g., scrubbers), were enacted in order to
ensure an adequate supply of clean oil and coal for existing

sources so that those sources would not have to retrofit

expensive and complex control technology.gé/

24/ H.R. Rep. No. 294, 95th Cong., lst Sess. 185 (1977),
reprinted in 1977 U.S. Code Cong. & Admin. News 1264.

95/ 1d. at 184. 1Indeed, during consideration of the 1977
Amendments, high sulfur coal interests attempted to force
scrubbers on existing sources to maintain markets for high sulfur
coal through the so-called Metzenbaum Amendment in the Senate.
See Navarro, "The Politics of Air Pollution," 59 The Public

(Footnote con't.)
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There is nothing in the legislative history even hinting
that owners of existing facilities should be forced to choose
between letting their facilities deteriorate and having to
retrofit expensive control technology as the price of repairs.
Yet, EPA's decision in this case is predicated upon the alleged
existence of such a congressional intent.gﬁ/ EPA's decision,
therefore, is premised on a fundamental misreading of § 111 and
its legislative history.

2. The Electric Utility NSPS

Congress was not alone in its view that the NSPS would not
be applied to existing sources unless they created new pollution.
EPA itself, in adopting the revised NSPS (Subpart Da) for the
electric utility industry in 1978-79, éxpressed its understanding

that:

(Footnote cont'd. from previous page.)

Interest 36, 39-40 (Spring 1980). The Metzenbaum Amendment,
however, was itself amended to require (1) that costs to
consumers be taken into account, (2) that a specific finding of
"significant local or regional economic disruption"” be made
before control technology could be required, and (3) that a
highly visible procedure for decisionmaking be followed. See CAA
$ 125; B. Ackerman & W. Hassler, Clean Coal/Dirty Air 46-47
(1981). Congress thereby reaffirmed its desire to focus
stringent control technology requirements on new, not existing,
sources.

26/ See October 14, 1988 letter at § ("Congress intended to
address the type of long-term capital investments . . . at 1issue
in the Port Washington life extension project . . . . [TJ]hese
renovations [therefore] would be subject to the requirements of
both programs.").
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(flew, if any, existing steam generators

. . . are expected to qualify under the
modification/reconstruction provisions; thus,
few, if any, existing electric utility steam
generating units will become subject to these
standards.3Z

Even more telling, EPA's Background Information Document for
the Subpart Da NSPS specifically discussed a like-kind
replacement project as a type of project that EPA would not view

28/ According to EPA, only where the

as a modification.
replacement changed the character of the emissions previously
associated with the unit would the modification rule even be

33/ Moreover, as to any program designed to

implicated.
"perpetuate” (i.e., "life extend") a unit, EPA made clear that
the "reconstruction” rule contained the test for determining the
applicability of NSPS.lgg/

In sum, the decision that like-kind equipment replacement
constitutes a "modification” cannot be reconciled with EPA's view

of the law when it promulgated the Subpart Da NSPS.

37/ 44 Fed. Reg. 33591 (1979). The revised NSPS are codified at
40 C.F.R. Part 60, Subpart Da (1988). -

38/ EPA, Electric Utility Steam Generating Units: Background
Information for Proposed Particulate Matter Emission Standards at
5-4 (July, 1978) [Record at 3.19] (hereinafter "NSPS Background
Document"); see supra pp. 10-11.

99/ 1d4. at 5-4, 5-5; see supra pp. 10-11.

100/ Id. at 5-7; see supra pp. 8-10.
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3s The NSPS Modification Rule And
Past Applicability Determinations

EPA's prior applicability determinations under the NSPS
modification rule are consistent with the plain meaning of
"modification" and the explanation contained in the NSPS
Background Document discussed above. They show that
"modification"™ has not been implemented to include like-kind
equipment replacement projects that merely restore normal
operation consistent with historical plant design and past plant
operations.

For example, even where a source has been closed for a
substantial period of time, EPA has found that "those steps
necessary to return the plant to its former operating conditions"

do not trigger NSPS.LQL/

Where an oleum production tower that
had been out of use for several years prior to 1974, and that had
been physically removed from the production process in 1974, was

proposed to be replaced two years later (in 1976) so that the

101/ See Memorandum to Jack R. Farmer, Chief, Standards
Development Branch, from Michael A. James, Attorney, Air Quality
and Radiation Division (February 14, 1973) [Record at 2.l1]. See
also Memorandum from Edward Reich, Director, Division of
Stationary Source Enforcement, to Sandra S. Gardebring, Director,
Enforcement Division, Region V (October 3, 1980) [Record at 2.11]
(A facility was permanently shut down and removed from the
state's emission inventory, yet EPA found that restarting the
facility after four years would not trigger NSPS, since the
facility was an "existing" source.); Memorandum from Edward
Reich, Director, U.S. EPA Division of Stationary Source
Enforcement, to William N. Sawyer, Attorney, General Enforcement
Branch, EPA Region II (September 16, 1980) [Record at 2.10]
("Resumption of operations will not increase emissions over the
source's previous operating emissions.").
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facility could resume normal operations, EPA found that the like-

kind replacement to restore former operating conditions did not

102/ Where another facility "add[ed]

constitute a modification.
. . . a baffle wall and rebrick(ed] . . . a furnace" to restore
normal operations, EPA found that the work did not constitute a

2/ Where a refinery replaced a

modification triggering NSPS.
deteriorated regenerator cyclone after eight years--equipment
essential to the normal operation of the facility--EPA found that

104/ And where a

the work was "routine” and not a modification.
facility undertook a project that cost forty-three percent of the
cost of a comparable new facility, a project that would enable
"20 additional years of operation," EPA did not even analyze the
project under the modification rule. Rather, it addressed the
project under the "reconstruction" rule, and found no

reconstruction.lgé/

102/ Letter from O.W. Lively, Acting Director, Enforcement
Division to Gary D. Whaley, Ozark-Mahoning Company, at 1 (October
1976) [Supplemental Record at S.3]. EPA explains in this letter
that "modification™ would not occur where the facilities are

"operated in the same manner as they had been previously designed
to operate [and] . . . . emit[] no more of the specified
pollutants than the original facility had."” Id. at 2 (emphasis
added). Significantly, this letter was issued one year after the

NSPS modification rule was revised to its current form. 40 Fed.
Reg. 58416 (1975).

103/ Memorandum from Edward Reich, Director, Division of
Stationary Source Enforcement, to William N. Sawyer, General
Enfogcement Branch, Region II (September 16, 1980) [Record at
2:101].

104/ Letter from Kenneth Eng, Chief, Air Compliance Branch,
Region II, to Dale E. Choate, Mobil 0Oil Corp. (September 7, 1988)
[(Record at 2.21].

105/ See Memorandum from Edward Reich, Director, Division of
Stationary Source Enforcement, to Earl J. Stephenson, Director,

(Footnote con't.)
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In sum, as EPA's past NSPS applicability decisions reveal,
EPA has never considered a project to return a plant to its

former operating condition to constitute a modification under the

NSPS rules.lgé/

B. EPA's Failure To Base Pre-Change
Emission Rates On Representative Unit
Performance Is Arbitrary, Capricious,
An Abuse Of Discretion And Contrary
To The Plain Lanquage Of Its Rules.

In this case, EPA admitted in its PSD determination that the
emission levels during periods when Units 1-4 were operating in a
deteriorated condition (and Unit 5, not operating at all) were
not "representative" of normal unik operation.lgl/ Nevertheless,
EPA concluded that the NSPS emissions increase evaluation must
compare the emission rates of the units immediately prior to the

project (reflecting abnormal operation with deteriorated

equipment, units 1 and 4, or shutdown for safety reasons, unit 5)

(Footnote cont'd. from previous page.)

Enforcement Division, Region VII (December 8, 1977) [Record at
205].

106/ Under § 111 of the Act, EPA must identify the sources to
which an NSPS will apply and must consider the cost, energy, and
environmental implications of applying the standard to a
particular class of sources. EPA has never considered the
consequences of applying NSPS to projects like the Port .
Washington project which restore capacity without triggering the
NSPS "reconstruction" rule.

107/ October 14, 1988 letter at 5 ("the two year period of 1983
and 1984 -- prior to the source curtailments . . . are more
representative of normal source operations than the most recent
two-year period. This conclusion is appropriate in light of
WEPCo's historical operations.").
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with those after the project (reflecting restored normal, safe
operation for these units). The Agency attempts to justify its
comparison of emissions between deteriorated and normal equipment
by asserting that, in contrast to the PSD program, "there is no

'representative emissions' concept under [the NSPS] . . .
108/

program.

EPA's decision in this regard is contrary to its own rules,
as well as to the Agency's past implementation of those rules.
Section 60.14(b) of the NSPS modification rule addresses the
emissions increase calculation. Section 60.14(b)(1) provides for
the use of EPA "emission factors"” in cases, like this, where a
prediction must be made whether a proposed action would result in
a future increase.

Section 60.14(b)(2) also provides forAtesting to measure the
actual emission rate of the unit before and after a change. This
provision specifies that emissions testing is to be "based on

representative performance of the facility."lgg/

If "representative performance" governs the emissions
testing method for determining actual emissions before and after
a project, it follows that "representative performance" must also
govern the "emission factor" calculation. It would make no sense
to have a predictive technique like the "emission factors" be

based on a fundamentally different criterion than the measurement

—

08/ Id.

03/ 40 C.F.R. § 60.14(b)(2) (1988) (emphasis added).
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technique, because the predictive technique would always produce
different results than the measurement technique. 1In short,
under the plain language of the requlation, EPA is wrong in
asserting that "there is no 'representative emissions' concept
under (the NSPS] . . . program."iig/

EPA's use of nonrepresentative emission rates (i.e., rates
reflecting deteriorated equipment) is also inconsistent with the
regulatory history of the NSPS rules. Thus, under the general
NSPS testing requirements, EPA has observed that "representative"
conditions reflect conditions that are "representative of the
highest emission levels" that reflect "normal operating

conditions" for the source.lll/ Similarly, when EPA adopted the

NSPS modification rule, it provided that application of emission
factors under § 60.14(a) (1) should "utilize parameters such as

maximum production rate" of the facility and that emission

factors should be based on "representative operating
nid 2/

conditions. Given this background, it was arbitrary for EPA
to select, out of a ten-year emissions history that showed
operation of all units at their design capacity, the emission

rates achieved in a year that the units had not operated at

110/ October 14, 1988 letter at 5.
111/ Letter from Richard Wilson to R.E. Sommerland (July 6, 1973)
(emphasis added) [Record at 2.2]; Memorandum from Richard Denney
to Robert Duprey (May 29, 1974) (emphasis added) [Record at 2.3);
see also Memorandum from Jack Farmer to Edward Reich (November 1,
85) [Record at 2.15].

2

 §

—
w

/ 39 Fed. Reg. 36947, col. 1 (1974) (emphasis added).




-41-

design capacity due to equipment deterioration (Units 1 and 4)

y 213/ Accordingly, this Court

and safety considerations (Unit 5
should hold that EPA erred in reading the "representative"
emissions concept out of the NSPS rules and should remand to EPA
with directions to apply maximum design capacities in using the
NSPS emission factors for Units 1, 4, and 5.

Cis EPA Acted Arbitrarily in Finding

That WEPCo's Like-Kind Replacement
-Project Would Not Be Routine.

Under the NSPS modification rule, "routine" maintenance,
repair, and replacement are not modifications.;ié/ EPA advanced
four reasons for concluding that replacement of the air heaters

at Units 1-4 and the steam drums at Units 2-5 of the Port
nll5/

Washington plant would not be "routine. First, EPA stated

that these components are "major," suggesting that replacement of

113/ This result is especially egregious in the case of Unit 5.
This unit could still operate up to full design capacity with the
cracked steam drum, but was shut down merely as a precautionary
matter. Letter from Neil Childress to Gary McCutchen

(October 11, 1988) [Record at 6.20]. Bringing such a facility
back on line after equipment repair has not previously been
considered to trigger NSPS. See supra pp. 36-38.

114/ 40 C.F.R. § 60.14(e)(1) (1988). This provision is "subject
to . . . 8§ 60.15" of the rules, which is the "reconstruction”
provision. Replacements that are "routine" may be so substantial
in cost that they trigger the reconstruction rule, thus leading
to an evaluation of whether application of NSPS is technically or
economically feasible regardless of the fact that an emissions
increase is exempt under the modification rule. See supra
pp.8-10.

115/ September 9, 1988 memorandum at 4-6. As noted above, in
light of the February 15, 1989 letter, the only replacements now
relevant to the NSPS applicability determination are the air
heaters for Units 1 and 4 and the rear steam drum for Unit 5.
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"major" equipment cannot be routine. Second, EPA stated that the
replacements would extend the life of the units, suggesting that
any work that results in a longer facility life is not routine.
Third, EPA asserted that replacement of these components was not
routine because it is "not frequently done." Finally, EPA noted
that the work was not routine because it would be expensive,

For the following reasons, EPA's attempt to place new
limitations on what can be considered "routine" is contrary to
law and should be set aside. Moreover, even if EPA's new rule on
what is "routine" is accepted, EPA has applied that rule in this
case in a manner that is arbitrary and capricious.

1, EPA's New Definition Of What Is "Routine"
Replacement Has No Rational Basis.

A "routine" activity is, by the plain meaning of the term,
an activity that is "customary" or "a regular, more or less

unvarying procedure.“liﬁ/

Under the plain meaning of this term,
therefore, replacement is "routine" if it reflects a "customary"
or "regular procedure." Certainly, like-kind replacement of
deteriorated equipment to enable a plant to operate normally is a
customary and regular procedure in industry, and should be

considered 'routine."lll/

ebster's New World Dictionary at 1241 (1984).

116
|

16/ W
17/ See Wisconsin PSC, Department Correspondence from R. S.
Cullen and D. M. Dasho at 8-9 (March 7, 1988) [Record at 6:5]
(the WEPCo project is the kind of project that is "done on a
routine basis at power plants as needed . . . . This type of

work goes on at power plants on a regular basis.")
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This reading of "routine" is consistent with the objectives
of the NSPS program. Repair and replacement activity designed to
maintain plants in proper working order will not result in a
fundamental change in facility size or design.léé/ Thus, EPA has
found that it is "routine" to replace major equipment (old
regenerator cyclones) at a refinery, even after an extended
period of time (eight years of deterioration), in order to return
the facility to its normal operating capacity.iig/

Under the plain meaning of "routine," therefore, the
frequency of replacement is not, as EPA would have it, the
determinative factor. When a piec; of equipment is no longer
operating properly, it is customary, i.e., "routine”, in industry
to replace that equipmeht with a similar piece of equipment.ng/

EPA also suggests that a replacement project that is

"costly" or involves a "major" piece of equipment cannot be

118/ See Memorandum from Edward Reich to Howard Bergman

(October 3, 1978) [Record at 2.7] ("Routine replacement means the
routine replacement of parts, within the limits of reconstruc-
tion."); see also Letter from Jacqueline K. Reynolds, Wisconsin
PSC, to Carroll D. Besadny, Wisconsin DNR, at 2 (March 17, 1988)
[(Record at 6.8].

119/]Kenneth Eng to Dale Choate (September 7, 1988) [Record at
2:211.

120/ The NSPS rule states that routine "maintenance," as well as
routine "repair and replacement," is not a modification. The
term "maintenance"” may well denote activity of a frequent or
repetitive nature, and as such is very different from the term
"replacement.” Whether a given type of activity is "routine,"
however, must be determined in light of the activity in question
-- i.e., in this case equipment "replacement," and not
"maintenance."
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routine.l—l/ The NSPS rule, however, on its face rejects the

notion that the cost or importance of the equipment to be
replaced is a relevant factor. Section 60.14(e) (1) provides that
"routine" maintenance, repair and replacement is "subject to" the
"reconstruction" rule, which applies only to projects that
involve repairs and replacements that amount to more than

50 percent of the cost of a new unit. This language makes clear
that, where the cost of a "routine" project increasing emissions
exceeds the 50 percent test, the unit would be subject to the
"reconstruction" rule notwithstanding its exemption from the
"modification” rule. Thus, the routine replacement rule on its
face recognizes that the high cost of a project has no bearing on
whether the replacement is “routine."lzz/

Finally, EPA suggests that a replacement project cannot be
routine where it would extend the life of a facility. All repair
and replacement projects, however, have such an effect. Without
any repair or replacement, even a new facility could not operate
normally but for a relatively short period of time. This
additional restriction on what is routine therefore makes no

sense.lﬁ/

121/ September 9, 1988 memorandum, at 4-6. EPA nowhere defines
how costly a project must be to be nonroutine, or what
constitutes "major" equipment. See id.

122/ Indeed, it may be more "routine” to replace major or
expensive equipment, given its central role in the production
process, as compared to minor equipment that may have only a
small effect on the overall production capacity of a facility,

123/ Moreover, the "perpetuation" of facility life was addressed
by EPA under the reconstruction rule, not the modification rule.

See supra pp. 8-10.
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In sum, the factors EPA applied to define "routine" in this
case were created for this case to produce a pre-determined
result. Nothing demonstrates this better than the item of
equipment that EPA used in the 1979 Steam Electric Plant NSPS
rulemaking as an example of a like-kind replacement that would
not be considered a modification--coal pulverizers.lgé/
Pulverizers are major items of equipment that enable coal to be
burned in the boiler. They are rarely replaced and their
replacement can cost millions of dollars. When replaced, boiler
efficiency may be improved and unit life is certainly extended
since operations are not possible without properly functioning
pulverizers. Nevertheless, EPA has stated that like-kind
replacements of pulverizers are not modifications.lgé/

In conclusion, if EPA wants to change the scope of the
"routine" replacement rule to limit it to minor, inexpensive, and
frequent replacement projects that have no effect on facility
life, it should initiate rulemaking. EPA's attempt to impose
additional conditions on the use of this rule in this case is
contrary to law and must be set aside.

- EPA's Application Of Its New
"Routine"” Replacement Rule To Air

Heater Replacements At Port Washington
Is Arbitrary And Capricious.

Based upon EPA's new limitations on the routine replacement

124/ NSPS Background Document at S-4 [Record at 3.19].

125/ 1d.
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rule established in the October 14, 1988 decision, WEPCo
submitted to the Agency additional information showing that
replacement of the air heaters at Units 1 and 4 were routine even
under EPA's new view of the rule. EPA responded on February 15,
1989, rejecting the Company's additional analysis.izé/ Even
accepting EPA's new limitations on the routine replacement rule,
EPA's February 15 decision does not withstand scrutiny under an
arbitrary and capricious standard based on the record.

As to cost, the air heater replacements for Units 1 and 4
would be less than six percent of the cost of a new affected

127/

facility. These costs are only twelve percent of the level

that would trigger an analysis under the "reconstruction”
rule.lgg/

As to the "frequency" criteria, WEPCo presented EPA with 40
examples of air heater replacements that have occurred in the
utility industry since promulgation of the modification rule.l—g/
EPA's response was twofold: (1) that the air heaters that have
been replaced were of a different design than those at WEPCo's
units, and (2) that although the repiacements have occurred at 40

units, no one unit has had to replace an air heater more than

27/ Letters from J.W. Boston to Gary McCutchen (May 19 and 27,
) [Record at 6.11, 6.12].

Letter from Mark Steinberg to Dale Ziege (January 11, 1989)
r
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once ._39/

That air heater design differs among utilities should not
affect an inquiry into whether their replacement has been routine
in the industry. An air heater, of whatever design, has an
identical function at all power plants. So long as the air
heater replacement does not alter the plant's design capacity or
change the character of emissions, that replacement is "routine."
The fact that the Port Washington air heater design is unique
would mean that no replacement of equipment with a unique design
could ever be considered "routine."

Moreover, whether any given unit has replaced an air heater
frequently is not germane to whether replacement of that type of
equipment is "routine" within the industry. In accordance with
the plain meaning of this term, replacement of a piece of
equipment only once or twice in the life of a unit may be routine
if accepted industry procedure is to replace that equipment when
it deteriorates, rather than to close the plant permanently.
Indeed, EPA's own contractor, Radian Corporation, has found that
air heater replacements are "common" in the electric utility

industry.lél/

It is significant to note that although EPA knew
at least as early as 1986 (and probably long before that) that

air heater replacements are common, the Agency never attempted to

131/ Memorandum from Kathy Wertz, Radian Corporation, to Dianne

130/ February 15, 1989 letter at 7 and note 6.
/
yrne, EPA, at 3 (July 3, 1986) [Record at 3.5].
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apply the modification rule to a single one of those replacement
projects before the Port Washington case.

In sum, faced with WEPCo's evidence regarding "routine"
replacement, EPA simply redefined what "routine" means to place
WEPCo's project outside of EPA's ever-evolving rule. As the
Public Service Commission of Wisconsin, an expert in the field of
electric utility regulation, has noted,

[m]Jaintaining a plant in good condition to
insure the adequacy of its performance and
reliabil%%g/is a normal way for a utility to
operate,x3¢
EPA's decision that the replacemeﬁt work at issue here was not
routine is arbitrary and capricious, and should be set aside.
III. EPA'S FEBRUARY 15 NSPS DETERMINATIONS ON EMISSIONS

TESTING AT UNITS 1 AND 4 AND ON FUEL SWITCHING TO
AVOID AN EMISSIONS INCREASE SHOULD BE REVERSED.

On the assumption that the Port Washington October 14
determination was correct, WEPCo sought relief through capacity
tests and a proposal to burn cleaner fuel to avoid any emissions
increase at Units 1 and 4. In response, EPA's February 15, 1989
letter contains determinations (1) on the capacity to be used in
predicting pre-change emissions for NSPS purposes and (2) on
switching to clean fuels to avoid NSPS. Both determinations
reflect, once again, the Agency's single-minded commitment to

classifying Port Washington as a "modified source," without

132/ Letter from Jacqueline K. Reynolds, PSCW, to Carroll
Besdany, Secretary, Wisconsin Department of Natural Resources at
1 (March 17, 1988) (emphasis added) [Record at 6.8].
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regard to EPA's own rules or the established procedures for
revising those rules.

A, EPA's Test Protocol Was Contrary
To Law And Arbitrary And Capricious.

In this case, EPA had to use the "emission factor" test in
its NSPS rules to determine whether there will be an emission
rate increase at the Port Washington units.l;;/ EPA's rules, and
their regulatory history, require the use of the "maximum
production rate" of a unit in applying the "emission factor." As
EPA explained in 1974,

Emissions from a source can . . . fluctuate
daily in response to routine physical and
operational changes. When an estimating
technique such as emission factors is used to
determine if emissions have increased, these
fluctuations are not important since these
techniques utilize parameters such as maximum
production rate, which do not reflect daily
fluctuations, in calculating emission
rates.134

EPA's test protocol in this case dictated a 50 hour test and
provided that the lowest one-hour capacity achieved would be the
"baseline" for determining pre-project emission rates.;éé/
Selection of the "lowest" production rate rather than "maximum"
production rate for use in the "emission factor" test is contrary

to EPA's rules and, for this reason, must be set aside.

133/ Because this is a pre-change determination, EPA must predict
whether an emission increase will occur. The "emission factor"
test is the only technique available to make this prediction
under EPA's rules. 40 C.F.R. § 60.14(b)(1)(1988); see 40 Fed.
Reg. 58416, col. 3 (1975).

134/ 39 Fed. Reg. 36947, col. 1 (1974).

135/ See supra pp. 18-19.
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B. EPA's Decision That Facilities Cannot
Avoid An Emission Rate Increase Under
The NSPS Modification Provision Through
The Use Of Clean Fuels Is Contrary To Law.

Assuming arquendo that WEPCo's proposed like-kind replace-
ment project for Units 1, 4, and 5 is a modification under the
NSPS rules (i.e., assuming that the emission rate increase
determination must be based on a comparison of operations with
deteriorated equipment and operations with replacement
equipment), WEPCo proposed to eliminate any possible emission
rate increases at Units 1 and 4 by switching to a lower sulfur
and ash coal and accepting a permit condition precluding a switch
back to a higher sulfur and ash coal.léﬁ/ Accordingly, under
WEPCo's proposal, the replacement project combined with an
enforceable fuel switch would not "result[] in an increase in the
[sulfur dioxide and particulate matter] emission rate(s]" from
those units.lél/

EPA decided in response that, under the NSPS rules, an
emission rate increase may not be avoided by switching to a lower

138/

emitting fuel. EPA asserted that § 111 of the CAA as amended

in 1977

136/ The federally enforceable condition was proposed by WEPCo in
response to an earlier suggestion by EPA that WEPCo could not
avoid an increase through fuel switching where the company was
free to switch back to a higher polluting fuel under 40 C.F.R,

$ 60.14(e)(4). See February 15, 1989 letter at 10.

137/ 40 C.F.R. § 60.14(a) (1988).

138/ February 15, 1989 letter at 10-11.
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reflects a basic political decision that
fossil fuel-fired sources not rely only on
natural occurring less-polluting fuels to
comply with the NSPS. Instead, Congress
declared that compliance must depend in part
upon the application of . . . control
technologies.222

Based on this alleged statutory requirement that a new
source must achieve compliance with NSPS through the use of

control technologies, EPA made a remarkable leap in logic to

conclude that

it would be inconsistent with the legislative
intent for EPA to allow sources to use lower-
sulfur fuel to avoid coverage of NSPS . . . .
If EPA were to follow such a course, numerous
modifications to existing facilities could
escape coverage in_a manner contrary to the
statutory purpose.l40

In other words, because, according to EPA, new sources must use
scrubbers to meet new source standards, existing sources must use
scrubbers (rather than clean fuels) to avoid an emissions
increase that would trigger new source standards.

The plain language of the Act provides no support for EPA's
remarkable interpretation. In 1977, Congress amended the
standard-setting provision of § 111 to direct that future NSPS
include a "percentage reduction” requirement as a means of

assuring that new sources not abandon high sulfur coal

markets.lﬁl/ Congress did not, however, make any similar change
138/ '14. at 10.
Id. at 11 (emphasis in original).

140/
1541/

0
41

CAA § 111(a)(1)(A).
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in the "modification” provision that apply to existing

142/ Instead, Congress enacted S 125 of the Act to

sources.
address fuel switching at existing sources.lél/ In sum, EPA's
attempt to read the 1977 Amendments addressing the standard-
setting portion of § 111 into the modification provision has no
basis in the Act. Section 125 of the Act, which is inapplicable
here, is the only section of the Act that can possibly constrain
fuel switches at existing sources.

Moreover, the February 15 determination is inconsistent with
EPA's interpretation of the revised § 111 as allowing new sources
to comply with post-1977 NSPS using clean fuels. For example,
new plants burning anthracite coal, sources located in
noncontinental areas, resource recovery facilities, and certain
others need not install pollution control equipment under that
NSPS, but can comply using clean fuels.lii/ These provisions-
were not even questioned in the subsequent litigation addressing
the revised NSPS for electric utilities, and the D.C. Circuit
held that § 111 does not impose a rigid percentage reduction

145/

requirement on new sources. Thus, EPA's rationale that § 111

142/ If anything, Congress expressed satisfaction with the
existing modification provision when it incorporated it without
change into the PSD program. See supra p. 6.

143/ See supra note 10l1. Under that provision, the Governor of a
State must petition EPA to block a fuel switch and EPA must make
a number of economic and other findings to block the use of a
lower sulfur fuel.

144/ See, e.q., 40 C.F.R. § 60.43a(d) (1988).

145/ Sierra Club v. Costle, 657 F.2d 298, 318-322 (D.C. Cir.
1981).
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requires existing sources to install control technology in order
to avoid an emission rate increase is inconsistent with the
standards that EPA itself established for new sources under the
1977 Amendments.iiﬁ/

Finally, even if EPA's assessment of congressional intent
were correct, this is but another egregious example of the
Agency's refusal to follow the only lawful means of changing NSPS
regulatory requirements -- i.e., through rulemaking. EPA's NSPS
modification rules were adopted prior to the 1977 Amendments.

The 1977 Amendments were not self-executing. Just as EPA had to
engage in rulemaking to revise it; NSPS to incorporate percentage
reduction, it would have to engage in rulemaking to incorporate
the perceived congressional intent to bar fuel switching in the
modification rules.

In sum, EPA's decision that low emitting fuels cannot be
used to avoid an emission rate increase is contrary to law and
should be reversed.

IV. IN FINDING THAT THE PSD RULES APPLY TO PORT

WASHINGTON, EPA HAS IMPROPERLY EXPANDED THE

SCOPE OF THE PSD PROGRAM WITHOUT RULEMAKING.

In the case of the PSD "modification" rule, EPA recognized

146/ Moreover, § 111(a)(l) requires EPA to consider the cost,
energy, and environmental impacts of applying control technology
standards to new sources. EPA has nowhere considered these
impacts with respect to the control technology requirement
discussed above for Port Washington. Rather, in promulgating the
NSPS for electric utilities, EPA concluded that few sources would
have to install control technology under either the modification
or reconstruction rules. See supra pp. 10-11,
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that the lower capacity at the operating Port Washington units
and the zero capacity at Unit 5 were not "representative" of

47/

normal operations.l—— Thus, for PSD purposes, notwithstanding

certain contradictory statements in the September 9 memorandum

and October 14 letter,lig/

EPA assumed that the Port Washington
units could operate up to their design capacities and, as a
result, the replacements would not cause an increase in the
maximum emission rate (i.e., the maximum instantaneous, hourly,
or daily emissions) of any of the units.lﬁg/

One would have thought that repairs and replacements that
have no impact on this emission rate of a unit could not be
viewed as changes that "result in" an emissions increase for PSD
purposes. According to EPA, however, the PSD requirements were
triggered at Port Washington because "EPA explicitly assumed

. . emissions increases at Port Washington [that] would come

not from an increase in emission rate, but . . . from increases
150/

in production rate or hours of operation.”

147/ October 14, 1988 letter at 5.

148/ For example, in finding this facility subject to PSD review,
EPA stated that "[t]he purpose of the project is to significantly
enhance the present [i.e., deteriorated] efficiency and capacity
of the plant," see e.g., September 9, 1988 memorandum at 4, yet
found that "the two-year period . . . prior to the source
curtailments due to [equipment deterioration] . . . are more
representative of normal source operations."” October 14, 1988
letter at 5. Thus, for PSD purposes, EPA assumed that the
repairs and replacements would only enhance efficiency, not
increase capacity.

149/ February 15, 1989 letter at 9-10.
150/ 1d. (emphasis added).
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EPA's rationale underlying its PSD applicability
determination ignores the plain meaning of its PSD rules and the
Agency's past determinations under those rules. For the reasons
discussed below, the PSD rules do not require new source review
where the changes do not increase the emission rate of a unit and
where there are no federally enforceable limitations on the
production rate or hours of operation of that unit. EPA's PSD
applicability determination must be set aside.

A. EPA's Determination That Emissions After

The Project Will Increase Due To An Increase
In The Production Rate And Hours Of Operation
At Port Washington Is Unsupported By Any

Evidence In The Rulemaking Record, And
Therefore Is Arbitrary and Capricious.

Under EPA's rules, unless a physical or operational change

"results in" an increase in "actual emissions," a facility is not

subject to the PSD program.lél/

EPA's finding that the Port
Washington project will result in an increase in actual emissions
due to an increase in production rate and hours of operation has
no factual support in the record. Indeed, all of the evidence in

the record compels a contrary finding.lég/

151/ 40 C.F.R. SS§ 52.21(b)(2)(i), (3)(i); see infra pp. 56-60.

152/ The Port Washington plant has a lengthy operating history.
Based on that operating history, EPA defined representative,
actual emissions from this plant for the period before the
replacement project using average emissions for calendar years
1983 and 1984. October 14, 1988 letter at 5. The record
indicates that the annual sulfur dioxide emissions for 1983-84
were about 24,000 tons per year. Attachment 3 to Letter from
John W. Boston to Don R. Clay (July 14, 1988) [Record at 6.13].
EPA adopted this emission level in the October 14, 1988 letter at
Enclosure A,

(Footnote con't.)
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Where an Agency action rests upon a factual finding, as is
the case here with EPA's finding that "actual" emissions will
increase due to increases in production rate and hours of
operation, the Agency's action is arbitrary and capricious if it

153/

is not supported by "[aldequate proof" in the record. EPA's

finding that PSD will be triggered by a production rate and hours
of operation increase is unsupported by any evidence in the
record and therefore must be set aside.
B. EPA Was Not Authorized By Its PSD Rules
To Calculate An Emissions Increase At
Port Washington Based On A Comparison

Of Past "Actual" Emissions With Future
"Potential"™ Emissions.

EPA attempts to justify its actions by asserting that, under
the PSD rules, evidence as to future actual emissions is not
relevant to the emissions increase calculation. Rather, EPA
argues that its rules require the use of future "potential
emissions" (assuming operations for 365 days at full capacity) at

existing sources that propose to undertake repairs and

(Footnote cont'd. from previous page.)

Based on past operating history and load projections, WEPCo
projected representative, actual emissions that would occur after
the replacement project. That evidence shows that sulfur dioxide
emissions after renovation would range from 4,000 tons in 1989 to
13,000 tons in 1997 -- substantially less than past actual
emissions that EPA determined were "representative."

Attachment 3 to Letter from John W. Boston to Don R. Clay (July
14, 1988) [Record at 6.13]. EPA never challenged the factual
accuracy of this evidence.

153/ National Lime Ass'n. v. EPA, 627 F.2d 416, 430 (D.C. Cir.
1980).
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replacements.iéi/ This approach will always result in a finding

of an emissions increase, since no industrial facility ever
operates or is intended to operate at full capacity, twenty-four
hours a day, year in and year out.

The "potential to emit" assumption was included in the rules
for new units that had no operating history, not for existing
facilities that had a history of operations. EPA's decision to
impose such an "actual-potential" rule in this case is arbitrary,
capricious, an abuse of discretion and contrary to law.

1. The PSD Modification Rule Is Based
On Actual, Not Potential, Emissions.

The first definition of modification in the PSD context was

promulgated by EPA on December 5, 1974, and focused, as did the

155/

NSPS rule, on "actual" emissions from a facility. In

response to the 1977 Amendments, EPA promulgated a revised rule
on June 19, 1978, that stated the measure of an emissions

increase not in terms of actual emissions, but in terms of

n156/ 157/

"potential to emit. In Alabama Power Company v. Costle,=——

the June 1978 modification definition was remanded by the U.S.

154/ September 9, 1988 memorandum at 7. Presumably, if the
source had begun operations following the renovation, EPA's
conclusion would change.

155/ 39 Fed. Reg. 42510, 42514 at col. 2 (1974). This rule was
promulgated, of course, before Congress amended the Act in 1977
to require a PSD program.

156/ ?3 Fed. Reg. 26388, 26403-04 (1978), 40 C.F.R. S 52.21(b)(2)
(1988).

157/ 636 F.2d 323, 399-402 (D.C. Cir. 1979).
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Court of Appeals. When EPA promulgated final rules in response
to the remand, it rejected the "potential to emit" approach.léé/
Under the current PSD modification rule, therefore, a "major

modification" results from a net increase in "actual emissions

from a particular physical change or change in method of

."L§2/ If no increase in

operation at a stationary source .
actual emissions will "result" from (i.e., be caused by) a
physical or operational change, the inquiry is complete, and no
modification exists. Thus, EPA's refusal to use actual emissions
in the Port Washington analysis in favor of "potential emissions"
conflicts with the terms and reguiatory history of EPA's PSD
regulations.

The Regulatory Definition Of Actual

Emissions Does Not Require The Use Of
"Potential To Emit" At Existing Units.

Despite the focus of the PSD modification rule on "actual
emissions,"” EPA argues that 40 C.F.R. § 52.21(b)(21) (defining
"actual emissions") requires the use of "potential to emit" to
define source emissions "[w]lhere, as here, the source has not yet

160/ The term

begun operations following the renovation work."
"actual emissions" in this provision is defined as the "actual

rate of emissions of a pollutant from an emissions unit" as
161/

computed in accordance with this subsection. This provision

45 Fed. Reg. 52676 (1980).

/
159/ 40 C.F.R. § 52.21(b)(3)(i)(a) (1988) (emphasis added).
/ September 9, 1988 memorandum at 7.

/

40 C.F.R. § 52.21(b)(21)(i) (1988) (emphasis added).
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then states that,

(i]n general, actual emissions as of a par-
ticular date shall equal the average rate, in
tons per year, at which the unit actually
emitted the pollutant during a two-year

‘ period which precedes the particular date and
which is regresentative of normal source
operation,162/

The provision goes on to state that where an emissions unit "has

not bequn normal operations . . . actual emissions shall equal
w163/

the potential to emit of the unit on that date. It is this
latter provision that EPA argues requires it to use "potential to
i emit" to define future emissions at Port Washington.
Under the plain meaning of this rule, however, the use of
"potential emissions” has a role only where there have been no
"normal operations"” at a facility. In other words, it only
applies in the case of a proposed new emissions unit to be
constructed at the site of an existing plant.
This conclusion is confirmed by EPA's past application of

the PSD rule to source modifications. For example, when EPA

considered whether equipment changes and additions at an existing

162/ 1d. § 52.21(b)(21) (ii) (1988). 1If an earlier period is
"representative,” as EPA found was the case here, that period
must be used. Id.

163/ Id. § 52.21(b)(21)(iv). The rule contains one other
definition of actual emissions. See id. § 52.21(b)(21)(iii)
(Where a facility has an allowable emission rate, "the
Administrator may presume that source-specific allowable
emissions for the unit are equivalent to the actual emissions of
the unit.") 1If "allowable emissions" were used to define Port
Washington emissions before and after the project, no emissions
increase would be predicted.
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pulp and paper mill would trigger PSD review, the Agency
concluded that it could not use "potential emissions" to define

the "actual" emissions of this plant because "this source has
wl64/

been in operation for some time. . .

Moreover, as recently as May 1988, EPA was not applying a
past actual/future potential approach. In reviewing an oil
company's proposal to reactivate, after necessary equipment
repair and replacement, two petrochemical plants that had been
shut down since 1978 and 1981, EPA's Region II Administrator
determined that because the shutdown

was not intended to be of a permanent nature,

the reactivation of these facilities would

not be considered equivalent to the

introduction of new sources for PSD

purposes.165/
Accordingly, EPA compared past and future allowable emissions and
determined that reactivation would not increase emissions. Had
such a comparison been made in the instant case, no increase
would have been projected.

For the foregoing reasons, EPA's decision represents a
substantial expansion of the scope of the PSD program,
accomplished without notice and comment rulemaking. Because this

decision is inconsistent with EPA's current modification rule and

past practice, it should be set aside.

164/ Memorandum from Edward E. Reich to Michael M. Johnston at 2
(July 28, 1983) (emphasis added) [Supplemental Record at S.11%
165/ Letter from Christopher J. Daggett to Pedro A. Santiago Rios
May ¢4

( 1988) [Supplemental Record at S.5].
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c, EPA Had No Authority To Ignore The "Production
Rate/Hours Of Operation" Exclusion.

The performance of any industrial facility is in constant
flux, as a result of normal variability in process equipment,
product demand, and equipment deterioration and repair. All of
these factors influence how much of a substance a facility emits
to the air at any moment in time. The overriding characteristic
of industrial operations and emissions, therefore, is varia-
bility.

The 1980 final PSD rules provided that

A physical change or change in the method of
operation shall not include . . . [aln
increase in the hours of operation or in the
production rate, unless such change would be
prohibited under any federally enforceable
permit condition which was established after
January 6, 1975 . . . .166/ .

In the preamble to the rule, EPA explained this exclusion as

follows:

While EPA has concluded that as a general
rule Congress intended any significant net
increase in . . . emissions to undergo PSD

. « . review, it is also convinced that
Congress could not have intended a company to
have to get a NSR [new source review] permit
before it could lawfully change hours or rate
of operation. Plainly, such a requirement
would severely and unduly hamper the ability
of any company to take advantage of favorable
market conditions.l167

166/ 40 C.F.R. § 52.21(b)(2)(iii)(f) (1988); 45 Fed. Reg. at
52735-36 (1980) (emphasis added).

2

167/ 45 Fed. Reg. at 52704, col. 2 (1980). EPA recognized that
"any change in hours or rate of operation that would disturb a
prior assessment of a source's environmental impact should have

(Footnote con't.)
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The purpose of this rule, therefore, is to allow sources to

increase production rate and hours of operation up to design
capacity, consistent with the terms of any new source permit.L—g/
In this case, EPA and WEPCo agree that EPA's finding of an
emissions increase was due solely to an assumed increase in the
annual hours of operation and production rate at the plant and an

169/ fai

increase in the maximum emission rate of any unit.
rejecting WEPCo's argument that emissions increases due to an
increase in "production rate or hours of operation" cannot be
considered an "increase" triggering the PSD modification rule,

EPA asserted, without explanation, that this portion of the

(Footnote cont'd. from previous page.)

to undergo scrutiny." Id., col. 3. This reference is to the
"federally enforceable" limitation restriction on the "production
rate/hours of operation" exclusion. Where there is such a limit,
the limit has been used to assess the source's environmental
impact. While EPA cites this language in support of its
determination, September 9, 1988 memorandum at 8, the preamble
statement is irrelevant to Port Washington. Port Washington has
no federally enforceable limits on its "production rates” or
"hours of operation" and none were assumed when Port Washington's
"environmental impact" was determined under the Wisconsin SIP
using allowable emissions at maximum capacity. Thus, applying
the "production rate/hours of operation" exclusion to Port
Washington will not disturb any prior environmental impact
assessment of Port Washington's emissions.

168/ This portion of the PSD rule was earlier explained as
allowing "an increase in the production rate, if such increase
does not exceed the operating design capacity of the source." 43
Fed. Reg. at 26404 (1978). None of the replacements at Port
Washington will enable the units to operate above their design
capacity.

| 169/ February 15, 1989 letter at 9.
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modification rule does not apply if there is a nonroutine
physical change at a facility (as that term was defined by EPA in

this case).llg/

EPA's position in this matter is diametrically opposed to
the plain language of the PSD regulations stating that an
emissions increase due to "[a] physical change or change in the
method of operation shall not include . . . [those caused by] an
increase in the hours of operation or in the production rate"
unless prohibited by a federally enforceable permit term.lli/

EPA cannot point to any language in the regulations or the

Federal Register preamble which bar the production rate/hours of

operation exclusion where there have been "nonroutine" physical
P 4

172/ No language imposing such a limit

changes at a source.
exists.

Moreover, EPA's conclusion that 40 C.F.R.
§ 52.21(b)(2)(iii)(f) does not apply when preceded by a
"nonroutine" physical change is contrary to EPA's prior deter-
minations under the identical regulation. For example, when EPA

issued a determination that PSD would not apply to a project that

involved physically converting stationary gas turbines from oil

/ September 9, 1988 memorandum at 3, 8.

170
171/ 40 C.F.R. § 52.21(b)(2)(iii)(£f)(1988) (emphasis added).
These regulations were promulgated at 45 Fed. Reg. 52656, 52735
(1980).

172/ EPA only cites an irrelevant preamble statement about
disturbing a "prior assessment" of environmental impact. See
supra note 167.
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to gas, a "nonroutine," once-in-a-lifetime physical change that
would enable the facility to burn gas and operate a greater
portion of time, EPA stated that

(alctual emissions could increase only if

there is an increase in the production rate

or hours of operation, both of which are

specifically exempt from PSD review. (See 40

CFR 52.21(b)(2)(iii)(f)).173/
EPA was not concerned that nonroutine physical changes preceded
the increase in production rate or hours of operation in finding
that the project did not trigger psp, 114/

Had EPA applied the plain language of its requlation in the

case of Port Washington, as it had in the case of this oil-to-gas
conversion, EPA would not have concluded that assumed increases
in production rate and hours of operation trigger PSD review.;lé/
EPA cannot ignore its rules. It is bound by them until modified

178/ EPA's refusal to apply the

through new rulemaking.
"production rate/hours of operation" exclusion, therefore, was

contrary to law.

173/ Memorandum from Edward Reich to Amasjit Gill (June 24, 1981)
[Record at 2.12].
1

174/ As recently as November 6, 1987, EPA acknowledged that the
exclusions concerning physical or operational changes must be
read together, not separately. The Director, Air Management
Division, Region IX stated "the PSD requlations exclude from the
definition of physical or operational change 'an increase in the
hours of operation or in the production rate.' 40 C.F.R.

§ 52.21(b)(2)(iii)(f)" (emphasis added). Letter from David P.
Howe?amp to Robert T. Connery at 6 (November 6, 1987) [Record at
2:171.

175/ See supra pp. 17-18.
176/ See supra note 70.
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o, EPA Erred In Determining That The Port Washington
Project Was A Physical Change And Did Not Involve
Routine Maintenance, Repair, And Replacement.

For the reasons discussed above with respect to the NSPS
modification rule, EPA's decision that the proposed like-kind
replacement project at Units 1-5 is not "routine" is arbitrary
and capricious and contrary to law.

CONCLUSION

For the foregoing reasons, EPA's decision that the proposed
like-kind replacement project at the Port Washington power plant

will trigger NSPS and PSD review should be set aside.

Respectfully submitted,
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RESPONDENTS’ JURISDICTIONAL STATEMENT

The jurisdictional summary in the petitioner’s brief is
correct insofar as it asserts the jurisdiction of this Court to
review the final determinations of the U.S. Environmental Protec-
tion Agency (EPA) regarding the applicability of new source per-
formance standards (NSPS) and the prevention of significant
deterioration (PSD) program to petitioner’s Port Washington life
extension project. Petitioner’s jurisdictional statement is
incorrect to the extent that its petitions for review constitute
a collateral challenge to EPA’s underlying NSPS and PSD fegula-
tions. Pursuant to Clean Air Act section 307(b) (1), 42 U.S.C. §
7607 (b) (1), those nationally applicable regulations were subject
to review only in the U.S. Court of Appeals for the Dist;ict of
Columbia Circuit within 60 days of their promulgation, and may
not be reviewed in this Court.

ISSUES PRESENTED

1. Whether EPA reasonably interpreted the definition
of "modification” under the Clean Air Act and its own regulations
as encompassing any physical or operational change not specifi-
cally excluded by that definition, including ”like kind replace-
ments” under electric utility ”life extension” projects.

2. Whether EPA reasonably found that WEPCO’s life
extension project, involving the unprecedented replacement of
major components at the Port Washington plant in order to restore
generating capacity lost because of age-related deterioration and
to extend useful life by 20 Years as the plant nears its retire-

ment date, is not within the narrow NSPS and PSD exemptions for
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"routine” maintenance, repair and replacement.

3. Whether EPA reasonably found that emissions in-
creases made physically and economically possible by extensive
renovations to WEPCO’s Port Washington plant are not within the
narrow NSPS and PSD exemption for emissions increases that result
from increased production rates or hours of operation which are
necessary to respond to market fluctuations.

4. Whether EPA reasonably interpreted its NSPS regula-
tions as defining an increase in emissions rate as an increase in
current pollution-generating capacity, without regard to fuel
switches.

5. Whether EPA reasonably interpreted its PSD regula-
tions as determining a net emissions increase by comparing repre-
sentative actual emissions before prospective physical changes
with potential emissions following those changes where the modi-
fied emissions unit has not begun normal operations.

STATEMENT OF THE CASE

I. STATUTORY PROVISIONS

A. The Clean Air Act
The Clean Air Act Amendments of 1970 (”CAA” or the

"Act”), originally codified at 42 U.S.C. §§ 1857 et seq. (1976
ed.), established a combined federal and state program to control
air pollution. Under sections 108 and 109 of the caA,l EpPA is to

promulgate national ambient air quality standards (”NAAQS”)

lror convenience, all specific citations will be to sections
of the Clean Air Act. Parallel citations to the U.S. Code are
provided in the Table of Authorities.
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specifying maximum permissible concentrations of air pollutants.?
Section 110 of the CAA requires each state to develop and submit
to EPA for approval a state implementation plan (”SIP”) that pro-
vides for attainment and maintenance of the NAAQS.

In section 111(b) (1) (A) of the Act, Congress also
required EPA to promulgate technology-based standards of perfor-
mance for categories of new stationary sources that cause or
contribute significantly to air pollution which_may reasonably be
anticipated to endanger public health or welfare. Under section
111(a) (2) of the Act, a stationary source for which a new source
standard of performance (NSPS) is applicable is defined as

any stationary source, the construction or
modification of which is commenced after the publication
of regulations (or, if earlier, proposed regulations)
prescribing a standard of performance under this section
which will be applicable to such source.
"Modification” is defined broadly in section 111(a) (4) as
any physical change in, or change in the method
of operation of, a stationary source which increases the
amount of any air pollutant emitted by such source or
which results in the emission of any air pollutant not
previously emitted.
(emphasis added). Section 111 was "designed to prevent new (air]
pollution problems” by regulating both newly constructed sources
of pollution and existing sources that increase their emissions.

National Asphalt Pavement Ass’n v. Train, 539 F.2d 775, 783 (D.cC.

Cir. 1976). See also H.R. Rep. No. 1146, 91st Cong., 2d Sess. 3

’

2 NAAQS consist of primary and secondary air quality
standards which are required to protect the public health and
welfare, respectively, from adverse effects resulting from
exposure to criteria pollutants in the ambient air.
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reprinted in 1970 U.S. Code Cong. & Admin. News 5356, 5358.

B. The 1977 Amendments to the Clean Air Act.

In August 1977, Congress adopted further extensive
changes to the CAA and recodified the amended Act at 42 U.s.c. §§
7401 et seg. (1982) (Pub. L. No. 95-95, 91 stat. 685).

1. Revisions to the NSPS.

The NSPS provisions were revised in several ways. Con-
gress amended section 111 to require sources regulated under that
section to apply the best technological system of emissions
reduction the Administrator determined to be adequately demon-
strated and feasible considering a variety of factors. Section
111(a) (1) . Moreover, for fossil fuel-fired stationary sources,
Congress required that emissions standards could not be met by
simply burning low sulfur fuels. Congress did so by providing
that a standard of performance must require a percentage reduc-
tion in the emissions that would have resulted from the use of
untreated fuels. Section 111(a) (1) (A) (ii). See H.R. Rep. No.
294, 95th Cong., 1st Sess. 183-88, reprinted in 1977 U.s. Code
Cong. & Admin. News 1077, 1262-67.

2. The PSD Program.

The 1977 Amendments also added a new Part C to the caa
including, in sections 160 - 169, a program for the prevention of
significant deterioration of air quality (the ”psp~” program) in
Clean air areas which had achieved the NAAQS. The congressional
purposes were to protect the public from adverse health and wel-

fare effects that might result from exposure to a pollutant at
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levels below the NAAQS, to maximize opportunities for
economicgrowth consistent with the preservation of existing clean
air resources, and to insure that any decision to increase air
pollu-tion is made only after a careful, public evaluation of all
the consequences of such a decision. Section 160(1) - (5).

These PSD purposes are implemented through a complex
preconstruction review and permitting program applicable to the
construction or modification of a ”major emitting facility”3 in
areas of the country that have attained the NAAQS for a given
pollutant. Most fundamentally, air quality is preserved by esta-
blishing incremental ceilings that limit total increases over
ambient ”“baseline” pollutant concentrations in a given area. See
sections 163, 165(a)(3), and 166. The first permit application
in an area triggers the baseline; subsequent applicants may draw
upon the remaining ”“increment.”

To maximize the available increment and to further the
spread of advanced pollution control technologies, section
165(a) (4) requires that PSD permits specify use of the best
available control technology (”BACT”), which must be at least as

stringent as any applicable NSPS.

3section 165(a) (1) requires that every major emitting
facility obtain a permit meeting the substantive PSD requirements
prior to construction. Section 169(1) defines ”major emitting
facility” as a stationary source which emits or has the potential
to emit 250 tons per year or, in the case of a source in certain
industrial categories, 100 tons per year, of any air pollutant.
Section 169(2) (C) defines ”construction” to include
"modification” of a facility as defined for NSPS purposes in
section 111(a) (4).
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C. Judicial Review Under the Clean Air Act.

Section 307(b) (1) of the Act authorizes the courts of
appeals to review certain enumerated regulatory decisions and
“any other final action of the Administrator.” Actions that are
locally or regionally applicable are reviewable in the appropri-
ate circuit, while an action of nationwide scope and effect may
be reviewed only in the D.C. Circuit. Section 307(b) (1). 1In
general, a petition for review must be filed within 60 days of
EPA’s final action. A petition for review may be filed at a
later date only if it is based solely on grounds arising after
the sixtieth day. Id. As a prerequisite to appellate juris-
diction under this ”arising after” exception, a party must first

petition EPA for rulemaking based on the new grounds. E.q.,

Maine v. Thomas, 874 F.2d 883 (1st Cir. 1989); Group Against Smog
& Pollution, Inc. v. EPA, 665 F.2d 1284, 1289-90 (D.C. Cir.

1981).

ITI. REGULATORY BACKGROUND OF THE NSPS AND PSD MODIFICATION
REQUIREMENTS

A. The Two-Step Test for Modifications: Twin Branches of
A Single Tree.

The modification provisions of the NSPS and PSD pro-
grams grow from a single statutory trunk, the very broad defini-
tion of "modification” in section l1l1(a) (4). Under both respec-
tive programs, EPA has developed a highly refined two-step test
for determining whether activities at an existing facility con-
stitute a modification subject to new source requirements. 1In

the first step, which is largely the same for NSPS and PSD, EPA
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determines whether a physical or operational change has occurred.
If so, EPA proceeds in the second step to determine whether the
physical or operational change will result in an emissions in-
Crease over baseline levels. In this second step, the applicable
rules branch apart, reflecting the fundamental distinctions
between the technology-based purposes of NSPS and the technology
and air quality concerns of PSD.

Briefly, the NSPS program is concerned with hourly
emissions rates, expressed in kilograms or pounds per hour.#4
Emissions increases for NSPS purposes are determined by changes
in the hourly emissions rates at maximum capacity. PSD is con-
cerned with total annual emissions to the atmosphere, expressed
in tons per year.5 Emissions increases under PSD are determined
by changes in annual emissions. In order to understand the cur-
rent requirements governing NSPS and PSD applicability determin-
ations, it is useful to summarize the evolution of the modifica-
tion rules for the respective programs.

B. Physical or Operational Change.

The very broad definition cf physical or operational

change in section 111(a) (4) could, standing alone, theoretically

eéncompass the most mundane activities at an industrial facility

4 aAn hourly emissions rate is the product of the
instantaneous emissions rate, i.e., the amount of pollution per
unit of fuel combusted or materials Processed, (such as pounds of
sulfur dioxide emitted per ton of coal burned) times production
rate (e.g., tons of coal burned per hour) .

SAnnual emissions are the product of the hourly emissions
rate (which is the sole concern of NSPS) times the hours of
operation per year.

N
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-= even the repair or replacement of a single leaky pipe or a
change in the way that pipe is utilized. However, EPA has always
recognized that Congress obviously did not intend to require
every physical or operational change to be potentially subject to
new source requirements, and that it would be administratively
impracticable to do so. Accordingly, EPA has substantially
narrowed this term in its NSPS and PSD regulatory definitions
through the adoption of common-sense exemptions.excluding certain
categories of charges.

Regarding NSPS, EPA’s original regulations provided
that certain physical and operational changes would not trigger a
modification. See 36 Fed. Reg. 24,876, 24,877 (1971) (codified
at 40 C.F.R. § 60.2(h) (1972)). Under 40 C.F.R. § 60.2(h) (1)
(1972), a routine replacement or repair would not be considered a
physical change. The definition of modification also excluded
from the term ”“change in method of operation” an increase in the
production rate, if such increase does not exceed the operating
design capacity of the affected facility. 40 C.F.R. § 60.2(h) (2)
(1972). In 1974, EPA proposed amendments to clarify the defini-
tion of "modification” as it would be applied by the Agency in
determining NSPS applicability. 1In particular, the proposal
added a new section 60.14(e) further detailing what physical and
operational changes would “not, by themselves, be considered
modifications” even though the emission rate may increase. See
39 Fed. Reg. 36,946, 36,948, col. l, 36,949, col. 3. EPA promul-

gated the revised NSPS rules in 1975. 40 Fed. Reg. 58,416. They
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were subject to judicial review in the D.C. Circuit at that time
under section 307(b), and were the subject of challenge by both

industry and environmental groups. See ASARCO, Inc. v. EPA, 578

F.2d 319 (D.C. Cir. 1978). The court of appeals upheld those
portions of the NSPS regulations relevant to this case.

The 1975 NSPS regulations exclude three types of
physical or operational changes relevant to this case:

(1) Maintenance, repair, and replacement which the
Administrator determines to be routine . . . @

(2) An increase in production rate of an existing
facility, if that increase can be accomplished without
a capital expenditure on the stationary source
containing that facility.
(3) An increase in the hours of operation.
40 C.F.R. § 60.14(e) (1) - (3) (1976).
The current PSD regulations contain similar exclusions:
(a) Routine maintenance, repair and replacement;

* * % * *x

(f) An increase in the hours of operation or in
the production rate, unless such change would be
prohibited under any federally enforceable permit
condition . . . .

40 C.F.R. § 52.21(b)(2) (iii)(a) and (f).

The preambles to the NSPS and PSD regulations adopting
the exclusions for ”“routine” maintenance, repair, and replacement
contain no specific discussion of how "routine” was to be con-
strued. Both preambles, however, reflect that EPA specifically
intended to shape the exclusions for increases in production

rates and hours of operation in accordance with the purposes of

the new source programs. In promulgating the NSPS production
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rate exclusion, EPA expressly deleted a provision from the 1971
regulations that had applied the exclusion to production in-
creases up to the operating ”design capacity” of the facility.
Instead, EPA declared, the exclusion would be limited to produc-
tion rate increases that do not exceed actual operating capacity.
39 Fed. Reg. 36,948 (proposed rule).

EPA further limited the production rate exclusion to
increases which can be accomplished without a ”;apital expendi-
ture,” i.e., investments in long-term betterments in excess of
the Internal Revenue Service’s annual asset repair guidelines.

40 C.F.R. § 60.14(e) (2) (1988). See 39 Fed. Reg. 36,949, col. 1
(proposed rule); 40 Fed. Reg. 58,416, col. 2 (final rule).

The exclusions for increases in production rates and
hours of operation are lumped together in the PSD regulations,
and contain no explicit link to capital expenditure. 40 C.F.R.

§ 52.21(b) (2) (iii) (f). However, EPA identified three factors as
delineating the exclusions’ scope, two of which echo the concerns
underlying the capital expenditure limitation in the analogous
NSPS exclusion. The Agency stated:
[EPA] is also convinced that Congress could not have
intended a company to have to get a (PSD] permit before
it could lawfully change hours or rate of operation.
Plainly, such a requirement would severely and unduly
hamper the ability of any company to take advantage of
favorable market conditions. The emphasis of the
relevant statutory provisions on ”"construction”

strongly supports EPA’s interpretation of Congress’
intent. See, e.g., section l165(a), 42 U.S.C. § 7475.
At the same time, any change in hours or rate of
operation that would disturb a prior assessment of a

source’s environmental impact should have to undergo
scrutiny.
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45 Fed. Reg. 52,704 (1980). Thus, simple changes in production
levels to keep abreast of market fluctuations do not trigger PSD,
but review is required where production increases are linked to
construction activity. The third factor -- disallowing the
exclusion where it would affect assumptions regarding a source’s
environmental impact -- addresses PSD air quality planning

concerns not at issue under NSPS.

C. Emissions Increases Under NSPS: The Difference Between

Current Maximum Emissions Rate and Maximum Emissions
Rate After the Physical or Operational Change.

Section 60.14 of 40 C.F.R. clarified the definition of an

emissions increase for NSPS purposes and the methods for deter-
mining whether an increase will occur. Under section 60:14 an
increase in emissions occurs if the hourly emissions rate
increases. EPA considered and rejected other mechanisms such as
total annual emissions. See 39 Fed. Reg. 36,947, col. 1.
Section 60.14(b) of 40 C.F.R. sets forth four specific mechanisms
by which EPA (or a source) can determine whether a physical or
operational change results in an emissions increase: emission
factors, material balances, continuous monitoring systems and
manual emission tests. Where emissions factors do not demon-
strate to the Administrator’s satisfaction whether an increase
will occur, one of the other methods may be used. Where actual
emissions tests are run, tests shall be run under such conditions
as the Administrator shall specify to the owner or operator based

on representative current performance of the facility. 40 C.F.R.

§ 60.14(b) (2). All operating parameters which may affect the
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emission rate are to be held constant.

D. Emissions Increases Under PSD: The Difference Between

Representative Actual Emissions and Potential to Emit

After the Change.

1. EPA’s Initial Requlations and the Alabama Power

Decision.

In 1978 EPA promulgated PSD regulations to implement
the 1977 CAA Amendments. Those regulations limited PSD coverage
to only ”"major” modifications, where a physical or operational
change increased a source’s “potential to emit” by the same 100
or 250 tons per year threshold that Congress established for
brand new major emitting facilities, without regard to the effect
of pollution control devices on uncontrolled emissions. See 43
Fed. Reg. 26,380, 26,391 (1978).

In a decision addressing numerous provisions of the
1978 regulations, the D.C. Circuit remanded EPA’s definition of
"modification” in three key respects. Alabama Power Co. v.
Costle, 636 F.2d 323 (D.C. Cir. 1979). First, the court held
that a source’s potential to emit must take into account the
anticipated functioning of air pollution control equipment
designed into the facility. Id. at 353. The court also held
open the possibility that enforceable restrictions on operations
could also ”limit potential to emit.” Id. at 355 n.73. Second,
in light of the broad definition of modification in section
111(a) (4) as "any” increase in emissions, the court ruled that
EPA lacks authority to exempt emissions increases except on
grounds of de minimis or administrative necessity, noting further

that this would be inconvenient and costly to industry. Id. at
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400. Third, the D.C. Circuit ruled that EPA had broad discretion
to apply the netting or ”bubble” concept, such that physical or
operational changes which increase emissions could be offset by
contemporaneous emissions decreases, and PSD would not apply at
all if there were no net emissions increase. Id. at 402-03.

2. The Current PSD Requlations.

In response to Alabama Power, EPA substantially revised
its PSD regulations in August 1980. 45 Fed. Reg. 52,676.% The
changes regarding modifications reflected all of the court’s key
findings noted above. 1In particular, EPA provided that increases
in actual emissions would govern coverage. See id. at 52,700
(citing Alabama Power). Thus, the 1980 regulations redefined
"major modification,” as

any physical change in or change in the method of operation
of a major stationary source that would result in a
s;gnificant[7]net emissions increase of any pollutant

subject to regulation under the Act.

40 C.F.R. § 52.21(b)(2) (i) (emphasis added).

SEPA promulgated two largely identical sets of PSD
regulations. 40 C.F.R. § 51.166 (originally designated as
§ 51.24), established requirements that state PSD plans must meet
to be approved by EPA as part of a SIP. 40 C.F.R. § 52.21
contains federal PSD regulations, presently applicable in roughly
20 states, including Wisconsin, which have failed to submit their
own PSD rules under § 51.166. For most states in this category,
again including Wisconsin, EPA has delegated PSD permit-issuing
authority back to the state pursuant to § 52.21(u). 46 Fed. Reg.
9585 (1981). Because 40 C.F.R. § 52.21 is the relevant set of
PSD regulations in this case, references in this brief will be
made to that section.

7EPA defined ”"significant” in terms of de minimis values for
the regulated pollutants. For example, the significance
threshold for sulfur dioxide is 40 tons per year. See 40 C.F.R.
§ 52.21(b) (21); 45 Fed. Reg. 52,705.
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EPA established a three-step process for determining
net emissions increase. The first step is to determine whether
the particular physical or operational change would itself result
in an increase in ”actual emissions.” 40 C.F.R. § 52.21(b) (3)
(i) (a) .8 The second step is to quantify any other increases and
decreases in actual emissions that would be contemporaneous with
the particular change and otherwise creditable. 40 C.F.R § 52.21
(b) (3) (i) (b). The third step is to sum the increases and de-
Creases and determine whether there is a significant net increase
overall. See 45 Fed. Reg. 52,698, col. 3.

An integral component of the netting rules is a
source’s ability to gain credit for contemporaneous emissions
decreases by obtaining ”"federally enforceable” restrictions on
its ”allowable emissions.” Federally enforceable restrictions
are those which can be enforced by EPA, such as certain types of
permit conditions. 40 C.F.R. § 52.21(b)(17). A source’s
"allowable emissions” are essentially similar to its "potential
to emit.” Under both terms, maximum physical and operational
capacity to emit can be restricted not only by the use of pollu-

tion control devices in accordance with Alabama Power, but also

by restrictions on production rates, hours of operations, and

types and amounts of materials processed or combusted. Compare

8In general, ”actual emissions” is defined as the average
emissions to the atmosphere, in tons per year, during the two-
Year period immediately preceding the physical or operational
change in question, or such other period that the Administrator
determines is more representative of normal source operation.
See 40 C.F.R. § 52.21(b) (21) (ii).
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40 C.F.R. § 52.21(b)(4) with § 52.21(b) (16).

In order to make applicability determinations in
advance of prospective modifications, EPA’s decision to use an
actual emissions baseline created a need to make assumptions
regarding the level of post-modification emissions before the
”"particular date” on which the physical or operational change
would occur. EPA addressed this problem by equating ”actual
emissions” with ”potential to emit” in such circumstances:

For any emissions unit which has not begun normal
operations on the particular date, actual emissions

shall equal the potential to emit of the unit on that

date.

40 C.F.R. § 52.21(b) (21) (iv) (emphasis added). In the preamble,
EPA further clarified that permitting authorities would rely on
this assumption both for “new or modified units, since these
units are not yet operational at a normal level of operation.”
45 Fed. Reg. 52,718, col. 3 (emphasis added).

Standing alone, the required comparison between repre-
sentative actual emissions before a physical or operational
change and potential emissions after the change could render any
such change subject to PSD review whenever pre-modification
actual emissions are significantly less than post-modification
potential emissions. The PSD regulations avoid this result by
providing that sources may avoid a net emissions increase, and

hence PSD review, by obtaining federally-enforceable restrictions

on potential (i.e., allowable) emissions, as discussed supra.

E. The NSPS Reconstruction Rule: The Distinction Between
Mo

dification and Reconstruction Under NSPS
=22=L221catlon and Reconstruction Under NSPS
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In 1975, EPA added a reconstruction provision to the NSPS
regulations. 40 Fed. Reg. 58,420. An existing facility that
undergoes reconstruction becomes an affected facility subject to
the NSPS if a very substantial portion of the facility is
replaced, i.e., capital costs in excess of 50% of the cost of
building an entirely new facility, without regard to whether
there is an emissions increase. Id. The purpose of the recon-
struction provision is to recognize that replacing most of the
components of the facility can be substantially equivalent to
replacing it at the end of its useful life with a new facility
that would clearly be subject to the NSPS. The preamble to the
final rule adopting the modification and reconstruction provi-
sions emphasized the distinction between the two provisions. 40
Fed. Reg. 58,417. EPA also observed that in the industries sub-
ject to NSPS (the utility industry was the most significant
source category at that time) *it is generally the practice to
Close an old existing facility rather than to reconstruct it by
using a minor part of it and replacing the remaining portion.~”
39 Fed. Reg. 36,948 (proposed rule).

F. EPA’s Issuance of NSPS and PSD Applicability
Determinations

EPA has established an informal procedure by which it
issues applicability determinations to owners or operators of
sources contemplating some activity at a facility which may trig-
ger NSPS or PSD applicability. For NSPS determinations, this
procedure is codified in the general NSPS provisions at 40 C.F.R.

§ 60.5. Although there is no comparable regulatory provision for




17
PSD determinations, the procedure is much the same. Typically, a
source will contact a state or EPA’s Regional Office and present
the proposed activity to it for consideration. EPA then reviews
the facts and issues an informal determination. See, e.q.,

Supplemental PSD Applicability Determination, Cvprus Casa Grande

Corp. (1987) (PSD Determination) [J.A. 121]; Memorandum

From E. Reich, EPA, to W. Sawyer, EPA, EPA Region III (1980)
(NSPS Determination) [J.A. 106]. Final applicability
determinations generally are subject to review in the court of

appeals under section 307(b)(1). See Harrison v. PPG Industries,

Inc., 446 U.S. 578 (1980). In states where the NSPS and PSD pro-
grams are delegated to the state, states generally make a prelim-
inary determination subject to review and concurrence by EPA.
Wisconsin is in this category. See, e.g., Letter from Valdas V.
Adamkus, EPA, to Carrol Besadny, Wisconsin DNR, ¢ 5, 8 (April 8,
1988) [J.A. 226-27] (NSPS delegation.)

III. EPA’S MODIFICATION REGULATIONS AND UTILITY LIFE EXTENSION
PROGRAMS

Electric utilities continually undertake planning mea-

sures to meet the future demand for electricity. The expected
useful lifetime of fossil-fuel power plants has been 30 to 40
years, and traditionally utilities have built new pPlants to meet

growth in demand or to replace old plants. U.S. Department of

Energy, Energy Information Administration, Estimating the Capital

Costs of Life Extension for Fossil-Fuel Steam Plants at 1 (July
=2=L>s O Lille rxtension for Fossil-Fuel Steam Plants
1988) [J.A. 159] (hereafter cited as ”Capital Costs of Life
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Extension”); EPRI Journal, July/August 1987, at 20 [J.A. 166].9
In assessing the impact of its NSPS modification and
reconstruction regulations on the electric utility industry, EPA
too assumed that, in general, old electric utility generating
units would simply be replaced at the end of their normal opera-
ting life rather than significantly modified or reconstructed.
See 39 Fed. Reg. 36,948 (proposal of NSPS reconstruction provi-
sion), discussed supra at p. 16. Thus, EPA anticipated that
"[f)lew, if any, existing steam generators . . . are expected to
qualify under the modification/reconstruction provisions.” 44
Fed. Reg. 33,591 (1979) (promulgation of revised NSPS for elec-
tric utility steam generating units).

In recent years, however, the economic risks associated
with building new plants have increased due to substantial in-
Creases in construction costs, and uncertainties in future
demand, ability to recover new-plant costs, and environmental
requirements. Capital Costs of Life Extension at 1; EPRI
Journal, July/August 1987, at 20. As a consequence, utilities
are now exploring nontraditional options as they seek the most
economical method of meeting electrical demand. These new
options include conservation and load management programs (to
reduce total and peak demand, respectively), bulk power purchases
from other utilities, and repowering -- replacing the boiler with

a new combustion unit. Capital Costs of Life Extension at 1-2.

Another option now being considered is ”life extension” or

9EPRI Journal is published by the Electric Power Research
Institute (”EPRI”), the principal research organization of the
electric utility industry.
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refurbishment of existing plants. Id. at 2. Upon consideration
of all the available alternatives, life extension may be the most
cost-effective choice to meet future demand because ”[u]lnlike the
celebrated ’‘one-hoss shay,’ which kept on going until it com-
pletely fell apart, a power plant doesn’t so much wear out as

become uneconomical to use.” EPRI Journal, July/August 1987,

at 20.

Because ”life extension” is a relatively new technical
term, specific definitions of the term can vary. However, the
three core elements are consistent and readily identifiable: (1)
a planned program of capital investments; (2) to restore and/or
maintain original generating capacity at acceptable levels of
efficiency and availability; (3) for an extended period of time,
usually 20 years or more, beyond original design life or cur-

rently planned retirement date. Capital Costs of Life Extension

at 2; EPRI Journal, July/August 1987, at 20-21; J.A. Derdiger, et

al. "Life Extension -- A Glorified Maintenance Program?”, at 322-

23 [J.A. 153-54]. Life extension programs focus on replacement
or substantial refurbishment of major components not tradition-
ally performed during a plant’s initial design life, and thus are
readily distinguishable from routine corrective or preventative
maintenance of major equipment and periodic replacement of minor
equipment. Id. at 324.

IV. WEPCO’S PORT WASHINGTON LIFE EXTENSION PROJECT

A. WEPCO’s Renovation Proposal to the Public Service
Commission: Restore Design Capacity and Extend Plant

Life.
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WEPCO'’s Port Washington power plant near Milwaukee,
Wisconsin, consists of five coal-fired steam generating units
placed into service between 1935 and 1950. Each has a design
capacity of 80 megawatts. U.S. Dep’t of Energy, Inventory of

Power Plants in the United States, DOE/EIA-0095(85), at 226

(1985) [J.A. 195]. However, the capacity and performance of the
units has deteriorated in recent years due to age-related
degradation of the physical plant.

In 1983, WEPCO initiated a Plant Availability Study to
assess the physical condition of the Port Washington plant. “”The
study confirmed . . . that extensive renovation of the five units
and the plant common facilities is needed if operation of the
plant is to be continued.” Letter from Thomas J. Cassidy, WEPCO,
to Jacqueline K. Reynolds, Public Service Commission of Wisconsin
("PSC”), at 1 [J.A. 231 (attachment)].

Combustion Engineering (”C-E¥), the fabricator of the
facilities, inspected the boilers in 1984 and reported to WEPCO
that severe cracking of the steam drums had occurred.l® c-g
recommended shutting down unit 5 because of the potential for
catastrophic failure (steam drum blow out), and recommended re-
ducing the maximum operating pressures, i.e., capacities, for
units 2-4 where the safety concerns were less severe. WEPCO

complied with these recommendations.

10steam drums are large pressure vessels for the separation
and distribution of steam and water within the boiler. Babcock &

Wilcox Co., Steam -- Its Generation and Use at 1-5 (1978). [J.A.
133-138].
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In light of these events, WEPCO in 1987 applied to the
PSC for authority to renovate the Port Washington plant. WEPCO
noted that total plant capacity had declined by 40%, and that
extensive renovation was necessary to continue operation.
Accordingly, WEPCO sought approval to conduct a life extension
program which would restore full design capacity and enable
operation beyond the units’ planned retirement dates of 1992 and
1999 until the year 2010. Letter from Thomas Jf Cassidy, supra,
at 1-3. The renovation was expected to improve plant availa-
bility, capability, heat rate, efficiency, and reliability. Id.
at 3. WEPCO pointed out that it had considered various alterna-
tives, but rejected them as less cost-effective than the “proposed
renovation project. Id.

WEPCO’s proposal included a four-year schedule for the
renovation of the major components at Port Washington, including
boilers, turbine-generators, mechanical and electrical auxili-
aries, and plant support facilities. Id. at 1. Among the listed
projects was replacement of the steam drums on units 2-5 and
replacement of the air heaters on units 1-4. See id., Exhibit
a.ll

In its application, WEPCO pointed out that it had not
included work items ”“falling into the category of repetitive
maintenance” which do not require PSC approval. [Record at

6.1]. The total project cost was estimated at $83.8 million, of

11air heaters preheat combustion air and improve boiler
efficiency, thereby increasing boiler capacity and associated air
pollution emissions. See Steam =-- Its Generation and Use, supra,
at 13-4 [J.A. 139].
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which $45.6 million was designated as capital expenditures. Id.
at 2.12

B. EPA’s NSPS and PSD Applicability Determinations.

1. The September 9, 1988 Memorandum from Don R. Clay.

Between March and September 1988, EPA staff members met
with representatives of WEPCO on numerous occasions to gain addi-
tional information regarding the renovations at Port Washington.
In a September 9, 1988 memorandum, EPA Acting Agsistant Adminis-
trator Don R. Clay reached several detailed conclusions regard-
ing NSPS and PSD applicability to WEPCO’s life extension project
(cited hereafter as the ”"Clay Memorandum”) [J.A. 9]). The Clay
Memorandum applied the known facts to the applicability criteria
in EPA’s regula- tions and concluded that, as proposed, the
project would be subject to both NSPS and PSD. However, EPA
declined to make any final determinations because additional

factual information was still necessary. Clay Memorandum at 1-2.

a. Physical Change.

EPA found that the life extension project would

12The Public Service Commission referred the WEPCO proposal
to the Wisconsin Department of Natural Resources. That agency
concluded (1) that the life extension project would not qualify
as a reconstruction, so NSPS requirements would not apply; and
(2) that the project was excluded from PSD coverage as a major
modification due to the exclusions for routine maintenance,
repair, and replacement, and for increases in production rate or
operating hours. Pursuant to the PSD delegation agreement, the
State sought the concurrence of EPA Region V regarding the
question of PSD applicability. (J.A. 229]; [J.A. 236]. EPA
Region V disagreed with Wisconsin’s conclusions, but sought
advice in turn from EPA headquarters. [J.A. 174].
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constitute a ”physical change” for PSD and NSPS purposes. Id. at
3; 10 EPA construed the regulatory definition to include all
alterations to an existing plant other than those within the
exclusion for routine maintenance, repair and replacement. Id.
at 3. EPA then set out the specific criteria for a finding of
routineness and made a factual finding that WEPCO’s project was
not routine. Clay Memorandum at 3-4.

The Agency first pointed out that the work would be
major and extensive. Specifically, EPA found that replacement of
the steam drums -- measuring 60 feet long, 50.5 inches in dia-
meter, and 5.25 inches thick steel -- is necessary for continued
safe operation at units 2-5, and that WEPCO also intended to
replace air heaters at units 1-4, as well as renovate other major
components and common plant support facilities. Id. at 4. EPA
further noted that WEPCO’s own characterization of the work to
the PSC supported a finding that it is not routine. Id.

EPA next concluded that the "purpose of the project is
to significantly enhance the present efficiency and capacity of
the plant and substantially extend its useful economic life,”
pointing to WEPCO’s own statements regarding the 40 percent
decline in capacity, near-term retirement dates, need for reno-
vation to continue operations, and prospective life extension to
the year 2010. Id.

Third, EPA found that the work in question is rarely,
if ever, performed, citing WEPCO’s statement to the PSC that

these items ”“would normally occur only once or twice during a
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unit’s expected life cycle.” Id. at 5 (quoting Letter from
Thomas J. Cassidy, supra, at 1). 13

b. Increase in Production Rate and Hours of
Operation.

EPA found that the regulatory exemptions for increases
in production rate and operating hours would not apply.

Regarding NSPS, EPA pointed out that WEPCO’s renovation
investments apparently would be large enough to qualify as capi-
tal expenditures, and thus outside of the regulatory exclusion.
Id. at 9.

Regarding PSD, EPA determined that the exemption does
not apply to production or operational increases associated with
non-excluded physical or operational changes. Id. at 7. EPA
cited the preamble to the PSD regulations for the proposition
that the exemptions are intended to apply where a source simply
combusts a larger amount of fuel in response to market condi-
tions. Id. at 8 (citing 45 Fed. Regq. 52,704). Conversely, EPA
explained, the increases planned by WEPCO were the type Congress
intended to be subject to review, because they ”are inextricably
intertwined with the physical changes planned under the life
extension project.” Clay Memorandum at 8.

Cs Increase in Emission Rate under NSPS.

EPA explained that pursuant to longstanding Agency

13WEPCO had been unable to identify any steam drum
replacements at any of its other facilities, and EPA concluded
that the examples of other ”header” pressure component
replacements submitted by WEPCO were not comparable in size,
function, or importance to the drums at Port Washington. Clay
Memorandum at 5-6.



25
policy, the emission rate before and after a physical or opera-
tional change is evaluated at each unit by comparing the hourly
potential emissions under current maximum capacity to emissions
at maximum capacity after the change. The Agency added that
facility’s original maximum design capacity, to the extent it
differs from current actual capacity, is irrelevant to this
calculation. 1Id. at 9-10. EPA also pointed out that the regu-
lations allowed only the addition of pollution control equipment,
and not the use of less-polluting fuels, to offset increases in
emissions rates that would otherwise result from the change. Id.
at 9. EPA concluded that WEPCO’s renovations would cause emis-
sions rate increases, but withheld a final determination because
it was unclear whether WEPCO intended to add or enhance pollution
controls at Port Washington in order to lawfully avoid NSPS. 1Id.
at 11.
d. Significant Net Emissions Increase Under PSD.

EPA explained that under the PSD baseline regulations,
whether the physical changes proposed under WEPCO'’s life exten-
sion project would result in a significant net emissions increase
depended on a comparison in actual emissions before and after the
change. Because the source had not yet begun operations follow-
ing the renovations, actual emissions following the renovations
were deemed to be WEPCO’s ”potential to emit.” Id. at 7 (citing
40 C.F.R. § 52.21(b) (21) (iv)).

EPA then noted there apparently would be a significant

net increase for PSD purposes because potential emissions after
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restoring the Port Washington units to their original design
capacity would greatly exceed representative actual emissions
before the change. Clay Memorandum at 7. EPA declined, however,
to make a final determination because WEPCO had not submitted
adequate emissions data, and because it was unclear whether WEPCO
would seek to ”“net out” of PSD review by agreeing to limit poten-
tial emissions to a level not significantly greater than repre-
sentative actual emissions prior to the life ex;ension project.
Id. at 7-8.

2. The October 14, 1988 Letter from Lee M. Thomas.

Following issuance of the Clay Memorandum, EPA Adminis-
trator Lee M. Thomas met with senior WEPCO officials, and agreed
to reconsider certain points in that memorandum. EPA also
reviewed additional emissions data supplied by WEPCO. On October
14, 1988, Mr. Thomas issued final applicability determinations:
if constructed as proposed, WEPCO’s life extension project would
be subject to NSPS and PSD requirements. Letter from Lee M.
Thomas, EPA, to John Boston, WEPCO, at 1-2 (October 14, 1988),
("Thomas Letter”) [J.A. 1]). Finding no basis for departing from
the reasoning of the Clay Memorandum, the Administrator adopted
EPA’s prior conclusions by reference. Id.

The Administrator specifically reconsidered and
reaffirmed Mr. Clay’s findings that the proposed work is not
routine. Id. at 3. Mr. Thomas also addressed a related ”equity”

question regarding EPA’s treatment of other utility renovation
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projects that had been raised in his meeting with WEPCO, but
found no inconsistency with EPA’s prior determinations. Id.14

The Thomas Letter enclosed figures on emissions
increases over baseline. These calculations reflected EPA’s
conclusion that a baseline of annual emissions in 1983-1984 --
prior to discovery of the steam drum cracks -- was more repre-
sentative of normal source operations for PSD purposes than the
most recent two-year period. Id. at 5 and Enclosure A. EPA
calculated NSPS emissions increases using WEPCO’s actual.opera-
ting data, finding that other submissions by WEPCO were inade-
quate to show that higher capacities could be achieved on an
economically sustainable basis. Id. at 5 and Enclosure B. EPA
left open the possibility, however, that WEPCO could demonstrate
higher current maximum capacities for the five units. Id. at 5.

In conclusion, Mr. Thomas echoed the earlier statement
by Mr. Clay that in adopting the NSPS and PSD programs, Congress
intended to address the type of long-term capital investments in

pollution-emitting facilities at issue in the Port Washington

life extension project. Id. at 5; see also Clay Memorandum at 12.

3. The February 15, 1989 Supplemental Determination
from Don R. Clay.

EPA continued to meet with WEPCO following issuance of

l41n particular, the Administrator considered and rejected
information regarding four steam drum replacements submitted by
WEPCO, concluding they were too dissimilar to affect the Port
Washington decisions. Id. at 3-4. The Administrator also
reported that EPA had conducted an informal survey and found no
instances of steam drum replacement at aged power plants, and no
instances where the Agency had reviewed a major life extension
project of any kind. Id. at 4.

Ly
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the Thomas letter, and WEPCO conducted capacity tests and submitted
other additional factual material regarding the Port Washington
project. On February 15, 1989, Mr. Clay issued a revised final
determination addressing the new information and other matters
raised by WEPCO. That determination generally reaffirmed again
EPA’s earlier findings and conclusions. Letter from Don R. Clay,
EPA, to John Boston, WEPCO (February 15, 1989) (hereafter cited as
”"Supplemental Determination”) [J.A. 21}«

EPA first addressed new information from WEPCO regarding
capital expenditure calculations for NSPS purposes. However, EPA
again concluded that WEPCO'’s prospective production rate increases
would involve a capital expenditure. Id. at 1-5.

Next, EPA reiterated that air heater replacement on unit
1 should be viewed as part of the entire life extension project,
and as such would be subject to NSPS and PSD. EPA pointed to
WEPCO’s own statement that the pPlate-type air heaters such as those
at Port Washington units 1-4 do not lend themselves to replacement
of individual elements, but must be replaced in whole, whereas the
Ljungstrom basket-type elements at unit 5 and at WEPCO’s other
plants may be readily replaced. Supplemental Determination at 6
(citing Letter from John Boston, WEPCO, to Gary McCutchen, EPA
(April 22, 1988) [J.A. 254, 288], Attachment entitled ”List of Port
Washington Projects” at 6]).

EPA also addressed capacity testing performed by WEPCO in

hope of demonstrating that the actual capacities of the Port
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Washington units were higher than those reflected in the operating
data that formed the basis for the Thomas Letter. Based on the new
data, EPA concluded that units 2 and 3 could be operated at their
original design capacities on a sustainable basis. Consequently,
EPA superseded in part its earlier determination and found that
NSPS would not apply to those units following the life extension
project. Supplemental Determination at 8.

Regarding units 1 and 4, WEPCO was able to operate those
units at only 72% and 89% of their respective original design
capacities. EPA found the tests adequate to confirm EPA’s original
determination that the life extension program would increase cur-
rent capacity at units 1 and 4 and thereby trigger NSPS coverage.
Ids However, EPA rejected the test data for purposes of esta-
blishing the specific NSPS baselines for units 1 - 4, because the
tested capacities had been accompanied by several exceedances of
applicable opacity and mass emission limits under the Wisconsin
SIP. 1Id. at 8-9. Regarding unit 5, EPA found that by declining to
conduct capacity tests, WEPCO had conceded that the unit is inoper-
able; hence, EPA reaffirmed that its NSPS baseline is zero. Id. at
9.

With respect to PSD, EPA determined that WEPCO’s capacity
tests were irrelevant in determining emissions increases. EPA
explained that the testing could only determine current maximum
hourly capacity and associated hourly emissions rates. In con-
trast, ”actual emissions” for PSD purposes are total annual emis-

sions, i.e., tons per year. 1Id. See also supra pp. 11-15
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(discussing differences in emissions calculations for NSPS and PSD
purposes). WEPCO’s test results were also irrelevant for PSD pur-
poses, EPA explained, because PSD baseline emissions are determined
by representative, not current, actual emissions. Id. at 10.

Finally, EPA reiterated that WEPCO could not obtain off-
setting emissions reductions for NSPS purposes by burning lower-
sulfur coal after the renovation project. Id.

4. History of This Litigation

On November 28, 1988 WEPCO filed a petition for review
of Lee M. Thomas’, October 14, 1988 final applicability determin-
ation (No. 88-3264). On February 22, 1989, WEPCO filed a peti-
tion for review of a revised final determination issued by EPA on
February 15, 1989 (No. 89-1339). Upon joint motion by the par-
ties, the Court consolidated the cases by Order entered herein
on April 4, 1989.

SUMMARY OF ARGUMENT

This case concerns EPA’s determinations that the mas-
sive ”life extension” project at WEPCO’s Port Washington plant
constitutes a ”modification” under the NSPS and PSD provisions of
the Clean Air Act. EPA’s determinations are based on detailed
factual findings and legal interpretations that are reasonable.
In every respect, EPA’s conclusions are squarely in keeping with
the Act and the Agency’s own regulations. Accordingly, EPA must
be upheld.

In making applicability determinations under the NSPS

and PSD provisions of the Clean Air Act, EPA is not required
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either to anticipate all new developments in industrial planning
or to revise its regulations to address such changes. Thus,
although utility life extension programs are a new form of plant
renewal, EPA reasonably found that the renovation work planned
for Port Washington falls within the broad statutory and regula-
tory definition of ”“modification.” That term encompasses any
physical or operational change which increases emissions.
Specifically, it does not exempt ”like kind replacements” of
major components. Nor does the Act relegate consideration of
utility life extension programs to the NSPS "reconstruction”
regulation, which addresses only substantial replacement of an
existing facility without regard to emissions increases.. EPA’s
determinations are in keeping with the basic congressional intent
in adopting the NSPS and PSD programs to focus pollution control
efforts at an efficient and logical point: the making of sub-
stantial capital investments in new or modified pollution-
generating facilities.

EPA reasonably found that WEPCO’s unprecedented
replacement of numerous major components at aged and deteriorated
facilities for the purpose of restoring lost generating capacity
and extending useful plant life by as much as 20 years is not
"routine” within the meaning of the NSPS and PSD regulatory
exclusion for routine maintenance, repair, and replacement. A
contrary finding would have effectively defined all maintenance,
repair, and replacement as routine, thereby allowing a narrow

exemption to swallow the general rule.
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The regulatory exclusions for emissions increases from
increased production rates or hours of operations was meant to
reach only those increases in response to fluctuations in the
business cycle, not increases requiring capital expenditures and
physical changes. Absent the extensive renovations at Port
Washington, WEPCO’s emissions increases would not have been
physically possible, and would have had no sustainable economic
basis. Thus, EPA reasonably interpreted its NSPS and PSD regula-
tions as not excluding those increases.

EPA regulations require that emissions increases for
NSPS purposes be determined on the basis of current actual capa-
city, and without regard to fuel switches. Thus, EPA acted rea-
sonably in denying WEPCO’s claim that the Agency should have
looked only at increases over original design capacity.

Regarding emissions increases for PSD purposes, EPA’s
regulations require a comparison between representative actual
emissions prior to the life extension project and potential emis-
sions after the renovations. Neither the regulations nor the
basic purposes of the PSD program allow EPA to rely on WEPCO'’s
own projections of future actual emissions in the absence of
federally enforceable restrictions holding WEPCO to its projected
level of actual emissions.

At bottom, WEPCO’s challenge is not to EPA’s applica-
ability determinations, but to the underlying NSPS and PSD regu-
lations. However, those regulations could only be challenged in

the D.C. Circuit within 60 days of their promulgation and are not
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reviewable in this Court. If WEPCO or amici are aggrieved by

EPA’s reasonable interpretation of its own regulations, their
remedy is to petition EPA to alter those rules.

STANDARD OF REVIEW

The standard of review of EPA determinations of NSPS
and PSD applicability is specified in the Administrative Proce-
edure Act, 5 U.S.C. § 706(2) (A), which provides that agency
action may be set aside only if it is found to be "arbitrary,
capricious, an abuse of discretion, or otherwise not in accord-
ance with law.” This standard is a deferential one that presumes
the validity of agency action. Citizens to Preserve Overton

Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971); New York v.

EPA, 716 F.2d 440, 444 (7th Cir. 1983).
The Supreme Court has established a two-step procedure
for judicial review of statutory construction by an administra-
tive agency. “First, always, is the question whether Congress
has directly spoken to the precise question at issue. If the
intent of Congress is clear, that is the end of the matter . .

.” Chevron U.S.A., Inc. v. Natural Resources Defense Council,

Inc., 467 U.S. 837, 842 (1984). If, however, ”the statute is
silent or ambiguous with respect to the specific issue, the
question for the court is whether the agency’s answer is based on
a permissible construction of the statute.” Id. at 843. ~7[a)
court may not substitute its own construction of a statutory
provision for a reasonable interpretation made by the adminis-

trator of an agency.” 1d. at 844.
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Moreover, an agency’s interpretation of its own
regulations is entitled to special deference. ”When the con-
struction of an administrative regulation rather than a statute
is in issue, deference is even more clearly in order,” and must
be upheld ”’unless it is plainly erroneous or inconsistent with

the regulation.’” Udall v. Tallman, 380 U.S. 1, 16-17 (1965)

(citation omitted). Therefore, this Court should afford great
deference to EPA’s application of its own regulations, and uphold

EPA’s determinations unless they are plainly erroneous.

ARGUMENT
I. EPA PROPERLY CONCLUDED THAT THE RENOVATION WORK AT PORT
WASHINGTON CONSTITUTES A MODIFICATION UNDER EPA’S EXISTING

REGULATIONS

WEPCO’s proposed renovations at Port Washington are
squarely within the ambit of the NSPS and PSD "modification”
regulations, which derive directly from the statutory definition
of modification found in section 111(a) (4). The effect of
including modified sources as well as newly-constructed sources
under the new source requirements is to establish the current
level of emissions as a baseline above which an existing source
may not pollute without becoming subject to those requirements.
As the D.C. Circuit has explained:

[(Tlhe operator of an existing facility can make

any alterations he wishes in facility without becoming
subject to the NSPS as long as the level of emissions from

facility does not increase. Thus, the level of emissions

before alterations take place . . . effectively defines the
standard that an altered facility must meet.

ASARCO, Inc. v. EPA, 578 F.2d 319, 328-29 (D.C. Cir. 1978)

(emphasis in original; footnote omitted) (challenge to amendments
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to the general NSPS provisions including 40 C.F.R. §§ 60.14,

60.15 (1976)); see also Alabama Power, 636 F.2d at 401 (PSD

applies only to those industrial changes which might increase
pollution). Thus, the regulations define a modification as any
physical or operational change, not specifically exempted, which
increases emissions over baseline levels. The regulations do not
exempt ”life extension projects.” Hence, such projects must be
treated in the same manner as any other type of‘prospective
physical or operational change. That is precisely what EPA did
in this case.

A. EPA Properly Applied Its Existin Modification
Requlations to the Facts of This Case.

In addressing WEPCO’s life extension project, EPA
conducted extensive fact finding, weighed the relevant factors,
and issued comprehensive applicability determinations. The
record reflects the lengthy, sophisticated, and high-level con-
sideration given this matter, which far exceeded the norm for
NSPS or PSD applicability determinations. EPA found that the
extensive renovation work constituted physical or operational
changes which are not within any exempted category. The Agency
also explained that, far from being ”“routine,” the changes at
Port Washington are apparently unprecedented. EPA likewise found
that the exclusion for increases in production rates and hours of
operations would not apply, because those increases would not
occur absent the renovation work. The Agency then determined
that the renovations would result in an increase over baseline

emissions for NSPS and PSD purposes, and hence would be subject
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to new source requirements. In so doing, EPA rejected WEPCO’s
proffered methods for determining emissions increases as being
contrary to law. See supra pp. 22-30.

Despite the plain language of the modification
regulations, WEPCO argues EPA was wrong in even considering
whether the Port Washington renovations constituted a modifica-
tion under the facts presented in this case. In WEPCO’s view,
EPA must first conduct new rulemaking specifica}ly addressing
life extensions before asserting that NSPS or PSD apply to the
Port Washington renovations. There is no basis in law for
WEPCO’s assertions.

EPA was under no obligation to conduct separaté rule-
making, or accord other special treatment to physical or opera-
tional changes growing out of life extension programs in the
electric utility industry, before applying its existing rules.
EPA regulations and long-established Agency practice provide for
case-by-case adjudicatory determinations of whether new source
requirements apply to prospective alterations at existing facili-
ties. E.g., 40 C.F.R. § 60.5; see also supra pp. 16-17 (discus-
sion of EPA practice of issuing NSPS and PSD applicability deter-
minations). Such determinations are properly reviewable in the
court of appeals. Harrison v. PPG Industries, Inc., supra.

Moreover, as a practical matter, it is essential that
EPA be able to respond to new factual circumstances as they
arise. The Agency cannot anticipate every form that industrial

development may take in promulgating rules ”of general . . .
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applicability and future effect,” 5 U.S.cC. § 551(4), nor does

the law require EPA to do so. See International Brotherhood of

Teamsters v. Daniel, 439 U.S. 551, 566 n.20 (1979) (courts’

deference to agency interpretations includes willingness to
accord flexibility to agency as it ”encounters new and unforseen
problems over time”). So long as the current regulations may be
reasonably interpreted as encompassing the proposed renovations
at Port Washington, EPA’s applicability determinations must be

upheld. E.qg., Udall v. Tallman, 380 U.S. 1, 16-17 (1965) ;

Wisconsin Electric Power Co. v. OSHRC, 567 F.2d 735, 738 (7th

Cir. 1977).
It is clear that regulatory agencies have authority to
proceed by adjudication rather than rulemaking in appropriate

circumstances. E d., NLRB v. Wyman-Gordon Co., 394 U.S. 759

(1969) .15 Absent an explicit statutory constraint, EPA has
broad discretion to employ those procedures and methods it feels

are best suited to discharging its numerous and varied duties.

See, e.g., Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S.
519, 543 (1978).

Nevertheless, WEPCO argues that EPA has impermissibly

15 an agency may need to act interstitially to address
problems which an agency could not reasonably foresee or with
which it lacks sufficient experience to warrant a new rule. SEC
V. Chenery Corp., 332 U.S. 194, 202-03 (1947). Thus, even if EPA
were announcing a new interpretation here, which it is not, it
has authority to interpret its regulations as an incident of its
adjudicatory function to decide the case before it. (Clark-
Cowlitz Joint Operating Agency v. FERC, 826 F.2d 1074, 1081 (D.c.

Cir. 1987), cert. denied, 108 S. Ct. 1088 (1988) (citing, e.q.,
NLRB v. Wyman-Gordon Co., 394 U.S. at 765-66) .
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applied its rules retroactively, by effectively creating new
regulatory requirements through adjudication and without explan-
ation or opportunity to comment. Br. at 21-23. This is not so.
As will be shown, EPA merely applied existing regulations to the
facts of this case. WEPCO has failed to demonstrate that EPA
departed from either the letter or intent of those regulations in
issuing its applicability determinations. The fact that the sub-
ject of those determinations was a life extension project, a type
of modification activity not previously encountered by EPA, is of

no consequence.

B. WEPCO’s Life Extension Project Involving "Like-Kind
Replacement” Is Within the Definition of "Modification”
Under EPA Requlations.

Neither the statutory definition in section 111 (a) (4)

nor EPA’s regqulations contain any restrictions on the type of
physical or operational changes that may be deemed modifications.
Nor can such a restriction fairly be read into the legislative or
administrative history of the NSPS or PSD programs. WEPCO
insists, however, that the life extension project at Port
Washington is beyond the reach of the Clean Air Act’s modifica-
tion requirements. The company is mistaken.

WEPCO argues on one hand that ”“the term ’life exten-
sion’ describes only what utilities and other industrial facili-
ties have done for decades,” because every time a plant component
== even a single leaky pipe -- is replaced in accordance with
original plant design, the facility’s life is extended. Br. at

28. On the other hand, WEPCO claims that when EPA adopted its

L L
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NSPS and PSD modification regulations the Agency did not specifi-
cally anticipate that utilities would seek to renew their facili-
ties through life extension programs, and thus EPA must now con-
duct new rulemaking rather than apply its existing rules. Br. at
29. Both WEPCO’s truism and its pinched reading of EPA’s modifi-
cation regulations are inaccurate.

EPA has nowhere asserted that NSPS or PSD applies to
repair of a leaky pipe, which technically extends the life of a
facility. As discussed jinfra, such routine repairs and replace-
ments are beyond the reach of the CAA’s modification provisions.
WEPCO’s straw man is not at issue here; the Port Washington
project involves much more than leaky pipes.

It is true that EPA -- and industry -- did not foresee
the type of life extension project at issue here at the time the
NSPS and PSD modification regulations were adopted. See supra
PP. 19-20. But, as noted pPreviously, those regulations by their
very terms encompass the specific renovations proposed at Port
Washington. Moreover, as the prospect of life extension programs
has loomed larger in recent years, the electric utility industry
has acknowledged that there may be regulatory consequences. In
particular, industry also understands that those consequences may
include the need to comply with NSPS and PSD requirements.
WEPCO’s professed surprise at the prospect of coverage in this
case is, in fact, no shock at all, but rather a natural conse-
quence of industry’s own well-considered choice.

In deciding what route to pursue in planning to meet
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future electrical demand, utilities must assess the costs and
benefits, including risks and uncertainties, associated with life
extension versus those entailed by other available alternatives.

Capital Costs of Life Extension at 5 (J.A. 189]; EPRI Journal,

July/August 1987, at 24-26. [J.A. 170-172]. The utility
industry under- stands that among the cost factors that must be
considered is the possibility that a given life extension project
may be subject to the NSPS and PSD provisions of the Clean Air
Act, and may be required to install scrubbers or other pollution
control technology as a result.l16

WEPCO insists that the only provision addressing
renewal or perpetuation of existing facilities through *like-kind
replacement” of deteriorated components is the NSPS “reconstruc-

tion” regulation. Since that regulation does not apply here,

161n their respective guidelines for assessing life
extension costs, both the Department of Energy and the industry’s
principal research group expressly state that a decision to
proceed with a particular life extension project may subject the
plant to new source requirements. See Capita Costs of Life
Extension at 6 (NSPsS apply to units when refurbishment makes them
"modified”); EPRI Journal, July/Augqust 1987, at 26-27 (”an
extended-life plant could also be subject to NSPS if the emission
rate of any pollutant covered by these standards increased by
refurbishment”). The Department stated its belief that it is not
clear what kind of refurbishment activities will make a plant
subject to NSPS, ital Costs o ife tension at 6, while EPRI
pointed out that coverage is ”a risk that depends on regulatory
interpretation,” EPRI Journal, July/August 1987, at 27. EPRI
also pointed out that "[wlhether life extension would remain
economically attractive if refurbished Plants had to comply with
NSPS would depend on the specific cases.” The research group
further stated in this regard that even if compliance were
required, it may still be more cost-effective than a new unit.
Id. In part this is because new clean coal technologies may be
able to satisfy new source requirements without resort to
scrubbers. Id.
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WEPCO argues, there are no Clean Air Act implications to WEPCO'’s
life extension project. Br. at 29, 35. This argument is without
merit. Just because there is no ”reconstruction” of WEPCO’s
facilities, it does not follow that a modification will not
occur. 1In fact, the record is clear that EPA’s modification
regulations encompass any physical or operational changes,
including the like-kind replacements involved in the Port
Washington renovations.17

In brief, the reconstruction rule deems that an
existing facility becomes an affected facility subject to NSPS
where capital costs of new components exceed 50% of the cost of a
new facility despite the absence of an emissions increase. See
40 C.F.R. § 60.15. 1In sharp contrast, a “modification” to an
existing facility is triggered by much smaller projects -- those
involving any physical or operational change -- but only if there
is an emissions increase. Nowhere did EPA suggest that the
reconstruction provision was a substitute for or narrowing of the
broad-ranging modification requirements. Rather, in proposing to
add the reconstruction provision, EPA’s intent was to also
require the application of new source standards to a de facto re-
creation of an existing facility where a modification would not

occur because there is no emissions increase. See 39 Fed. Reg.

17EPA decided not to include a reconstruction provision in
its 1980 PSD rules largely because, in light of the general PSD
objective of protecting air quality, there was not a significant
need for such a requirement. EPA instead relied on the
modification regulation addressing improvements at existing
facilities which would cause a significant net emissions
increase. See 45 Fed. Reg. 52,703, col. 2.

T
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36,948 (proposed rule).

In the preamble to the final modification and recon-
struction regulations, EPA explicitly distinguished the two pro-
visions. Reconstruction applies only where work at an existing
facility is ”substantially equivalent to totally replacing it at
the end of its useful life.” 40 Fed. Reg. 58,417, col. 3. The
Agency left no doubt that the modification rule would apply
where, as here, ”like-kind replacements” did not_substantially
alter the character of the facility, but did result in emissions

increases.18

For existing facilities which substantially retain

their character as existing facilities, application

of best adequately demonstrated control technology is
appropriate when any physical or operational change is

made which causes an increase in emissions to the atmosphere
(this is modification). Thus, the criteria for

"reconstruction” are independent from the criteria for
modification.

40 Fed. Reg. 58,417.19

Despite the clear intent of EPA’s General Provisions to

subject all modifications to NSPS, WEPCO cites a background file

181t is clear from the technical literature that the utility
industry is well aware that life extensions in particular may be
subject to either the modification provisions of NSPS or the
reconstruction provisions, depending on the facts of a given

case. Capital Costs of Life Extension at 6; EPRI Journal,
July/August 1987, at 26.

19WEPCO points out that EPA regulations place qualifications
on application of NSPS to reconstructions despite their large
scope, implying that applicability criteria for modifications of
lesser scope should be less rigorous. Br. at 8 (citing 40 C.F.R.
§ 60.15(b) (1)). But this ignores the obvious and important fact
that by definition, modifications involve emissions increases
while reconstructions may not. Thus, EPA has a much greater
interest in requiring advanced pollution controls on
modifications despite their lesser scope.
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document in the rulemaking for electric utility boilers for the
proposition that ”like-kind replacements” would not be considered
"modifications.” Br. at 29 (citing ”Electric Utility Steam
Generating Units: Background Information for Proposed Particu-
late Matter Emission Standards” at 5-4 [J.A. 201]). Read in
context, however, it is evident that EPA merely asserted there,
as it has here, that replacements do not trigger a modifi-cation
if they do not increase emissions.Z20

II. EPA’S FACTUAL FINDING THAT WEPCO’S $80 MILLION LI .
E NSION PROJEC S _NO OUTINE IS CONSISTENT WITH TH

CLEAN ATR ACT, EPA REGULATIONS, AND PRIOR DECISIONS

A. The Renovation Work Is Costlvy and Extensive, and
Apparently Has Never Been Done by Any Other Utility.

In finding that the renovations at Port Washington
would constitute a physical or operational change under NSPS and

PSD, EPA first considered and rejected WEPCO’s claim that such

2°Thus, the simple replacement of coal pulverizers or
component parts would not, standing alone, trigger NSPS because
it would not increase emissions. Conversely, replacement with a
redesigned system may be a modification because it might change
the characteristics of the pulverized coal, and hence, increase
the particulate matter emissions. Id. at 5-4 to 5-5. Here,
while WEPCO may be replacing steam drums, air heaters, and other
components at units 1, 4 and 5 with new equipment of the same
type, the crucial fact is that the existing components are
deteriorated. Thus, there is no true ”1like-kind replacement” at
those units. 1Instead, the new components will enable higher
capacities and emissions, and hence, constitute modifications.
Conversely, at units 2 and 3, where there is a 7like-kind
replacement” that does not result in an emissions increase, NSPs
is not triggered. Moreover, as a general matter, it is not
reasonable to conclude that an isolated statement in a background
document could ever reflect an intent to exempt an entire
category of modifications from the NSPS. When EPA sought to
exempt classes of modifications from the electric utility
standards, it did so explicitly. See 40 C.F.R. § 60.40a(c) and
(d) (exemptions for certain fuel conversions).
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work is within the regulatory exclusions for ”routine mainten-
ance, repair and replacement.” EPA evinced no intent to depart
from the common-sense meaning of ”“routine” when it adopted these
exclusions. The Agency has applied the term in a straightforward
and reasonable manner here, consistent with the general rule
that, as exemptions from the statutory definition encompassing
any physical or operational change, the exclusions for ”"routine”
work must be narrowly construed.

EPA conducted an extensive factual inquiry into the
circumstances of the Port Washington renovations. The Agency
obtained a large quantity of information from WEPCO regarding the
company’s plans and how they compared to WEPCO and industry
practice. Clay Memorandum at 5-6. EPA also reviewed its own
files in search of analogous situations. Thomas letter at 3-4.
At one point WEPCO asserted that the proposed work would normally
occur only once or twice during a unit’s expected life. Letter
from Thomas J. Cassidy, supra, at 1. But WEPCO did not identify,
and EPA did not find, even a single instance of renovation work
at any electric utility generating station that approached the
Port Washington life extension project in nature, scope or
extent. 1In particular, as far as could be determined, replace-
ment of steam drums and plate-type air heaters at an aged power

plant had never before been undertaken at any utility in the

United States. Thomas Letter at 3-4; Clay Memorandum at 3-4.

EPA summarized the approach and outcome of its factual inquiry as

follows:
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In determining whether proposed work at an existing
facility is ”routine,” EPA makes a case-by-case
determination by weighing the nature, extent, purpose,
frequency, and cost of the work, as well as other relevant
factors, to arrive at a common-sense finding. 1In this case,
all of these factors suggest that the work required under
WEPCO’s life extension project appears not to be ”routine.”
The available information indicates that the work proposed
at Port Washington is far from being a regular, customary,
or standard undertaking for the purpose of maintaining the
plant in its present condition.
Clay Memorandum at 3-4.

Despite this exhaustively considered and well-reasoned
finding, WEPCO continues to insist that its life extension pro-
ject is routine. The company asserts that an activity is ”rou-
tine” for NSPS and PSD purposes if it is "customary” or a "regu-
lar” procedure. Br. at 42. WEPCO follows this premise with
another: 1like-kind replacement of deteriorated equipment is
customary and regular industry practice. Id. These premises
lead WEPCO to the general conclusion that all replacements,
including those at issue here, are customary and regular, and
therefore routine. Id. Assuming, arquendo, that WEPCO’s pre-
mises are true, its conclusion does not follow in logic or in

fact.

While some replacement of deteriorated equipment may be

customary and regular, and therefore routine, it does not follow
that all replacements are either customary, regular, or routine.
Based on an extensive record, EPA concluded that no steam drums

or plate-type air heaters had ever been replaced at a U.S. util-
ity. Significantly, WEPCO does not dispute this finding. More-

over, WEPCO itself, in applying for state approval of its life
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extension project, specified that work items ”falling into the
category of repetitive maintenance that are normally performed
during scheduled equipment outages . . . are not included in this
application.” Letter from Thomas J. Cassidy, supra, at 1 [J.A.
231). EPA’s finding that the work WEPCO did plan to undertake is
neither regular, customary, nor ”“routine” is reasonable.

WEPCO claims that EPA’s treatment of air heater
replacement is arbitrary and capricious. Br. at 45-48. This
accusation is groundless. The company would have EPA consider
the cost of those replacements separately from the life extension
project as a whole. Br. at 46. But as EPA explained, there is
no basis for according separate treatment to one portion of this
integrated project. Such piecemeal review would be contrary to
reason and the intent of the Act’s new source provisions.
Supplemental Determination at 7-8. Rather, as explained above,
EPA reasonably employs a totality of the circumstances test that
considers all the relevant factors. See Clay Memorandum at 3.

As to air heaters, among the relevant factors is that
the plate-type heaters on units 1-4 apparently have never been
replaced at any other facility. In determining industry prac-
tice, it is not enough, as WEPCO asserts (Br. at 47) that all
kinds of air heaters perform the same general function. WEPCO
makes this specific point to illustrate its general position that
like-kind replacement that does not alter plant design or emis-
sions characteristics is per se routine. However, as EPA has

shown, supra at 38-43, there is no regulatory exclusion for like-
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kind replacements in general. It may be the case that a parti-
cular like-kind replacement is routine. Thus, in the context of
WEPCO’s life extension program, EPA has ruled that replacement of
steam drums at an aged and deteriorated plant is not routine.
However, replacement of a steam drum that failed during initial
testing at a new facility probably would be viewed as routine if
the alternative was to abandon that facility and the unamortized
capital investment in new equipment. Clay Memorandum at 6 n.2.21

WEPCO cites several Agency memoranda as support for its
position that restoring a plant to its original capacity does not
trigger NSPS. Br. at 36-37 & n.101. WEPCO either selectively
misreads the memoranda or the memoranda simply do not provide
enough factual basis to support WEPCO’s assertions that the
Agency acted arbitrarily. For example, WEPCO cites a memorandum
from Michael James to Jack Farmer concluding that the NSPS modi-

fication provision would not be triggered by a source reopening

21WEPCO cites EPA’s statements that replacement of
regenerator cyclones at a refinery after eight years, and
replacement of coal pulverizers at an electric utility, are not
modifications as contrary to the Agency’s position in this case.
Br. at 43 (citing Letter from Kenneth Eng, EPA Region II, to Dale
Choate, Mobil 0il (September 7, 1988) [J.A. 132]), 45 (citing
NSPS Background Document at 5-4 (J.A. 201]). Whether a
particular project is routine requires a case-by-case weighing of
all the relevant factors, Clay Memorandum at 3, and the record
does not reflect what facts EPA relied on in concluding that
replacement of cyclones in one case was routine. The record does
show, however, that EPA never stated that replacement of coal
pulverizers is routine. Rather, EPA was focusing on the lack of
an emissions increase from such replacements. See supra p. 43
n.20. 1In any event, there is nothing in the record to support
WEPCO’s assertion that coal pulverizers are rarely replaced.
Thus, it is just as reasonable to assume that it is customary for
these individual items to wear out and be replaced.
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after being closed for a period of time [J.A. 90]. That
memorandum clearly states, however, that the modification pro-
vision would not be triggered because “neither the source’s
physical structure nor its method of operation is changed from
its condition under previous operation.” Thus, the facts in that
case are entirely different from the present controversy, where
significant physical changes would be made to the facility. EPA
has always taken the position that reactivation of a source with-
out other physical or operational changes does not trigger NSPS
modification; where physical or operational changes do occur the
Agency makes a fact specific determination of whether those
changes are routine. See,_e.g., Memorandum from E. Reich to W.
Sawyer (1980) [J.A. 106]. In examining reactivations under PSD,
EPA likewise inquires as to whether physical or operational
changes are necessary to restart the facility. E.q.,
Su ementa SD icabili t inatio c S Casa Grande
Corp. (Nov. 6, 1987) [J.A. 121] (reactivation of source is
subject to PSD due to extensive physical and operational changes

necessary for restart). See also infra p. 55.

B. The Purpose of the Project Is to Restore st Capacit

and Extend the Useful Life of the Port Washington Plant.
sessi=ln e Yselll Lite ol the Port Washington Plant.

EPA found that the life extension project would not
merely maintain the units in their present deteriorated state,
but restore them to their original design capacity and substan-
tially extend their useful physical and economic life. Thomas
Letter at 3; Clay Memorandum at 4. WEPCO itself had conceded

that total plant capability had declined by 40%, and that
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extensive renovation was necessary to continue operations.
Letter from Thomas J. Cassidy, sSupra, at 1.

WEPCO later conducted capacity tests on units 1-4 which
demonstrated that units 2 and 3 could be operated at maximum con-
tinuous operating capacity, ji.e., operating design capacity. EPA
accepted those test results and revised its determination by pro-
viding that NSPS would not apply to those units. Supplemental
Determination at 8. However, those same test results showed
that, at best, units 1 and 4 could only be operated at levels
substantially below design capacity.?22 Regarding unit 5, WEPCO
declined to test or request to schedule a test, or otherwise
resume operations at that unit, leaving EPA no reason to alter
its conclusion that unit 5 could not be operated at all without,
at a minimum, the (unprecedented) replacement of the steam drum
as called for by WEPCO’s consultant. Supplemental Determination
at 9.

Despite these facts, WEPCO persists in characterizing
its life extension project as enabling the plant to “operate
normally.” Br. at 42. 1In 1989, however, normal operations are
well below design capacity, reflecting the hard fact of severe

age-related deterioration of the plant. Annual plantwide

22For Unit 1 and 4, the tests demonstrated current operating
capacities 28% and 11%, respectively, below operating design
capacity (i.e., projected post-renovation capacity). These
tests, however, were not accepted by EPA because of violations of
opacity limits. [J.A. 218,221]. Therefore, EPA found baseline
capacity to be the actual demonstrated levels during the prior
operating year, Supplemental Determination at 8, which were 31%

and 30%, respectively, below operating design capacity, [T.A.
369, 371].
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capacity utilization factors for the last several years had
decreased from about 40% capacity in 1979 to less than 10% in
1987. After renovation, WEPCO’s projections through 2000 were
that annual capacity factors would steadily increase; [J.A. 316].
The true purpose of the project, as WEPCO advised the Public
Service Commission, is to restore lost capacity and extend plant
life. Letter from Thomas J. Cassidy, Supra, at 1-2.

EPA’s finding that WEPCO’s life extension project is not
"routine” is eminently reasonable.

C. WEPCO Wou Have e "Routine” Exclusion Swallow the
Rule.

WEPCO’s interpretation of the ”routine” exclusion in 40
C.F.R. §§ 60.14(e) (1) and 52.21(b) (2) (iii) (a) would have the
exceptions swallow the rules. WEPCO ignores that the basic
starting point is the definition of ”"modification” found in
section 111(a) (4) of the Clean Air Act. That provision states
that any physical change or change in the method of operation of
a source which increases emissions can subject a source to the
NSPS and PSD modification provisions. The regulatory exclusions
found in 40 C.F.R. §§ 60.14(e) and 52.21(b) (2) (iii) (a) are
exemptions to this general requirement. That WEPCO disagrees
with the breadth of the exclusion does not render the Agency’s
determination invalid. EPA’s construction of its own regulations

is entitled to great deference. Udall v. Tallman, 380 U.S. at

16-17. Moreover, as construed by WEPCO, the routine exception

would render large portions of the modification definition
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meaningless. WEPCO asserts that any physical change which is a
replacement of an existing component is by definition routine. Tt
further contends that the Agency cannot consider the purpose,
extent, cost or frequency of the renovation work; its impact on
the useful life of the facility; or similar, obviously relevant
factors. Br. at 42.

Perhaps the best way to highlight the absurdity of
WEPCO’s argument is to consider the analogy of a car. EPA’s
regulatory exception for routine maintenance, repair and replace-
ment was meant to cover such things as an oil change, replacing a
broken headlamp or worn-out tires, changing the sparkplugs, or
other similar activities. Granted, each of these elements is
essential to the operation of the vehicle and each by being
repaired or replaced technically ”extends” the life of the car.
In most instances, however, it is not routine to replace major
components such as the engine or the transmission, and it is
certainly not routine to do so on an aged, deteriorated car.
WEPCO’s proposed renovations are analogous to the latter type of
activity, but not the former. WEPCO'’s interpretation of the
modification rule would eliminate the distinction between routine
and nonroutine physical changes, with the former engulfing the
latter. This would undermine an important purpose of the modi-
fication provision, and violate the precept that exemptions be

narrowly construed. See Israeli-British Bank (London) Ltd. V.

FDIC, 536 F.2d 509, 513 (2d Cir.), cert. denied, 429 U.S. 978

(1976) .
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III. EPA’S FACTUAL FINDINGS THAT WEPCO EXCEEDED NSPS AND. PSD
BASELINE EMISSIONS ARE REASONABLE AND IN ACCORDANCE WITH
=aeoulith Sf-oos o ARL REASDUNADLE AND IN ACCORDANCE WITH
APPLICABLE REGULATIONS

A. Where Emissions Increases Due to Increased Production
Rate or Hours of Operation Are Attributable to Physical

or Operational Changes, They Trigger NSPS and PSD

Coverage.
WEPCO asserts that PSD does not apply to the Port

Washington renovations because any emissions increases will be
attributable to increases in rates of production or hours of
operation which are excluded from the definition of "major
modification.” Br. at 61-64. This claim misreads the scope of
the regulatory exclusion. EPA’s interpretation of this exemption
as limited to stand-alone increases in production or operations
is in keeping with the purpose and intent of the exempti;n, and
should be upheld.

In adopting NSPS and PSD regulatory exclusions for
increases in production rates and hours of operation, EPA sought
to afford sources ample freedom in responding to changes in mar-
ket conditions. With respect to NSPS, where only hourly emis-
sions rates are at issue, EPA gave sources broad leeway to
increase production so long as it does not entail a capital
expenditure for ”long-term additions or betterments.” See 39

Fed. Reg. 36,948, col. 1.23

Regarding PSD, on their face the exclusions are limited

23 Here, EPA found that the restoration of design capacity
at units 1, 4, and 5 -- and corresponding increases in production
rates and emissions rates -- would require a capital expenditure.
Thomas letter at 1-5. WEPCO has not challenged EPA’s finding,
effectively conceding this point.




53

to federally enforceable emissions ceilings, and are not speci-
fically tied to the existence of capital expenditures. However,
the preamble to the 1980 PSD regulations is clear that, as in
matters involving modification regulations generally, EPA was
following the lead of its earlier NSPS regulations. See supra
Pp. 10-11. Thus, requiring PSD review for a mere increase in
production or operation ”would severely and unduly hamper the
ability of any company to take advantage of favorable market
conditions.” 45 Fed. Reg. 52,704. 1In the very next sentence,
however, EPA strongly implied that production and operational
increases would be exempt only insofar as they were not 1linked to
the new con- struction activity that is the linchpin of PSD
coverage: “”The emphasis of the relevant statutory provisions on
‘construction’ strongly supports EPA’s interpretation of
Congress’ intent. See, e.g., section 165(a).” 45 Fed. Reg.
52,704. EPA then proceeded to address the air quality planning
concerns of the PSD program by emphasizing that “~any change in
hours or rate of operation that would disturb a prior assessment
of a source’s environmental impact should have to undergo
scrutiny.” Id.

‘ In the Clay Memorandum, EPA considered the regulatory

exclusion in light of these underlying purposes and the facts of

‘ this case. EPA noted that WEPCO'’s planned production increases

were not a temporary reaction to current market conditions, and

thus interpreted the exclusion as not applicable here. Rather,

| EPA stated:

it is obvious that WEPCO'’s plans to increase production
rate or hours of operation are inextricably intertwined

- r
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with the physical changes planned under the life
extension project. Absent the extensive renovations
proposed at Port Washington, WEPCO would have little
market incentive to, and in part would be physically
unable to, increase operations at these aged and
deteriorated facilities which, absent the renovations,
would likely be retired from service in the near
future. Thus, WEPCO’s plans call for precisely the
type of ”change in hours or rate of operation that
would disturb a prior assessment of a source’s
environmental impact [and] should have to undergo [PSD
review] scrutiny” (see 45 FR 52704). Conversely,
accepting WEPCO’s interpretation of the major
modification regulations would serve to exclude from
consideration all physical or operational changes
except those which cause increased emissions per unit
of production. Clearly, EPA never intended .
this result. It would allow, through substantial capital
investment, significant expansion of the pollution-
emitting capacity and longevity of major industrial
facilities without PSD review of the impacts on air
quality and opportunities for future economic growth.

Clay Memorandum at 8.

The environment bears the brunt of an increase in
actual emissions from a source regardless of whether it comes
from increased pollution per unit of production or from increased
production. EPA can, and does, allow an exemption for simple
increases in production rate or hours of operations, which are
unconnected to physical or operational changes. But the regula-
tory exclusion does not allow significant expansion of the pollu-
tion emitting capacity or longevity of major industrial facili-
ties without PSD review of impacts on air quality and opportun-
ities for future economic growth. Clay Memorandum at 8. See

Alabama Power Co. v. Costle, 636 F.2d 323, 400 (D.C. Cir. 1979).

Such a reading would be contrary to the statutory inent to
require a PSD permit ”“where industrial changes might increase

pollution in an area.” 636 F.2d at 401; see also CAA section



160(5) .

WEPCO claims that EPA’s interpretation of the regula-
tory exclusion is contrary to past practice. Br. at 63-64. But
WEPCO distorts a 1987 applicability determination that in fact
explicitly interpreted this very provision in precisely the same
manner as EPA has in this case. Su emental Applicabilit
Determination, Cyprus Casa Grande Corp. (Nov. 6, 1987) [J.A.
121]. 1In that case, EPA held that reactivation of a source after
a lengthy shutdown was not subject to the exclusion for increased
production rate or hours of operation, because the reactivation
could not be accomplished without extensive physical changes to
rehabilitate the deteriorated physical plant. Id. at 4-7.
Similarly, in this case, WEPCO’s plans to expand production
cannot be accomplished without extensive physical changes, and
the lengthy life extension clearly will disturb Wisconsin’s prior
assessment of environmental impact, which assumed retirement of

the Port Washington units in the near future.Z24

24WEPCO does cite one apparently inconsistent determination
addressing the scope of the regulatory exclusion. Br. at 63-64
(citing [J.A. 110]). But this single isolated example does not
create in WEPCO a right to another misapplication here. By its
determination in Cyprus casa Grande Corp., supra, EPA provided a
reasoned interpretation that is consistent with the intent of the
regulations and the statute. Consequently, although EPA has
provided a detailed rationale for its interpretation here that is
consistent with the interpretation in Cyprus Casa Grande, this
case does not represent a departure from any established past
practice. Hence, such an explanation was not even required. See
NIRB v. Sunnyland Packing Co., 557 F.2d 1157, 1160-61 (5th Cir.
1977) (inconsistent contrary decision of NLRB does not entitle
one to an explanation for the agency’s decision to apply its
regulations in accordance with its favored view in present case).
The key point remains that EPA’s action here is in keeping with
its regulations.
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B. Original Design Capacity Is Not Relevant Under NSPS or
PSD; Fuel Switching Is Not Relevant Under NSPS.

1. Achievable Capacity, Not Original Design Capacity,

Is the Baseline For Determining Emissions Increase

Under NSPS

WEPCO asserts that for purposes of determining baseline
emissions under NSPS, EPA must use the original design capacity
of the unit as ”representative,” not the current achievable
capacity. Br. at 40. This assertion is incorrect.

NSPS applicability is determined as follows: compare
maximum achievable capacity immediately before a proposed change
to maximum achievable emissions after the change to establish
whether there will be an emissions increase resulting from the
change. 40 C.F.R. § 60.14(b). See supra p. 11. Where, as here,
an increase in production rate is at issue, EPA explicitly
rejected original design capacity in favor of current operating
capacity as the baseline for gauging emissions increases:

The exemption of increases in production rate is no longer
dependent upon the “operating design capacity.” This term
is not easily defined, and for certain industries the
”"design capacity” bears little relationship to the actual
operating capacity of the facility.
39 Fed. Reg. 36,948 col. 1 (proposed rule). This case proves the
rules’ point precisely: the actual capacity of Port Washington
units 1 and 4 has been significantly reduced, and in fact Unit 5
is unable to operate. See supra at p. 29.

EPA initially used the highest capacity demonstrated

during the previous year for the purpose of determining whether

an emissions increase would occur as a result of the proposed

renovation work. Thomas Letter at 5. However, EPA left open
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the opportunity for WEPCO to demonstrate that the units could
achieve higher capacities. During November and December of 1988
WEPCO did demonstrate that Units 2 and 3 could operate now at
original design capacity, and thus, the renovations would not
increase current capacity or emissions. Accordingly, in the
Supplemental Determination EPA found that the proposed renovation
work at units 2 and 3 would not subject those units to NSPS
coverage. Supplemental Determination at 8.25 Thus, WEPCO is
free to make substantial physical changes to Units 2 and .3 with-
out triggering NSPS review, contrary to WEPCO’s assertions that
EPA’s interpretation of the NSPS regulations effectively bars any
like-kind replacements of equipment. -

WEPCO cites several prior applicability determinations,
contending they support its position that in the past EPA has
always looked at maximum design capacity to determine whether

emissions will increase. Br. at 39-40 (citing [J.A. 92, 93 and

25WEPCO further argues that EPA’s test protocol for
determining actual capacity is invalid because it used the lowest
1 hour capacity achieved during a 50 hour test period. Br. at
49. This argument has no merit. Whether EPA used the highest,
lowest, or some average of the 50 hour test has no bearing on the
determination that NSPS applies. Even if the test results for
Units 1 and 4 had been accepted, the highest hour during the test
period demonstrated that Unit 1’s capacity was 22% below
projected post-renovation capacity (compared to 28% using the
lowest hour) and that Unit 4’s baseline capacity was 7% less than
projected capacity (compared to 11% using the lowest hour).
(J.A. 205]. 1In any event, the Administrator has the discretion
to determine what constitutes the maximum production rate under
representative operating conditions, see 40 C.F.R.
§ 60.14(b), and this test protocol was reasonably designed to
achieve its purpose of determining the maximum operating capacity
which could be achieved on a sustainable basis over a period of
time.
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119]). A careful examination of those determinations makes clear
that nothing therein is inconsistent with EPA’s position here
that the baseline capacity for modification purposes is the
maximum achievable capacity just prior to the proposed ren-
ovation. Those determinations speak of highest emission levels
at achievable operating levels. [J.A. 92, 93, and 119]. See
also [J.A. 130] (NSPS applicability based on current opera-ting
conditions). Here, as noted above, the applicapility deter-
minations likewise were based on the maximum physical capacity at
which the plant could operate under normal conditions at the
time. For Units 1 and 4 that was 31% and 30% percent below
original design capacity, for units 2 and 3 it was the design

capacity, and for Unit 5 it was zero because the unit could not

operate.
2. Fuel Switching Is Not A Means Of Avoiding NSPS
Applicability.

WEPCO also contends that EPA’s determination that
switching to a lower-sulfur fuel is not an appropriate means of
avoiding NSPS applicability is contrary to law. Br. at 50.
WEPCO misreads section 111’s plain language.

EPA explained that the NSPS regulations bar the use of
lower-sulfur fuel to avoid coverage. Clay Memorandum at 9 (cit-
ing 40 C.F.R. § 60.14(b) (2) and (e)(4)). 1In its Supplemental
Determination EPA further explained why it rejected WEPCO’s
proposal to avoid NSPS coverage by accepting a permit condition
requiring it to burn low sulfur fuel so as to prevent any actual

emissions increase. EPA noted that section 111 as amended in

T
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1977 reflected a basic congressional decision that fossil fuel-
fired sources not rely on naturally low polluting fuels to comply
with the NSPS. Supplemental Determination at 10. Thus, Congress
added the percentage reduction requirement within the definition
of standard of performance. See section 111(a) (1) (A) (ii); see
also supra at p. 4. This core policy judgment is reflected in
the legislative history of the 1977 Clean Air Act Amendments.
For example, the Conference Report states:
The Senate concurs in the House provision with

minor amendments. The agreement requires (1) that the

standards of performance for fossil fuel-fired boilers

be substantially upgraded to require the use of the

best technological system of continuous emission reduction

and to preclude use of untreated low sulfur coal alone as

a means of compliance; . . . (3) that for fossil fuel-fired

sources, the new source performance standards must be

comprised of both a standard of performance for emissions

and an enforceable requirement for a percentage reduction in

pollution from untreated fuel.
H.R. Rep. No. 564, 95th Cong., 1st Sess. 130 (1977).

EPA came to the conclusion that because the will of

Congress was so clear that lower-sulfur fuels alone will not suf-
fice to comply with NSPS, ~it would be inconsistent with the
legislative intent for EPA to allow sources to avoid coverage of
NSPS in the first instance in the manner suggested by WEPCO.”

Supplemental Determination at 11.26

26In response, WEPCO makes the curious assertion that EPA’s
interpretation is invalid because "Congress did not, however,
make any similar change [requirement of percent reduction] in the
‘modification’ provision that apply to existing sources.” Br. at
51-52 (footnote omitted). This statement reflects a basic
misunderstanding about the relationship between new and modified
sources under section 111. As defined in the statute, a ”new”
source subject to NSPS provisions is a source ”the construction
or modification of which” occurs after the proposal of a standard
of performance for that source category. Section 111(a) (2)
(continued...)
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C. EPA’s PSD Requlations Require that Emissions Increases
Be Determined by Comparing Actual Emissions Before the
Physical or Operational Change to Potential Emissions

After the Change.

EPA regulations require calculation of ”net emissions

increase” for PSD purposes by comparing representative actual
emissions before the physical or operational change and potential
emissions after the change. See supra pp. 13-15. 1In this case,
using sulfur dioxide as an example, representative actual emis-
sions are 24,236 tons per year, while potential ‘emissions follow-
ing the renovations are 52,621 tons per year. Thomas Letter,
Enclosure A. Despite the clear requirements of the regulations
and the uncontested facts, the company suggests that emissions
increases be calculated by comparing the representative past
actual emissions with WEPCO’s “projected representative, actual
emissions that would occur after” the life extension project -- a
maximum of 13,000 tons per year. Br. at 56 n.152. There is no
basis in the regqulations for such a comparison.

EPA has explained in detail the evolution of the cur-
rent system for calculating emissions increases under PSD. See

supra § 2(D). After the Alabama Power decision, EPA revised its

PSD regulations by establishing an actual emissions baseline for

modification and increment consumption purposes. However, it is

26(...continued)
(emphasis added). Thus, the requirements of section 111 apply to
both new and modified sources equally. Had Congress intended to
exempt modified sources from such a key provision of the standard
of performance, it would have done so.
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logically impossible to determine actual emissions for a new or
modified unit prior to its construction or modification. Hence,
EPA regulations must assume that such units will emit at their
maximum physical and legal limits. This is done by providing
that for any emissions unit which has not begun normal operations
as of the date of the modification, actual emissions ”shall equal
the potential to emit of the unit on that date.” 40 C.F.R. §
52.21(b) (21) (iv) . EPA explained that this assumption applied
both to ”"new or modified units.” See supra p. 15 (citing 45 Fed.
Reg. 52,718, col. 3.).

The rigor that the actual-to-potential comparison might
otherwise impose on the PSD system is relieved by the “netting”
provisions of the regulations. Sources undergoing physical or
operational changes routinely avoid PSD review by accepting fed-
erally enforceable restrictions which prevent significant emis-
sions increases over pre-modification levels. See supra p. 15.

These basic features of the PSD system are well under-
stood, if not liked, by the electric utility industry. Numerous
industry groups sought judicial review of several facets of EPA’s

1980 PSD regulations. Chemical Manufacturers Association v. EPA,

No. 79-1113 (D.C. cir.). Among the petitioners were several of

the amici in this case, including Alabama Power Co., et al.

These petitioners asserted that EPA’s establishment of an actual
emissions baseline is contrary to the CAA and that EPA should
have instead determined emissions increases based on potential to

emit, i.e., design capacity as limited by legal restrictions on
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operations. Id., Brief for Industry Petitioners on Actual
Emissions Definition of Net Increase, at 19, 28 (excerpt attached
hereto as Appendix A). They further objected to the requirement
for comparison of actual emissions before a physical or opera-
tional change with potential emissions after the addition of a
new emissions unit or the ”alteration” of an existing unit, and
the need to obtain operational restrictions in order to avoid a
net emissions increase. Id. at 29.27 WEPCO cannot now deny the
basic functioning of the PSD baseline requlations.?28

Moreover, WEPCO’s proposed alternative -- to determine
emissions increases based on the company’s own projections of its
future actual emissions -- is unworkable and clearly contrary to
the regulations. An essential purpose of the PSD program is
public review of decisions to increase pollution in a clean air
area. CAA section 160(5). This purpose would be defeated if the
polluter’s own unenforceable estimates of its future activities
were determinative of regulatory consequences. Instead, the
rules provide that a company may avoid PSD review by embodying

its projections of future emissions in an instrument enforceable

27The parties in mical Manufacturers Association entered
into a settlement agreement under which EPA agreed, inter alia,
to propose, and take final action on, a potential emissions
baseline for modifications. Id., Settlement Agreement, Exhibit B
(Feb. 22, 1982). The case was stayed pending execution of the
settlement agreement. To date, however, EPA has not proposed any
regulatory changes pursuant to Exhibit B.

28EpPA has also explained in previous determinations that PSD
applicability hinges on a comparison of actual emissions prior to
any physical change with potential emissions afterward. E.q.,
(J.A. 130].



63

by EPA. See supra pp. 14-15. That is the path followed by
innumerable sources since 1980, and the path EPA has repeatedly
offered to WEPCO during the present controversy. Thomas Letter
at 3, 5; Clay Memorandum at 8. Thus, if WEPCO is willing to
stand by its projections that maximum post-modification emissions
will be 13,000 tons per year of sulfur dioxide, there would be no
PSD consequences. Indeed, WEPCO could accept an emissions cap
almost twice as large as its projections without triggering PSD
review. 29

D. WEPCO Has A Number of Options To “Net Out” of NSPS
and PSD Coverage.

WEPCO and amici suggest that dire consequences will

29The two allegedly contrary past determinations cited by

| WEPCO (Br. at 59-60) are in fact consistent with EPA’s present

| position that 40 C.F.R. § 52.21(b) (21) (iv) governs the
determination of PSD emissions increases in this case. In the
first example, EPA correctly used historical actual emissions to
establish the emissions baseline [(Supplemental Record at S.1].
However, as to post-modification emissions, EPA properly asserted
that increased capacity -- j.e., potential to emit -- after the
modifications “must be considered for the purposes of PSD
applicability” Id. at 3. The second example is simply
inapposite, because PSD nonapplicability hinged upon the fact
that the shutdown of a plant was intended to be temporary, and
the apparent absence of a physical or operational change
associated with its reactivation. Consequently, the source would
not be subject to PSD so long as it did not increase emissions
beyond those allowed prior to the shutdown [Supplemental Record
at S.2]. Cf. Cyprus Casa Grande Corp., supra [J.A. 121)
(reactivation involving extensive physical changes required
comparison of representative actual emissions during shutdown
with emissions upon start-up).

EPA opposed WEPCO’s motion that the Court include these two
determinations as part of the record, on grounds that they formed
no part of the evidence before the Agency under Fed. R. App. P.
l6(a). See Petitioner’s Motion to Supplement the Record, filed
February 24, 1989; Respondents’ Response, filed March 17, 1989.
The Court referred the matter to the merits panel by Order dated
April 5, 1989.
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attend EPA’s interpretation of its PSD and NSPS regulations.
WEPCO implies that the consequence of EPA’s interpretation of the
law is to force the company to install expensive scrubbers to |
meet the NSPS requirements and satisfy the BACT required under
the PSD provisions if it wants to continue to operate its Port
Washington facilities after the proposed renovations. However,
there are a number of ways by which WEPCO could renovate its
plant without installing scrubbers at all five units. See Thomas
Letter at 3.5. For NSPS purposes, the emission rate must
increase for a modification to occur. At Unit 1 for example, the
increase in capacity over baseline is projected to be a 31% [J.A.
369, 371]. Thus, WEPCO could impose some physical control, such
as a control device which achieves 31% reduction of emissions,
which would have the effect of reducing emissions by more than
the increase in capacity to emit. There would be no increase in
emissions, yet the source would not have to meet the NSPS
requirements (70% - 90% reductions depending on the type of coal
fired) applicable to covered sources. Under PSD, WEPCO could
readily take credit for federally enforceable limitations which
reduce its potential to emit and thereby ”net out” of PSD review

by simply standing by its own projections of future emissions.

V. THE NSPS AND PSD REGULATIONS ARE NOT SUBJECT TO REVIEW
IN THIS COUR

iN THIS COURT

It is evident from the foregoing that, in large part,

WEPCO’s challenge is not to EPA’s interpretation of its own regu-

lations or its application of the law to the facts of this case.
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Rather WEPCO attacks the very substance of those underlying
regulations and the policies contained in the Clean Air Act.
However, the NSPS and PSD regqulations, as nationally applicable
rules, were subject to review only in the District of Columbia
Circuit within 60 days of their promulgation, CAA section
307(b) (1), and may not be challenged in a collateral proceeding

in this Court. PEPCO v. EPA, 650 F.2d 509, 513 (4th Cir. 1981),

cert. denied, 455 U.S. 1016 (1982). The remedy_available to

WEPCO and amici for redress of any grievance arising out of EPA’s

determinations is to petition EPA to revise its rules or seek
legislative amendments. EPA’s action in response to a rulemaking
petition will be reviewable in the D.C. Circuit. E.g., Oljato
Chapter of the Navaijo Tribe v. Train, 515 F.2d 654, 661 (D.C.
Cir. 1975). 1In the meantime, WEPCO must comply with present law.
CONCLUSION
For the foregoing reasons, the petitions for review

should be denied.
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V. ARGUMENT

A. EPA's Definition of a Modification as a Net Increase in
Actual Emissions is Contrary to the Clean Air Act and Will
Create Significantlv Impractical ané Unreasonable Results

1s The definition of modification in Section 111 must be
read in conjunction with Section 169 and other related
portions of the Act which define the size of a source
in terms of its potential to emit

The Agency claims authority to define modification as
an increase in actual emissions by referring to Section 111 (a) (4)
of the Act,34 which provides, in relevant part, that modifications

are certain changes to major stationary sources which

"...increase_the amount of any air bollutant

emitted...."
Apparently the Agency has concluded that éince Congress did not
include the words "potential" or "allowable" in this definition,
"actual” must be the word by which Congress intended to modify
the phrase "amount of any air pollutant emitted." Also, the
Agency indicaﬁes that it is following "the lead of" this court in
adopting an actual emissions approach to the definition of modi-

fication, since the court deleted from Alabama Power II a reference

3442 v.s.c. §7411(a) (4) (Supp. II 1578).
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that had been in Alabama Power I to modifications as being in-

. A 36
creases in potential emissions. Both cf these arguments should

be rejected.

a. The deletion of the word "potential™ from the
opinion of Alabama Power II does not control
the issue here.

The differences between Alabama Power I and II do not,

in fact, "lead" to any conclusion on the question of whether a
modification is an increase in actual emissions or potential
emissions for the simple reason that that issue was not before
;he court. The court was in fact determining whether the term
increase implied a net increase.37 In the preliminary opinion,
the court ruled that it dié, and then, adopting the Agency's own
long-standing interpretation of the type of emissions to be
increased, described modifications as net increases ir pctential
emissions.38 In the final opinion, this statemen: c¢id not contain

39
the word "potential", but by deleting that word, the court did

36See 45 Fed. Reg. at 52700 (August 7, 1980) for an

explanation of EPA's rationale.

37See generally Alabama Power II, supra, 13 ERC at
2043-45; Alabama Power I, supra, 606 F.2C at 1081-82.

8606 F.2a at 1081.

3913 ERC at 2043.
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B. EPA's Actual Emissions Approach to Modifications Radically
Increases the Complexity of the Permit Programs, Causes '
Unreasonable Results, and Contradicts Section 111 by Requir-
ing NSR in Some Situations When a Source Actually Decreases

Emissions

Using a source's capacity to emit as the metric for
determining whether a modification has occurred creates a clear,
efficient and workable system for implementing the NSR programs.
Capacity to emit is & function of the design of ; source, as
limited by legal restrictions on its operations, and a source's
potential or allowable emissions are thus easily and Quickly
ascertaiﬁable. Actual emissions, however, are a functicn hot
only of design capabity and any applicable legal restriétiohs,
but also of the production rate at which the source operates. At
any given point, a source -with the capacity to emit 100 units of
pollution may actually be emitting any amount between 0 and 100
. units. Since no source operates constantly at any given rate, an
average of its actual emissions will no= only obscure substantial
variations in those emissions but will also necessarily be well

below what the source is actually emiting at peak loads.

By defining modifications as increases in actual emis-
sions therefore, the Agency has seriously complicated the regulatory
'scheme, since the question of whether there is a net increase in

actual emissions requires that variations in the source's hours
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and rates of operation be taken into account. More important,
the practical effects of this approach are to require permits
from sources in situations where Congress clearly did not intend

such permits to be required.

All of these problems are due to the fact that the
question of whether a source's actual emissions will increase as
a result of a change which has not yet occurred is simply impos-
sible to answer, since it is impossible to know in advance what
that source's actual emissions will be after an alteration is
completed. Thus, to implement its approach, the Agency is forced
to project future emissicns based on historical data, and, since
no historical data for the new unit are availabie, to assume that

its actual emissions will equal its capacity to emit.

The proktlems with these inquiries are obvious. There
is no assurance that actual emissions cf the existing unit will
not decrease as a result of, or coincidentally with, an alteration.
However, in order £o utilize the no net increase exception, the
Agency reguires the source to accept a legally enforceable permit
condition which forbids it from increasing its actual_emission
rate. Thus, after an alteration meeting the no net increase
exception, the actual emissions of the existing unit may well be
lower than, and can in no event be higher than, its actual emis-

sions prior to the alteration.
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