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useful ‘life. These standards are in accord with section

202(4), which specifies a standard of 10.0 g/mi for LDV, and

standards of "comparable stringency" for LDTs.

C. Averaging

. -

Summary of Proposal

In the NPRM, EPA indicated that if it retained the
authority to permit averaging after the enactment of the
1990 CAAA, a supplemental notice proposing an averaging
program would be issued before finalizing the cold CO rule.
EPA recognized that if the then pending CAAA were passed, it
could affect EPA's authority to allow averaging.
Consequently, the NPRM did not propose an averaging
program. Rather, it requested comments on whether
manufacturers should be permitted to use averaging to meet
cold CO emission standards and any aépropriate restrictions,
assuming the agency had the authority to allow averaging.
The proposal also urged commenters to note legislative
develo?ments in their comments. (55 FR 38251.)

‘At the public hearing on the NPRM, EPA requested

comments on whether the Amendments permitted averaging. The

o -y
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comment- period closed after the enactment of the CAAA, and
gseveral comments addressed the Agency's authority to allow

averaging.

Comments

State and local areas opposed the use of averaging to
meet cold CO emission standards, In support of their
position, they argued that the CAAA and accompanying
legislative history preclude EPA from allowing manufacturers
to use averaging to meet such emission standards. They also
argued that a number of CO nonattainment areas had a higher
than average proportion of larger engine vehicles. These
vehicles are generally more difficult to control and have
higher emissions. Therefore, under an averaging program,
large engine vehicles would tend to continue to have higher
emissions. Thus, if averaging were allowed, these
nonattainment areas with high popuiations of large engine
vehicles would not receive the full benefit of the emission
reductions anticipated from the proposed cold CO standards.
Further, they asserted that since the Ilower “cold co
standi%ds were not technology forcing aﬁd that the phase-in
peritd provided manufacturers with sufficient time to comply

with the new standards, no compelling need existed to

provide the manufacturer with averaging flexibility.

-
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Conversely, several manufacturers supported the use of
averaging. They asserted that EPA had the authority to
permit averaging and that averaging helps provide the
flexibility needed to produce vehicles in the most cost

effective manner with no adverse air quality effects.

y ¥

EPA Response

'EPA acknowledges that some manufacturers might benefit
from an averaging program. However, EPA has determined
that, based on the language of the CAA and accompanying
legislative history, it is precluded from allowing the use
of averaging by manufacturers to meet cold CO emission
standards. (A detailed discussion of the issue of averaging
is contained in the Response to Comments for this rulemaking

which has been placed in the public docket.)

D. Small Volume Manufacturer Exemption

\
In the NPRM, EPA proposed to allow s8mall volume

manufacturers an exemption of up to 10,000 vehicl_es until
the last year of the phase-in schedule,: which at that time

was the 1995 model year.

b
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Rasponse to Comments
3.3, Averaging
Statement of Proposal: At the time the NPRM was published, the CAAA had
not been enacted. EPA recognized that this legisiation could have an impact
on its authority to allow averaging and, therefore, did not proposs averaging.
] | Rather, the N'F"I;{M asked for comment 8¢ that & supplemental notice proposing
} such a program could be issued should EPA rstain the authorfty to allow
averaging.
CAAA.unguaga: The cold CO provision of the CAAA contains no spécific
language on averaging. However, this provision establishes a cold CO
emlasion standard of 10.0 g/mi for LDVs and diracts that a level comparable in
stringency to LDVa be established for LDTs. Further, by 1986, 100 percent of
each manufacturer's sales volume of LDVs and LDTs is required to be In
complianoe with thess standards.
Summary of Comments: State and local areas opposad the use of averaging
to meet coid CO emisgion standards. In suppor: of their position, they argued
that the CAAA and accompanying legislative history preciude EPA from allowing
manufacturers o use averaging to meet such emission standards. They stated
that the deletion of a provision authorizing avereging from the House bill shows
that Congress intended to preclude averaging. 'n addition, they indicated that

many nonattainment areas have & higher thar zvsrage proportion of large glze .

vehiciea with high CO emissions. Allowing marfacturers to use averaging,

-y

EPA/OAR/OMS/CD-vrans 20




SENT BY:Xerox Telecopier 7021 i10-24-91 i11:40AM ; 2023855167~ 456792914 6
10421481 14:48 ® | 004018

Cold Temperature CO NPRM
thersby offsetting dirty vehicles with clean vehicles, would not

reduce emissions at lowar temperatures and would lead to highpt

thelr geographic areas than would occur it averaging was not

Further, thoy asumd that the lower cold CO standards wers

to comply with the new standards.

Conversely, several manufacturers, as well as the MVMA
supported the use of averaging. They asserisd that EPA had t :
permit averaging. This conclusion was based on the fact that ( g

eliminated language from the Senate bill which would have pr the use of
averaging. They argued that by eliminating this language, was glving
implicit approval of averaging. |

In addition, manufacturers asserted that averaging heips 3 ‘ the

flexibility needed to produce vehicles in the most cost-effective ht Tor with no
adverse air quality effects. It also encourages the developme Muu of

+
]
1}

improved emission technologies and the development and sale ¢
altemative-fusled vehicles. (Several manutacturers claimed theg fvesaging
would eliminate the problem of having to make a iargef perce ' Y cars

comply with the new standards since projected sales might not - actual

sales). -' |

|

In respoOnse 1o state concerns, several manufacturers sug that the
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Response to Comments
disproportionate effects of averaging In local areas with higher numbers of large

size vehicies oould be reduced by utablishing.a ceiling on averaging and
preciuding avaraging between trucks and cars. However, they opposed basing
a program on the concerns of a few areas and preferred being able to average
" between LDV and LDTs.
Discussion of @mmnu: EPA belisves that the language and legislative
history of section 202(j) of the CAA precludes the use of averaging by LDVs
and Lst to meet cold CO emission standards. This belief is based on both
the language and leglsiative history of that provision.

Saction 202(j)(1) of the CAA, as amendec, directs the Administrator to
promulgate cold CO regulations which contaln standards for LDVs of 10.0 gpm
and for LDTs a ieve! comparable in stringency io the standard applicable to
LDVe. These standards are to be phased-in in accordance with a provision that
"raquires & peroentage of each manufacturer's seles volume of LDVs and LDTs
to comply with applicable ataﬁdards.' with the percentage being 40 percent in
1984, B0 percent in 1996, and 100 percent in 1896 and thereafter.

The natural reading of the statutory limit, in conjunction with the phase-In
requirement, absent any express authorization for averaging, Is that the fimit

must he met by the specified percentage of vehicles sold in the parttcdlar year.
Thus, 40 percent of the vehicles sold In 1984 must meet the 10 gram limit, 80

percent in 1985, and 100 percent and therea’isr. The legislative history

-,
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Cold Temperaturs CO NPRM
confirms this analysis.

The House Committes report, in describing the cold CO phase-in
requirements, stated that "[alt least 40 percent of the 1893 MY vehicles
produced by each manufacturer are required to mest the standards, The
standards apply to 80 peroent of the MY 1894 vshicies and 100 parcent of the
MY 1995 vehicles” (H.R. Rept. No. 101490, Pt. 1, p. 302). Virually identical
statutory language [Section 202(g)] providing for a phase-in, based on a
percentage of sales volums, applies to the Tler | tailpipe standards for light duty
vehicles and trucks, In explaining the Tler 1 language, the Confarance Report
(H.R. Rept. No. 101-862, p, 337) states that the emisslon reductions are to
apply "beginning with 40 percent of vehicles sold In 1884 and increasing to 100
percent of vehicles sold in 1888." This explanation In the Conference Raport
makes clear that the required reductions under this type of phase-in provision
are to be met by the spacific percentage on a per-vehicle basis, with the
requiramant applying ultimately to 100 percent of the vehicies, Vhen 100
percent of the vehicles have 10 meet the standard, there is no basis for
averaging In meeting the standard,

Other aspects of the (agisiative history of the cold CO provision indicate
that Congress intended that the cold CO standards not be averaged. Maost
notably, the Administration (H.R. 3030, section 204, as Introduced July 27,
1989) originally proposed that the cold CO emission standard of 10.0 grams be

-
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Response to Comments

met "on average.”" That language, however, was deleted by the House
committes.

Also of note is the statement by the Senats conference managers that

EPA cannot aliow averaging In meeting the coic CO standard [Cong. Rec. 8.

16838 (Oct. 27, 1980)].

Tha oomrﬁnntn maintain that averaging is permissibie becausse the law, as
enacted, did ot adopt the exprees prohlibition on averaging found in the Senate
report. It, therefors, authorizes averaging or leeves the agency with authority to
allow averaging. However, these comments dc not take into account the tact
that Congress enacted a specific cold CO emission limit, 1o be met by 100
percent of the vehicles or other specified percertages during the phase-in.
Moreover, as just discussed, the legisiative history of the cold CO provision
indicates disappreval of the use of averaging for that standard.

Preciuding averaging will prevent higher cold CO emissions in areas with
a disproportionats number of large size vehicies. The "compromise” restrictions
suggested by the manufacturers would limit the degree of such an effact that
would occur in these areas if averaging were permitted, but it cannot eiiminate
the effect to provide the same degree of assura-ce that is provided by not
allowing averaging.

EPA Poslition: While EPA acknowiedges tha! some manufacturers might

benefit from an averaging program, EPA has deermined that it is precluded
e

EPA/OAR/OMS/CD-vrans 33

SENT BY:Xerox Telecopier 7021 $10-24=31 i11:42AM i 2023955167~ 4567929;4 ¢
T le21/81 1448 ®

Qee7,013

47



SENT BY:Xerox Telecopier 7021 ;10-24-81 ;11:43AM ; 2023955167~ 1567929810
- 19.21481 14:B0 @ @008-013

3

Cold Temperature CO NPRAM
from allowing the use of averaging to meet colc CO emissien standards. Ae

outiined In the preceding paragraphs, this conclusion is based on the language
of the CAAA and accompanying legisiative history.

|y
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MOTOR VEHICLE MANUFACTURERS ASSOCIATION
of the United States, Inc.

7430 SECOND AVENUE. SUITE 300 ¢ DETROIT. MICHIGAN 48202 @ AREA 313-572.431
TLX NO. 1000770 AUTOMAKERS DET. @ FAX NO. 313-872-3400

HAROLD A. POLING. Chatrman
LEE A IACOCCA. Vice Charrman
ROCER B. SMITH. Trvasurer

NEIL A SPRINGER. Secretary
THOMAS H. HANNA, Presigent and Chief Executive OfMcwr Novamber 30 » 1980

U.8. Enviyonasntal Protection Agency
Alr Decket Room M-1500 (LE=131)
Waterside Mall

401 M Strest, S.W.

Washington D.C. 20460

Gentlemen:

The Motor Vehicle Manufactursrs Association of thae United
States, Inc. (MVMA) is pleased to submit the enclosed written
comments c¢encerning the, "Notice of Proposed Rulemaking for
Interim Regulations for Cold Temperature Carbon Monoxide
Emissions from Light=Duty Vehicles and Light-Duty Trucks,"

(%5 FR 32849) published Monday, September 17, 1950.

Marcel L. Halberstadt
Director
Environmental Cepartment

MLH/kv
Encloesura

ce: M. Sabourin

-
-

CHRYSLER CORPORATION * FORD MOTOR COMP, + CENERAL MOTORS CORPORATION + HONDA OF AMEN 1« 1 weooon
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of many cold CO emission test fuels. For exazpls, when angine
development for the 1999 model year begins, the cold CO tast fuel

would have to be known. Howevar, development for the 1996,

1997,

and 1998 model years would likely still be underway. That could

1gad to having to nandle up to four celd co test fuels for

vehicles yet to be marketed., That-is overly burdenscme for the
auto makers. When a test fuel for the model year being producad
at the tinme is included, another aold €O test fuel would be
needed. Changing the cold CO test fusl as often as yearly is not
acceptable. - EPA should specify only one or two tast fuels for
cold €0. IE vahicles are produced to be oparated on greatly

refornulated gaselines, that is, fuels which will not work

properly in vehicles already en=-tha~road, then rafornulated
gasoline sp.ci:icationl for cold CO testing could bhe developed at

that time.

Following publication of EPA's NPRM, but enly shertly pefore

the November 1, 1990 public hearing on the proposed cold

temparature CO gtandards, Congrass adogtad the Clean Air Act

Azmendments of 1990, which include prev

sions mandating the

promulgation of requlations applicable to emissions of carbon
monoxide from 1ight=duty vehicles and 1ight-duty trucks when
. eoperated at 20 degreas Pahrenheit. Accordingly, MVHA vas asked

by the Prnsidini officer at the nearing to supplament its
testimony, part

cularly with respact to the extent to which the

Agancy retains aiscretion on a number of satters in light of the

recent anendments.

A.mwmwm

With regard to the {ssus of mesting emissions gtandards by

averaging different engine families or betveen classas of

vahiclas, such averaging is currently permitted by regulation

and, in fact, has pesn upheld by rhe courts (see,

8llnn:Sll_nstlnll_ﬂnnnsil.!;_lhnllla gos P.2d 410, D.C. cir.
1986). 1in the NRDC case, the court noted that, lacking any clear
congressicnal prohibitien of averaging, the penefits of "more

#iexibility in cost allocaticn,” while ensuring chat the
flaet "still meets the emissions reduction standards make
(808 F.24 at 42%5). S AL

o

The 1990 Amendments de not contradict this analysis.

overall
s sensa'"

Oon the

contrary, although congrass considerad provisions explicitly
1imiting EPA'S authority to adept averaging prograns with respect

vo standards established undar section 202 of the Act (ses,

[ - P

the Senate report ncconptnyinz §.1630, S.Rep. No. 428, 101st
Cong.; 18t Sess. 107, 1989), it rejected such restrictions in the

=

19%0 Amendzents. This rejection should be {ndicative-of
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Congress' approval of innovative and cost-efficient regulatery.
control featuras such as emissions banking and trading.

MUMA's Novembar 1, 1990 testimony provided a number of
practical reasons that would justify promulgation of interim ine-
uss standards for the cold temperature ¢o regulations. The
ranges proposed by MVMA parallel the interim in-use NMHC, €O and
NOx standards for passenger cars and light-duty trucks explicitly
set forth in section 210 of the 1990 Amendments. While the
Ansndments aAre silent with respect to such in-use requirezents
for purposes of the cold CO standards, MVMA does not believe that
this would preclude EPA's tailoring of its initial recall
enforcement program for the cold CO requirazents along the lines
~of the interinm §3°r=86°r standards set forth in the Apendments.

c. Intermediata Temperaturs Requiraments

While specifying a 20°F tamperature standard, the cold CO
provisions of the 1890 Amendments did not authorize any
requirezents for CO emissions at other temperatures below the
standard Federal Tast Procedure. 1In seaking to assure that the
benaefits of vehicle cempliance at 20°F are not lost at other
. temperaturas (l.e., in providing for wproportional® emissions
control), EPA may not impose any testing requirements at
intermediats temperatures. MVMA has, therefore, recommendaed that
an enginsering evaluation precedure be instituted, which would be
designad to determine, and prehibit, the existencs of defeat
devices that could cause apissions at intermediate tesperaturss
to increase significantly., MVMA balieves that development of
such an evaluation approach would provide the most cest=effective
mechanism for prevent ni unnecessary emission increasas at non-
test temperature operating conditions.

A.WWW

£PA had asked why sanufacturers weras requesting a more
lenient cold CO program than that detailed in EPA's NPRM (no SEA,
delay in altitude in-use requirements, etc.) as cpposed to a more
lttigqont program that might avoid Clean Air Act Phase II
standards.

Thers are numercus reasons for the position taken by the
panufacturers as detalled below:

4567928,813
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, emissions requirements. MVMA believes sueh requests are
espacially important for the celd co rulemaking because cold Co
/ standards are a nev requirement for which manufactures have no
, exparience. Furthermore, this requirement is bei inplemented
/ - @t the same time that manufacturers are Baing required to meet
numarous other regulations through the 1990 amendments te the CAA
and new California requirements. :

8. ERA’s Concerns Related £o Fniseions Averaging

EPA asked that manufacturers respond to the concerns of

* representatiVes from the states of Alaska and Colorade regarding
the anissions averaging Troqrau. The reprasantatives indicated
that the vehicle fleets in these states consist of a large number
of 8=cylinder passenger cars and light-duty trucks. The concern
is that under averaging, manufacturers might design these
vahicles to meet CO emission levsls significantly akove the
standards, hence causing higher CO emissions in those statas and
thus making it more difficult for these areas to reach
attainment.

MVMA understands the cencern cn the part of the
rapresentatives from the states of Alaska and Coleorado. We
éncourage a resolution because ws balisve that avaraging
(including banking and in some cases trading) helps provide
manufacturers with the needed flexibility to meet standards in
the most cost effective manner with no adverse air gquality
effacts on average.

MVMA also believes that areas such as Denver, Anchorage and
Fairbanks should be pleased that manufacturers are providing thenm
with the type of vehicles that they wish te purchase. Such
vehicles satisfy the needs of their eitizens. In that regard,
MVMA believes that a compromise position on this issue sheuld be
worked out.

In the past, EPA has established "ceilings" for family
enissions limits (PELs). Undaer averaging, manufacturers' FELs
could not exceed these ceilings. Such ceilings should halp to
allaviate the concerns of the representatives from Alaska and
Colorado. MVMA recommends that EPA set the cellings at levels
that would be acceptable to all concerned. As mentiored
pravicusly, however, MVMA balieves that the details of any
averaging program should not be based only en the concerns of one
°r a few areas but rather should represent a fair approach to all
areas and to the manufacturers.

MVMA prefers that EPA allow averaging across vehicle )
Classes, i.e., that manufacturars be alleved to average cars with
light=duty trucks. Hewsver, if the establishment of cailings as
daescribed above does not alleviate the concerns of EPA, they MVMA
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would reccmmend that averaging be limited to vithin vehicle
classes, i.e., NO averaging of between cars and light-duty

" erucks.

MVMA alsoc baliaves that an averaging prograa can work

effectively in conjunction with interin !n—uln standards.
Certification would be based on the FELs sstablished for each
engine family, whereas in-use compliance would be based on an
smissions level equal to the FEL multiplied by some factor “x",

. The factor "x" is the sanme factor used to determins the interinm
{n-use standards. For axample, assume that EPA establishes an
interim in-use standard for passanger cars of 1,5 times the 10
gpm standard, or 15.0 gpE. A manufacturer that chocsas to
avarage might establish an FEL of 9.0 gpm for one engine family.
In-use compliance during the interim in-use standard phase~in
ggrg?d would be based on CO enissions of 13.% gpm (1.5 X 9.0 =

Ccredits from banking are necassary {f actual sales are used
ts determine cempliance percentages during the phase-in periocd.
MVMA believes that projectad sales should be used for determining
phase-in compliance. A slightly high or low estimation of sales
will have little effect on air quality. If the use of actual
sales is required for phase-in, a credit prograa would protact
panufacturers from the Jaocpardy of losing their certificates
through unforeseen parket changes.

C-Wmmwmw

EPA's rulemaking to contrel €O at low temperature will have
great impact on engine design and ecalibration, and therefors, is
of significancs to tha aute industry. Because of this impact and
significance, ve pelieve this rulemaking is not the place to
-pocitx new, basically unproven smission instrumentation. Thus,
we balieve EPA should stay vith the current emission
instrumentation, including the twin 8.65-inch roller dynamcmetar,
except the current dynamcmetar should be changad from its
hydrokinetic version to an slactric configuration. An slactric
version would improve test repeatability both at 20°F and 75°F.

We balisve that befors the current dynamometer roller
configuration is replaced, extensive testing with any new
dynamometaer with different roller configuration must be
conducted. Such testing has not been done at this time with
EPA's propesed new dynapometers. Hence, wé believe EPA should
withdraw its proposal to change to a twin 20-inch coupled roller
dynamometer. Any nev dynanoneter should be thoroeughly tested.

1# EPA identifies & nesd to change dynanometer
specifications, MVMA recommends the following: P
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EPA's draft legislative rule is inconsistent with
representations made in your September 11, 1990 letter to Senator
Ford. The draft departs from your representations in the
following respects:

- 9 EPA proposes & "pollution control" fix that is not
consistent with your commitment and ie presented in a
manner that is not legally defensible. Specifically,
the proposal would contemplate a "past actual-future
potential test" if EPA found controle not to be
"environmentally beneficial" and the draft interpretive
rule indicates that such a conclusion could be based
upon the "rebuttable presumption."i/

s EFPA has imposed restrictions on the "actual to actual
tazts that are incenaistent with your letter. All
projects =- like klnd and non-like kind replacements at
existing sources =-=- would be subject to the "actual to
actual" test according to your representations. EPA
proposes to restrict use of "actual to actual" to
"like=-kind" replacements at existing utility units
located in attainment (i.e., only PSD) areas. All non-
like kind replacements and all "nonroutine" projects in
non-attainment areas would be subject to the "past
actual=future potential" test. (Note: DOE does not
object to this test being applied to units that
undertake changes that increase the design capacity of

1/ The Adwinistratisn preopss=al wellé kave implemented 2
"pectential-to=-potential" test for determining whether there is an
emiesions increase for NSR purposes, thus rejecting EPA's
"rebuttable presumption" approach. While DOE is not asking EPA
to incavporatae the "potential=-tn=npntantial! taest, any true
"pollution control" fix will necessarily embrace the principle
that utility pollution control projects are environmentally
beneficial and should be excluded from NSR review.
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a unit since we never viewed the Administration's
proposal covering such changes.)

3. EPA imposes restrictions on the "causal link" relief
promised in your letter to Senator Ford. Specifically,
EPA establishes & burden of proof, not mentioned in
ynur letter, whenever a utility projent rignifirantly
improves efficiency. EPA also, in the preamble to the
draft legislative rule, and in the draft interpretive
rule, proposes to require & source to use its highest
past utilization as its future utilization rate
notwithetanding the fact that future projected
utilizations is lower than past maximum levels.

4. EPA has, in the preamble, suggested that the 5
operating year baseline for NSPS emission calculations
requires emissions tests, rather than the use of
emission factors. This qualification is not consistent
with current law which allows sources to elect batwaeen
use of an emiesion factor or an enmissions test in
defining baseline. It is inconsistent with the
Administration's proposal which refere to "achievable"
levels, not levels actually achieved.

Numerous other problems exist with the EPA draft, not the
least of which is the fact that EPA rationale makes the relief
vulnerable to legal challenge. How EPA justifies the policy
positions stated in any rule is no less important than what those
positions are. A legally indefensible fix is of no use to
anyone.




ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts 51, 52 and 60
[AD-FRL- ]
APPLICABILITY OF NEW SOURCE REVIEW AND NEW SOURCE

PERFORMANCE STANDARDS REQUIREMENTS

AGENCY: Environmental Protection Agency (EPA)
ACTION: Proposed Rules
SUMMARY : EPA is proposing a rule that clarifies the meaning

of current new source review (NSR) regulations regarding "major
modifications," and further defines the application of those
regulations to electric utility generating units. The first of
these proposals relates to pollution control projects.
Traditionally, EPA has viewed such projects as an activity that
would not be considered a modification for new source review
purposes, unless the new control system is "less environmentally
beneficial" than its predecessor system. Accordingly, the
proposed rule would add pollution control projects to the list of
exclusions in the NSR rules. The proposal also would provide
specific guidance regarding the application of this exclusion to

electric utility generating units.

The second proposal relates to the statutory requirement,
embodied in the NSR "major modification" rules, that, for the

purpose of calculating post-modification emissions, there, must




be a demonstrable causal link between a physical change and a
projected future actual emissions increase. In the case of
electric utility generating facilities, this means that any
increase in their utilization, due either to economic or
environmental changes in the loading order of units or to an
increase in system-wide demand growth, must be excluded from the
computation of future utilization levels utilized by the Agency
in projecting future annual emissions. Today's proposal would
add regulatory language that identifies, for electric utility
generating units, load growth and loading order changes as
factors that presumptively require EPA to adjust, projections of

post-change emissions.

EPA is also proposing today to change its NSR rules to
implement a settlement agreement in litigation involving EPA's
1980 NSR rules. This proposal reflects EPA's view that, in
ascertaining the impact of a modification, a source owner should
be allowed to make an election between either a comparison of
"past potential emissions and future potential emissions" or a
comparison of "past representative actual annual emissions and
future representative actual annual emissions." EPA believes
this change, which requires an appropriate mode of comparison of
pre- and post-change emissions in all cases, is consistent with
the NSR provisions of the Act. However, to preserve
administrative continuity, the Agency intends, prior to taking

final action on this proposal, that units which have not begun



normal operations will continue to be subject to the "past

actual-future potential" test of current rules.

Finally, EPA is proposing to revise its New Source
Performance Standards (NSPS) rules to establish, as the NSPS
baseline, the maximum hourly emission rate achievable during the
past five years of operation of an affected facility. This
proposal will resolve uncertainties created by past

interpretations of EPA's NSPS rules.

Prior to final promulgation of any of today's proposals, the
current provisions of EPA's NSR and NSPS rules, as construed in
the SUPPLEMENTARY INFORMATION section below, will continue to
govern EPA's applicability determinations regarding NSPS and NSR

modifications.

SUPPLEMENTARY INFORMATION:
I. Background

The Clean Air Act of 1970, as modified by the 1977 and 1990
amendments (the Act or CAA), contains a number of provisions that
establish stringent pollution control requirements that must be

met by "new" industrial facilities, which include existing
facilities that undertake a "modification." The term
"modification" is defined in § 111 of the Act. Specifically,

section 111(a)(2) defines "modification" as:



any physical change in, or change in the

method of operation of, a stationary

source which increases the amount of any

air pollutant emitted by such source or

which results in the emission of any air

pollutant not previously emitted.
The NSR provisions cover sources that commence construction after
January 6, 1975, and construction "includes the modification (as
defined in section 111(a)) of any source or facility." CAA
§ 169(2)(C).

Modification is a statutory term of art that has been given
content by EPA through rules implementing § 111 and the NSR
provisions of the Act. These rules carry out the congressional
intent that existing facilities be grandfathered unless they are
changed in a way that creates "new pollution" -- i.e., pollution
that the unit was not capable of producing when it was built.V
They were developed with the objective of establishing a
modification rule "which minimizes . . . [the] impact [of new
source requirements] on existing sources."¥

A. EPA's Rules

In the early 1970s, EPA promulgated NSPS rules defining the
term "modification." Under those rules, a "modified" facility is

one that has been subjected to "any physical or operational

change, " which "results in an increase in the emission rate of

v National Asphalt Pavement Association v. Train, 539 F.2d
775, 783 (D.C. Cir. 1976) (§ 111 is "designed to prevent new

pollution problems").

Y ASARCO v. EPA, 578 F.2d 319, 327 n.24 (D.C. Cir. 1978).



any pollutant to which a standard applies."¥ Whether an
increase occurs is determined by using the facility's emission
rate (in kilograms per hour) at maximum production levels during
periods of "representative performance. "4

To clarify further the scope of this definition and to
minimize its impact on existing sources undertaking projects that
are consistent with maintaining normal operations, EPA provided
examples of activities that do not constitute a "modification,"”
including, inter alia, "routine" maintenance, repair or
replacement, "increases" in production rate or hours of
operation, and installation of a pollution control system, unless
the system is "less environmentally beneficial" than the system
it is replacing. In other words, these activities could result
in an increase in emissions, but would not be considered a
physical or operational change under the modification rule.¥

Because the NSR program incorporates the NSPS definition of
modification, EPA was required to use the NSPS approach to define
modification in the NSR program. Thus, in 1978 and 1980, EPA

defined a modification for NSR purposes as a "physical change" or

=7 40 C.F.R. § 60.14 (1990); see 36 Fed. Reg. 24877, col. 2
(1971); 40 Fed. Reg. 58419, col. 1 (1975).

v 40 C.F.R. § 60.14(b) (1990); 40 Fed. Reg. 58419, col. 1
(1975).

¥/ 40 C.F.R. § 60.14(e) (1990).




a "change in the method of operation" that "would result in" an
"emissions increase."¥

Similar to the NSPS modification rule, EPA provided that "a
physical change or change in the method of operation" does not
"include" activities that are not directed at creating "new
pollution" such as "routine" maintenance, repair of replacement
or "an increase in the hours of operation or in the production
rate" (unless a federally ehforceable permit limits hours of
operation or production rate).?” While EPA did not list
pollution control projects among the examples of things that are
not "physical or operational" changes, the language of the rule
(i.e., "includes") indicates that the exclusions listed therein
should be construed only as illustrative and the enumeration
thereof is not meant to be exhaustive.

In the 1980 rules, EPA defined an "emissions increase" for
NSR purposes in terms of total annual emissions (i.e., tons of a
pollutant emitted per year), instead of in terms of kilograms per
hour.¥ EPA's NSR rules currently require a comparison of past
"actual" emissions with future "actual” emissions.? Past and

future "actual" emissions can be based on "allowable" emissions

&/ Id. § 52.21(b)(2) (1990); see 45 Fed. Reg. 52735, col. 3
(1980).

v 40 C.F.R. § 52.21(b)(2)(iii)(a) and (£f) (1990).

Y Id. §§ 52.21(b)(3), 52.21(b)(21) (1990).

Y See 40 C.F.R. § 52.21(b)(3) (1990).




of an existing unit,!¥ or on past measured emissions and future
projected emissions, or where a unit has not "begun normal
operations," on the "potential to emit" (i.e., operations 365
days a year, 24 hours a day, at maximum capacity)?’ of that new
emissions unit.?

While the NSR modification rules, adopted under the 1977
amendments, focus not on increases in hourly emission rate, but
on increases in annual emissions, they, like the NSPS rules,
authorize emissions increases resulting from activities that are
not "physical or operational" changes. Thus, as noted above,
under the NSR rules, an existing unit is authorized to increase
its hours of operation and production rate, and thereby increase
its annual emissions, without triggering NSR. As a result, for
years, industrial facilities throughout the country have, been
able to increase annual emissions through increases in
utilization, without those increases ever being viewed as
triggering NSR review.

Under the NSR rules, the kind of conduct that could trigger
NSR review is (1) installation of new units; (2) enlargement of
an existing unit that would allow greater production, and (3) a
change that increases the emission rate of a unit above design

levels (i.e., switching from gas to coal at a unit not capable of

1/ 1d. at (b)(21)(iii).
1/ Id. at (b)(b) (definition of "potential to emit").
12/ Id. at (b)(21)(iv).




burning coal). In each of these cases, past actual annual
emissions at a source are to be compared with future annual
emissions based on the new unit's potential to emit.?® This
comparison always produces a projected increase in annual
emissions because no unit operates at a maximum capacity, 365

days a year.

B. The CMA Settlement

Pursuant to a settlement agreement entered into on February
22, 1982, in Chemical Manufacturers Association v. EPA, No. 79-
1113 (D.C. Cir. 1982), EPA obligated itself to propose a
"potential-to-potential" system for calculating emissions
increases under the NSR program. As described below, today's
proposed rule provides for the implementation of that settlement
agreement by allowing source owners the option of electing a
comparison of "past potential emissions and future potential

emissions."

Cs Th EP NSR Interpr ion

Wisconsin Electric Power Company (WEPCo), an owner of a
power plant in Port Washington, Wisconsin, proposed certain
repairs and replacements of equipment at its Port Washington
units, the first of which began operation in 1938. The Port

Washington project was characterized by WEPCo as a "life

13/ 40 C.F.R. § 52.21(b)(21)(iv).




extension" project and involved a "like-kind" replacement of
equipment that physically constrained maximum unit operations in
the case of two units and that required the shut-down of a third
unit for safety reasons.¥

In October 1988, EPA determined that this project would
trigger NSR requirements. According to this determination,
because the "life extension" replacements were not found to be
"routine," EPA's NSR rules required a comparison between past
actual emissions and future "potential" emissions. The
determination was based on the assumption that, unless the
project fell within an exception to "physical or operational
change" enumerated in the rule, the "past actual - future
potential" test was required.

EPA also found that NSPS was triggered by comparing
deteriorated operations (and zero operations, in the case of the
unit shut down for safety reasons) with full capacity hourly
emissions after the repairs. While two of the units had
constrained operations for several years and the third had been
shut down for several years, EPA did not rely on these operations
as being "representative," but ruled instead that its NSPS rules
required comparison of constrained emissions immediately before a
repair with emissions immediately after the repair removing the

constraint.

L/ The youngest of these units began operation in 1950.
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Subsequently, EPA, applying its WEPCo approach to NSR
determinations, found that a conversion of an existing power
plant from higher polluting oil to lower polluting natural gas
would trigger NSR for nitrogen oxides (NOx) because non-routine
changes were involved and, using EPA's "past actual-future
potential" approach, annual emissions of NOx would be predicted
to increase (While the NOx emissions rate of natural gas was
substantially less then oil, in the past, the units had only
operated at a very low capacity factor and, assuming 100 percent
operations on natural gas, there would be an increase in annual
NOx emissions. )¥

EPA also found, subsequent to the WEPCo approach to NSR
determinations that installation of pollution controls -- which
clearly is not a "routine" repair or replacement -- would trigger
the "past actual-future potential" comparison if annual
utilization of the unit would increase in the future.!®¥ Since
control equipment might only reduce emissions of one pollutant,
this qualifier -- expressed as a "rebuttable presumption" that
annual utilization would not increase -- meant that many sources

would be subject to NSR review before installing control

4 Letter from Don R. Clay, Acting Assistant Administrator,
U.S. EPA, to Walter McCarthy, Jr., Detroit Edison Company (May 8,
1989); Letter from David Kee, Air and Radiation Division, U.S.
EPA to Morton Sterling, Detroit Edison Company (Dec. 20, 1988).

&/ Letter from David Kee, EPA Region V, Air and Radiation
Division, To Timothy Method, Indiana Department of Environmental
Management (Jan. 30, 1990).
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equipment, because electricity demand or other factors, including
environmental dispatch to meet the new acid rain requirements,
would increase annual utilization of the unit.?

Subsequent to the WEPCo decision, EPA determined that
removal of temporary pollution control demonstration projects
would not trigger NSPS, even though such removal would not be
"routine" and even though emissions before removal would be less
than emissions after removal. EPA indicated that the appropriate
comparison would be between emissions before the temporary
project with emissions after its removal. This determination
clarified that the "representative performance" language in its
rules allowed EPA, where emissions immediately before a change
were clearly not representative of historical operations of the
unit involved, to look back to a time before the occasion that

the unit had temporarily reduced emissions.

D. Case Law

WEPCo challenged EPA's NSPS and NSR determinations in the

Seventh Circuit. Wisconsin Electric Power Company v. Reilly, 893

w It should be noted that this interpretation, which required
NSR of control projects whenever an increase in annual
utilization increased annual emissions, was inconsistent with
EPA's original interpretation of its NSR rules set forth in the
1983 Pedersen memorandum discussed below, which excludes
pollution control projects without regard to whether annual
emissions increase. Supra note 16. By this notice, EPA is
returning to its original understanding of its NSR rules which
recognizes that "environmentally beneficial" pollution control
projects are excluded from the activities that could be
considered a "modification." See supra, note 19.
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F.2d 901 (7th Cir. 1990). The court affirmed EPA's NSPS
determination, holding that the kind of nonroutine "like kind
replacements" before the court were "physical changes" and EPA
could, under the facts of the case, compare hourly emissions
immediately before the replacement with hourly emissions after
the changes. Id. at 913-15. The court, however, reversed EPA's
NSR determination, holding that a "past actual-future potential”
comparison was not authorized at an existing unit that had begun
normal operations. The court also noted that EPA would have to
revise its rules if it wanted to require such comparisons at
operating units which, like WEPCo, undertook nonroutine "like-
kind replacements." Id. at 915-18.

Prior to the Seventh Circuit WEPCo decision, the First
Circuit decided a case involving the NSR modification rules.
Puerto Rican Cement Co. v. EPA, 889 F.2d 292 (1lst Cir. 1989). 1In
that case, the court affirmed EPA's use of a "past actual-future
potential" comparison at a facility that constructed "new [wet]
kilns" that had much greater capacity than the "two older [dry]
kilns" that had been in operation for some time. Id. at 293.
Consistent with EPA's current rules, the court affirmed the use

of this comparison for new emission units that had not begun

normal operations.
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Today EPA is proposing revisions to its NSR and NSPS rules
to resolve uncertainties and questions raised by EPA's recent NSR
approaches and the interplay of WEPCo and Puerto Rican Cement
cases. The proposed NSR rules incorporate the NSPS exclusion for
pollution control projects and identify, for electric utility
generating units, pollution control projects that EPA views as
presumptively "environmentally beneficial." The proposed NSR
rules also identify, for electric utility generating units,
factors that could result in a projected increase in annual
emissions, but presumptively should not be considered to "result"
from a physical or operational change. Today's proposal would
specify that any projected increases due to such factors must be
discounted in determining future projected annual emissions under
EPA's NSR rules. Finally, the proposal incorporates new
regulatory language in the NSPS rules which defines a 5-year
baseline for determining past maximum hourly emissions.

EPA also is proposing today NSR rule changes to implement
the CMA settlement agreement. This proposal would add an
optional "potential to potential" test for determining "major

modifications."

A. Pollution Control Projects

In implementing the statutory definition of "modification, "
EPA has, since 1974, explicitly excluded the addition or use of
any pollution control system or device unless the new system or

device was "less environmentally beneficial" than the system it
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Pedersen.!® In this memorandum, EPA stated that it "agree[d]
with the rationale" that, "since the NSPS regulations provide an
exemption from the modification provisions for replacement of
control equipment, the NSR regulations must provide this
exemption as well." Pedersen Memorandum at 2. This is because:

the Clean Air Act provides in Section
169(1)(c) that for NSR purposes the term
modification shall be defined as that term is
defined in Section 111(a) of the Act relating
to NSPS. EPA has interpreted this to mean
that for NSR purposes Congress intended the
term modification to include all exemptions
included in the NSPS regulations promulgated
under Section 111 of the Act prior to the
date of the enactment of Section 169. See 43
FR 26396. The control equipment exemption
was promulgated prior to Section 169.
Therefore, the term modification in the NSR
regulations inherently encompasses the
control equipment exemption. 14.%¥

Today's proposal would add to the list of exclusions in
EPA's NSR rules language identical to the "pollution control"

exclusion in EPA's NSPS rules. See 40 C.F.R.

18/ See Memorandum from Edward Reich, Director, Stationary
Source Compliance Division and William F. Pedersen, Acting
Associate General Counsel, Air, Noise and Radiation Division to
Allyn M. Davis, Region IV (April 21, 1983)(hereinafter referred
to as "Pedersen Memorandum").

1/ Three years later, the Director of the Office of Air Quality
Planning and Standards disagreed with Mr. Pedersen's legal
analysis and re-interpreted the NSR rules as requiring
legislative rulemaking to incorporate a pollution control
exception. See Memorandum from Gerald A. Emison, Director OAQPS,
to Regional Division Directors (July 7, 1986). This re-
interpretation of the NSR rules led to the WEPCo "pollution
control" determination discussed above. Supra note 15. EPA is
today announcing that it is returning to its original
interpretation of the NSR provisions. See note 16 supra.
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§ 60.14(e)(5)(1990). 1In addition, today's proposal would also
establish a presumption that installation at an electric utility
generating unit of the following pollution control systems are
presumptively "environmentally beneficial," even though the
utilization of the unit may well increase after the change,
thereby giving rise to an increase in the annual emissions of

certain pollutants, regardless of the units future utilization:
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1. Flue gas desulfurization technology;

2. Low NOx burners or other NOx reduction
technology determined by EPA or a state as
Best Available Control Technology;

3s Sorbent or SO3 injection technology:’
4. Electrostatic precipitators or fabric
filters;

5. Use of an alternative fuel that will reduce
one or more regulated pollutants, including
physical or operational changes required to
accommodate conversions to natural gas or co-
firing natural gas and other fuels, or
switches from higher sulfur to lower sulfur
content coals;% and

6. Clean coal technologies approved by the
Department of Energy.

EPA bases this presumption on its long-standing familiarity
with these utility pollution control systems and the fact that
changes to accommodate them will promote their more frequent
usage. Since this approach will reduce emissions, it is
therefore environmentally beneficial. EPA also believes that a
rule establishing this presumption will avoid delay in utility
decisions in implementing actions required to comply with the
1990 Amendments to the Act.

B. Proj ion of F re Annual Emission Existin
E1l p ogs 8 111 neratin ni

2/ It should be noted that coal switching at existing units,
that were capable of accommodating coal on January 5, 1975, would
also fall within the exclusion in the NSR rules. See 40 C.F.R. §
52.21(b)(2)(1iii)(3)(1).
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By their express terms, both EPA's NSPS and NSR regulations
require that, in order for there to be a "modification" (or, in
the case of NSR, a "major modification"), the physical or
operational change at issue must "result in" an increase in
emissions. Compare 40 C.F.R. § 60.14(a) with 40 C.F.R. §
52.21(b)(2)(i). Accordingly, if a projected emissions increase
is not triggered by the physical or operational change (e.g., are
caused by economic, regulatory or market forces), new source
review would not be triggered. Today's proposal adds regulatory
language to the NSR rules addressing how this "casual link"
requirement applies to electric utility generating units.

The proposed revision provides that, in the case of electric
utility generating facilities, an increased utilization due to
economic or environmental changes in the loading order of units
or an increased utilization due to an increase in system-wide
demand growth, is to be excluded from the amount of future
utilization utilized by the Agency in projecting future annual
emissions.

As discussed below, EPA is proposing today to amend its NSR
rules to allow a source owner the option of electing between a
comparison of "past potential emissions and future potential
emissions" or a comparison of "past representative actual annual
emissions and future representative actual annual emissions."
Until such a rule is adopted, however, the holdings of the First
and Seventh Circuits in Puerto Rican Cement and WEPCo will

continue to govern NSR applicability determinations. Thus, units
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that have not begun normal operations will continue to be subject
to the "past actual-future potential” comparison of the current
rules.

For units that have begun normal operations, EPA's use of
the "past actual-future potential" approach is inappropriate.
Where like kind replacements (or other repairs) do not alter the
original design capacity of an existing unit, EPA, pending final
adoption of the revisions discussed below, will use the past
actual-future actual comparison contemplated by current rules and

the WEPCo decision.

C. men i MA lemen

In today's action, EPA also proposes to modify its NSR rules
to implement the settlement agreement reached in 1982 in Chemical

f rers A iation EPA, No. 79-1113 (D.C. Cir. 1982).
Under this proposal, a source owner would be allowed the option
of electing between either a comparison of "past potential
emissions and future potential emissions" or a comparison of
"past representative actual annual emissions and future
representative actual annual emissions."

EPA believes that the proposed change, which provides in all
cases for an appropriate mode of comparison of pre- and post-
change emissions, is consistent with the Act, which does not

mandate the use of any particular test for determining annual
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emission increases. The "potential-to-potential" approach will
assure that, where hourly emission rates will not increase and
therefore projected maximum potential annual emissions will not
increase, NSR review will not be triggered. This approach is
consistent with EPA's existing NSPS rules, which contemplate that
a modification will not occur where there is no increase in
hourly emission rates.?/ The alternative "actual-to-actual"

test is consistent with the intent of the Act's NSR provisions
that, where there is no actual increase in annual emissions, no

major modification is involved.

D. ishin 11 r ion

Today, EPA proposes to modify its NSPS rules to establish,
as the baseline for NSPS, the maximum hourly emission rate
achievable during the past five years of operation of an affected

facility.

In the WEPCo case, EPA compared the Port Washington unit's
hourly emissions at its maximum capacity immediately before the
proposed change (i.e., the unit's maximum capacity in its current
deteriorated condition) with the unit's emissions at maximum
capacity after the change. Since the WEPCo units had been

operating under constrained conditions for several years, EPA

& As discussed earlier, the statutory provisions governing NSR
review contemplate that the NSR modification rules be consistent
with the NSPS definition.
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rejected WEPCo's assertion that the Agency should have used the
original design capacities of the units in setting the pre-change
baseline.

Today's proposed rule would reaffirm EPA's position in WEPCo
that EPA is not required to use a unit's original design capacity
in determining emission increases. At the same time, EPA
recognizes that the use of nonrepresentative emissions (e.g.,
rates reflecting recently deteriorated equipment or rates
resulting from the use of temporary pollution control projects)
is not an appropriate method of establishing the pre-change
baseline. Accordingly, as was proposed by the Administration in
draft legislation during deliberations over the Clean Air Act
Amendments of 1990, EPA is proposing today that the maximum
hourly rate achievable by the unit over its previous five years
of operations be used in determining the NSPS baseline.

Today's proposal is consistent with the approach EPA has
taken with respect to the removal of temporary controls at the
conclusion of clean coal technology (CCT) demonstration projects.
In a letter dated January 30, 1990, from David Roe, EPA Director,
Air and Pollution Division, to Timothy J. Method, Assistant
Commissioner, Office of Air Management, Indiana Department of
Environmental Management (IDEM), EPA noted its agreement with
IDEM's determination that NSPS standards were not intended to
apply to Northern Indiana Public Service Company's CCT project at
its Bailly power plant. Specifically, EPA confirmed that the

Bailly plant "would not be subject to NSPS at the conclusion of
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the project . . . as the result of an increase in emissions rates
back up to the levels which existed before the changes were made
to accommodate the temporary demonstration project." EPA
recognized that the "removal of temporary controls will not
result in a level of emissions higher than that experienced in
the past." Accordingly, notwithstanding the NSPS baseline
discussion in the WEPCo case, subsequent EPA determinations
confirm that representative past performance is an essential
consideration in properly determining the pre-change NSPS
baseline.

Pending adoption of today's proposal, EPA will use the
maximum hourly emission rate demonstrated immediately prior to
the change, or, where operations immediately before the change do
not reflect past representative operations, the maximum emission
rate achievable during some prior period of operation.

Consistent with this proposal, any period greater than five years

will be presumed to be unrepresentative.

E. Addition Rulemakin

EPA will be providing, through a separate rulemaking,
guidance on the meaning of "routine" maintenance, repair, and
replacement activities at existing electric utility generating
units, as those activities are exempted from EPA's regulatory
definition of "modification." 40 C.F.R. §§ 52.21(b)(2); 60.14(e).
Such guidance will follow the principle that "routine"

maintenance, repair, and replacement includes those activities
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that, in standard industry practice, are to be expected
throughout the useful life of an emissions units. For electric
utility units, such activities would include repairs and
replacements typically required at a unit that will operate 55 to
65 years, the useful life for utility units that was assumed by
EPA in all its analyses of the Clean Air Act legislative
proposals.

Finally, in response to continuing concern over so-called
"life extension" projects within the utility industry, EPA will
also be evaluating the amount of repair and replacement activity
undertaken at older utility units. EPA solicits comments on
whether changes in its NSPS and NSR rules are required to prevent
utilities from perpetuating the life of their units indefinitely,
thereby avoiding the pollution control requirements that apply to

new sources.
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Mixture and Derived From Rules

Rationale for

. In 1980, EPA promulgated a final rule defining which wastes
were hazardous under the RCRA Subtitle C hazardous waste
system.

i At the time, EPA identified two approaches for classifying
waste as hazardous. The first approach was to identify
broad characteristics such as ignitability, corrosivity,
reactivity, and toxicity. The second approach listed
specific waste streams of concern to human health and the
environment. Since the characteristics were not broad
enough to identify all wastes of potential concern, the
listed waste streams might or might not alsc be considered
characteristic hazardous wastes.

. The reason the characteristics could not identify all
wastes of concern was partially due to the fact that
the agency could not fully define all possible health
and environmental concerns which would warrant a
characteristic. Moreover, the agency did not have
sufficient data to determine which waste constituents
and properties would cause the concerns that they did
know about. Finally, the state of analytical methods
was such that the agency did not have all of the
necessary test methods available to measure whether the
waste failed or passed the characteristic of concern.

. Listing waste streams provided an additional advantage
for the agency from an enforcement perspective. The
agency did not need to obtain samples of the waste and
perform detailed testing of it in order to determine
whether or not it would be classified as hazardous.
Rather, the agency only had to know the type of waste
or the process producing the waste in order to know
that the waste should be managed as hazardous,

. EPA was legitimately concerned that waste generators not mix
their hazardous wastes with non-hazardous wastes for the
purpose of circumventing the management requirements of RCRA
Subtitle C. This resulted in what is known as the "mixture
rule". The mixture rule prevented generators from diluting
their listed hazardous wastes with non-hazardous wastes to
change their coverage under the original listing definition.
If EPA had not plugged this loophole in some way, any waste
generator could have mixedagas‘hazardous waste with a non-
hazardous waste substance d then claimed that the current
waste did not meet the original listing definition. This

would have been possible even if the new waste sti])
contained very significant quantities of the original
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constituents of concern. Thus, EPA would never be able to

keep its listing program up to date because generators would
create new types of streams as fast as EPA could list them.

. EPA took a different approach with characteristic
wastes. For those wastes, waste mixtures remained as
hazardous wastes only if the resulting mixture still
failed the characteristic. While this may appear
inconsistent, there were several plausible differences
between the characteristic and listed wastes. First,
for ignitable, reactive, and corrosive wastes, mixing
was often able to mitigate the concern and was not a
matter of dilution for the sole purpose of widely
dispersing a problem into the environment. For
characteristic wastes failing the toxicity
characteristic ( Extraction Procedure toxic wastes),
wastes would only be allowed to be redefined as non-
hazardous if the concentration of chemical constituents
of concern was below a level which would lead to
significant health and environmental problems. While
EPA recognized that this could lead to some dilution,
it would neot be practical to dilute highly concentrated
waste streams to levels that would pass the toxicity
characteristic. Moreover, the largest majority of
characteristic wastes by volume were not characteristic
because of the toxicity characteristic. Finally, many
of the more problematic waste streams that failed the
toxicity characteristic were also identified directly
as listed hazardous wastes.

. EPA recognized that the "mixture rule" would capture
some waste streams as hazardous that legitimately could
be managed as non-hazardous., However, the Agency
believed that the delisting process would provide
generators a way to allow these wastes to exit the
hazardous waste system.

EPA was also legitimately concerned that waste generators
not perform sham treatment on listed waste streams for the
purpose of circumventing the system. Again, since the
listing definitions are reasonably specific, generators
could argue that once they "treated" the waste, it was no
longer the listed waste. To address this concern, EPA
adopted the "derived from" rule. That rule states that any
waste derived from the treatment, storage, or disposal of a
listed waste is itself hazardous. It is important to note
that the "derived from" rule not only captures the "treated"
waste stream but it also captures any new waste streams
created in the process of treatment, storage, or disposal.
Since very little sophisticated treatment was being
performed pre-19%80, it seems fair to say that the extent of
reach of the "derived from" rule was not fully appreciated.
However, EPA again believed that the delisting process was
available to address any wastes which were unnecessarily

2
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caught in the hazardous waste system. Once again,
characteristic wastes were not covered by the "derived from"
rule because the characteristic was defined to apply to all
waste streams, including waste streams generated from the
treatment, storage, and disposal of characteristic wastes.

A corollary to the "mixture" and "derived from" rules is the
"waste-code carry-through" principle which states that a
derived from or mixed waste contains all of the same waste
codes as the original waste. Thus, these wastes are often
characterjzed with large numbers of waste codes which bear
little chemical or physical resemblance to the original
listing definitions.

Intervening Actions sipnce 1980

A lot has happened with the status of hazardous waste
regulations, solid waste regulations and environmental
regulations in general since 1980. Some of these changes
have the ability to profoundly affect the assumptions
utilized by EPA when they promulgated the 1980 RCRA rules on
the "mixture" and "derived from" rules. Thus, any short and
long term responses to the court should consider these
changed circumstances.

. The 1984 RCRA amendments (HSWA) included very
significant new provisions requiring the pre-treatment
of all hazardous wastes before they could be disposed
of in land based units. EPA has now completed the
requlatory framework for implementing these
requirements. In addition, all listed and
characteristic hazardous wastes as of 1984 are covered
by specific treatment standards. (This includes the
large majority of listed hazardous wastes.) EPA’s
regulatory framework prohibits dilution of hazardous
wastes for the purpose of avoiding the land disposal
restrictions (LDRs). The framework also requires
significant recordkeeping and reporting requirements
for all hazardous wastes subject to the LDR rules.

. The 1980 CERCLA and 1986 SARA laws have established
joint and several liability for all generators of
hazardous substances. The history of the last ten
years has shown that the costs (both remediation costs
and transaction costs) to large and small generators of
inappropriately transporting, storing, or managing
those wastes are extremely significant, The history of
the last ten years has also established that compliance
with exjisting regqgulations does not affect a generators
ultimate responsibility to ensure his materials do not

adversely affect health_and the environment. The joint

and several liability provisions of these laws and the
extensive costs of remediation have also had major

3

004



12/17-91

14:32 T260 3527 OSWER 005

affects on which materials waste treatment and disposal
facilities can or will accept. For example, most
states will not allow typical solid waste landfills to
accept industrial waste. Also, most POTWs will not
accept hazardous wastes.

. EPA has promulgated Subtitle D rules which cover
municipal landfills. These facilities can not accept
ligquids and these facilities must be in compliance
with a broad set of design and operating requirements.
Moreover, corrective action applies to municipal solid
waste landfills.

. The banking and insurance industries are much more
knowledgeable about environmental risks and provide a
separate set of check peints for preventing poor waste
management practices. This occurs through oversight on
loans and property transfers as well as through the
provision of financial assurance mechanisms,

In addition to these new actions, it is important to note
that the delisting program has not worked as easily and
smoothly ag originally anticipated. It is resource
intensive and slow partly because it requires a full rule-
making process and partly because it considers worst case
mismanagement of the delisted waste rather than a site
specific review of the specific waste management alternative
proposed by the generator for his specific waste stream.

Finally, it is important to note that at this time, the
Agency does not have good data to indicate the veolumes of
waste captured in the subtitle C system by whether the waste
is a listed waste, a mixture waste, a derived from waste, or
a characteristic waste. It also follows that EPA does not
have data which indicate the constituent concentrations by
volume of those wastes currently classified as hazardous.

4

Unanticipated Conseguences of the Mixture and Derived From Rules
as_they Currently Exist

Significant guantities of dilute treated wastes are still
captured in the hazardous waste system and can take up
treatment, storage, and disposal capacity which could be
better used for more hazardous waste streams.

With the advent of much more waste treatment and many more
sophisticated treatment technologies, the variety of
treatment residuals has expanded. These residuals often
bear no resemblance to the original listed waste stream.
However, the derived from and mixture rules still classify
these residuals with the same waste codes as the original
listed waste streams. Thus, the LDR rules beconme extremely

4
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complex and the required treatments for these treatment
residuals may be overly specified.

. The post-1980 boom in clean-up of past problems has pointed
out the difficulties encountered with the classification of
soil and debris mixtures and contaminated groundwater
according to the mixture rule listed waste codes. This has
resulted in the need to create massive exceptions to the LDR
rules to keep from inappropriately slowing down important
clean-up actions.

. The lack of consistency between delisting and characteristic
levels along with different assumptions and models has led
the Agency to focus more of its attention on keeping what is
in the system in, rather than on getting what should be in
the system, but isn‘t, into the system.

Potentj Co ces the urt =) a n e Rule
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‘ . Given the existence of state promulgated rules for mixture

‘ and derived from wastes in all authorized states, the short
term impact of the court action is likely to only impact
those states in which EPA implements the subtitle C program.
This is a very small number of states and even some of these
states have state defined hazardous waste definitions which

‘ would include most mixture and derived from wastes.
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g Given the existence of the LDR rules, it is not likely that
large volumes of hazardous waste will be able to exit the
subtitle C system without meeting LDR treatment standards.
However, the following changes would cccur.

. The nature of EPA enforcement would change.
Enforcement would need to focus on violations of the
dilution prohibitions in the LDR rule rather than
viclations of the mixture rule.

. Wastes no longer defined as listed hazardous wastes
could be defined as hazardous wastes due to the TCLP.
However, the current testing and recordkeeping
provisions for generators assessing their wastes
against the characteristics are not as strong as would
be desirable. A generator does not need to test his
waste but can classify it based on his knowledge of the
waste. This puts the burden on EPA to test a sample
kefore beginning any enforcement action.

Listed waste streams meeting the LDR standards would be
exempt from subtitle C management unless they failed
the TCLP test or unless EPA listed the specific
treatment residuals.
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. New waste streams generated during the management of
listed hazardous wastes would not be captured by the
hazardous waste system unless they failed the TCLP or
were specifically listed by EPA. (Examples are carbon
filters, or tank bottoms from the transportation or
storage of a listed hazardous waste.)

From an enforcement standpoint, EPA might need to rely more
heavily on RCRA 7003 which encompasses hazardous and non-
hazardous waste rather than just on RCRA 3008(a) which
addresses hazardous waste.

Without the mixture and derived from rules or any substitute
for these rules, the regulated industry would ndt have a
good understanding of how EPA would utilize other RCRA
authorities (and perhaps other non-RCRA EPA authorities) to
address mixtures and treatment residuals. This could
subject the regulated industry to tremendous uncertainty and
result in significant case by case litigation until a series
of precedents are set. Such litigation is expensive not
only for the agency but for the affected industry. This
could be avoided with promulgation of a rule which responds
to the court or promulgation of a detailed guidance
document.
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APDITIONAL MESSAGE:

Enclosed are two documents that you might find umeful: (1) Status of Current
Clean Air Rulemakings and (2) Results on Key Issues in the Operating Permit
Rule. These documents are for your use only -~ please do not distribute them
to others. At next week's meeting, we can discuss § 112 issuea and enhanced
monitoring, which are the most pressing issues.

Now that the permit rule is done, Ann and I would like to have everyone
(including spouses, etc.) over for barbecue to celebrate your excellent
efforts and results. We have come up with the following possible datea --
Saturday July 18, Sunday July 19, Saturday July 25, Sunday July 26, and
Saturday August . pPlease let me know which of these are good for you, and I
will try to pick one that is convenient for everyone.

Chuck
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MEMORANDUM
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TO: Teresa Gorman
Jeff Holmstead
David Rivkin

FROM: Chuck Knauss
Shannon Broome

DATE: July 10, 1992
RE: Status of Current EPA Clean Air Rulemakings

With the Permit Rule completed, we thought it might be useful to bring you up to
date on the status of the other major Clean Air rulemakings EPA is currently
developing. Listed below are the major Clean Air rulemakings along with the status of
EPA’s progress/thinking on the key issues and likely timing:

. Section 112(g): EPA has recently held two roundtable meetings with the Clean
Air Act Advisory Committee Subgroup on § 112(g). These meetings and the issue
papers distributed by EFA staff for the meetings indicate that the Agency’s
thinking has not progressed significantly from the meetings the Agency held in
July 1991. The Agency is planning to release a draft rule for comment by
interested parties in mid-September. There is clear disagreement between OPPE
and OAQPS on a number of issues. We are planning to send by July 20, 1992, a
letter to M. Shapiro requesting his intervention on a number of the key issues and
plan to work with EPA to obtain improvements if possible in the upcoming draft,
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. Enhanced Monitoring/Compliance Certification: In August 1991, the Agency
released a Public Information Document (PID) setting forth their intended
approach to this rule, which § 114(a)(3) directs the Agency to issue by quember
15, 1992. The PID reflected a "top down" approach to enhanced monitoring
requirements. EPA staff (J. Seitz) purported to disavow a top down approach but
that revised view has not been thoroughly reflected in their subsequent
documents. Since the PID, EPA has developed: (1) 2 September 1991 Enhanced
Monitoring Guideline document -~ which did not undergo public review but EPA
nevertheless distributed to the States and which reflected a presumption of CEMS
for all sources; (2) a December 1991 Enhanced Monitoring Guideline - which is
slightly improved but still has not been through notice and comment; (3) a
January Draft Rule and Preamble. We, and many others, have submitted
comments on the EPA’s documents. We are currently preparing for submittal
pext week detailed comments on the Draft Rule and Preamble. EPA is planning
for workgroup closure in August 1992.

@ Top Down BACT: We understand that OMB has sent its comments back to EPA
on this rule and that J. Calcagni stated in an industry meeting on June 29, 1992
that he would not accept the changes the OMB wanted. We are concerned with
the "affordability test" expressed in the rule because EPA has traditionally viewed
a control technology affordable if it would not cause cancellation of the project or
put the company out of business.

& WEPCo: We wonder where the rule is (it has not yet appeared in the Federal
Register) and what changes have been made since it was signed by Administrator
Reilly. We are developing a litigation and/or rulemaking petition strategy for our
industrial clients.

o Permits: We are developing our litigation strategy and advocacy papers for
companies to use with their States.

® Section 112(d) and the General Provisions: The source category list was issued
last week and shouid be in the Federal Register soon. The General Provisions
are currently at the Agency after being sent back by OMB. We saw a number of
problems with the last General Provisions Draft and have been asked to develop
comments for some clients to submit to EPA. We are not sure that a set of
General Provisions is warranted for § 112 standards. These provisions create
presumptions of recordkeeping requirements and other "plans” with which the
source must comply. If we believed that we couid win some issues in the General

T
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Provisions that would be difficult to obtain in a later substantive MACT
determination, it might be worthwhile to move forward with them, Otherwise,
they do not seem particularly helpful. From the Agency’s standpoint, it does not
make sense to set out detailed requirements in a general document when
standards will be developed for particular source types. One useful approach for
the General Provisions might be to develop a general approach for development
of MACT standards - e.g., how to determine the best 12%, how to account for
LAER sources, how to deal with malfunctions and monitoring, efc.

Section 112()): EPA made a presentation regarding § 112(/) at the June 29, 1992
Clean Air Act Advisory Committee § 112(g) Subgroup meeting. It is clear that
the 112(/) people and the 112(g) people are not coordinating with one another.
Section 112(J) is likely to be a significant issue in the 112(g) rulemaking. In
addition, we are concerned that with respect to § 112(d) delegation, the Agency
may be taking an overly restrictive approach although we need to investigate this
issue further.

The HON: The concern here is creating adverse precedent for other § 112 issues.
The HON needs to be scrubbed with an eye toward limiting such adverse
precedent.

Title I NO;: The Title I preamble does not contain any NO, provisions. This is
causing States to move forward with restrictive NO, requirements.

Coke Oven Regulatory Negotiation: In progress.

Enforcement: EPA is currently working on the field citation program, citizen suit,
and bounty hunter regulations. We have concerns regarding the development of a
discretionary field citation program in the first instance, the limited scope of the
citizen suit regulations, and the Agency’s decision to provide blanket
confidentiality to informers seeking bounty awards.
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TO: Teresa Gorman
Jeff Holmstead
David Rivkin
FROM: Chuck Knauss
Shannon Broome
DATE: July 10, 1992
RE: Results on Key Issues in the Operating Permit Rule

The final version of EPA’s Title V Operating Permit Rule was placed in the EPA Air
Docket on June 30, 1992 and will appear in the Federal Register soon. As you may recall, the
Operating Permit Rule was developed over an 18-month period, during which there was
significant controversy over the permit modification provisions of the rule. This memorandum
provides a quick recap of the resolution of important issues in the rule. In addition to the May
10, 1991 proposed rule, the Agency developed at least five drafts of the rule during the process.
Several of these were pre-proposal drafts released as part of the roundtable process, while
others were draft final rules made available to the public by the trade press. Significant
improvements over prior drafts of the rule were made in the areas of: operational flexibility;
permit fees; compliance plans; monitoring; exemption for insignificant €missions units;
enforcement; permit revisions (minor permit modifications); and others. Some of the issues
(e.g., using administrative permit amendments to incorporate NSR requirements into the permit
and providing a broad permit shield) were not resolved favorably. Certain of the changes made
in the final rule on these issues, however, were simply compelled by the statute. In addition, on
some issues, the rule defers resolution to other rulemakings —~ e.g., incorporation of § 112(g)
requirements into the permit and the § 114(a)(3) enhanced monitoring requirements.

While the rule provides a great deal of operational flexibility for sources, it also provides
the States with discretion on a number of points in the development of their operating permit
programs. Therefore, it is essential that companies participate in the development of permit
programs in their States to ensure that the federal regulations are implemented appropriately.

1
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Even though the permit rule will likely be the subject of litigation during the next few
years, States still must meet the November 15, 1993 deadline for submitting their operating
permit programs for EPA approval. Many States have already begun the process of developing
their programs and are expected to submit programs for approval ahead of the statutory
deadline. EPA must approve or disapprove a State program within one year of submittal, and
sources will then have up to one year to submit permit applications to the State. States may
require applications to be submitted earlier, however, and it is expected that some States will
require large industrial sources to submit applications prior to EPA approval of their State
permit programs. Thus, some companies may be faced with 2 relatively short time frame for
participating in the development of their State programs and for preparing and submitting
permit applications. .

We list below the major issues under the operating permit program and describe how
they are treated in the final rule. Where appropriate, we indicate how the final rule compares
to previous drafts. Note that the discussion below is based on the final "corrected” version of
the rule. On June 24, 1992, EPA released a draft of the rule, but certain technical corrections
were made after that date.

FIRST TIER ISSUES

1. Qperational Flexibility (without permit revision) — The final rule provides significantly
greater flexibility than any prior draft of the rule. Section 502(b)(10) of the Act requires State
programs to allow certain changes at a facility without requiring a permit revision if the facility
owner provides a minimum of 7 days’ advance notice of the change to the permitting authority
and EPA. It is important to realize that some of the provisions covered under the § 502(b)(10)
provisions in the proposed rule are no longer found in that section. The purpose of this shift
away from § 502(b)(10) was to limit the instances in which a 7-day notice would be required for
a change. Under the final rule, therefore, sources can make most changes without advance
notice. The effect of these provisions is to provide sources with a number of avenues to make
changes without notice, to make other changes with contemporaneous notice, and to make any
remaining changes below the emissions allowable under the permit on 7 days’ notice to the
permitting authority and EPA.

U Alternative Operating Scenarios: All prior drafts of the rule required a source to
provide a 7-day notice for already permitted anticipated operating scenarios. Prior drafts
of the rule also considered these scenarios to constitute the full scope of operational
flexibility provided by the statute. The final rule alters this result to treat such scenarios
as permit terms rather than changes and provides that the State must include alternate
operating scenarios if requested by the source. Under the rule, the source does not need
to provide notice to EPA or the permitting authority when it shifts among alternative
scenarios, but the source must maintain a log indicating the currently applicable scenario
for inspection purposes. The preemptive aspect of this provision is 2 major

e2-
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improvement over prior drafts especially because preemption is not strictly required by
the statute.

Off-permit Changes: Under the off-permit provision of the rule, changes that are not
addressed or prohibited by the permit can be made if a source provides
contemporaneous notice to the permitting authority and maintains a record of such
notices. The off-permit provision was expanded from the most recent draft rules to
provide for greater flexibility in that the prior drafts required a 7-day notice for off-
permit changes. Although the rule allows States to prohibit off-permit changes, the rule
states that such a prohibition is not federally-enforceable and cannot be the subject of
citizen suits. In addition, depending on the specific permit terms, when off-permit
changes are prohibited by a State, the general § 502(b)(10) provisions (which are
preemptive) would operate to allow the changes on 7 days’ notice. These are significant
improvements over prior drafts of the rule. This is a key area for companies to work
with the States to ensure that off-permit changes are allowed in the State program if they
are to achieve at the State level the flexibility provided in the final rule.

Section § 502(b)(10) Changes: The rule creates a category of changes called "Section
502(b)(10) changes,” which are defined as changes that contravene a permit term. These
changes can be made on 7-days’ notice to EPA and the permitting authority, provided
that the change is not a modification under Title I of the Act and does not exceed the
*emissions allowable under the permit" -- a defined term. The final rule also identifies
two variations from this general § 502(b)(10) rule.

. Federally-Enforceable Emissions Caps: The federally-enforceable emissions cap
can be useful for sources to avoid NSR or other applicable requirements of the
Act. Under this provision, a source can limit the potential to emit of certain
units or of an entire facility to avoid being classified as a major source or to
avoid NSR requirements.

. Trading Provided for in the SIP: In many of the prior drafts, EPA did not
provide for trading that is generally authorized by a SIP to be made on 7-days’
notice. Under the final rule, to the extent a SIP provision allows for trading,
sources may make such trades under § 502(b)(10). Significantly, in the Preamble
to the rule, EPA commits to approving SIP provisions that authorize trading —
approval the Agency has refused to give in the past.

Emissions Averaging Provided for in an Applicable Requirement: In prior drafts, EPA
either did not authorize trading provided in federal regulations or required a 7-day
notice. Under the final rule, if a standard provides for emissions averaging (e.g, MACT
bubble), the permitting authority must include such provisions in an operating permit if
the source requests it. The notice requirement contained in the January draft rule has
been deleted so that notice and recordkeeping requirements contained in the applicable
standard will control.

%
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2. Permit Revisions — As in the proposal, the regulations give States the discretion to adopt
permit revision procedures different from the procedures contained in the Title V regulations.
The three types of permit revisions established by the final regulations ~ administrative permit
amendments, minor permit modifications, and significant permit modifications are discussed
below.

. Administrative Permit Amendments: Administrative permit amendments can be used to
incorporate name changes, correct typographical errors, record changes in ownership, or
incorporate requirements from NSR permits (in certain circumstances). The source can
implement the change immediately upon submittal of a request for an administrative
amendment. The rule provides the permitting authority 60 days from the date it receives
a request to take final action and incorporate the change administratively into the
permit. The final rule does create two potential problems with respect to administrative
permit amendments that were not presented by the proposed rule.

First, the ability to incorporate the terms of NSR permits into the operating permit using
the administrative amendment is limited by the final rule. The final rule requires that to
incorporate NSR requirements into the operating permit using the administrative permit
amendment process, the State’s procedures for issuance of NSR permits must be
substantially equivalent to significant permit modification procedures. While all
delegated NSR programs currently meet the public notice and comment requirements,
many do not provide for EPA and affected State review. Although this change to the
rule was unfavorable in terms of flexibility, the rule does state that the EPA review of
the permit in a delegated NSR State could not revisit the sufficiency of the BACT
determination. This is an important policy statement because EPA review at the permit
stage could threaten any improvements that might be seen in the upcoming Top Down
BACT rule.

Second, the final rule could have a negative impact on § 112(g) case-by-case
determinations in that it could be read to prohibit use of administrative i
amendments to incorporate such requirements into the permit. This effect is mitigated
by statements in the Preamble clarifying that the § 112(g)/Title V issues will be resolved
in the § 112(g) rulemaking.

o Minor Permit Modifications: The minor permit modification provision was the subject
of great controversy within the Administration. Overall, the final rule imposes more
procedural requirements for minor permit modifications than did the proposed rule but
does not impose all of the elements requested by the professional environmental
community (e.g., full public notice and comment for minor permit modifications). We
provide a brief recap of the issues below:

~ The professional environmental community sought public notice and comment,
affected State and EPA review, removal of the permit shield, and emissions recapture if

-4-
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a source was incorrect in the belief that a change qualified for minor permit modification
treatment.

— EPA’s final rule does not require public notice and comment, allows sources to
implement changes immediately if permitted by the State, provides a 45-day EPA veto
period, and requires affected State review. The rule does not provide a permit shield for
minor permit modifications, and importantly, there is no requirement for emissions
recapture.

~ Switching from one EPA-approved test method to another can be accomplished under
minor permit modifications. This change is a major improvement over prior drafts
which would have required a significant modification for any changes to the monitoring
provisions of the permit.

-~ Like the proposed rule, a source cannot use the minor permit modification process if
a change would constitute a Title I modification or would cause a violation of an
applicable requirement of the Act. Language in prior draft rules and the Department of
Justice opinion on the rule limiting minor permit modifications to Title I modification
levels was not included in the final rule.

- The Clean Air Task Group decided early in the process that the most significant
provisions of the rule were those providing flexibility below allowables. The significant
flexibility accorded in the off-permit, alternative scenarios, and the § 502(b)(10)
provisions diminishes substantially the likelihood that sources will need to use the minor
permit modification process.

° Significant Permit Modifications: Like the proposed rule, the final rule requires
essentially the same procedures for significant modifications as for initial permit
issuance. The rule does recommend that States provide shorter processing times in
appropriate circumstances. The scope of any reopening for a permit modification is
limited to the scope of the proposed change. Note that for NSR programs not meeting
the requirements for administrative amendments, Title I modifications would need to be
processed under this provision. The processes would proceed on an "integrated” track,
however, so that there would not be two separate public reviews. This result was based
on the Department of Justice memorandum regarding the legality of the proposed rule.

3. Monitoring and Enforcement

. Limited Independent Title V Monitoring Authority: Most provisions in prior drafts that
indicated that EPA had independent monitoring authority under Title V were deleted
from the final rule. The independent authority remaining is confined to the
circumstance where the federal standard (including a SIP standard) provides for o
monitoring.

.5-




all permit terms and conditions. Under the final rule, only applicable requirements of
the Act (and other federally-enforceable terms of the permit, e.g., requirements to avoid
NSR) are federally-enforceable. All permit terms and conditions must be designated as
either State or Federal by citation to the statutory or regulatory basis in the permit. One
limitation is the requirement for the source to challenge within 90 days any federally-
enforceable designation with which the source disagrees.

° Certification Requirements: Certification requirements were somewhat pared back
compared to post-proposal drafts. In addition, provisions that could be read as giving
the Agency independent monitoring authority for certifications were removed from this

section of the rule,

. Effect of Reporting Requirements on Self-Audits: A technical change made in the
corrected version of the rule clarifies that sources need only report results of “required
monitoring. This prevents a claim that information obtained through self-audits must be
reported under the permit rule. ’

- False Material Statements: With respect to criminal penalties for false statements in
submitted documents, EPA consistently refused to include the term false material
statement in the rule. The word "material” was added as a technical correction in the
final version of the rule.

* Changed to Enhance Defensibility in Litigation: Several commenters raised concerns
that the proposal’s limitation of compliance plans to only noncomplying sources was
illegal since the statute requires compliance plans and schedules of compliance for all
sources. The final rule now requires compliance plans (which include schedules of
compliance, where applicable) for all sources but severely limits the requirements for

such plans.

. Minimal Requirements and Preemption on Compliance Plan Content: The final rule
provides that a statement that the source will continue to comply with currently
applicable requirements or will meet in a timely manner future effective requirements
shall meet the compliance plan and schedule of compliance requirements. States cannot
require more detailed compliance plans in these cases. For applicable requirements with
which the source is not in compliance, a narrative description and detailed schedule of
compliance is required. ‘This is a major improvement over the post-proposal drafis of
the rule on the compliance plan issue.

. Deleted all Reference to Maintenance Plans: All references to maintenance plans were
deleted from the rule so that maintenance plans are not required.

-6-
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. Compliance Plans not Included in the Permit: Prior drafts had required inclusion of the
compliance plan and the schedule of compliance in the permit ~ even though the statute
only requires the schedule of compliance to be in the permit. The final rule now reflects
the statutory requirements — compliance plans included in the application and schedules
of compliance included in both the application and the permit.

5. Applications

. Detail and Scope Limited: Most of the burdensome requirements for permit
applications were deleted from the rule ~ including much of the operational information
required by prior drafts. Required information is now focused on applicable
requirements of the Act and emissions-related information.

@ No Incorporation by Reference: In addition, early drafts of the rule stated that EPA
intends for applications to be incorporated by reference into the permit. EPA changed
its position to indicate that applications should not be incorporated by reference,
preventing information in the application from being enforced as part of the permit.

6. Exemption sienificant Emissions Units « The proposed rule and some prior drafts did
not provide exemptions for insignificant emissions units for purposes of fees or applications. In
response to comments, such an exemption is inciuded in the final rule. Importantly, the scope
of the exemption will be defined by the individual State programs. Again, this is an area where
working with the States will be critical to obtain the benefits of the result achieved in the federal
regulations. Therefore, companies must work with their States to ensure that the States provide
an exemption and that it is appropriately crafted. The exemption may apply to fees, permit
applications, and permit content.

818N

7. Bermit Fees
. Based on Actual Emissions: Permit fees are based on actual emissions. EPA's original
position was to use allowables.

. Use of Fees: EPA’s proposal cited the Senate Report language as the basis for broad
use of permit fees to support all air program activities, including SIP revisions. The final
rule now recognizes that the Senate provision was cut back in the conference report and,
therefore, limits use of fees to the direct and indirect costs of the permit program.
Although this will be a difficult provision to enforce against the State, at least we are
now arguing from a stronger position.
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8. § 112(g) — Although the rule does not provide explicit authority for using administrative
permit amendments to incorporate § 112(g) requirements, the final rule states that the
relationship of § 112(g) to the permit rule will be resolved in the § 112(g) rulemaking.

9. Research & Development Facilities — The final rule includes two paragraphs, which did not
appear in prior drafts of the rule, regarding treatment of R&D facilities which are co-located
with manufacturing operations. These two paragraphs provide the needed authority for States
to consider the R&D operations separate from the manufacturing facility in determining major
source status. If the potential to emit of the R&D aperations does not rise to the major source
threshold, the R&D operations would not be subject to Title V. This is true even though the
R&D operations fall under the same SIC code as the manufacturing operations. To address the
concern that an R&D facility’s potential to emit might make it a major source under the rule,
there are two provisions that allow a source to limit its potential to emit. First, the rule
provides that a source can obtain a general permit solely for the purpose of limiting its potential
to emit. The general permit may impose periodic recordkeeping to ensure that the source
continues to remain below the major source threshold. EPA is developing a model general
permit for this provision. Second, the manufacturing facility could accept a federally-enforceable
emissions cap for the R&D operations located at the facility pursuant to the § 502(b)(10)
provision regarding emissions caps.

Note that R&D operations are not defined in the rule but could be read to include
QA/QC labs. In addition, the exemption for insignificant emissions units discussed below may
also be useful in the laboratory setting.

SECOND TIER ISSUES

10. Time for Permit Renewal Applications ~ Prior drafts required submittal of permit renewal
applications 18 months before expiration. The final rule provides that in most cases 6 months
should be sufficient but continues to allow States to require renewal applications earlier.

11. Application Shield — Unlike the proposal, the final rule clearly provides an application
shield for renewal applications if the permitting authority is late in issuing the renewal permit
and the permit has expired.

12. Reopenings "For Cause" — The final rule limits significantly the reasons for reopening and
requires the permitting authority to specify in the permit at issuance the reasons that the permit
may be recpened. This is a major improvement over prior drafts.

13. Completeness Determinations — Completeness determinations for applications must be
made within 60 days or the application will be deemed complete, and the source will be
protected by the application shield. The proposal provided for a 30 day completeness

.-8-
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determination while State commenters suggested 90 days or more. Apparently, this was a
compromise position.

14. Permit Shield - The applicability of the permit shield has been narrowed in the final rule as
compared with the broad shield provided in the proposed rule. It is important to note, however,
that the permit shield could always be limited by the States, and that the shield continues to
apply in a number of circumstances.

s Under the statute, the permit shield is discretionary with the States.

. Shield may apply in areas subject to a SIP call. EPA’s early drafts eliminated the shield
in these areas.

° Pre-proposal drafts of the rule prohibited application of the shield for all permit
revisions and for changes made under § 502(b)(10). The final rule does not include a
shield for minor permit modifications but does provide a shield under most of the
operational flexibility provisions.

. There is no shield for "new requirements.” This was not a major loss as the permit can
always be reopened to impose these requirements.

o Prior drafts did not provide the shield in the case of an expired permit. The final rule
provides that either the permit shield or the application shield will apply during this
interim period.

drafts stated as the bas:c goal of T'tle v the prmchle of " ensurmg envu'onmental ptotecuon.

No mention was made of enhancing the nation’s productive capacity. The final rule includes this
goal as an implementing principle of the Act. This is an important change because it establishes
a legal basis for the operational flexibility and permit revision provisions. In addition, when
State regulators are choosing among permissible interpretations of the regulations, this goal of
Title V provides a basis for adopting more flexible interpretations and rejecting the "most
environmentally protective” option.

16. Emergency Provision = Prior drafts had no upset provision. The final rule contains an
“emergency provision" as a mandatory permit element.

~ : ; ely F : ssues — The proposed rule
stated that EPA would presumpuvely rmlve air penmt issues based on NPDES precedent. The
final rule retracts the presumption.

; spections — The rule is essentially silent on use of
mdependent contractom. This is always a tough issue because EPA has traditionally favored the
use of independent contractors for inspections.

Unfortuately "this prcmslon wasretamed in the f'malrule.

-9-
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BASIC ACRYLIC MONOMER MANUFACTURERS
BMM 1330 CONNECTICUT AVENUE, N.W., #300, WASHINGTON, 20036-1702 + (202) 659-0060
March 20, 1992
| 3 1990

Mr. Richard D. Morgenstern
Assistant Administrator for
Policy, Planning and Evaluation (PM-219)
U.S. Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

Re: Economic Review of Regulations
EPA Docket No. FRL-4111-8

(Clean Air Act Rulemakings on Acrylic Acid)

Dear Mr. Morgenstern:

In accordance with the announcement in the March 3 Federal
Register, Docket No. FRL-4111-8, the Basic Acrylic Monomer
Manufacturers (BAMM) include the attached comment on the listing
of acrylic acid as a "high-risk air pollutant" in the Early
Reductions Rulemaking and in the upcoming "Lesser Quantities
Emission Rates" Rulemaking, under the Clean Air Act.

As summarized in the enclosures, acrylic acid, which causes
"very slight," fully reversible irritation in the nasal mucosa of
mice, is being treated in the same way as very potent air toxics,
such as butadiene, benzene, mercury and others. This result
flows directly from the application of the IRIS data base method-
ology with a 50,000-fold safety factor to a clearly minor effect.

Should you have any questions or desire any further informa-
tion, please contact me.

Sincerely,

K rewie T~ pscte

Louise T. Noell
Chair
Steering Committee, BAMM

cc: F. Henry Habicht II
EPA Deputy Administrator
William G. Rosenberg
EPA Assistant Administrator for Air and Radiation
C. Boyden Gray
President's Council on Competitiveness
James B. MacRae Jr.
OMB Office of Information and Regulatory Affairs

AFFILIATED WITH SYNTHETIC ORGANIC CHEMICAL MANUFACTURERS ASSOCIATION, INC.



ECONOMIC REVIEW OF REGULATIONS:
EPA Dkt. FRL-4111-8
March 20, 1992

REGULATORY ACTION: Listing of Acrylic Acid as a "High-Risk Air
Pollutant" in the Early Reductions Rulemaking and in the upcoming
Lesser Quantities Emission Rates Rulemaking under the Clean Air
Act.

INTRODUCTION: Based on incomplete and outdated toxicological
data, the Agency is proposing to list acrylic acid as a "High-
Risk Air Pollutant" and in the "Lesser Quantities Emission Rates"
Rule. This result follows directly from the application through
EPA's Integrated Risk Information System (IRIS) data base of a
50,000-fold safety factor to an observation of "very slight,"
fully reversible focal degeneration in the nasal mucosa of mice.
This is a minor effect that does not lead to cancer. Acrylic
acid is being treated identically to chemicals of much higher
toxicological concern, such as butadiene, vinyl chloride, ben-
zene, mercury and others. BAMM provided full comments at the
July 11 public hearing and in July 29, 1991 written comments in
the Early Reductions Docket, No. A-90-47.

STATUTORY AUTHORITY: EPA has discretionary authority under the
Act and need not list acrylic acid for special treatment as a
"high-risk air pollutant" or in the "lesser quantities" rule-
making.

ECONOMIC SAVINGS: The economic savings associated with deleting
acrylic acid from the "high-risk" list are unknown because we do
not know how many facilities would have enrolled in the early
reductions program if acrylic acid were not designated as "high-
risk."

In contrast, millions of dollars could be saved by not including
acrylic acid in the Lesser Quantities Emission Rates Rulemaking.
The 1989 TRI data base lists approximately 20 companies reporting
acrylic acid emissions between ten tons and one ton. It is
estimated that eight facilities have one storage tank, six have
two storage tanks, and the remaining six facilities each have
three storage tanks. A very conservative estimate assumes that
each of the eight facilities with one storage tank is a small
customer having one rail or truck unloading facility, five pumps
and no flare or incinerator. The costs for such a facility are
estimated conservatively to be $695,000 for capital and $120,000
per year for operations.

For a small customer with two storage tanks, costs are conserva-
tively estimated to be $1,182,000 for capital and $204,000 per
year for operations; for a small customer with three storage
tanks, the estimated costs are $1,738,000 for capital and
$300,000 per year for operations. The total costs for the 20
companies is thus conservatively estimated to be $23.1 million in




capital costs and $4.0 million annually. See Acrylic Acid
Emission Control Costs (Appendix A, attached).

ABSENCE OF ENVIRONMENTAL IMPACT: No adverse environmental or
health impact will be caused by the deletion of acrylic acid from
the "high-risk" and "lesser quantities" lists. Sources that emit
more than ten tons of acrylic acid or 25 tons of combined hazard-
ous air pollutants (HAPs), including all acrylic acid manufactur-
ing facilities, will continue to be fully regulated under the
Clean Air Act. The many facilities that fall within the category
of acrylic acid emissions between ten tons and one ton will not
result in any adverse impacts because of the low inhalation
toxicity of acrylic acid.

Unlike virtually all of the other materials designated for
special treatment (e.g., benzene, butadiene, vinyl chloride), the
toxicity of acrylic acid is minimal. See data summary, Appendix
B. Acrylic acid has been extensively tested and has not shown
carcinogenic, developmental or reproductive effects of concern.
Instead, acrylic acid has been put on these lists through the
failure to consider all available data and the ultra-conservatism
of safety factors employed by the IRIS data base and the subse-
quent EPA rulemaking proposals.

The "very slight," fully reversible focal degeneration seen in
the mouse nasal mucosa at 5 ppm is a threshold effect requiring
only a modest safety factor. Even at the next higher dose in
mice, 25 ppm, the effect was "slight." 1In the rat, no effect on
the nasal mucosa was seen at 25 ppm. These data and others cited
in the attachment demonstrate that mammalian olfactory epithelia
completely regenerate if the basal cell remains intact.

Additional data, also summarized in the attachment, on acrylate
esters that transform to acrylic acid with a half-life of less
than one second in the rodent nasal mucosa, provide added assur-
ance that a modest safety factor will be adequate to protect
against adverse effects. Clearly, application of the 50,000-fold
safety factor employed through the IRIS data base and rulemaking
methodology is excessive and unnecessary to protect human health.

The use of any safety factor less than 50,000 fold should result
in the removal of acrylic acid from the "high-risk" air pollutant
list and would result in significant economic savings. A fair
evaluation of the toxicology data would allow a safety factor
much lower than the proposed 50,000-fold factor.

SUBMITTER: Basic Acrylic Monomer Manufacturers (BAMM), affiliated
with the Synthetic Organic Chemical Manufacturers Association
(SOCMA). BAMM members: BASF Corporation, Dow Chemical USA,
Hoechst Celanese Company, Rohm & Haas Company, and Union Carbide
Chemicals and Plastics Company Inc.




Appendix A

ACRYLIC ACID EMISSION CONTROL COSTS

The cost estimates below are calculated initially for a typical
small customer having one rail car or truck unloading facility,
five pumps (one unloading, two storage and two process), no flare
or incinerator in the vicinity and assuming one storage tank.
Capital and operating costs are both estimated to be 1.7 times
higher for customers with two storage tanks, and 2.5 times higher

for customers with three storage tanks.

availability of typical plant utilities.

ITEM

I. CUSTOMERS WITH ONE STORAGE TANK

A.

1.

CAPITAL COSTS (per facility)

Convert pumps to double mechanical seals
or replace with sealless pumps. Includes
necessary instrumentation.

One closed loop sampler.

Install one packed tower caustic scrubbing
system with vent through activated charcoal.
Includes one circulation pump and necessary
piping and instrumentation.

500 ft. of 2" SS traced line for acrylic acid
vapors.

Tagging of valves, flanges, relief valves,
etc. Includes purchasing portable monitoring
instrument.

Total Capital Costs

ANNUAL OPERATING COSTS (per facility)

Maintenance @ 4% of capital costs

Leak monitoring and repair charges
($15,000 four times per year)

Utilities (caustic, charcoal, waste treatment,
power, etc. for scrubbing system)

Total Annual Operating Costs

Assumptions include

COST K$

150

20

400

100

25

695

30

60

120



ITEM COST K
" II. CUSTOMERS WITH TWO STORAGE TANKS
A. CAPITAL COSTS (per facility)
Total Capital Costs = 1.7 x $695K 1,182
L B. ANNUAL OPERATING COSTS (per facility)
Total Annual Operating Costs = 1.7 x $120K 204
® III. CUSTOMERS WITH THREE STORAGE TANKS
A. CAPITAL COSTS (per facility)
Total Capital Costs = 2.5 x $695K 1,738
e B. ANNUAL OPERATING COSTS (per facility)
Total Annual Operating Costs = 2.5 x $120K 300
® IV. ESTIMATE OF INDUSTRY-WIDE COSTS
A. CAPITAL COSTS
1. 8 one-tank facilities @ $695K 5,560
® - 6 two-tank facilities @ $1182K 7,092
. 6 three-tank facilities @ $1738 10,428
TOTAL INDUSTRY-WIDE CAPITAL COSTS 23,080
¢ B. ANNUAL OPERATING COSTS
1. 8 one-tank facilities @ $120K 960
> {0 6 two-tank facilities @ $204K 1,224
* 8 6 three-tank facilities @ $300 1,800

TOTAL INDUSTRY-WIDE ANNUAL OPERATING COSTS 3,984
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COMMENTS8 OF THE
BASIC ACRYLIC MONOMER MANUFACTURERS ASSOCIATION
ON THE IRIS RfC AND RfD FOR ACRYLIC ACID

I. INTRODUCTION

BAMM is a trade association comprised of the domestic
manufacturers of acrylic acid and the acrylate esters, whose
members include: BASF Corporation, Dow Chemical USA, Hoechst
Celanese Company, Rohm & Haas Company, and Union Carbide
Chemicals and Plastics Company Inc. BAMM was formed to
facilitate the collection, evaluation, and dissemination of
health, safety and environmental information on basic acrylate
monomers and acrylic acid. In recent years, BAMM has presented
data on acrylic acid and the basic acrylate esters to the EPA,
the Interagency Testing Committee (ITC), the National Toxicology
Program (NTP), the Occupational Safety and Health Administration
(OSHA) , the National Institute of Occupational Safety and Health
(NIOSH), and others. 1In particular, BAMM has worked closely with

the EPA Office of Toxic Substances regarding these chemicals.

II. OVERVIEW AND COMMENTS

The basic toxicology of acrylic acid indicates that it is a
mild irritant. However, in calculating the acrylic acid RfC, the
Agency has applied an unreasonably high safety factor of 49,800,
thus artificially inflating its estimation of the chemical's
hazard potential. A recalculation of the RfC, using reasonable
safety factors, results in a value well below the current RfC.
The Agency has also introduced a significant rounding error into

its RfC calculation, further adding unnecessary conservatism.




Finally, newer data, not currently available in the IRIS data
base, support a significantly higher RfC value. Re-evaluation of

the RfC based upon these recent studies is necessary.

A. Toxicologic Overview Of Acrylic Acid.

Acrylic acid is used to produce acrylic esters and polymers
with applications in paint, coatings, plastics and a variety of
other uses. It is a corrosive liquid at room temperature and
has a vapor pressure of 3 mm Hg at 20° C. The substantially
saturated vapor concentration at room temperature and pressure is
approximately 2300 ppm.

Acrylic acid can be absorbed through the skin or lungs after
dermal or inhalation exposure, respectively. Nevertheless, it is
rapidly metabolized by normal oxidative catabolic pathways and is
eliminated mainly as expired carbon dioxide. (Kutzman, et al.,
1982; deBethizy, et al., 1987).

Toxicological data indicate that acrylic acid vapor is
irritating. Direct application of liquid acrylic acid can cause
eye burns resulting in permanent damage. Similarly, its toxicity
by inhalation exposure is due primarily to the irritating nature
of the acid, and most of the clinical observations following
inhalation are attributable to direct or reflex responses to
primary and/or sensory irritation to the eyes, the nose, and the

upper and lower respiratory tracts.



Acrylic acid is not highly toxic if swallowed or if inhaled,
even at saturated vapor concentrations (i.e., ~ 2300 ppm). The

acute toxicology data are summarized in Table 1:

Table 1
Rat, oral LDgj,: 340 - 2590 mg/kg
Rat, inhalation LCgy: > 2352 ppm (1 hour)

Rabbit, dermal LDgg,: 290 mg/kg

Repeated exposures to concentrations below the maximum
tolerated dose (MTD) (i.e., exposures to air concentrations that
do not cause frank damage to exposed tissues) do not shorten the
life expectancy of experimental animals nor do they cause any
apparent incapacitation or damage to internal organs (systemic
toxicity). Although EPA has correctly focused on the irritation
potential of acrylic acid as the appropriate end-point for
establishing acceptable exposure levels, the overall toxico-
logical profile of acrylic acid does not support its current RfC.

The IRIS RfC is based on a 90-day inhalation study in mice
reporting a "very slight" focal degeneration of the nasal mucosa
at an exposure concentration of 5 ppm (6 mg/m3). (Miller, et
al., 1981). Even at the next higher concentration of 25 ppm
(75 mg/m3), this effect was described by Miller, et al., as
"slight," suggesting little if any pathological significance to
the affected animals. Indeed, Cancalon (1982) and Graziadei and
Graziadei (1979) have reported that mammalian olfactory epithelia

completely regenerate if the basal cell layer remains intact.




Thus, the slight focal degeneration of the olfactory epithelium
without basal cell damage which was observed by Miller et al., is
ﬂ' a manifestation of irritation and is considered a reversible
lesion since the basal cells are progenitor cells for olfactory
neurons. This minimal damage is fully reversible following a
;' suitable recovery period. Based on supporting data for other
acrylate materials, this lesion is not preneoplastic (INBIFO,

1985a; Miller et al., 1985; INBIFO, 1985b).

B. EPA's Calculation Of The Acrylic Acid RfC.
} EPA has defined the RfC as follows:
® A Reference Concentration (RfC) is an esti-

mate (with uncertainty spanning perhaps an
order of magnitude) of a daily exposure to
the human population (including sensitive
subgroups) that is likely to be without an
appreciable risk of deleterious effects
during a lifetime. The inhalation RfC is for
“ continuous inhalation exposures and_is appro-
priately expressed in units of mg/m3. It may
be expressed as mg/kg/day, in order to
compare with oral RfD units, utilizing
specified conversion assumptions.

L (EPA, 1990) (emphasis added).
The Agency calculates the RfC by applying dosimetric correc-
tion factors to the no-observable-adverse-effect level (NOAEL) or
L lowest-observable-adverse-effect level (LOAEL) in animals to
obtain human equivalent concentrations (HECs). The Agency then
applies uncertainty and other safety factors to the HEC to yield
¢ the RfC.
The LOAEL listed by IRIS for acrylic acid is 5 ppm or

approximately 14.94 mg/m3, a value obtained from a 13-week




inhalation study in mice by Miller, et al. (1981). Under the
same conditions of exposure, 25 ppm (approximately 75 mg/m3) was
the NOAEL and 75 ppm (approximately 225 mg/m3) a LOAEL in the
rat. As discussed above on page 8, the effect which determined
the LOAEL used in calculation of the RfC was a "very slight"
focal degeneration of the olfactory epithelium in a localized
region of the mouse upper respiratory tract. At the next higher
concentration (25 ppm) in the mouse, this effect was described as
"slight." (Miller, et al. 1981).

After identifying a LOAEL for acrylic acid, the Agency then
applied the following uncertainty factors and dosimetric adjust-

ments to calculate the RfC:

Table 2
Factor Basis
10 sensitive human subpopulation
10 subchronic to chronic data
3% animal to human extrapolation
3% use of LOAEL for mild effect
5 adjustment for continuous dose
9 dosimetric adjustment factor - mouse to man
45000 Total Uncertainty Factor
RfC = 14.94 mg/m3/45000 = 0.00033 ~ 0.0003 mg/m3
* In the actual calculation the two factors of 3 were rounded up from 9 to
become a factor of 10, both simplifying the calculation and adding addi-
tional conservatism.




Thus, in the case of acrylic acid, an RfC of 0.0003 mg/m3
was calculated by applying an uncertainty factor of 49,800
(14.94/49800 = 0.0003) to the LOAEL for a "very slight," revers-
ible effect seen in the most sensitive species, the mouse.

c. Comments On EPA's Calculation Of

The RfC And RfD
1. Rounding Errors

The actual RfC value for acrylic acid, as listed in IRIS, is
0.33 ug/m3. The value 0.33 ug/m3 was obtained by applying an
uncertainty factor (UF) of 1000 to the LOAEL(HEC) of 0.33 mg/m3.
The uncertainty factor in the IRIS document was increased from
900 to 1000, presumably for convenience of calculation. If, in
fact, the correct uncertainty factor of 900 were used, the RfC
would have been 0.37 ug/m3.

Moreover, as noted, the adverse effect upon which the RfC is
based is a very slight, localized, reversible sign of upper
respiratory tract irritation. A threshold dependent effect such
as this certainly does not warrant the excessive conservatism
employed in this classification process.

2. Additional Data Requires Modification Of

The RfC Value.

In addition to the studies cited in the IRIS data base, BAMM
and/or BAMM member companies have submitted toxicological data to
various offices within the EPA. These data have not yet been
included in the IRIS data base. They are now being submitted

directly to IRIS, so that further regulatory efforts, based on




calculations from the IRIS data, will have the advantage of
access to more complete and relevant information. As required by
law, the Agency must now consider the additional available
information.

When this additional toxicology information is considered,
the excessive use of safety factors in calculating the acrylic
acid RfC and RfD values cannot be justified.

a. Because Of Rapid Hydrolysis, Data

On Acrylate Esters S8hould Be Used
To Modify The Acrylic Acid RfC.

In addition to the Miller, et al. 90-day inhalation study
used to calculate the EPA RfC value for acrylic acid, available
chronic inhalation studies for methyl acrylate (MA), ethyl
acrylate (EA), and butyl acrylate (BA) should be considered as
supporting data. Data from these chronic inhalation studies of
acrylate esters, when combined with uptake and hydrolysis data
from the rat upper respiratory tract (Stott and McKenna, 1984;
Frederick, et al., 1991), are directly applicable to the determi-
nation of potential effects from chronic inhalation of acrylic
acid.

Frederick, et al. have demonstrated that simple acrylate
esters hydrolyze extremely rapidly in the rodent upper respirato-
ry tract to yield acrylic acid and the corresponding alcohol.

The estimated half-life for ethyl acrylate in the respiratory

epithelium of the rat is two-tenths (0.2) of a second, and for




the olfactory epithelium of the dorsal meatus, less than one-
tenth (< 0.1) of a second. The high level of carboxylesterase
activity of the olfactory mucosa has been confirmed for other
simple organic esters (Bogdanffy, et al., 1987; Bogdanffy, et
al., 1990). The olfactory epithelium of the dorsal-medial aspect
of the nasal passages is the primary area affected by inhalation
of both acrylic acid and the acrylate esters.

These data show that the multiple chronic inhalation studies
of methyl, ethyl and butyl acrylate can serve as direct surro-
gates for chronic inhalation studies of acrylic acid. Chronic
(24-month) inhalation studies of methyl acrylate and butyl
acrylate have been completed in rats at vapor concentrations of
15, 45, and 135 ppm (INBIFO, 1985a; INBIFO, 1985b). In addition,
rats and mice were exposed to ethyl acrylate concentrations of 5,
25, and 75 ppm for two years, and, to 225 ppm for six months,
followed by a 21-month observation period (Miller, et al., 1985).

In these four chronic studies, the esters caused no injury
to internal organs. With all three esters, the target organ was
the nasal cavity where, at the high exposure concentration, evi-
dence of irritation was consistently noted, including degenera-
tive effects of the olfactory mucosa identical to that seen with
inhalation to acrylic acid. No tumors developed in the nasal
turbinates with any of these esters; thus, the lesions cannot be
considered preneoplastic. Furthermore, there was no evidence of

carcinogenic effect in any organ system or tissue.




In sum, the NOAEL in rats and mice for ethyl acrylate was
5 ppm, while the LOAEL for methyl and butyl acrylate in rats was
15 ppm (no studies in mice were conducted for these latter two
esters). These values are comparable to the subchronic mouse
acrylic acid LOAEL of 5 ppm. In all cases, the LOAELs were based
on lesions in the nasal cavity.

Using these data in calculating the RfC for acrylic acid
eliminates the need for the uncertainty factor of 10 for extrap-
olation from subchronic to chronic studies. Furthermore, these
studies complement the studies already cited in the IRIS data
base and should significantly increase the confidence in the
inhalation data lase from "MEDIUM" to "HIGH."

The recalculated RfC with appropriate safety factors applied

as listed below would then be:

Table 3*
10 sensitive human subpopulation
1 subchronic to chronic data
3 animal to human extrapolation
3 use of LOAEL for mild effect
5 adjustment for continuous dose
9 dosimetric adjustment factor - mouse to man
4050 Total Uncertainty Factor
RfC = 14.94/4050 = .0037 mg/m3

In suggesting this approach, BAMM does not endorse the
correctness of the individual factors. Instead, we have devel-
oped this approach to remain consistent with the Agency's general
methodology. BAMM prefers a calculation that starts with the
ACGIH TLV® for acrylic acid of 2 ppm (6 mg/m3). See BAMM Hearing
Presentation (July 11, 1991).



Therefore, the actual safety factor conservatively adjusted to
consider the acrylate ester studies should be, at most, about
4050.

Using this approach, the calculated value for the RfC equals
37 ug/m3.

b. Ssupporting Data Increase The Confidence In And

Modify The Oral RfD.

Two long-term acrylic acid drinking water studies have been
conducted in rats. In a 12-month study at dosage levels up to
approximately 375 mg/kg/day (5000 ppm in drinking water) no
systemic toxicity, including carcinogenicity, nor manifestations
of preneoplastic lesions was observed. (BASF AG, 1988). Decre-
ments in drinking water consumption and body weight gain were the
only effects noted.

Similarly, in a two-year (i.e., 26 - 28 months) study in
rats at drinking water concentrations of 0, 120, 400 and 1200 ppm
acrylic acid (at the highest concentration the dosage level was
approximately 88 mg/kg/day), no treatment related neoplastic
lesions were identified, nor was target organ toxicity detected.
The only adverse effects seen were decrements in drinking water
consumption. (BASF AG, 1989).

When these studies are included in IRIS, the present oral
RfD value of 80 mg/kg/day should be increased by a factor of 10
(800 mg/kg/day), since the extrapolation from subchronic to

chronic studies will no longer be applicable. These studies
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complement those already cited in IRIS and again should signifi-
cantly increase confidence in the oral data base, from "LOW" to

"HIGH."

3. Summary Of Comments.

By following the procedures described above, a safety factor
of 49,800 was used by EPA to develop the RfC. Although we
recognize the justification for a reasonably conservative
approach for calculation of levels of contaminants to protect the
public health, a safety factor of almost 50,000 is wholly
unreasonable and plainly unnecessary to protect the public from a
minor, reversible irritant effect. Excessive conservatism
seriously detracts from the credibility of the IRIS RfC and RfD
values.

Available supporting data negate the need for the use of the
safety factor from subchronic to chronic extrapolation in calcu-
lating the inhalation RfC and the oral RfD for acrylic acid. Use
of the best available data, therefore, significantly improves the
quality of the data base and confidence in the data base, which

in turn improves the validity of the RfC and RfD.

III. CONCLUSION

BAMM respectfully requests that the Agency change the RfC
and RfD for acrylic acid. Consideration of all the available
scientific data along with the data currently in the IRIS data

base is required.
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In developing the RfC for acrylic acid, the Agency must keep
in mind that the toxicological end-point of concern for acrylic
acid is a minor, reversible irritant effect in the upper
respiratory tract of mice. Acrylic acid is not being categorized
based on a concern for carcinogenicity, teratogenicity, neurotox-
icity or other irreversible, and severe effects. Yet, the EPA
RfC methodology has placed a safety factor of almost 50,000 to an
observation of minor irritation in female mice.

The Agency added an extra and inappropriate layer of
conservatism when it rounded two safety factors of three to one
of ten instead of nine. A correction of this rounding error
should also be made.

In addition, consideration of available data from four long-
term inhalation studies of acrylate esters in conjunction with
the metabolism work and chronic drinking water study on acrylic
acid renders uncertainty factors for extrapolating from subchro-
nic to chronic ambient exposures unnecessary. The very rapid
hydrolysis of acrylic esters to acrylic acid in the rat nasal
epithelium permits use of the acrylate ester studies to calculate
the RfC used in the IRIS data base.

The present oral RfD value should be increased by a factor
of 10, since the extrapolation from subchronic to chronic studies

is no longer applicable.
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Amoco Corporation

1615 M Street NW

Suite 200

Washington, D.C. 20036
202-857-5306

Robert G. Slaughter
Senior Government Affairs Representative

April 29, 1992

Mr. Jeffrey R. Holmstead

Associate Counsel

Office of the Counsel

01d Executive Office Building, Room 112
Washington, D. C. 20500

Dear Mr. Holmstead:

Thank you for agreeing to meet with Dr. Allen Kozinski,
Jerry Levine, Randy Davis and me this afternoon at 3:00 p.m.
We hope to discuss several matters relating to the
regulatory moratorium with you at that time. Enclosed are
some attachments which we prepared for previous meetings on
this topic, and, as you see the elements of greatest interest
to Amoco at this time include: Benzene NESHAP, the "mixture
and derived from" rule, possible changes in the RFG rule to
advantage ethanol usage, and the recently completed joint
AMOCO-EPA Yorktown study. The latter study focused on
possible improvements in the regulatory process including,
but not limited to, alternative compliance strategies.

We look forward to discussing these matters with you.
Please let me know if you need any additional information
in advance of the meeting.

Sincerely,

o A—

ROBERT G. SLAUGH®ER

/vp

Enclosures






Amoco Oil Company

200 East Randolph Drive
Chicago, lllinois 60601-7125
312-856-6485

J. Christoph Klasing
General Manager, Environmental Affairs & Safety

April 7, 1992

The Honorable Theresa Gorman

Special Assistant to the President
for Policy Development

Room 227

01d Executive Office Building

Washington, DC 20500

Dear Theresa:

Thank you very much for taking the time to visit with us last
week. I was very encouraged to hear your support for our
concerns with the current regulatory system, and your
willingness to work with us in seeking alternative compliance
methods which would meet the environmental policy objectives
we all share in more economically efficient ways.

To follow up on a couple of items, you asked for our thoughts
on incorporating an averaging or bubbling mechanism within the
Clean Air Operating Permit Rule. Amoco believes the viability
of this type of provision hinges on the applicability of
stationary source techonology-based requirements. If controls
such as RACT, BACT, LAER and MACT were established on an area-
wide basis, sources could trade emission allowances and meet
control requirements more cost-effectively.

Based upon our review, nothing in the Clean Air Act expressly
prohibits area-wide bubbling or averaging. Relevant case law
seems to only address bubbling individual sources within a
contiguous facility. Amoco is researching the legal issues
and will provide you with a brief when completed. Meanwhile,
we encourage the Administration to pursue the incorporation of
an air permit averaging provision.

Also, you asked for Amoco's position on the "Mixture" and
"Derived from" rule under RCRA. Amoco has encountered several
situations where the application of these rules have hindered
beneficial reuse and recycling opportunities. In addition,
these rules can needlessly increase the cost of site
remediations where soils are contaminated with even small
amounts of listed hazardous waste.



Amoco supports a self-implementing, concentration-based
exemption mechanism as a replacement for the
"Mixture/Derived-From" rules. The American Petroleum
Institute (API) has suggested such a mechanism in their
response to EPA's March 3, 1992 request for comments on these
rules. For your information, we will forward a copy of API's
and Amoco's comments under separate cover.

Amoco also suggests that EPA encourage site remediation by
exempting environmental media from RCRA Subtitle C standards
if the remediation is conducted in accordance with an approved
state or federal remediation plan. The approved remediation
plan would contain site-specific, risk-based remediation
objectives as well as management standards for contaminated
media that is managed on-site. This approach would also
eliminate the delays inherent in the current RCRA corrective
action process since a RCRA permit would not be needed to
treat exempted environmental media on-site.

As I mentioned during our visit last week, Amoco is not
seeking relief from any current regulatory requirements.
However, we are interested in developing a long-term
regulatory framework which accomplishes the valid public
policy objectives of protecting human health and the
environment, while giving the American public good value for
its dollar spent.

As we discussed, one way to achieve this would be to establish
a site-specific, risk-based, all-media "bubble" for a facility
to define acceptable facility emissions limits. Design of
technology to meet those limits, and certification that those
limits are being met, would be the responsibilty of the
facility. We believe this would unleash the creative ingenuity
of facility owners to apply technology to meet public policy
objectives.

Thank you again for visiting with us. Please let me know if
there is anything further we can do to help.

Clic, %
J. Christoph Klas¥ng



Amoco Oil Company

200 East Randolph Drive
Chicago. lllinois 60601-7125
312-856-6485

J. Christoph Klasing
General Manager, Environmental Affairs & Safety

April 7, 1992

Mr. David Rivkin, Esq.

President's Council on Competitiveness
01d Executive Office Building
Washington, D. C. 20500

Dear David:

Thank you very much for taking the time to visit with us last
week. I was very encouraged to hear your support for our
concerns with the current regulatory system, and your
willingness to work with us in seeking alternative compliance
methods which would meet the environmental policy objectives
we all share in more economically efficient ways.

To follow up on a couple of items, you asked for our thoughts
on incorporating an averaging or bubbling mechanism within the
Clean Air Operating Permit Rule. Amoco believes the viability
of this type of provision hinges on the applicability of
stationary source technology-based requirements. If controls
such as RACT, BACT, LAER and MACT were established on an area-
wide basis, sources could trade emission allowances and meet
control requirements more cost-effectively.

Based upon our review, nothing in the Clean Air Act expressly
prohibits area-wide bubbling or averaging. Relevant case law
seems to only address bubbling individual sources within a
contiguous facility. Amoco is researching the legal issues
and will provide you with a brief when completed. Meanwhile,
we encourage the Administration to pursue the incorporation of
an air permit averaging provision.

Also, you asked for Amoco's position on the "Mixture" and
"Derived from" rule under RCRA. Amoco has encountered several
situations where the application of these rules have hindered
beneficial reuse and recycling opportunities. In addition,
these rules can needlessly increase the cost of site
remediations where soils are contaminated with even small
amounts of listed hazardous waste.



Amoco supports a self-implementing, concentration-based
exemption mechanism as a replacement for the
"Mixture/Derived-From" rules. The American Petroleum
Institute (API) has suggested such a mechanism in their
response to EPA's March 3, 1992 request for comments on these
rules. For your information, we will forward a copy of API's
and Amoco's comments under separate cover.

Amoco also suggests that EPA encourage site remediation by
exempting environmental media from RCRA Subtitle C standards
if the remediation is conducted in accordance with an approved
state or federal remediation plan. The approved remediation
plan would contain site-specific, risk-based remediation
objectives as well as management standards for contaminated
media that is managed on-site. This approach would also
eliminate the delays inherent in the current RCRA corrective
action process since a RCRA permit would not be needed to
treat exempted environmental media on-site.

As I mentioned during our visit last week, Amoco is not
seeking relief from any current regulatory requirements.
However, we are interested in developing a long-term
regulatory framework which accomplishes the valid public
policy objectives of protecting human health and the
environment, while giving the American public good value for
its dollar spent.

As we discussed, one way to achieve this would be to establish
a site-specific, risk-based, all-media "bubble" for a facility
to define acceptable facility emissions limits. Design of
technology to meet those limits, and certification that those
limits are being met, would be the responsibilty of the
facility. We believe this would unleash the creative ingenuity
of facility owners to apply technology to meet public policy
objectives.

Thank you again for visiting with us. Please let me know if
there is anything further we can do to help.

CZW;/%
J. Christoph Klasing




Amoco Oil Company

200 East Randolph Drive
Chicago, lllinois 60601-7125
312-856-6485

J. Christoph Klasing
General Manager, Environmental Affairs & Safety

April 7, 1992

Dr. Howard Gruenspect
Associate Deputy Undersecretary

for Planning and Program Analysis
United States Department of Energy (PE-6)
1000 Independence Avenue, SW
Washington, D. C. 20585

Dear Howard:

Thank you very much for taking the time to visit with us last
week. I was very encouraged to hear your support for our
concerns with the current regulatory system, and your
willingness to work with us in seeking alternative compliance
methods which would meet the environmental policy objectives
we all share, in more economically efficient ways.

Also, you asked for Amoco's position on the "Mixture" and
"Derived from" rule under RCRA. Amoco has encountered several
situations where the application of these rules have hindered
beneficial reuse and recycling opportunities. 1In addition,
these rules can needlessly increase the cost of site o
remediations where soils are contaminated with even small
amounts of listed hazardous waste.

Amoco supports a self-implementing, concentration-based
exemption mechanism as a replacement for the
"Mixture/Derived-From" rules. The American Petroleum
Institute (API) has suggested such a mechanism in their
response to EPA's March 3, 1992 request for comments on these
rules. For your information, we will forward a copy of API's
and Amoco's comments under separate cover.

Amoco also suggests that EPA encourage site remediation by
exempting environmental media from RCRA Subtitle C standards
if the remediation is conducted in accordance with an approved
state or federal remediation plan. The approved remediation
plan would contain site-specific, risk-based remediation
objectives as well as management standards for contaminated
media that is managed on-site. This approach would also
eliminate the delays inherent in the current RCRA corrective
action process since a RCRA permit would not be needed to
treat exempted environmental media on-site.




As I mentioned during our visit last week, Amoco is not
seeking relief from any current requlatory requirements.
However, we are interested in developing a long-term
regulatory framework which accomplishes the valid public
policy objectives of protecting human health and the
environment, while giving the American public good value for
its dollar spent.

As we discussed, one way to achieve this would be to establish
a site-specific, risk-based, all-media "bubble" for a facility
to define acceptable facility emissions limits. Design of
technology to meet those limits, and certification that those
limits are being met, would be the responsibilty of the
facility. We believe this would unleash the creative
ingenuity of facility owners to apply technology to meet
public policy objectives.

Thank you again for visiting with us. Please let me know if
there is anything further we can do to help.

CM/C@\\

J. Christoph Klasing




ATTACHMENT 1

Hazardous Waste Designations to Contaminated Media Impede Voluntary and
Accelerated Remediations.

Contaminated environmental media which exhibits a characteristic of hazardous
waste, or that is contaminated with a listed hazardous waste must itself be
managed as a hazardous waste under Subtitle C of RCRA. In general, any
treatment, storage, or disposal of such media would require a RCRA treatment,
storage, and disposal (TSD) permit, and require compliance with all of the
hazardous waste management requirements under RCRA Subtitle C. These
management requirements include minimum technology requirements for liners,
land disposal restrictions, and corrective action requirements pursuant to
RCRA Section 3004 (u). The time required to obtain a RCRA permit can be as long
as two to four years. Thus, if site remediation requires the on-site
management of contaminated media (that is also a hazardous waste) the RCRA
permit process can delay remediation activities.

EPA recognized this problem when the Agency deferred application of the
toxicity characteristic (TC) for contaminated media from remediations at
underground storage tank sites if such activities are being conducted under
the provisions of RCRA Subtitle I. Recently, EPA deferred application of the
TC rule until January 1993 for groundwater that may exhibit the TC but is
being reinjected via an underground injection well as part of a free phase
hydrocarbon recovery operation. The Agency recognized the potentially huge
impact of these rules on the regulated community, combined with the likely
adverse impacts on environmental remediations due to permitting constraints.
The imposition of permitting and Subtitle C waste management requirements on
hydrocarbon recovery operations would have resulted in the delay or cessation
of environmental remediation.

At two Amoco Oil Company marketing facilities, remediation systems that were
initially approved by the States prior to the TC rule, had been turned off
until new systems could be installed. Both systems employed infiltration
galleries. These systems do not meet the definition of a reinjection well,
which EPA has deferred from the TC rule as described above. Since the TC rule

| became effective, there have been other petroleum marketing and pipeline

| facilities where remediation activities have been turned off until an NPDES

i permit could be issued (NPDES permitted systems are exempt from RCRA

| permitting requirements). There are situations where these remediation

| systems have been turned off for more than a year.

Sixteen states have petitioned EPA to defer RCRA hazardous waste management
standards for environmental media contaminated by petroleum releases. For
similar reasons, EPA granted the underground storage tank and groundwater
reinjection deferrals. Remediation requirements already exist under other
State authorities and the application of another layer of regulatory control
would be administratively burdensome, and significantly increase remediation
costs without commensurate increases in environmental protection.

Recommendations:

== Support an exemption from RCRA Subtitle C for environmental media
which is contaminated by petroleum as long as these remediations
are done pursuant to a Federal or State authority.

-- Support a permanent exemption from RCRA for contaminated
environmental media associated with underground storage tank
cleanup activities as long as the cleanup is being done pursuant
to RCRA Subtitle I.

-- Do not apply the "mixture" and "derived from"™ rules to
contaminated environmental media managed pursuant to a remediation
under a Federal or State authority.




Attachment 2

RCRA Corrective Action Requirements Should Be Differentiated From RCRA
Standards For Treatment, Storage and Disposal Facilities.

The 1984 Hazardous and Solid Waste Amendments to RCRA (HSWA) mandated the
development of regulations for the remediation of solid waste management
units (SWMUs) at treatment, storage and disposal (TSD) facilities seeking a
RCRA permit (known as a "Part B" permit). These "corrective action"
provisions were authorized by Section 3004 (u) of HSWA and apply regardless of
when waste was placed in the SWMU. In July 1990, EPA proposed regulations for
the investigation and remediation of SWMUs that are adversely impacting human
health and the environment.

The RCRA Corrective Action process is similar to Superfund investigations and
remedial actions. Under the RCRA program, EPA first conducts a facility
assessment to identify if a release has occurred. EPA may require the owner or
operator to conduct a more detailed RCRA Facility Investigation which may
lead to a Corrective Measures Study and, possibly, the implementation of
corrective measures. Current EPA requirements for TSD facilities require that
corrective action be taken to satisfy certain "health-based"” groundwater
protection standards at the edge of the solid waste management unit or area.
Groundwater contaminant plumes from SWMUs are not to be allowed to migrate.
EPA's proposed corrective action regulations also address releases from SWMUs
to soil, surface water and air.

At an Amoco refinery, EPA's regional office has included corrective

action requirements in the facility's draft Part B permit. The regional
office has named the refinery sewers to a list of 45 SWMUs and 4 "areas of
concern” to be investigated during the RCRA Facility Investigation (RFI) phase
of the corrective action process.

As the permit is drafted, the refinery may be forced to investigate each

SWMU and "area of concern" as individual potential sources of contamination.
In the case of the refinery sewers alone, this investigation could require
monitoring wells located at the downgradient edge of 7.7 miles of sewer as it
meanders through the refinery. Such an investigation could require the
installation of as many as 820 wells at a cost of about $3 million. 1In
addition, the refinery has an additional 44 SWMUs and 4 areas of concern where
the regional office could also require individual investigations. Clearly,
the most cost effective way to both assess and correct contamination at the
refinery is not to individually investigate 49 areas, and develop individual
remediation plans for each one. The refinery as a whole should be the subject
of a coordinated investigation so that any remediation that may be required is
conducted efficiently.

Recommendation:

-- Support a streamlined final corrective action rule pursuant to
RCRA Section 3004 (u) that incorporates the following:

1) Requires the consideration of cost-effectiveness and technical
feasibility considerations into the remedy selection process.

2) Allows grouping of SWMUs for a comprehensive assessment and
remediation program.

3) Eliminate the requirement to obtain a RCRA permit to use proven
remediation technologies (Amoco believes that with appropriate
controls, EPA should exempt environmental media from regulation as
a RCRA hazardous waste. If EPA gave this exemption, the
requirement to obtain a RCRA permit for remediation activities
would not be an issue).

4) Provides for integration of site-wide remediations conducted
pursuant to State authorities.

5) Allow a more streamlined approach to corrective action by allowing
phased implementation of assessment and corrective measures.




Amoco Oil Company

200 East Randolph Drive
Chicago. lllinois 60601-7125
312-856-6485

J. Christoph Klasing
General Manager, Environmental Affairs & Safety

April 7, 1992

Mr. David Gibbons

Deputy Associate Director
Natural Resources Division
Office of Management and Budget
New Executive Office Building
Washington, D. C. 20503

Dear David:

Thank you very much for taking the time to visit with us last
week. I was very encouraged to hear your support for our
concerns with the current regulatory system, and your
willingness to work with us in seeking alternative compliance
methods which would meet the environmental policy objectives
we all share, in more economically efficient ways.

Also, you asked for Amoco's position on the "Mixture" and
"Derived from" rule under RCRA. Amoco has encountered several
situations where the application of these rules have hindered
beneficial reuse and recycling opportunities. In addition,
these rules can needlessly increase the cost of site -
remediations where soils are contaminated with even small
amounts of listed hazardous waste.

Amoco supports a self-implementing, concentration-based
exemption mechanism as a replacement for the
"Mixture/Derived-From" rules. The American Petroleum
Institute (API) has suggested such a mechanism in their
response to EPA's March 3, 1992 request for comments on these
rules. For your 1nformat10n, we will forward a copy of API's
and Amoco's comments under separate cover.

Amoco also suggests that EPA encourage site remediation by
exempting environmental media from RCRA Subtitle C standards
if the remediation is conducted in accordance with an approved
state or federal remediation plan. The approved remediation
plan would contain site-specific, risk-based remediation
objectives as well as management standards for contaminated
media that is managed on-site. This approach would also
eliminate the delays inherent in the current RCRA corrective
action process since a RCRA permit would not be needed to
treat exempted environmental media on-site.

P




As I mentioned during our visit last week, Amoco is not
seeking relief from any current regulatory requirements.
However, we are interested in developing a long-term
regulatory framework which accomplishes the valid public
policy objectives of protecting human health and the
environment, while giving the American public good value for
its dollar spent.

As we discussed, one way to achieve this would be to establish
a site-specific, risk-based, all-media "bubble" for a facility
to define acceptable facility emissions limits. Design of
technology to meet those limits, and certification that those
limits are being met, would be the responsibility of the
facility. We believe this would unleash the creative
ingenuity of facility owners to apply technology to meet
public policy objectives.

We value your advice to seek allies for this goal among the
environmental community, and will pursue that end. Thank you
again for visiting with us. Please let me know if there is
anything we can do to help you.

(Qaai, ﬂ360-;\5

J. Christoph Klasing



ATTACHMENT 1

Hazardous Waste Designations to Contaminated Media Impede Voluntary and
Accelerated Remediations.

Contaminated environmental media which exhibits a characteristic of hazardous
waste, or that is contaminated with a listed hazardous waste must itself be
managed as a hazardous waste under Subtitle C of RCRA. In general, any
treatment, storage, or disposal of such media would require a RCRA treatment,
storage, and disposal (TSD) permit, and require compliance with all of the
hazardous waste management requirements under RCRA Subtitle C. These
management requirements include minimum technology requirements for liners,
land disposal restrictions, and corrective action requirements pursuant to
RCRA Section 3004(u). The time required to obtain a RCRA permit can be as long
as two to four years. Thus, if site remediation requires the on-site
management of contaminated media (that is also a hazardous waste) the RCRA
permit process can delay remediation activities.

EPA recognized this problem when the Agency deferred application of the
toxicity characteristic (TC) for contaminated media from remediations at
underground storage tank sites if such activities are being conducted under
the provisions of RCRA Subtitle I. Recently, EPA deferred application of the
TC rule until January 1993 for groundwater that may exhibit the TC but is
being reinjected via an underground injection well as part of a free phase
hydrocarbon recovery operation. The Agency recognized the potentially huge
impact of these rules on the regulated community, combined with the likely
adverse impacts on environmental remediations due to permitting constraints.
The imposition of permitting and Subtitle C waste management requirements on
hydrocarbon recovery operations would have resulted in the delay or cessation
of environmental remediation.

At two Amoco Oil Company marketing facilities, remediation systems that were
initially approved by the States prior to the TC rule, had been turned off
until new systems could be installed. Both systems employed infiltration
galleries. These systems do not meet the definition of a reinjection well,
which EPA has deferred from the TC rule as described above. Since the TC rule
became effective, there have been other petroleum marketing and pipeline
facilities where remediation activities have been turned off until an NPDES
permit could be issued (NPDES permitted systems are exempt from RCRA
permitting requirements). There are situations where these remediation
systems have been turned off for more than a year.

Sixteen states have petitioned EPA to defer RCRA hazardous waste management
standards for environmental media contaminated by petroleum releases. For
similar reasons, EPA granted the underground storage tank and groundwater
reinjection deferrals. Remediation requirements already exist under other
State authorities and the application of another layer of regulatory control
would be administratively burdensome, and significantly increase remediation
costs without commensurate increases in environmental protection.

Recommendations:

-- Support an exemption from RCRA Subtitle C for environmental media
which is contaminated by petroleum as long as these remediations
are done pursuant to a Federal or State authority.

-- Support a permanent exemption from RCRA for contaminated
environmental media associated with underground storage tank
cleanup activities as long as the cleanup is being done pursuant
to RCRA Subtitle I.

-- Do not apply the "mixture" and "derived from" rules to
contaminated environmental media managed pursuant to a remediation
under a Federal or State authority.



Attachment 2

RCRA Corrective Action Requirements Should Be Differentiated From RCRA
Standards For Treatment, Storage and Disposal Facilities.

The 1984 Hazardous and Solid Waste Amendments to RCRA (HSWA) mandated the
development of regulations for the remediation of solid waste management
units (SWMUs) at treatment, storage and disposal (TSD) facilities seeking a
RCRA permit (known as a "Part B" permit). These "corrective action”
provisions were authorized by Section 3004(u) of HSWA and apply regardless of
when waste was placed in the SWMU. In July 1990, EPA proposed regulations for
the investigation and remediation of SWMUs that are adversely impacting human
health and the environment.

The RCRA Corrective Action process is similar to Superfund investigations and
remedial actions. Under the RCRA program, EPA first conducts a facility
assessment to identify if a release has occurred. EPA may require the owner or
operator to conduct a more detailed RCRA Facility Investigation which may
lead to a Corrective Measures Study and, possibly, the implementation of
corrective measures. Current EPA requirements for TSD facilities require that
corrective action be taken to satisfy certain "health-based" groundwater
protection standards at the edge of the solid waste management unit or area.
Groundwater contaminant plumes from SWMUs are not to be allowed to migrate.
EPA's proposed corrective action regulations also address releases from SWMUs
to soil, surface water and air.

At an Amoco refinery, EPA's regional office has included corrective

action requirements in the facility's draft Part B permit. The regional

office has named the refinery sewers to a list of 45 SWMUs and 4 "areas of
concern” to be investigated during the RCRA Facility Investigation (RFI) phase
of the corrective action process.

As the permit is drafted, the refinery may be forced to investigate each

SWMU and "area of concern" as individual potential sources of contamination.
In the case of the refinery sewers alone, this investigation could require
monitoring wells located at the downgradient edge of 7.7 miles of sewer as it
meanders through the refinery. Such an investigation could require the— —
installation of as many as 820 wells at a cost of about $3 million. 1In
addition, the refinery has an additional 44 SWMUs and 4 areas of concern where
the regional office could also require individual investigations. Clearly,
the most cost effective way to both assess and correct contamination at the
refinery is not to individually investigate 49 areas, and develop individual
remediation plans for each one. The refinery as a whole should be the subject
of a coordinated investigation so that any remediation that may be required is
conducted efficiently.

Recommendation:

-- Support a streamlined final corrective action rule pursuant to
RCRA Section 3004 (u) that incorporates the following:

1) Requires the consideration of cost-effectiveness and technical
feasibility considerations into the remedy selection process.

2) Allows grouping of SWMUs for a comprehensive assessment and
remediation program.

3) Eliminate the requirement to obtain a RCRA permit to use proven
remediation technologies (Amoco believes that with appropriate
controls, EPA should exempt environmental media from regulation as
a RCRA hazardous waste. If EPA gave this exemption, the
requirement to obtain a RCRA permit for remediation activities
would not be an issue).

4) Provides for integration of site-wide remediations conducted
pursuant to State authorities.

5) Allow a more streamlined approach to corrective action by allowing
phased implementation of assessment and corrective measures.




Amoco Oil Company

200 East Randolph Drive
Chicago. lllinois 60601-7125
312-856-6485

J. Christoph Klasing
General Manager, Environmental Affairs & Safety

April 7, 1992

Mr. Robert S. Fairweather
Chief, Environment Branch
Office of Management and Budget
New Executive Office Building
Washington, D. C. 20503

Dear Rob:

Thank you very much for taking the time to visit with us last
week. I was very encouraged to hear your support for our
concerns with the current regulatory system, and your
willingness to work with us in seeking alternative compliance
methods which would meet the environmental policy objectives
we all share, in more economically efficient ways.

Also, you asked for Amoco's position on the "Mixture" and
"Derived from" rule under RCRA. Amoco has encountered several
situations where the application of these rules have hindered
beneficial reuse and recycling opportunities. In addition,
these rules can needlessly increase the cost of site
remediations where soils are contaminated with even small
amounts of listed hazardous waste.

Amoco supports a self-implementing, concentration-based
exemption mechanism as a replacement for the
"Mixture/Derived-From" rules. The American Petroleum
Institute (API) has suggested such a mechanism in their
response to EPA's March 3, 1992 request for comments on these
rules. For your information, we will forward a copy of API's
and Amoco's comments under separate cover.

Amoco also suggests that EPA encourage site remediation by
exempting environmental media from RCRA Subtitle C standards
if the remediation is conducted in accordance with an approved
state or federal remediation plan. The approved remediation
plan would contain site-specific, risk-based remediation
objectives as well as management standards for contaminated
media that is managed on-site. This approach would also
eliminate the delays inherent in the current RCRA corrective
action process since a RCRA permit would not be needed to
treat exempted environmental media on-site.




As I mentioned during our visit last week, Amoco is not
seeking relief from any current regulatory requirements.
However, we are interested in developing a long-term
regulatory framework which accomplishes the valid public
policy objectives of protecting human health and the
environment, while giving the American public good value for
its dollar spent.

As we discussed, one way to achieve this would be to establish
a site-specific, risk-based, all-media "bubble" for a facility
to define acceptable facility emissions limits. Design of
technology to meet those limits, and certification that those
limits are being met, would be the responsibility of the
facility. We believe this would unleash the creative
ingenuity of facility owners to apply technology to meet
public policy objectives.

We value your advice to seek allies for this goal among the
environmental community, and will pursue that end. Thank you
again for visiting with us. Please let me know if there is
anything we can do to help you.

J. Christoph KYasing



ATTACHMENT 1

Hazardous Waste Designations to Contaminated Media Impede Voluntary and
Accelerated Remediations.

Contaminated environmental media which exhibits a characteristic of hazardous
waste, or that is contaminated with a listed hazardous waste must itself be
managed as a hazardous waste under Subtitle C of RCRA. In general, any
treatment, storage, or disposal of such media would require a RCRA treatment,
storage, and disposal (TSD) permit, and require compliance with all of the
hazardous waste management requirements under RCRA Subtitle C. These
management requirements include minimum technology requirements for liners,
land disposal restrictions, and corrective action requirements pursuant to
RCRA Section 3004(u). The time required to obtain a RCRA permit can be as long
as two to four years. Thus, if site remediation requires the on-gite
management of contaminated media (that is also a hazardous waste) the RCRA
permit process can delay remediation activities.

EPA recognized this problem when the Agency deferred application of the
toxicity characteristic (TC) for contaminated media from remediations at
underground storage tank sites if such activities are being conducted under
the provisions of RCRA Subtitle I. Recently, EPA deferred application of the
TC rule until January 1993 for groundwater that may exhibit the TC but is
being reinjected via an underground injection well as part of a free phase
hydrocarbon recovery operation. The Agency recognized the potentially huge
impact of these rules on the regulated community, combined with the likely
adverse impacts on environmental remediations due to permitting constraints.
The imposition of permitting and Subtitle C waste management requirements on
hydrocarbon recovery operations would have resulted in the delay or cessation
of environmental remediation.

At two Amoco Oil Company marketing facilities, remediation systems that were
initially approved by the States prior to the TC rule, had been turned off
until new systems could be installed. Both systems employed infiltration
galleries. These systems do not meet the definition of a reinjection well,
which EPA has deferred from the TC rule as described above. Since the TC rule
became effective, there have been other petroleum marketing and pipeline
facilities where remediation activities have been turned off until an NPDES
permit could be issued (NPDES permitted systems are exempt from RCRA —
permitting requirements). There are situations where these remediation
systems have been turned off for more than a year.

Sixteen states have petitioned EPA to defer RCRA hazardous waste management
standards for environmental media contaminated by petroleum releases. For
similar reasons, EPA granted the underground storage tank and groundwater
reinjection deferrals. Remediation requirements already exist under other
State authorities and the application of another layer of regulatory control
would be administratively burdensome, and significantly increase remediation
costs without commensurate increases in environmental protection.

Recommendations:

-- Support an exemption from RCRA Subtitle C for environmental media
which is contaminated by petroleum as long as these remediations
are done pursuant to a Federal or State authority.

-- Support a permanent exemption from RCRA for contaminated
environmental media associated with underground storage tank
cleanup activities as long as the cleanup is being done pursuant
to RCRA Subtitle I.

-- Do not apply the "mixture” and "derived from" rules to
contaminated environmental media managed pursuant to a remediation
under a Federal or State authority.




Attachment 2

RCRA Corrective Action Requirements Should Be Differentiated From RCRA
Standards For Treatment, Storage and Disposal Facilities.

The 1984 Hazardous and Solid Waste Amendments to RCRA (HSWA) mandated the
development of regulations for the remediation of solid waste management
units (SWMUs) at treatment, storage and disposal (TSD) facilities seeking a
RCRA permit (known as a "Part B" permit). These "corrective action”
provisions were authorized by Section 3004 (u) of HSWA and apply regardless of
when waste was placed in the SWMU. In July 1990, EPA proposed regulations for
the investigation and remediation of SWMUs that are adversely impacting human
health and the environment.

The RCRA Corrective Action process is similar to Superfund investigations and
remedial actions. Under the RCRA program, EPA first conducts a facility
assessment to identify if a release has occurred. EPA may require the owner or
operator to conduct a more detailed RCRA Facility Investigation which may
lead to a Corrective Measures Study and, possibly, the implementation of
corrective measures. Current EPA requirements for TSD facilities require that
corrective action be taken to satisfy certain "health-based" groundwater
protection standards at the edge of the solid waste management unit or area.
Groundwater contaminant plumes from SWMUs are not to be allowed to migrate.
EPA's proposed corrective action regulations also address releases from SWMUs
to soil, surface water and air.

At an Amoco refinery, EPA's regional office has included corrective

action requirements in the facility's draft Part B permit. The regional

office has named the refinery sewers to a list of 45 SWMUs and 4 "areas of
concern” to be investigated during the RCRA Facility Investigation (RFI) phase
of the corrective action process.

As the permit is drafted, the refinery may be forced to investigate each

SWMU and "area of concern" as individual potential sources of contamination.
In the case of the refinery sewers alone, this investigation could require
monitoring wells located at the downgradient edge of 7.7 miles of sewer as it
meanders through the refinery. Such an investigation could require the— -
installation of as many as 820 wells at a cost of about $3 million. 1In
addition, the refinery has an additional 44 SWMUs and 4 areas of concern where
the regional office could also require individual investigations. Clearly,
the most cost effective way to both assess and correct contamination at the
refinery is not to individually investigate 49 areas, and develop individual
remediation plans for each one. The refinery as a whole should be the subject
of a coordinated investigation so that any remediation that may be required is
conducted efficiently.

Recommendation:

-- Support a streamlined final corrective action rule pursuant to
RCRA Section 3004 (u) that incorporates the following:

1) Requires the consideration of cost-effectiveness and technical
feasibility considerations into the remedy selection process.

2) Allows grouping of SWMUs for a comprehensive assessment and
remediation program.

3) Eliminate the requirement to obtain a RCRA permit to use proven
remediation technologies (Amoco believes that with appropriate
controls, EPA should exempt environmental media from regulation as
a RCRA hazardous waste. If EPA gave this exemption, the
requirement to obtain a RCRA permit for remediation activities
would not be an issue).

4) Provides for integration of site-wide remediations conducted
pursuant to State authorities.

5) Allow a more streamlined approach to corrective action by allowing
phased implementation of assessment and corrective measures.




Better environmental results can be obtained at lower cost

Amoco and EPA recently completed a two year study of Amoco’s Yorktown, Virginia refinery. The
main objective of the joint project was to evaluate pollution prevention opportunities. A major
component of the analysis involved conducting a comprehensive inventory of emissions to all
environmental media. Following completion of Yorktown’s emission inventory, a workshop was
held to identify potential options for reducing these releases. Project recommendations spanned
a number of different areas including energy conservation, control of volatile hydrocarbons, solid
waste, groundwater and surface water streams. Twelve projects were ultimately selected by the
workgroup for detailed analysis based on the following criteria:

feasibility with current technology

significant potential for release reductions

manageable (or no) impact on worker safety

amenable to quantitative analysis in time available

address concerns in multiple environmental media (air, land, water)

O0OO00O0

Many of the projects selected will be required under existing or anticipated statutory or regulatory
programs including the Benzene Waste Operations NESHAP, Resource Conservation and Recovery
Act (RCRA) and the Clean Air Act ozone nonattainment and air toxics MACT standards. Projects
were analyzed and ranked using several criteria: quantity of emissions reductions, relative risk or
exposure reduction and associated capital and operating costs. They were subsequently grouped
into four tiers: current and expected regulatory requirements, cost-effective quantity reductions,
cost-effective risk reductions, and those best satisfying all of the selection criteria.

The eight projects classified as regulatory requirements would result in release reductions of nearly
7,300 tons per year at an average cost of $2,400 per ton. This group includes projects required by
the Benzene NESHAP to install above-grade, pressurized sewers, segregate storm water and
process water systems and upgrade the process waste water treatment plant.

Using this as the benchmark, the workgroup chose a number of pollution prevention alternatives,
independent of statutory or regulatory requirements, which could achieve the same results more
cost-effectively. The six projects chosen resulted in emission reductions of more than 7,500 tons
at an average cost of $500 per ton. This group includes initiating a quarterly leak detection and
repair program, secondary seals on gasoline storage tanks, vapor recovery on marine loading
operations, and replacing the blowdown stack with a flare.

Surprisingly, neither the sewer project nor the waste water treatment plant upgrade required by the
Benzene NESHAP made this list because of their high cost and relatively small emissions
reductions. Of the initial list of twelve projects, these were ranked last in cost-effectiveness at
$53,000/ton and $128,000/ton respectively.

Recommendations

® EPA could capitalize on the opportunity to produce better environmental results more cost-
effectively if regulations were written as either risk-based or quantity performance standards.

Facilities can develop strategies to meet environmental targets more effectively if
unencumbered by command and control requirements which demand the use of specific
technology.




Better data can improve environmental management decisions

Decisions about the scope of many environmental programs often revolves around the Agency’s
ability to enforce its provisions rather than on the regulation’s practical effects. The result of this
emphasis is that relatively insignificant emission sources are required to undertake substantive
compliance plans and innovative solutions to emissions problems are often precluded.

An example of this phenomenon is the recently promulgated Benzene Waste Operations NESHAP.
The Benzene NESHAP requires that refineries and chemical plants which handle more than a
threshold amount (10 metric tons) of benzene in their waste water treatment systems, install
controls on those waste streams containing more than a deminimus amount of benzene (10 ppm).

A major flaw with this approach is that material is characterized as "waste" without regard to or
an understanding of the processes generating the material, the characteristics of the material other
than its benzene content, and the economics of the material’s use. This characterization
subsequently defines the "point of waste generation", the first point at which the material stream
must be controlled. The result is that manufacturing processes and waste streams become
regulated regardless of their potential to emit benzene to the atmosphere.

The Yorktown study showed that the waste water systems, while handling significant quantities of
benzene, were a relatively small source of benzene emissions--accounting for only 5 percent of the
refinery’s total benzene releases. Furthermore, controlling these emissions had virtually no impact
on reducing the surrounding community’s exposure to benzene (See Attachment). Nevertheless,
the refinery is required to spend more than $78,000/ton to control these releases despite the study’s
showing that more benzene could be reduced at lower cost by controlling other refinery sources.

Recommendations

° EPA should improve the technical basis of its rulemakings by developing better
environmental data collection techniques, analyses and management practices and consider
the need for additional research.

° Redefine "waste" to reflect the economics of a material’s use. This is consistent with the
concept of waste under RCRA which defines a material as waste when there is an intent to

discard.

® Eliminate "point of generation" and replace it with "point of regulation" which is the first
point where a waste stream is exposed to the atmosphere and has the potential to emit
benzene.

° Providing a facility with an option to opt-out of the rule’s requirements if it can demonstrate
that equivalent benzene reductions can be obtained elsewhere and/or it can meet the
benzene risk target.

° Incorporate reasonable waiver provisions to provide additional compliance time to those
facilities undertaking coordinated, multi-media, pollution prevention plans.




ATTACHMENT

Yorktown Exposure Assessment

In order to screen and rank potential pollution prevention projects, the workgroup initiated an air
dispersion modeling study. The compiled facility sampling and monitoring results were used in
conjunction with the various control options to estimate the concentrations of benzene at the
facility and within surrounding area. The attached graphs present some of the modelling results.

Both graphs depict facility average annual benzene concentrations overlaid on a USGS topographic
map of the Yorktown refinery area. Each curved line represents a line of constant benzene
concentration, much as elevation lines are used on topographic maps. The red lines in each graph
represent the initial benzene concentrations prior to control. The black lines show the relative
change in benzene concentrations which would result from installing various controls.

The degree to which the line shifts indicates how effective a control option is at reducing benzene
exposures.

This first figure shows the impact of adding sewer and API Separator emission controls to the
refinery as required by the Benzene NESHAP. There is relatively little change in the population
exposure beyond the fenceline, indicating this is an ineffective control strategy.

The second graph highlights the impact of installing several hydrocarbon emission control options -
- control of barge loading operations, improved seals on secondary storage tanks, and routing
blowdown stack emissions to a flare. The black lines are nearly contained within the facility
property area, indicating a much reduced level of exposure to the surrounding populations.



FIGURE 4-22. BENZENE ANNUAL AVERAGE CONCENTRATIONS (ug/m*x*3)
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TRI Database does not adequately characterize refinery releases.

Title III of SARA, Emergency Planning and Community Right-to-Know Act, created the Toxic
Release Inventory (TRI) in 1986. Title III requires regulated facilities to submit annual release
data on more than 300 chemicals manufactured, produced or otherwise used in quantities exceeding
certain threshold values.

The TRI database has become the de facto national release inventory and is used routinely in
support of EPA rule development. However, the quality of data reported can vary significantly.
As a result its usefulness as the foundation for environmental control requirements is limited. The
Yorktown study highlighted several of these deficiencies:

o

The TRI is based on estimates rather than measurements. Estimating accuracy varies
widely. During the measurement portion of this project, several new sources were identified

whose significance had been previously underestimated. Similarly, emissions estimates from
one source were found to be overstated.

The TRI focuses on specific chemicals which account for only a portion of total emissions.
Most volatile organic compounds (VOC’s) and all the criteria pollutants (CO, NOx, SO2,

PM10) are not reportable in the TRI. In Yorktown’s case, the TRI report covers only 9
percent of the total hydrocarbons released and only 2.4 percent of the total releases
(including criteria pollutants) to all media.

Some activities and emissions are excluded by EPA from recordkeeping requirements, such
as emissions from marine loading. Marine loading is one of the largest sources of emissions

at Yorktown and had the greatest impact on exposure of nearby residences to refinery
hydrocarbon releases.

Site specific features uncovered during the facility-wide environmental assessment affect
releases and release management options. TRI is not dynamic enough to reflect the unique

geophysical and process characteristics present at many facilities and which may have a
significant bearing on the development of workable control programs.

Recommendations

A more flexible approach to rule development which allows the use of facility-wide site
assessments would allow the EPA to better identify and prioritize environmental programs.

Current legislative attempts to expand the list of TRI reportable chemicals should be
resisted. Significant resources will be diverted toward detailed analytical chemistry studies
instead of identifying meaningful solutions.

More general information, such as source specific VOC emissions is adequate to identify
most pollution prevention opportunities.

Reporting groups of chemicals, rather than individual species, which have similar structural,
physical and toxicological properties.

Separately reporting other chemicals based on demonstrated human health or ecological
impacts. For refineries, the chemicals butadiene, benzene and nickel may be good

indicators of risk/release potential and management practices.



Mixture and Derived-From Rules discourage waste minimization and pollution prevention.

Under the Resource Conservation and Recovery Act (RCRA), listed hazardous wastes which are
mixed with nonhazardous waste or residue from its treatment is itself considered a listed hazardous
waste. Only through a lengthy and cumbersome delisting petition process can the material be
removed from the burdensome hazardous waste regulatory program. Recyclers, reclaimers and
treatment facility operators which handle nonhazardous waste are discouraged from accepting listed
hazardous wastes which would otherwise be compatible with their operations. Acceptance of listed
wastes would "taint" their entire waste stream, and any residues, as listed hazardous wastes
themselves, and thus subject to RCRA hazardous waste management standards.

Amoco has a refinery that uses an incinerator to manage its wastes. The fly ash from the
incinerator is captured with a venturi scrubber and dewatered, producing a cake which is 99% lime,
fine sand and alumina. The ash contains no measurable hydrocarbons nor exhibits any hazardous
waste characteristics. However, the material is considered a listed hazardous waste because it is
"derived from" petroleum refinery listed wastes. As a result, this benign material is disposed of in
a hazardous waste landfill at a cost of more than $200,000 per year. If the fly ash was considered
a non-hazardous waste, disposal costs would be an order of magnitude less.

The water stream from the incinerator scrubber, when clarified, does not exhibit a hazardous waste
characteristic, but does contain low concentrations of heavy metals. Since the incinerator is
adjacent to an on-site wastewater treatment plant, the scrubber water could be processed with the
wastewater, effectively removing the heavy metals. The refinery, in its efforts to minimize water
quality impacts and towards the goal of zero discharge, recycles much of its treated effluent just
prior to the outfall into its cooling tower make-up and firewater make-up systems. EPA has
notified the refinery that it could not recycle the scrubber water in this manner because the recycle
streams, on the order of 8 million gallons per day, would be considered hazardous waste due to the
mixture rule. To avoid having the cooling tower and firewater systems be deemed "hazardous
wastes", the scrubber water is discharged, without treatment, via an NPDES-permitted outfall into
the nearby lake.

Recommendations

L Once a waste is listed as hazardous by the EPA, there is no incentive to reduce the waste’s
inherent hazard or minimize its quantity via treatment or recycle/recovery due to the
impediments provided by the mixture and derived-from rules. The EPA should establish
"delisting" concentration levels for constituents, like incinerator ash and scrubber water, to
help remove the regulatory impediments associated with the "mixture" and "derived-from"
rules and foster reuse and recycle opportunities.

° Amoco also supports the RCRA and Superfund reform initiatives identified in the letter
from Don Clay (EPA OSWER) to Administrator Reilly.




Texas City Mixing Zone

Amoco’s refinery in Texas City, Texas currently discharges its effluent into a small, man-made
“hurricane canal" which subsequently discharges into the Texas City ship canal. In 1987, the Clean
Water Act was amended to better insure that existing water quality standards were being met and
to protect a body of water’s designated use. The effect of these changes was to require facilities
to conduct toxicity testing of their effluent.

Due to the presence of marine life, the Texas Water Commission (TWC) designated the hurricane
canal an aquatic life habitat. Because there was no appreciable water flow upstream of Amoco’s
discharge point, the refinery was required to meet the chronic biomonitoring requirement with 100
percent of its effluent. Toxicity tests could not be performed at the outfall of the hurricane canal
into the ship canal where mixing and dilution would occur. Of the two required toxicity tests,

preliminary results indicated that the refinery could not meet the chronic toxicity testing of mysid
shrimp.

The refinery considered several options to address the findings of the TWC. These included
relocating the refinery’s discharge point to the Texas City Ship Canal to take advantage of dilution,
legal intervention to change the hurricane canal’s use designation, initiate a chronic Toxicity
Reduction Evaluation (TRE) to reveal the cause of the effluent’s toxicity and upgrade the refinery’s
waste water treatment plant based on the TRE findings.

A legal challenge of the use designation had little probability of success and an understanding of
the cause of the effluent’s toxicity was not likely because there was no known protocol acceptable
for conducting a chronic TRE. Consequently, the expected $100 million minimum price tag of a
treatment plant upgrade was not expected to successfully resolve the toxicity problem. This left the
$10 million relocation of Texas City’s discharge point as the most feasible option.

Since the refinery’s discharge represents the only appreciable flow in the hurricane canal, diverting
Amoco’s discharge to the Ship Canal is likely to have an adverse impact on the very aquatic life
the TWC is trying to protect. Furthermore, in terms of risk, the hurricane canal does not pose a
problem to the surrounding community. Unfortunately, there is no mechanism for the TWC to
consider either the life-sustaining effects of the effluent or incorporate an evaluation of risk when
assigning use designations.

Recommendations

® The variance criteria within the Clean Water Act should be expanded to include an
evaluation of all site specific information, particularly risk and exposure to the surrounding

community. This information should form the basis for establishing permit limits.




Casper Air Stripper

The RCRA toxicity characteristic rule, which became effective in September 1990, classified the
Casper refinery’s wastewater as a hazardous waste because of the presence of benzene. An air
stripper was installed to treat the wastewater by removing benzene and render it non-hazardous.
The treated, non-hazardous wastewater could then be discharged to Soda Lake, Amoco’s biological
treatment system. Subsequently, EPA’s primary sludge rule was adopted which listed all refinery
wastewater treatment sludges and solids that settle in the sewers and treatment processes as
hazardous wastes.

At this point, the Casper refinery applied to send its process wastewater to the City of Casper’s
sewage treatment plant. Amoco’s research and experience has demonstrated that benzene is easily
treated in an activated sludge plant, like the one operated by the City of Casper. In fact, refinery
wastewaters are routinely sent to publicly owned treatment works (POTW’s) across the country and
treated very effectively.

Amoco successfully completed the treatability studies required by the Casper POTW. The POTW
approved the refinery’s application and discharge began in October, 1990. Once the refinery began
discharging to the POTW, operation of the air stripper was no longer necessary or required.
However, Casper agreed to operate the stripper when the POTW performed major sewer work.
Although there was no evidence that emissions of volatile organic compounds (VOC’s) from
Amoco’s discharges posed any worker safety problem, this commitment was made in light of the
substantial number of POTW employees who would be working in the sewers during these periods.

Despite the results of the POTW’s treatability studies on the refinery’s effluent, in early 1991, the
EPA claimed that continuous operation of the stripper was necessary to protect the environment.
The refinery was issued an order by the EPA to operate the air stripper continuously until further
notice. The City of Casper initiated a POTW capacity study and reconfirmed Amoco’s position that
the refinery’s effluent was effectively treated by the POTW’s activated sludge plant and that there
was no need to operate the air stripper. EPA subsequently concurred with this evaluation but now
claims that the stripper must be operated to protect POTW employees from VOC emissions.

Amoco’s claim that its wastewater discharge posed no safety concerns was verified by personal and
facility monitoring conducted by the POTW while the refinery was discharging unstripped
wastewater. Furthermore, prudent procedures for confined space entry, such as venting and the
use of fresh air respirators, provide for worker safety in the sewers. In fact, such procedures for
confined space entry must be followed regardless due to discharges of domestic waste.

Amoco closed its Casper refinery in December of 1991, primarily because it could not economically
support the burden posed by existing and future environmental programs. Now that the refinery
is closed, the potential for worker exposure to VOC’s is even lower. Nevertheless, EPA continues
to require Amoco to operate the stripper.

Recommendation

° Operation of the air stripper costs approximately $700,000 per year. This expense is difficult
to justify given the above circumstances and the fact that this $6,000,000 piece of equipment

could be effectively redeployed elsewhere in Amoco’s system where there is an
environmental need. The technical foundation for EPA programs should be better
established and should more accurately reflect the underlying economic impacts on facilities.




Operating Permits Rule

EPA’s Clean Air Act Operating Permits proposal contravenes the intent of Congress by creating
the potential for undue restrictions on the operating flexibility of industrial sources.

A permit issued pursuant to the proposed rule is to be a comprehensive statement of a source’s
obligations under the Clean Air Act. As such, it should merely codify and reiterate existing
requirements, and not impose additional regulatory burdens.

The Clean Air Act Amendments specifically directed the EPA to provide facilities with operating
flexibility, stating that permit authorities shall

..allow changes ... without requiring a permit revision, if the changes are not
modifications under any provision of Title I and the changes do not exceed the
emissions allowable under the permit .., provided that the facility provides the
Administrator and the permitting authority with written notification in advance of the
proposed changes which shall be a minimum of 7 days ... [S02(b)(10)].

The statute clearly establishes three criteria for bypassing the formal permit revision process: a
change must not be a Title I modification, "allowable" emissions can not be exceeded, and written
notification must be made a minimum of 7 days prior to making a change.

The EPA, states, environmental groups and industry have had twenty years of experience
administering modifications under Title I, so this criterion should not be contentious. Similarly,
the legislative language regarding the notification procedures is unequivocal.

However, the concept of "allowable" emissions appears to be the center of controversy. Under
most interpretations, emissions "allowable under the permit" are those which are imposed by the
state and federal regulations underlying the permit. These regulations include New Source
Performance Standards (NSPS), National Emissions Standards for Hazardous Air Pollutants
(NESHAP) and New Source Review/Prevention of Significant Deterioration (NSR/PSD) among
others. In substance, if the emissions resulting from a facility change are permitted by the
underlying regulation, then the post-change emissions do not exceed the allowable emissions under
the permit. This is consistent with the understanding that the permit is not to impose new
substantive requirements on a source.

Nevertheless, the Agency’s proposed Permit rule ignores these arguments, essentially requiring a
permit modification for any increase in emissions or any physical or operational change at a facility.
Amoco believes EPA’s interpretation is overly restrictive and undermines the competitiveness of
industry by associating undue procedural burdens with otherwise permitted changes in operations.



Tailored corrective action program will expedite remediations

Site remediations currently operate under a variety of State and federal statutory and regulatory
regimes, such as corrective action under Subtitle C of RCRA for hazardous waste treatment,
storage and disposal (TSD) solid waste management units; Subtitle I of RCRA for leaking
underground storage tanks; CERCLA /Superfund; and various State water, groundwater and waste
authorities. If the environmental medium being remediated fails a hazardous waste characteristic,
the site remediation may need a RCRA permit and the environmental medium managed as a
hazardous waste, in addition to the requirements of other statutes and regulations.

EPA issued a proposed corrective action rule under Subtitle C of RCRA in July 1990. The
proposal has been subject to scrutiny by the Office of Management and Budget (OMB) for its high
cost impacts, as well as scrutiny by the environmental community for its perceived lack of stringency
and prescriptiveness. EPA is expected to issue a final rule by the end of 1992, which may increase
the number of site remediations by a factor of three.

Contaminated media failing a hazardous waste characteristic and that is associated with
remediations of underground storage tanks under Subtitle I of RCRA has been temporarily
deferred from having to comply with RCRA hazardous waste management standards. About
sixteen States have requested EPA to expand the scope of these deferrals to all petroleum
contaminated media regardless of its sources, and to make these deferral permanent. EPA is to
publish a proposal for a three-year deferral for petroleum contaminated media by June 1992.

Recommendations

° Support an exemption from RCRA Subtitle C for environmental media contaminated by
petroleum as long as these remediations are done pursuant to a federal or State authority.

° Support a streamlined final corrective action rule pursuant to RCRA 3004(u) that (i)
recognizes cost and technical feasibility in remedy selection, (ii) allows regulatory relief from

RCRA minimum technology requirements and land disposal restrictions, (iii) eliminates the
need for RCRA permits for the use of proven remediation methods, (iv) allows a more
streamlined and phased assessment and implementation period, and (v) allows integration
with site-wide remediations done pursuant to State authorities.




Use of Emissions Trading For Compliance With
RACT and LAER Obligations Under the Clean Air Act

1.0 INTRODUCTION

Since 1977, the Clean Air Act has imposed demanding requirements on the
States to reduce atmospheric emissions from stationary and mobile sources in areas
where air quality has not attained the purity levels specified by EPA’s national
ambient air quality standards. Existing stationary sources in such "nonattainment”
areas have been required to install "reasonably available control technology"
("RACT") to reduce emissions of the offending pollutant(s). Major new and modified
sources have been required to comply with even more stringent emission controls,
equal to the "lowest achievable emissions rate" ("LAER"). The RACT and LAER
requirements are part of a complex matrix of regulatory and planning obligations
imposed by the nonattainment provisions of the Clean Air Act.! The fundamental
objective of these provisions is the expeditious attainment of the national ambient
air quality standards and "reasonable further progress" during the years leading up
to attainment. Ozone, the most widespread of the nonattainment pollutants and the
primary pollutant addressed by this memorandum, has been attacked by regulating
emissions of volatile organic compounds ("VOC’s"). The Clean Air Act Amendments
of 1990 have added nitrogen oxides (NOx) as a second target compound in the war
against ozone.

The 1990 Amendments substantially overhauled the nonattainment provisions
of the Act. For example, the amended Act creates five categories of ozone
nonattainment areas, from "marginal' to "extreme". Increasingly stringent
requirements are imposed upon each type of area. However, the 1990 Amendments
did not change the essential features and purposes of the RACT and LAER
provisions. This memorandum addresses the following question:

Does the Clean Air Act, as amended in 1990, authorize EPA and
the States to adopt regulations which allow air emissions sources in
nonattainment areas to satisfy RACT and/or LAER obligations through
emissions trading or other alternative means of compliance?

! Clean Air Act, 42 USC, Subchapter I, Part D.
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2.0 EMISSIONS TRADING UNDER THE CLEAN AIR ACT

"Emissions trading" is a general term used to describe a variety of regulatory
programs which either allow or require the owner/operator of an emissions source to
avoid or comply with air pollution control requirements by relying upon emissions
reductions that have occurred or will occur at a different source.”

For purposes of this memorandum, two types of emissions trading are
relevant. With respect to RACT compliance, emissions trading would allow an
existing source to avoid some or all of the retrofit expenses associated with installing
RACT by arranging for another existing source of the nonattainment pollutant (in
the same nonattainment area) to correspondingly reduce its actual emissions to
Jevels that are lower than would otherwise be required under applicable regulations
or permits. With respect to LAER compliance, an emissions trading program would
allow a new or modified unit to install controls which were less stringent than the
lowest achievable emission rate. However, the owner/operator of the proposed
source would have to "offset" the shortfall with emissions reductions from existing
sources of the same pollutant in the same nonattainment area. In either case,
emissions trades involving ozone precursors ie., VOC and NOx (pollutants which
are regulated on an areawide basis), would have to satisfy the basic criteria which
EPA establishes for such trades® Six of the criteria currently listed in EPA’s
Emissions Trading Policy Statement warrant special emphasis:

1. The reductions have to be "surplus” i.e., not required by SIP regulations
or permits; in nonattainment areas, credit is generally available only to
the extent that emissions are reduced to levels which go beyond RACT.

2. The revised emissions limitations for both sources involved in the trade
have to be made enforceable.

2 A logical extension of the emissions trading concept is a system of marketable emissions
permits. Under such a system, all major pollution sources would be required to have permits
specifying their allowed amount of emissions. Firms which can reduce emissions below their permit
levels can sell their surplus to other firms for which compliance is relatively costly. Once such a
system is established, systematic reduction of permitted emissions would bring progress toward
ambient goals. If strictly enforced, proponents argue that this approach could be substantially more
efficient than uniform control strategies, both because its inherent flexibility takes advantage of
differences in control costs (ranging, for example, from $500/ton of emissions (fuel-volatility sources)
to $39,000/ton (methanol-conversion sources) and because it allows individual firms to decide where
and how to make desired reductions. See Tietenberg, Tom H. *Transferable Discharge Permits and
the Control of Stationary Source Air Pollution: A Survey and Synthesis." Law Economics
56(1980):391-416.

3 gee EPA’s Emissions Trading Policy Statement, 51 FR 43814, December 4, 1986, discussed
infra.
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3. Only permanent reductions in emissions may qualify for credit.
4. Emissions reductions have to be quantifiable.

5. With the exception of visibility impacts from NOx, dispersion
considerations will generally not affect trades involving VOC or NOx
since the relevant ambient impacts from these pollutants (i.e., ozone
formation) occur across broad geographic areas. For these pollutants,
"pound for pound" trades are generally treated as equal in ambient
effect if all sources involved in the trade are located in the same control
strategy demonstration area, or where the state otherwise shows such
sources to be sufficiently close that a "pound for pound" trade can be
justified.

6. Trades may not result in an increase in emissions of a hazardous VOC
listed under § 112 of the Act.

3.0  Chevron v. NRDC

The legal analysis set forth in this memorandum is grounded, in large part,
upon the U.S. Supreme Court’s decision in Chevron U.S.A., Inc. v. NRDC, 104 S.Ct.
2778 (1984). In Chevron, the court was asked to review the validity of EPA
regulations promulgated under the same provisions of the Clean Air Act addressed
herein. Specifically, the court was asked to rule on the validity of EPA’'s 1981
definition of the term "stationary source" for purposes of the nonattainment area
new source review provisions of the Clean Air Act.*

The Court of Appeals for the DC Circuit had previously invalidated the EPA
regulatory definition, finding that its authorization of a plantwide new source review
"bubble" was inappropriate in nonattainment areas. The Supreme Court reversed,
holding that Congress did not have a specific intention as to the applicability of the
bubble concept in the context of nonattainment area new source review. Rather, the
legislative history disclosed to the Court only that Congress was seeking to

* The Clean Air Act Amendments of 1977 imposed certain requirements on States that had not
achieved the national air quality standards established by EPA pursuant to earlier legislation,
including the requirement that such "nonattainment” States establish a "new source review" program
regulating "new or modified major stationary sources” of air pollution. Generally, a permit may not
be issued for such sources unless stringent conditions are met, including the obligation to comply with
the "lowest achievable emissions rate” (LAER) and to secure offsets for emissions discharged after the
application of LAER. EPA regulations promulgated in 1981 to implement the new source review
requirement allowed a State to adopt a plantwide definition of the term "stationary source.” Under a
plantwide approach, an existing plant that contained several pollution-emitting devices could install or
modify one piece of equipment without having to undergo review if the alteration did not increase the
total emissions from the plant, thus allowing a State to treat all of the pollution-emitting devices
within the same industrial grouping as though they were encased within a single "bubble.”
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accommodate the conflict facing the States’ in permitting capital improvements in
nonattainment areas while continuing to improve air quality.

The basic legal error of the Court of Appeals, as articulated by the Supreme
Court in Chevron, was its adoption of a static judicial definition of the term
"stationary source" when that court had decided that Congress itself had not
commanded such a definition. In reversing the Court of Appeals, the Supreme
Court laid down a basic rule of administrative law for determining the validity of
federal agency regulations:

When a court reviews an agency’s construction of the statute which it
administers, it is confronted with two questions. First, always, is the
question whether Congress has directly spoken to the precise question
at issue. If the intent of Congress is clear, that is the end of the
matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress. If, however, the court
determines Congress has not directly addressed the precise question at
issue, the court does not simply impose its own construction on the
statute, as would be necessary in the absence of an administrative
interpretation. ~Rather, if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the
agency’s answer is based on a permissible construction of the statute.’
Further, the court need not conclude that the agency construction was
the only one it permissibly could have adopted to uphold the
construction, or even the reading the court would have reached if the
question initially had arisen in a judicial proceeding.’

Hence, the question addressed by this memorandum is not whether EPA or
the States are obligated to adopt an emissions trading program to implement RACT
or LAER. Rather, the question is whether such programs would rest on a
permissible construction of the statute. We believe the Clean Air Act authorizes an
emissions trading compliance option for RACT and LAER, provided the emissions
trades approved thereunder are required to satisfy rigorous criteria, including
consistency with the 'reasonable further progress" aspects of the State’s
implementation plan for the nonattainment area in question.

® Chevron, 104 S.Ct. 2778, 2781 (1984).

¢ Chevron, 104 S.Ct. 2778, 2782, note 11 (1984), citing additional authority.
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40 REASONABLY AVAILABLE CONTROL TECHNOLOGY (RACT)

Since 1977, the Clean Air act has required the nonattainment provisions of all
State Implementation Plans ("SIP’s") to:

provide for the implementation of all reasonably available control
measures as expeditiously as practicable (including such reductions in
emissions from existing sources in the area as may be obtained through
the adoption, at a minimum, of reasonably available control
technology).”

The fundamental goal of all nonattainment SIP’s is timely attainment of the
national primary ambient air quality standards. In the interim period between SIP
adoption and the deadline for attainment, the plan must assure "reasonable further
progress," i.e., such annual incremental reductions in emissions of the relevant air
pollutant as are required by [the Act] or may reasonably be required by the [EPA]
Administrator for the purpose of ensuring attainment of national ambient air
quality standard by the applicable date."

In practice, the RACT requirement has been targeted primarily at existing
"major stationary sources” of volatile organic compounds (VOC) in ozone
nonattainment areas. Under the 1977 amendments to the Clean Air Act, a "major
source" was defined as one having potential emissions of 100 tons per year (TPY) or
more of VOC. The 1990 Amendments lowered the "major source" thresholds to 50,
25 and 10 TPY respectively for serious, severe and extreme ozone nonattainment
areas.

Although a determination of what emissions controls are required to satisfy
RACT can be made on a case-by-case review of each individual facility, beginning in
the late 1970’s, EPA adopted the mechanism of issuing control techniques guidelines
("CTG’s") to provide a generic definition of RACT for specified industrial categories.
The procedure has provoked criticism since EPA has in effect required states to
apply the CTG requirements as though they have regulatory effect, notwithstanding
the fact that such guidelines are issued in the absence of formal rulemaking
procedures. Nonetheless, EPA has issued more than 30 CTG’s to date.

" Prior to the 1990 Amendments, the RACT requirement was codified at sections 172(b)(2) and
172(b)(3) of the Clean Air Act. The 1990 amendments recodified this provision at §172(c)(1).
(emphasis supplied).

Clean Air Act §§ 171(1), § 172(c)(2).




The Clean Air Act Amendments of 1990 direct EPA to accelerate its issuance
of CTG’s, particularly for VOC source categories. By November of 1993, EPA is
required to issue new CTG’s for 11 stationary VOC source categories and to update
its previously issued VOC CTG’s. CAA § 183(a) and (b). By the same date, EPA is
required to issue technical documents which identify "alternative controls" for all
categories of stationary sources of VOC’s and nitrogen oxides (NOx).

The 1990 amendments call upon the states to revise their nonattainment
plans to require the implementation of RACT for:

(A) Each category of VOC sources in the area covered by a CTG
document issued by the Administrator between the date of the
enactment of the Clean Air Act Amendments of 1990 and the date of
attainment.

(B) All VOC sources in the area covered by any CTG issued before the
date of the enactment of the Clean Air Act Amendments of 1990, and

(C) All other major stationary sources of VOC’s that are located in the
area.’

Each SIP revision described in subparagraph (A) is to be submitted within the
period set forth by the Administrator in issuing the relevant CTG document. With
respect to sources described in subparagraphs (B) and (C), the SIP revision must be
submitted by November 15, 1992, and must provide for implementation of the
required measures by no later than May 31, 1995.

Viewed in the context of this statutory framework, the specific issue
addressed by this memorandum is whether the Clean Air Act precludes states from
adopting ozone attainment strategies which allow the targeted VOC sources to
achieve RACT-level VOC emissions reductions through an aggregate or areawide
emissions trading or marketable permits strategy. Obviously, if such flexibility is
precluded by the Act, all targeted VOC sources would have to install RACT --
regardless of the technical or economic circumstances facing any individual source
and regardless of the possibility that alternative control strategies (e.g., emissions

® See Clean Air Act, § 182(b)(2), the terms of which apply to moderate ozone nonattainment

areas. This requirement also applies to serious, severe and extreme ozone nonattainment areas
pursuant to the introductory paragraphs of CAA §§ 182(c), 182(d) and 182(e).



trading or marketable permits) could provide a more effective or economical means
of achieving the required level of VOC emissions reduction.”

The Clear Air Act does not appear to mandate an inflexible across-the-board
RACT control strategy for major VOC sources (or pre-Amendment CTG sources of
VOC) in ozone nonattainment areas. The basis for this conclusion is fivefold:

First, as recognized by the U.S. Supreme Court nearly 17 years ago, the Clean
Air Act vests each state with the primary responsibility for developing an
implementation plan which includes that mix of emissions limitations from mobile
and stationary sources needed to ensure attainment and maintenance of the national
ambient air quality standards. Train v. NRDC, 95 S. Ct. 1470 (1975):

So long as the ultimate effect of a State’s choice of emission limitations
is compliance with the national standards for ambient air, the State is
at liberty to adopt whatever mix of emission limitations it deems best
suited to its particular situation. Train at p. 1482.

Although the Clean Air Act Amendments of 1977 and 1990 have added a great deal
of specificity regarding the elements of state implementation plans, the fundamental
federalist principles laid down in Train have never been abandoned or rejected by
the Congress. At the very least, absent an express statutory abrogation of state SIP
development authority by the federal Clean Air Act, the primary responsibility for
devising strategies to attain the national ambient air quality standards should rest
with the states."

' There seems to be little doubt that an emissions trading compliance option is available to
sources of NOx and to non-major/non-CTG sources of VOC in ozone nonattainment areas. It seems
equally clear that such flexibility is available to existing sources of particulate matter and sulfur
dioxide in areas that are designated nonattainment for these pollutants. See CAA §§ 188-192. The
availability of such flexibility for "major" VOC sources in moderate, serious, severe or extreme ozone
nonattainment areas is somewhat less clear, however, because of the Act’s use of the phrase "all VOC
sources” in § 182(b)(2)(B) and the phrase "all other major stationary sources of VOC’s"
in § 182(b)(2)(C). The nonattainment provisions of the Act define a "major source” to include any
stationary source or group of sources located within a contiguous area and under common control
that emits, or has the potential to emit the requisite annual tonnage of VOC. It is perhaps
noteworthy that § 182(b)(2)(A), which addresses sources covered by CTG’s issued after November 15,
1990, directs the EPA to impose RACT on a "source category” basis. Here too, the flexibility afforded
by an emissions trading program should clearly be available to the States.

" Congress has indeed imposed certain restraints on the States in their formulation of SIP
strategies. For example, § 123 of the Act expressly prevents a state SIP from recognizing the air
quality "improvement" associated with excessively tall smoke stacks or other dispersion techniques.
No such prohibition has been laid down with respect to RACT or LAER.

8-



Second, in passing the 1990 Amendments, Congress expressly recognized the
need for flexibility in accomplishing the objectives of the nonattainment program.
To that end, all future nonattainment SIPs must now include:

enforceable emission limitations, and such other control measures,
means or techniques (including economic incentives such as fees,
marketable permits, and auctions of emission rights), as well as
schedules and timetables for compliance, as may be necessary or
appropriate to provide for attainment of such standard in such area by
the applicable attainment date specified in this part. CAA § 172(c)(6).
(emphasis added)

Furthermore, to address the need for flexibility in achieving compliance with
federally-specified emissions controls, such as RACT, Congress expressly directed
EPA in the 1990 Amendments to publish documents which identify "alternative
controls" for all categories of sources which have the potential to emit 25 tons per
year or more of VOC or NOx. CAA § 183(c).

Read together, these provisions provide statutory support for EPA approval of
state SIPs which allow major sources of VOC’s (regardless of the applicability of a
CTG) to demonstrate RACT compliance through "alternative control" strategies such
as emissions trading or marketable permit programs. So long as all major VOC
sources within the designated nonattainment area are obligated to either (1) install
RACT by the appropriate SIP deadline or (2) secure enforceable, verifiable and
equivalent VOC emissions reductions (by the same deadline) through some
alternative means, the basic objectives of the Clean Air Act are satisfied, without
sacrificing the primary role of the State for SIP development and the administrative
flexibility desired by Congress.

Third, the feasibility, effectiveness and cost of implementing RACT for all
stationary sources which emit VOC and NOx in the nation’s nonattainment areas
would require literally thousands of case by case technical evaluations. In some
cases, RACT may already be in place for a particular source and it may or may not
be feasible for the state to require further emissions reductions. In other cases, the
retrofitting of RACT-level controls may be prohibitively expensive. Furthermore,
the practical ramifications of this issue must also be taken into account. There are
thousands of VOC sources likely to qualify as "major stationary sources" under the
lower annual tonnage thresholds established by the 1990 amendments. The large
majority of such sources will probably not be covered by existing CTG’s and will not
be covered by CTG’s due for publication in the foreseeable future. The
administrative burden of requiring the states to formulate RACT requirements for
all of these sources would be staggering -- particularly when one considers the
unprecedented strain being experienced by state and local air pollution control
agencies in having to implement Titles I, IIl and V of the 1990 Amendments. It
seems doubtful that Congress intended such a result.
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Fourth, the precedent for allowing RACT emissions trading has been firmly in
place since 1986, even before such flexibility was mandated by Congress. In
December of 1986, EPA published its Emissions Trading Policy Statement,
announcing the agency’s rules for approving emissions trades on a case by case basis
under the "SIP revision" procedures of Section 110 of the Act. That policy statement
also articulated the requirements for EPA-approvable generic state rules under
which classes of emissions trades could be exempt from the general requirement for
subsequent EPA approval as a case-by-case SIP revision. It is precisely this type of
generic SIP rule which is envisioned by this memorandum for RACT and LAER
compliance.

Under the EPA’s 1986 emissions trading policy, emissions trades which would
alter the otherwise applicable provisions of the SIP (and hence require an EPA
approved SIP revision in the absence of the generic rule) may be approved under a
generic rule if such trades are evaluated under state procedures which are
"sufficiently replicable in operation to guarantee that emission limits produced under
the rule will not interfere with timely ambient attainment and maintenance or
jeopardize PSD increments or visibility." 51 FR 43850, December 4, 1986. The term
"replicability" generally means a "high likelihood" that two decision-makers applying
the rule to a given trade would reach the same conclusion. Id.

By approving generic state rules, EPA effectively approves in advance an
array of acceptable SIP revisions for emissions trades which meet the terms of the
state’s approved rule. Instead of conducting time-consuming SIP revision
proceedings, EPA reviews and comments on trades approved under the generic rule
and checks the implementation of the rule as part of its routine audit of state air
programs. Id.

EPA’s emission trading policy allows VOC or NOx trades to be approved by
states under generic rules based on a demonstration that no net increase in
applicable baseline VOC or NOx emissions may occur. The ambient impacts of VOC
and NOx emissions are areawide rather than source-specific. Hence, EPA views all
such emissions within a broad area to be comparable, regardless of plume height,
topography or related factors. 51 FR 43850. Thus, the ambient impact of trades
involving emissions of VOC or NOx from different sources within such an area are
by definition equivalent:




For VOC and NOx, such pound-for pound trades may therefore be
treated under generic rules as equal in ambient effect where all sources
involved in the trade are located in the same control strategy
demonstration area, or where replicable procedures have been approved
by EPA as part of the generic rule for determining when sources
outside the demonstration area are sufficiently close that a pound-for-
pound trade can be justified.

51 FR 43850, December 4, 1986."

Finally, the use of marketable permits as an RACT (or LAER) compliance
option dovetails neatly with the new operating permit provisions of the Clean Air
Act. Under Title V of the amended Act, virtually all sources subject to the RACT
obligations of § 182 will be required to secure an operating permit which "codifies"
the air pollution control requirements which apply to that source. Any permitted
source which complies with its RACT obligations through acquisition of emissions
reduction credits from a different source will have to document the trade and
demonstrate (in its permit application) that the trade satisfies all applicable
regulatory criteria. A corresponding provision would presumably be incorporated
into the permit of the source which created the credits, obligating that source to
document and maintain the reduction. Under 504(f) of the amended Act, compliance
with an operating permit is deemed to constitute compliance with other applicable
provisions of the Act (e.g., the RACT obligations of § 182) that relate to the
permittee if:

(1) the permit includes the applicable requirements of such
provisions, or

(2)  the permitting authority in acting on the permit application
makes a determination relating to the permittee that such other
provisions (which shall be referred to in such determination) are
not applicable and the permit includes the determination or a
concise summary thereof. CAA § 504 (f).

'* The Emissions Trading Policy was designed to ensure that emissions reduction "credit” would
be recognized in nonattainment areas only for reductions which went beyond RACT. However, a
state generic trading rule is allowed to specify "presumptive RACT" limits which acceptably define
generic trading baselines where RACT has not otherwise been defined in the SIP. While RACT
baselines different from this presumptive limit could still be used for specific trades, such trades need
to be approved as case-by-case SIP revisions. Where there is no RACT in the SIP, but EPA has issued
a CTG for sources of the type involved in the trade, the CTG is used as the presumptive RACT-

component of the generic trading baseline. 51 FR 43852, December 4, 1986.
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By specifically incorporating alternative control requirements in a Title V operating
permit, the permitting authority can make the necessary determination that the
otherwise applicable RACT regulation does not apply to the source receiving the
emissions credit. EPA is currently considering this issue in the context of its Title V
rulemaking package and its draft Title I General Preamble.”

The basic conclusion that can be drawn from the foregoing analysis is that
the use of emissions trading and marketable permits as an RACT alternative
compliance option could be consistent with the basic purposes of the Act’s
nonattainment provisions. The fundamental objective of all nonattainment SIPs is
to attain and maintain the national ambient air quality standards by reducing
emissions of the offending pollutant(s) and maintaining those reductions over time.
The legislative history of the nonattainment title of the 1990 amendments reveals
that Congress envisioned an 80% level of control, on average, being achieved
through utilization of RACT." Clearly, one option available to the states is to
uniformly mandate RACT controls for all major VOC sources and all CTG-covered
sources in all nonattainment areas. However, if a state is able to devise an
alternative control strategy which will bring about equal or greater VOC reductions,
the Act should not bar such creativity. Such an inflexible result would greatly
undermine the scope and potency of § 172(c)(6) -- the SIP requirement added by the
1990 amendments which specifically requires the states to include economic
incentives such as marketable permits in their nonattainment plans.”

' In the Title V rulemaking preamble, EPA stated that it would develop more flexible ways for
sources to demonstrate compliance with RACT limits. See 56 FR 21758, May 10, 1991. One way is
to use protocols defining equivalent means of compliance. For example, in 1980 EPA released the
"Can Coating Policy," which allows cross-line averaging for can coating facilities and provides the
calculation technique for doing so. EPA is undertaking a study to determine the extent to which
multi-day and cross-line averaging can be used to provide specific industries more flexibility in
meeting their VOC RACT requirements. Id.

In its recently released General Preamble for implementing the nonattainment provisions of
the 1990 Amendments, the Agency clearly noted its expectation that the use of emissions trading and
economic incentives (such as marketable permits or allowance trading) will increase as the
nonattainment provisions are implemented. The draft General Preamble (at pp. 221-223, Draft
Dated 6/7/91) indicates that the Agency intends to solicit comment on the use of an areawide VOC
and NOx emissions trading strategy for RACT compliance in ozone nonattainment areas.

' Senate Report No. 101-228, p. 32. U.S. Code Congressional and Administrative News, 1990,
Vol. 6; 101st Congress, Second Session at p. 3418.

" It is a well settled rule of statutory construction that a legislative enactment should be

construed, if possible, so as to give full force and effect to all its provisions. Allan Oil Co., Inc. v.
C.LR., 614 F.2d 336 (C.A. 2d 1980). If § 172(c)(6) is rendered inapplicable to RACT or LAER
compliance, most of its potential applicability is eliminated.

0190470
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50 SPECIAL CONSIDERATIONS RELATED TO THE USE OF EMISSIONS
TRADING TO COMPLY WITH THE LOWEST ACHIEVABLE EMISSIONS
RATE (LAER) REQUIREMENT

Section 173 of the Clean Air Act requires the issuance of permits to new and
modified major stationary sources in nonattainment areas. Among the obligations
imposed upon such proposed sources is the requirement to "comply with the lowest
achievable emission rate’ (LAER). CAA § 173(a)(2). Most of the considerations
which would support an emissions trading option for RACT compliance apply with
equal force to LAER compliance.

LAER is defined as that rate of emissions which reflects --

(A) the most stringent emission limitation which is
contained in the implementation plan of any State for such class
or category of source, unless the owner or operator of the
proposed source demonstrates that such limitations are not
achievable, or

(B) the most stringent emission limitation which is
achieved in practice by such class or category of source,
whichever is more stringent.

In no event shall the application of this term permit a proposed new or
modified source to emit any pollutant in excess of the amount allowable
under applicable new source standards of performance.

The Act does not expressly define the options which may be employed to
"comply” with LAER. However, the Act similarly does not prohibit the use of
emissions reduction credits from existing sources to compensate for any emissions
from the new/modified source that exceed LAER-based levels. It should be noted
that EPA has historically disallowed the use of emissions reduction credits from
existing sources to meet or avoid applicable NSPS, and that the Agency has
similarly disallowed the use of such credits to meet applicable new source review
requirements for best available control technology (BACT) in PSD areas, or lowest
achievable emission rate control technology (LAER) in nonattainment areas. See 51
FR 43833, December 4, 1986. However, the Agency has not cited specific statutory
constraints in connection with its decision to prevent emissions trading for LAER
compliance. Although EPA may have valid policy and statutory grounds for
continuing to bar emissions trading for LAER compliance, we do not believe that the
statute compels such a decision. :

0190470
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The basic objective of the LAER requirement is to minimize new emissions in
nonattainment areas since these areas are already overburdened by emissions from
existing sources. However, since major new and modified sources located in
nonattainment areas are required to secure offsets for their new emissions,
companies have a strong economic incentive to reduce emissions from their new
units. Hence, the basic goals of the nonattainment program would not be
compromised by an emissions trading scheme which allowed states to relax LAER
requirements in particular cases, so long as the owner of the proposed new or
modified source was required to provide "extra" offsets in order to compensate for
the marginally higher level of emissions from the new or modified unit."”

In the case of VOC and NOx emissions, the fact that the trading sources may
be located in different parts of the general nonattainment area is considered
inconsequential from an air quality perspective.”” So long as the state is able to
demonstrate reasonable further progress and timely attainment of the national
ambient standards, there is no logical basis for prohibiting the state from devising
an LAER emissions trading program which might enhance the area’s prospects for
new capital projects. At a minimum, such a program represents a “reasonable
accommodation of manifestly competing interests" and should be entitled to judicial
deference. Chevron at p. 2780.

' In case of statutory construction, task is to interpret words of statute in light of purposes
Congress sought to serve. Dickerson v. New Banner Institute, Inc., 103 S.Ct. 986, 460 U.S. 103, 74
L.Ed.2d 845 (1983). In serious, severe and extreme ozone nonattainment areas, the offset ratio now
exceeds 1:1. Hence, new source growth is designed to actually improve air quality. CAA § 182.

' See p.10 supra.
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Under the EPOCH program, climatic impacts and
climate-related hazards, climate processes and mod-
els, and seismic hazards have been identified as prior-
ity areas. _

The programs are carried out in the form of coordi-
nated research and development activities, coopera-
tive studies and assessments, and shared-cost research
contracts.

Sweden is expected to make the biggest contribution
to the common funding (3.8 million ECU for both STEP
and EPOCH), followed by Austria (1.8 million ECU),
Finland (1.5 million ECU), and Norway (1.3 million).

The proposals will now go to the Council of Minis-
ters for final approval.(]

Endangered Species

EFFORT TO PRESERVE ENDANGERED SPECIES
IN CENTRAL TEXAS ATTACKED BY FARM BUREAU

AUSTIN, Texas—(By a BNA Staff Correspondent)—
State and federal efforts to draft a Central Texas
habitat plan that would balance the interests of devel-
opers against the need to preserve endangered species
has come under attack from the Texas Farm Bureau,
which maintains that the biological studies that sup-
port the conservation plan are faulty.

Dan Byfield, the farm bureau’s senior assistant
director for state affairs, told BNA Jan. 15 that a
report used to justify the acquisition of more than
65,000 acres of land to preserve habitat for the black-
capped vireo, the golden-cheeked warbler, and several
cave-dwelling invertebrates has no scientific basis.
The bureau has put together a team of four scientists
who are conducting a peer review of the report, he
said, which is expected to be completed in two weeks.

Byfield accused the executive committee that will
vote on the habitat plan in February of not paying
attention to growing complaints about the .plan.
“They’re not listening because they don’t want to,” he
said. “We've got to stop them somehow.” The commit-
tee is made up of representatives from the city,
county, state, and federal government as well as
environmentalists and developers.

Byfield said the plan amounts to a taking of proper-
ty without compensation. He further complained that
the US. Fish and Wildlife Service has become an
advocate in the process for conservation in violation
of the Endangered Species Act. “They’re playing God
in all this,” he said.

National Model?

The plan, which is being watched as a possible
national model that will be considered when the En-
dangered Species Act comes up for reauthorization
this year, is going forward on two tracks. On one
track, the Fish and Wildlife Service is in the process of
negotiating to acquire some 41,000 acres of habitat
land west of Austin to establish a national wildlife
refuge. Congress has appropriated $6 million for land
acquisition and related expenses. It is anticipated that
Congress ultimately will appropriate about $30 mil-
lion for land acquisition, according to committee sum-
mary of the plan.
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On the other track, the executive committee is
trying to finalize the Balcones Canyonlands Conserva-
tion Plan, which proposes creation of a separate
29,100 acres of habitat land to protect endangered
species at a cost of $119,000 to $124,000 over 20 years.
Land acquisition would be accomplished through bond
financing or a combination of bond financing and
owner financing.

The farm bureau is not the only group trying to
thwart the plan. The Wildlife Habitat Trust, a nonprof-
it group based in San Antonio that is seeking to
preserve wildlife through tax breaks for landowners,
has notified the Interior Department and Fish and
Wildlife Service of its intent to sue the agencies for
violations of the Endangered Species Act.

The trust’s attorney, Michael Kuehr, in a Jan. 13
letter to Interior Secretary Manuel Lujan and Fish
and Wildlife Service Director John Turner giving 60-
day notice of intent to sue, said that the Fish and
Wildlife Service has failed in its charter set forth
under the Endangered Species Act.

“Specifically, the Fish and Wildlife Service has tak-
en a narrow-minded, short-sighted approach with re-
spect to saving endangered species in the area
concerned,” he wrote. He said the service has failed to
provide alternatives to land seizure and has ignored
viable alternatives to preserve and proliferate wildlife
by not working with landowners to establish habitat
preserves.

Meanwhile, Garry Bales, who owns a San Antonio
real estate appraisal, sales and management firm and
heads up the trust, has submitted to the committee a
75-page report taking issue with the biological studies
on which the habitat plan is based. He called the
report used by the executive committee “sharply bi-
ased, deceptive and pointedly misleading,” adding that
the project is “one of the most flagrant abuses of the
Endangered Species Act to have occurred anywhere.”

At a Jan. 15 meeting, the executive committee
agreed to meet Jan. 29 to continue trying to iron out
problems with the plan. A final draft of the plan is
expected to be ready for the committee’s consider-
ation on Feb. 7.0J

Environmental Regulation

STUDY FINDS ENVIRONMENTAL RULES REVERSED
10-YEAR DECLINE IN U.S. REGULATORY COSTS

A ten-year decline in the costs of federal regulations
in the United States ended in 1988 because of increas-
ing environmental regulation, according to a study by
a former official of White House Office of Manage-
ment and Budget.

Regulatory costs will continue to increase in the
1990s, primarily as a result of regulations stemming
from the Clean Air Act amendments of 1990, the study
found. Total costs of all federal regulations were $400
billion for 1990, or approximately $4,000 per household,
Thomas Hopkins, the study’s author told BNA Jan. 15.

Hopkins, a former deputy director of OMB’s Office
of Information and Regulatory Affairs, conducted the
study independently in his capacity as professor of
economics at the Rochester Institute of Technology.
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The study found environmental regulation to be the
largest growing of five regulatory categories. Al-
though the Environmental Protection Agency esti-
mates indicated that its 1990 compliance expenditures
amounted to $99 billion, the agency also indicated that
sharp increases lie ahead. Clean Air Act amendments
may add an additional $25 to 30 billion annually in
regulatory costs, the study found.

Prior to 1990, the study found the largest environ-
mental regulatory costs were in the water pollution
area, under the Clean Water Act and the Safe Drinking
Water Act. Water pollution control spending account-
ed for half of all federally mandated environmental
compliance costs in 1990.

Air pollution control, including auto emissions and
smokestack controls, was the second largest spending
area, and land pollution contrel accounted for the rest
of the environmental costs. But the study found that
land pollution regulatory costs will be increasing in
the 1990s, while relative size of water pollution spend-
ing will decline.

The study did not take into account additional
spending for pollution control measures. “If voluntary
spending by local governments and by businesses were
added, the total reported cost for environmental pro-
tection would jump by nearly 25 percent,” the author
said.

Regulatory Costs Broken Down

As opposed to most studies of regulatory costs,
which rely on economic costs versus social costs,
Hopkins’ study broke down federal regulation into five

NEWS
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parts: environmental regulations, social regulations,
efficiency costs, transfer costs, and process
regulation.

Social regulation includes workplace and product
safety controls and other hazard reduction rules.

Efficiency costs include costs that one group claims
but another cannot recover, such as costs of transpor-
tation, energy, and communications regulations.
Transfer costs redistribute benefits from one group to
another, such as milk regulation, which redistributes
money in the form of artificially higher prices from
consumers to producers. Process regulations include
requirements associated with government paperwork
burdens not directly linked to a social or economic
regulatory objective.

For 1990, the study found environmental regulations
cost $99 billion, social regulations cost $29 billion,
efficiency costs cost $46 billion, transfer costs cost $95
billion, and process regulations cost $122 billion.

Although the study found steadily rising regulatory
costs primarily from environmental regulations, Hop-
kins stressed that “many regulations generate sub-
stantial benefits for society, and these benefits must
be assessed before a complete picture of regulation
can be produced.” Although this study addressed only
costs, “regulations aimed at societal problems such as
environmental pollution create benefits that may war-
rant the associated regulatory costs.”

A draft of the study, The Costs of Federal Regula-
tion, was presented at a seminar held by the National
Chamber Foundation Jan. 13. It is available from
BNA Plus, telephone (800) 452-7773; or 452-4323 in the
Washington, D.C. area.[]

Annual Costs of Federal Regulation
In Billions of 1988 Dollars

~ Environmental
~Regulation :

Transfer Costs of
norn_lg Re_gulmion Z Regulation

~Other Social

Source: "The Costs of Federal Regulation,” Thomas D. Hopkins, Rochester Institute of Technology
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 16 1990

MEMORANDUM FOR JAMES B. MACRAE, JR.
FROM: Art Fraas /) F

SUBJECT: Clean Air Act Rules

I have attached a composite schedule presenting the Clean Air
Act statutory deadlines that the Environmental Protection Agency
(EPA) must meet under the House and Senate bills. As the Table
below indicates, the Clean Air Act is front-loaded with an
enormous number of major rules scheduled in the first year.

Within Within Within Within Within

6 Mths. 9 Mths. 1 Year 18 Mths. 24 Mths.
Final Rules 2 2 17 15 18
Proposed Rules 17 15 18 13 2+MACT
Attachment



SCHEDULE FOR CLEAN AIR ACT RULES

COMING TO OMB FOR REVIEW

ACTIONS COMING TO OMB FOR REVIEW WITHIN 6 MONTHS

R

FINAL ACTIONS (2)
MOBILE BOURCES
o REVISE DIESEL PARTICULATE STANDARD FOR MY91-94 URBAN BUSES

(o} TAILPIPE EMISSION STANDARDS

PROPOSED ACTIONS (17)
MOBILE BOURCES
| o SPECIFICATIONS FOR REFORMULATED GASOLINE IN CONVENTIONAL
VEHICLES FOR 9 CITIES
o PROMULGATE REQUIREMENTS FOR OVERHAULED URBAN BUSES
(o} PROMULGATE REQUIREMENTS FOR CLEAN FUEL URBAN BUSES
o PROMULGATE DIESEL FUEL SULFUR STANDARD
o PROMULGATE OXYGENATE BANKING AND TRADING CREDITS PROGRAM
o BAN LEAD IN GASOLINE
o ADD IDLE TEST TO FEDERAL TEST PROCEDURE
o REVISE ASSEMBLY LINE AUDIT REGULATIONS

o ADDITION OF SHORT TEST PROCEDURES TO I/M CERTIFICATION

AIR TOXICS8

o 90% VOLUNTARY REDUCTION ALTERNATIVE COMPLIANCE

BN R



ACID RAIN

o

o

CLEAN COAL TECHNOLOGY INTERPRETATIVE RULE

BASELINE DETERMINATION CALCULATION METHOD

PERMITS

o

PERMIT PROGRAM

(voc/co, Acid Boca )“&‘3

S8TRATOSPHERIC OZONE

o

ESTABLISH RESTRICTIONS AND PHASE-OUT FOR OZONE DEPLETING
CHEMICALS

REGULATIONS FOR MOBILE AIR CONDITIONER RECYCLING

SET LABELING REQUIREMENTS FOR OZONE DEPLETING CHEMICALS

BAN NONESSENTIAL USES OF OZONE DEPLETING CHEMICALS



ACTIONS COMING TO OMB FOR REVIEW WITHIN 9 MONTHS

FINAL ACTIONS (2)
MOBILE BOURCES
o REVISE TAILPIPE STANDARDS FOR HDE, LDV AND LDT
o SET TOTAL IN-USE EMISSIONS STANDARDS FOR MY95-98 VEHICLES IN

SEVERE AND EXTREME OZONE NONATTAINMENT AREAS

PROPOSED ACTIONS (15)

NONATTAINMENT

o 3 PM10 CONTROL TECHNOLOGY GUIDANCE'S

MOBILE BOURCES

o ESTABLISH CLEAN FUEL VEHICLE PROGRAM INCLUDING ESTABLISHING
ANNUAL EMISSION REDUCTION REQUIREMENTS, DETERMINING FUEL
AVAILABILITY AND ESTABLISHING 9 CITY PROGRAM.

o REVISE TAILPIPE STANDARDS FOR HDE, LDV AND LDT

o PROMULGATE REVISED EVAPORATIVE REQUIREMENTS FOR VEHICLES

o PROMULGATE ONBOARD DIAGNOSTIC SYSTEMS REQUIREMENTS FOR
VEHICLES

(o] REVISE FEDERAL TEST PROCEDURE TO ACCOUNT FOR MORE REAL WORLD
CONDITIONS

o PROMULGATE COLD TEMPERATURE CARBON MONOXIDE STANDARDS FOR
VEHICLES

o PROMULGATE ONBOARD REFUELING REQUIREMENTS FOR VEHICLES



AIR TOXICS

o

NEGLIGIBLE RISK ALTERNATIVE COMPLIANCE

ACID RAIN

o

ESTABLISH ALLOWANCE SYSTEM INCLUDING CRITERIA FOR ELECTING

INTO ALLOWANCE SYSTEM

ACID RAIN PERMIT PROGRAM INCLUDING EXCESS EMISSION FEE
SYSTEM

ESTABLISH EMISSION MONITORING & TRACKING

SET LOW NOX BURNER EMISSION RATES



ACTIONS COMING TO OMB FOR REVIEW WITHIN 12 MONTHS

FINAL ACTIONS (17)

MOBILE SOURCES

(o]

SPECIFICATIONS FOR REFORMULATED GASOLINE IN CONVENTIONAL
VEHICLES FOR 9 CITIES

PROMULGATE REQUIREMENTS FOR OVERHAULED URBAN BUSES
PROMULGATE REQUIREMENTS FOR CLEAN FUEL URBAN BUSES
PROMULGATE DIESEL FUEL SULFUR STANDARD

PROMULGATE OXYGENATE BANKING AND TRADING CREDITS PROGRAM
BAN LEAD IN GASOLINE

ADD IDLE TEST TO FEDERAL TEST PROCEDURE

REVISE ASSEMBLY LINE AUDIT REGULATIONS

ADDITION OF SHORT TEST PROCEDURES TO I/M CERTIFICATION

AIR TOXICS

o

90% VOLUNTARY REDUCTION ALTERNATIVE COMPLIANCE

ACID RAIN

o]

o

CLEAN COAL TECHNOLOGY INTERPRETATIVE RULE

BASELINE DETERMINATION CALCULATION METHOD

PERMITS

(o]

PERMIT PROGRAM



S8TRATOSPHERIC OZONE

o ESTABLISH RESTRICTIONS AND PHASE-OUT FOR OZONE DEPLETING
CHEMICALS

o REGULATIONS FOR MOBILE AIR CONDITIONER RECYCLING

o SET LABELING REQUIREMENTS FOR OZONE DEPLETING CHEMICALS

o BAN NONESSENTIAL USES OF OZONE DEPLETING CHEMICALS

PROPOSED ACTIONS (18)
MOBILE BOURCES
o SET FORMULATION STANDARDS FOR CONVENTIONAL GASOLINE
o PROMULGATE STANDARDS TO DETERMINE AVAILABILITY OF CLEAN
FUELS AND VEHICLES
o SET FEDERAL AND PRIVATE FLEET STANDARDS FOR CLEAN

FUEL/VEHICLES

AIR TOXICS
(o} FIRST 10 MACT STANDARDS

o FIVE YEAR RACT, BACT, LAER - MACT EXTENSION

S8TRATOSPHERIC OZONE

o REGULATIONS ESTABLISHING NATIONAL RECYCLING PROGRAM

o ESTABLISH CERTIFICATION OF RECYCLING PERSONNEL AND EQUIPMENT
o STANDARDS FOR SAFE SUBSTITUTES

o BAN BULK AND PRODUCT IMPORTATION



ACTI

NS COMING TO OMB FOR REVIEW WITHIN 18 MONTHS

FINAL ACTIONB (15)

NONATTAINMENT

o

3 PM10 CONTROL TECHNOLOGY GUIDANCE'S

MOBILE BOURCES

o

ESTABLISH CLEAN FUEL VEHICLE PROGRAM INCLUDING ESTABLISHING
ANNUAL EMISSION REDUCTION REQUIREMENTS, DETERMINING FUEL
AVAILABILITY AND ESTABLISHING 9 CITY PROGRAM.

REVISE TAILPIPE STANDARDS FOR HDE, LDV AND LDT

PROMULGATE REVISED EVAPORATIVE REQUIREMENTS FOR VEHICLES
PROMULGATE ONBOARD DIAGNOSTIC SYSTEMS REQUIREMENTS FOR
VEHICLES

REVISE FEDERAL TEST PROCEDURE TO ACCOUNT FOR MORE REAL WORLD
CONDITIONS

PROMULGATE COLD TEMPERATURE CARBON MONOXIDE STANDARDS FOR
VEHICLES

PROMULGATE ONBOARD REFUELING REQUIREMENTS FOR VEHICLES

AIR TOXICS

o

NEGLIGIBLE RISK ALTERNATIVE COMPLIANCE

ACID RAIN

(o]

ESTABLISH ALLOWANCE SYSTEM INCLUDING CRITERIA FOR ELECTING




INTO ALLOWANCE SYSTEM

ACID RAIN PERMIT PROGRAM INCLUDING EXCESS EMISSION FEE
SYSTEM

ESTABLISH EMISSION MONITORING & TRACKING

LOW NOX BURNER EMISSION RATES

PROPOSED ACTIONS (13)

NONATTAINMENT

(o]

7 VOC CONTROL TECHNOLOGY GUIDANCE'S

MOBILE BOURCES

(o]

(e]

ACID

REVISE RECALL PROGRAM REGULATIONS

REVISE CERTIFICATION REGULATIONS FOR FLEETS

SET FUEL QUALITY SPECIFICATIONS TO MINIMIZE VEHICLE
EMISSIONS

SET REGULATIONS AND CREDITS FOR CLEAN FUEL/VEHICLE FLEET
PROGRAM

PROMULGATE REGULATIONS REDEFINING USEFUL LIFE FOR VEHICLES

RAIN

CREATE ALLOWANCE AUCTION




ACTIONS COMING TO OMB FOR REVIEW WITHIN 24 MONTHS

FINAL ACTIONS (18)
MOBILE BOURCES
o SET FORMULATION STANDARDS FOR CONVENTIONAL GASOLINE
o PROMULGATE STANDARDS TO DETERMINE AVAILABILITY OF CLEAN
FUELS AND VEHICLES
o SET FEDERAL AND PRIVATE FLEET STANDARDS FOR CLEAN

FUEL/VEHICLES

AIR TOXICS
o FIRST 10 MACT STANDARDS

o FIVE YEAR RACT, BACT, LAER - MACT EXTENSION

S8TRATOSPHERIC OZONE

(o} REGULATIONS ESTABLISHING NATIONAL RECYCLING PROGRAM

o ESTABLISH CERTIFICATION OF RECYCLING PERSONNEL AND EQUIPMENT
o STANDARDS FOR SAFE SUBSTITUTES

(o} BAN BULK AND PRODUCT IMPORTATION

PROPOSED ACTIONS (2 & MACT)

NONATTAINMENT

o] MARINE VESSEL REGULATION

MOBILE BOURCES



o SET TOTAL IN-USE EMISSIONS STANDARDS FOR MY99 AND LATER FOR

VEHICLES IN SEVERE AND EXTREME NONATTAINMENT AREAS

AIR TOXICS

o MACT STANDARDS FOR 25% OF REMAINING 300+ SOURCE CATEGORIES

10



ACTIONS COMING TO OMB FOR REVIEW AFTER 24 MONTHS

FINAL ACTIONS (21 & MACT)

NONATTAINMENT
o 7 VOC CONTROL TECHROLOGY GUIDANCE'S (36 MONTHS)

o MARINE VESSEL REGULATION (48 MONTHS)

MOBILE BOURCES

o REVISE RECALL PROGRAM REGULATIONS (36 MONTHS)

(e} REVISE CERTIFICATION REGULATIONS FOR FLEETS (36 MONTHS)

o DETERMINE AVAILABLE CLEAN FUELS FOR MY99 AND LATER VEHICLES
(60 MONTHS)

o SET TOTAL IN-USE EMISSIONS STANDARDS FOR MY99 AND LATER
VEHICLES IN SEVERE AND EXTREME NONATTAINMENT AREAS (48

MONTHS)
) SET FUEL QUALITY SPECIFICATIONS TO MINIMIZE VEHICLE
 EMISSIONS (36 MONTHS)
o SET REGULATIONS AND CREDITS FOR CLEAN FUEL/VEHICLE FLEET
PROGRAM (36 MONTHS)

o PROMULGATE REGULATIONS REDEFINING USEFUL LIFE FOR VEHICLES

(36 MONTHS)

AIR TOXICS

o MACT STANDARDS FOR REMAINING 300+ SOURCE CATEGORIES (4, 7, &

10 YEARS)




o RESIDUAL RISK EVALUATION (60 OR 84 MONTHS)

ACID RAIN

<] CREATE ALLOWANCE AUCTION (36 MONTHS)

o INFORMATION REQUIREMENTS FOR REPOWERING (JAN 1996)
o RETROFIT NOX EMISSION RATES* (JAN. 1997)

(] REVISE NOX NSPS (JAN. 1994)

(e] REVISE NSPS FOR FOSSIL FUEL STATIONARY SOURCE (36 MONTHS)

PROPOSED ACTIONS (5 & MACT)

MOBILE BOURCES

o] DETERMINE AVAILABLE CLEAN FUELS FOR MY99 AND LATER VEHICLES

AIR TOXICS

o MACT STANDARDS FOR 75% OF REMAINING 300+ SOURCE CATEGORIES

(o} RESIDUAL RISK EVALUATION

ACID RAIN
o] INFORMATION REQUIREMENTS FOR REPOWERING
o RETROFIT NOX EMISSION RATES

o REVISE NOX NSPS
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