
An Indemnification Handbook

Taking the Risk 
Out of Risk:

George McKeegan, Esq.
William Ranieri, Esq.
Glenn Vallach, Esq.



New York State Bar Association (NYSBA) publications are intended to pro-
vide current and accurate information to help attorneys maintain their pro-
fessional competence. Publications are distributed with the understanding
that NYSBA does not render any legal, accounting or other professional ser-
vice. Attorneys using publications or orally conveyed information in dealing
with a specific client’s or their own legal matters should also research original
sources of authority.

We consider the publication of any NYSBA practice book as the beginning
of a dialogue with our readers. Periodic updates to this book will give us the
opportunity to incorporate your suggestions regarding additions or correc-
tions. Please send your comments to: Publications Director, New York State
Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2019
New York State Bar Association

All rights reserved
ISBN:978-1-57969-553-8
Product Number: 44019



iii

TABLE OF CONTENTS

Section 1 Introduction

[1.0] Introduction ........................................................................... 3

Section 2 “Common Law” and “Implied” Indemnification

[2.0] “Common Law” and “Implied” Indemnification .................. 7
[2.1] Background .............................................................. 7
[2.2] Analysis of Caselaw................................................. 13

[2.3] The “Master-Servant Doctrine” .................. 13
[2.4] The Statute of Limitations........................... 15
[2.5] Exercising Control ...................................... 16
[2.6] The Indemnitee’s Conduct/Misconduct ...... 17
[2.7] Common-Law Indemnification vs. 

Contractual Indemnification ....................... 19

Section 3 Contractual Indemnification 

[3.0] Contractual Indemnification.................................................. 23
[3.1] Background .............................................................. 23

[3.2] In General ................................................... 23
[3.3] Legislation................................................... 24
[3.4] Analysis of Caselaw.................................... 24
[3.5] Required Indemnity Language.................... 24
[3.6] Trigger of Duty to Indemnify...................... 27
[3.7] Contractual v. Common Law 

Indemnification ........................................... 28
[3.8] Subrogation ................................................. 28
[3.9] Negligent Indemnitees ................................ 29

[3.10] New York General Obligations Law § 5-322.1 ....... 33
[3.11] Introduction ................................................. 33
[3.12] Text of Statute ............................................. 35
[3.13] Analysis of Cases ........................................ 35
[3.14] More About Insurance From the Authors ... 47
[3.15] Applicability of Statute (Caselaw 

Continued)................................................... 48
[3.16] Maintenance, Snow Removal and Design

Professionals (Caselaw Continued) ............ 50
[3.17] Indemnity “Permitted by Applicable Law” 53
[3.18] Vicarious Liability ...................................... 56
[3.19] Choice of Law............................................. 58



iv

[3.20] The Personal Injury or Property Damage
Requirement ................................................ 58

[3.21] Respondeat Superior ................................... 59
[3.22] More on the Relationship Between

Indemnification Clauses and Agreements to
Procure Insurance, Including Recoverable
Damages for the Breach of Such Agreements
and Related Caselaw ................................... 59

[3.23] Procuring Insurance .................................... 59
[3.24] Recoverable Damages for Breach of Promise

to Procure Insurance.................................... 61
[3.25] Case Analysis ........................................................... 62
[3.26] Collateral Source ...................................................... 63
[3.27] New York General Obligations Law § 5-321 .......... 66

[3.28] Introduction ................................................. 66
[3.29] Text of Statute ............................................. 68
[3.30] Case Analysis .............................................. 68

[3.31] Similar New York Indemnification Statutes ............ 74
[3.32] New York General Obligations Law 

§ 5-323 ........................................................ 74
[3.33] New York General Obligations Law 

§ 5-322 ........................................................ 76
[3.34] New York General Obligations Law 

§ 5-324 ........................................................ 77
[3.35] New York General Obligations Law 

§ 5-325 ........................................................ 77

Chapter 4 Conclusion 

[4.0] Conclusion............................................................................. 81

About the Authors ............................................................................ 83

Table of Authorities.......................................................................... 87



ABOUT THE AUTHORS

83

GEORGE MCKEEGAN, ESQ.

George McKeegan has been a personal injury and general practitioner for
more than 32 years, operating his own law firm in New York City. The firm
is now known as Cavanaugh & McKeegan, based in Garden City, Long
Island. 

Mr. McKeegan graduated Fordham College and the University of Michi-
gan Law School in the years 1969 and 1972, respectively. Upon graduation
from law school, he became a New York State prosecutor and, thereafter,
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responsibility for the handling, supervision, evaluation and/or disposition of
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(or quasi-contractual) issues, as early as possible in the claims or litigation
process. 
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law firm of Shearman & Sterling from 1991 to 1996 (in 1996 he rejoined the
aviation insurer discussed above). He worked at Shearman & Sterling’s New
York City headquarters as a litigator, and its Abu Dhabi (UAE) office, as a
corporate lawyer. In the firm’s New York Litigation Department, he was
involved in broad discovery and motion practice, as well as extensive trial
preparation, handling significant commercial disputes as well as bankruptcy
matters. While in Abu Dhabi, he was mainly responsible for the drafting,
revision and administration of international oil and gas sales contracts, on
behalf of the firm’s principal client in that region, i.e., the UAE’s national oil
company. 

Mr. Ranieri graduated in 1983 from the University of South Florida
(USF), majoring in Business Management. And, he received a juris doctor
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scholarships. He is admitted to practice law in New York and New Jersey. 

GLENN VALLACH, ESQ.
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is the principal coverage analyst and contract review attorney for the com-
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General Aviation, Manufacturing & Special Risks and Airlines claims divi-
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and the Subrogation Committee, and has been a Vice President with USAIG
since 2014.
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Prior to joining USAIG, Mr. Vallach was a litigation associate and trial
attorney for co-author Mr. McKeegan’s law firm—during this period, McK-
eegan & Shearer, P.C.—in New York, NY for almost five years. In that
capacity, he managed his own caseload and litigated a large number of com-
plex liability matters for a variety of prominent airlines, insurers, govern-
mental agencies, retailers and many other commercial entities. He also
provided counsel with respect to insurance coverage determinations and dis-
putes, contract negotiation and drafting and corporate disputes while work-
ing for McKeegan & Shearer.

Mr. Vallach graduated cum laude from Boston College in 2005, double
majoring in Political Science and History. He then graduated from Fordham
University School of Law with a juris doctor degree in 2008.

In addition to his flourishing litigation and insurance career, Mr. Vallach
is also an accomplished and frequently published college law professor. He
has taught business law courses at Ramapo College of New Jersey since
2012, and before that, taught at Marymount Manhattan College from 2008 to
2009. In line with this, Mr. Vallach regularly publishes articles regarding
business, law and tax in various scholarly articles along with his professor
colleagues.

Lastly, Mr. Vallach is an active member of multiple legal, aviation and
insurance related professional organizations, and thus has delivered presen-
tations and spoken on panels at prominent conferences throughout the coun-
try, including: the Aviation Insurance Association Annual Conference; the
National Business Aviation Association Business Aircraft Finance, Registra-
tion and Legal Conference; the DRI Annual Meeting; various American Bar
Association annual section conferences and forums; the International Con-
ference of Business and Applied Sciences Academy of North America; and
AVICON.  Glenn is a member of the National Business Aviation Association
Regulatory Issues Advisory Group; the DRI Aviation Law and Corporation
Counsel Committees; and the American Bar Association Litigation and Tort
Trial and Insurance Practice Sections. He is also a contributor to the Aviation
Insurance Association Education Committee.


