
Real Estate Transactions
Contaminated Property Mitigation

James P. Rigano, Esq.



New York State Bar Association Continuing Legal Education publica-
tions are intended to provide current and accurate information to help attor-
neys maintain their professional competence. Publications are distributed
with the understanding that NYSBA does not render any legal, accounting
or other professional service. Attorneys using publications or orally con-
veyed information in dealing with a specific client’s or their own legal mat-
ters should also research original sources of authority.

We consider the publication of any NYSBA practice book as the begin-
ning of a dialogue with our readers. Periodic updates to this book will give
us the opportunity to incorporate your suggestions regarding additions or
corrections. Please send your comments to: CLE Publications Director,
New York State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2011
New York State Bar Association

All rights reserved
ISBN: 1-57969-323-7
Product Number: 4049



iii

TABLE OF CONTENTS

Chapter 1 Resolving the Concerns of Buyers, Sellers, Lenders, 
Tenants and Landlords

[1.0] I. Lender Concerns ......................................................... 3
[1.1] II. Parties’ Concerns: Contract of Sale ............................ 4
[1.2] A. Environmental Assessment ................................... 4
[1.3] B. Definitions............................................................. 5
[1.4] C. As-Is and Assumption of Liabilities Clause.......... 7
[1.5] D. Representations ..................................................... 8
[1.6] E. Release .................................................................. 9
[1.7] F. Indemnification ..................................................... 9
[1.8] G. Survival Clause ..................................................... 10
[1.9] H. Summary ............................................................... 10
[1.10] III. Lessors’ Concerns ....................................................... 11
[1.11] A. Compliance with Laws.......................................... 11
[1.12] B. No Representations ............................................... 11
[1.13] C. Handling Hazardous Materials.............................. 11
[1.14] D. Discharge of Pollutants ......................................... 12
[1.15] E. Tenant’s Cleanup Obligations............................... 12
[1.16] F. Landlord’s Inspection of Tenant Activity ............. 12
[1.17] G. Asbestos Removal................................................. 13
[1.18] H. End-of-Lease Inspection ....................................... 13
[1.19] I. Indemnification by Tenant .................................... 14
[1.20] J. Prohibition on Installation of Subsurface 

Structures............................................................... 14
[1.21] K. Survival of Environmental Provisions .................. 15
[1.22] IV. Environmental Insurance............................................. 15
[1.23] A. Types of Coverage ................................................ 15
[1.24] B. Application Process............................................... 16
[1.25] C. Key Parts of the Policy.......................................... 16

Chapter 2 Due Diligence and Reporting Requirements
[2.0] I. Due Diligence Process ................................................ 21
[2.1] A. Phase I and Phase II Environmental Site 

Assessment............................................................ 21
[2.2] B. Costs...................................................................... 23
[2.3] C. Summary of Due Diligence Process ..................... 24
[2.4] II. Reporting Requirements.............................................. 24
[2.5] A. New York State Reporting Requirements for

Hazardous Substances (Non-petroleum)............... 25



iv

[2.6] B. Federal Reporting Requirements for Hazardous
Substances ............................................................. 26

[2.7] 1. Emergency Planning and Community 
Right-to-Know Act ........................................ 26

[2.8] 2. Resource Conservation and Recovery Act..... 27
[2.9] C. Notice Requirement by Landlords for Indoor Air 

Contamination ....................................................... 27
[2.10] D. Reporting Requirements for Petroleum................. 27
[2.11] E. Local Requirements............................................... 29

Chapter 3 Liability, Tax Consequences and Cleanup Programs
[3.0] I. Liability ....................................................................... 33
[3.1] A. Who Is Liable ........................................................ 34
[3.2] B. Contribution Actions ............................................. 35
[3.3] C. Personal Liability .................................................. 38
[3.4] D. Defenses to CERCLA Liability............................. 39
[3.5] E. Summary ............................................................... 42
[3.6] II. Tax Advantages and Burdens Associated with 

Subsurface Cleanup..................................................... 42
[3.7] A. Federal Tax Incentive............................................ 43
[3.8] B. New York State Brownfield Tax Credits .............. 43
[3.9] C. New York Taxes.................................................... 44
[3.10] III. Cleanup Programs ....................................................... 45
[3.11] A. New York State’s Brownfield Cleanup Program.... 46
[3.12] 1. History and Program Overview...................... 46
[3.13] 2. Principal Elements of the Brownfield 

Cleanup Program............................................ 47
[3.14] a. Eligibility .................................................. 47
[3.15] b. Volunteer Responsibilities and Benefits... 48
[3.16] c. Participant Responsibility......................... 48
[3.17] d. Cleanup Agreement .................................. 48
[3.18] e. Engineering and Institutional Controls..... 49
[3.19] f. DEC to Address Offsite Contamination ... 49
[3.20] g. Public Participation................................... 49
[3.21] h. Certificate of Completion ......................... 49
[3.22] i. Responses ................................................. 50
[3.23] j. Tax Benefits.............................................. 50
[3.24] 3. Soil Cleanup Requirements............................ 50
[3.25] 4. Groundwater Protection and Remediation 

Program .......................................................... 51
[3.26] 5. Land Use Restrictions .................................... 51



v

[3.27] B. New York State’s Inactive Hazardous Waste 
Site Program.......................................................... 53

[3.28] 1. Determination of Liability.............................. 53
[3.29] 2. Regulatory Requirements .............................. 54
[3.30] a. Site Definition .......................................... 54
[3.31] b. Significant Threat ..................................... 54
[3.32] c. Responsible Parties................................... 55
[3.33] d. Site Classification..................................... 55
[3.34] e. Investigation and Remedial Alternatives ... 55
[3.35] f. Interim Remedial Measures...................... 55
[3.36] g. Remedial Goals and Objectives and 

Soil Cleanup Standards............................. 56
[3.37] h. Groundwater Cleanup............................... 56
[3.38] i. Environmental Easements ........................ 56
[3.39] j. Certificate of Completion ......................... 57
[3.40] k. Citizen Participation ................................. 57
[3.41] C. Oil Spill Cleanup Requirements............................ 57
[3.42] 1. Liability .......................................................... 57
[3.43] 2. Reporting Requirements and 

Documentation ............................................... 58
[3.44] 3. Cleanup Guidance .......................................... 58
[3.45] 4. Costs and Impact ............................................ 58

Chapter 4 Types of Contamination and Recommendations 
for Remediation

[4.0] I. Subsurface Contamination .......................................... 63
[4.1] A. Soil Contamination................................................ 65
[4.2] B. Groundwater Contamination................................. 67
[4.3] C. Soil Vapor Intrusion ............................................. 68
[4.4] 1. Federal Guidance ........................................... 70
[4.5] 2. State DOH Guidance...................................... 71
[4.6] 3. Sampling ........................................................ 71
[4.7] 4. Interpretation of Sampling Results................. 72
[4.8] a. Background Levels................................... 72
[4.9] b. Health-Based Guidance ............................ 73
[4.10] c. Sub-slab/Indoor Air Decision Matrices.... 73
[4.11] 5. Community Outreach ..................................... 73
[4.12] 6. Remediation Alternatives............................... 74
[4.13] II. Surface Contamination................................................ 74
[4.14] A. Asbestos ................................................................ 75
[4.15] B. Lead....................................................................... 77
[4.16] 1. Federal Requirements..................................... 78
[4.17] 2. New York State Requirements....................... 78



vi

[4.18] 3. New York City Requirements ........................ 80
[4.19] C. Radon .................................................................... 81
[4.20] D. Mold ...................................................................... 81
[4.21] E. Sick Building Syndrome ....................................... 82
[4.22] F. Other Indoor Air Problems.................................... 83

Table of Authorities .......................................................................... 85
Author Biography ............................................................................. 89



ABOUT THE AUTHOR

89

JAMES P. RIGANO, ESQ.

James Rigano has concentrated his practice exclusively in environmental
law for more than two decades. He served in the Enforcement Division of
the U.S. Environmental Protection Agency, where he was involved in var-
ious water pollution control programs. He also was environmental counsel
to the New York Power Authority, where he was involved in the permit-
ting of and environmental issues associated with hydroelectric facilities and
major transmission lines.

Mr. Rigano has extensive experience in subsurface contamination and
solid waste issues and has represented clients in numerous matters before
environmental regulatory agencies. He has negotiated environmental issues
in numerous transactions; has handled a broad range of cases involving
wetlands, open space and air pollution issues; and has litigated cost recov-
ery actions. He also has had substantial experience with subsurface soil
gas issues. With regard to brownfield development projects, Mr. Rigano
has negotiated technical and environmental issues and has addressed a
broad range of complex regulatory concerns in the redevelopment of con-
taminated property. 

Prior to practicing law, Mr. Rigano was employed for five years as an
environmental scientist, conducting research on the environmental effects
of electric power generation.

Mr. Rigano has authored more than 40 articles and has lectured exten-
sively on various environmental insurance coverage topics. He has also
chaired more than 20 environmental conferences. Among his many active
involvements in business, civic and bar association organizations, Mr.
Rigano chairs the Environmental and Energy Task Force for Action Long
Island and co-chairs the Continuing Legal Education Committee of the
Environmental Section of the New York State Bar Association. He serves
on the boards of the Nassau County Boy Scouts, the Association for a
Better Long Island and St. Paul’s Greek Orthodox Church. Long Island
Business News featured him in its “Who’s Who in the Law” edition. 

Mr. Rigano received his J.D. from Hofstra University School of Law in
1982. He also holds an M.S. in biology from New York University and a
B.S. in marine and environmental science from Adelphi University.


