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INTRODUCTION

Welcome to the art and science of pre-publication review—a subset of
media law encompassing print and audiovisual media in which the law-
yer’s goal is to review content for media companies before it reaches the
public to avoid exposure to lawsuits. For as long as there have been print-
ing presses, there have also been accusations of libel, invasion of privacy,
intellectual property infringement and other torts stemming from what is
published on those presses. Now that much of the content reaching the
public is distributed over the Internet, broadcast/cable/satellite television
or radio and film, in addition to print, the field has become more compli-
cated and more important. In recognition of the ever-growing significance
of the audiovisual media, this book uses the term “pre-broadcast review”
as shorthand for the review before distribution of any kind of content.

Although the specialty is little known outside the worlds of entertain-
ment and media, pre-publication review is an essential part of getting con-
tent of any kind—books, movies, blogs, television and radio shows—out
to the public. In practical terms, insurance companies that write policies
for such productions often insist that the material be reviewed by an attor-
ney before publication or broadcast. Regardless of the need for insurance,
most companies and individuals in the creative fields understand that the
cost of a single lawsuit for defamation or copyright infringement will
quickly dwarf the time and cost of hiring a lawyer to review content in an
effort to avoid such suits.

Pre-broadcast review is both an art and a science. The science consists
of methodically spotting every legal issue contained in a piece of content
that might trigger a lawsuit against its creator or distributor. The art con-
sists of working closely with the content creators to give them guidance
on how to “say their piece” without violating the rights of others. This art
requires practitioners to balance a keen appreciation of the First Amend-
ment with sensitivity to the damage that the media can unwittingly inflict
on those caught in its spotlight. Finally, the art of the work is evident in
the many judgment calls the reviewing lawyer must make—Who are the
potential plaintiffs? How likely are they to sue? Which party might be
more sympathetic? The reviewing lawyer must stand ready to offer the
client a detailed risk assessment and must stay abreast of the client’s appe-
tite for such risk.

Lawyers who review or “vet” content for a living are very lucky law-
yers indeed. They get the pleasure of reading articles and books, watching
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television programs and movies, and viewing Web sites and video, as well
as the challenge of spotting legal issues and finally the satisfaction of
solving problems for creative individuals and companies. Sometimes,
they even get their names in the credits. At the same time, the field can be
nerve-racking, as clients demand fast answers and creative solutions, all
without too much interference with their creative and editorial goals. The
vetting lawyer needs nerves of steel, a sense of humor, the ability to break
bad news and a love of creative work—whether it be a high-culture docu-
mentary or a lowbrow reality television show. Most important, the vetting
lawyer must understand that his or her job is not to tell a media client that
it cannot publish something but to work with the client to figure out how it
can publish with the least amount of risk.

Like any legal practice area, much of pre-broadcast review must be
learned from experience, but this book will give media and entertainment
lawyers a good grounding in the essential issues that reviewers face
repeatedly. At the very least, it will help the casual practitioner know
when he or she needs to call in an expert.

The first six chapters of the book set out the major torts that every vet-
ting lawyer must know by heart—defamation; invasion of privacy; right
of publicity; copyright infringement; trademark infringement; and the
newsgathering torts, including misrepresentation, fraud, trespass and
breach of contract by journalists.

The next four chapters of the book focus on some of the important
practices the media industry, particularly the television and film industry,
have created to tackle the legal challenges of creating and distributing
content—rights and clearances, errors and omissions insurance, systems
for contracting with minors in the entertainment business, and television
standards and practices.

The last two chapters offer advice on a panoply of issues that face tele-
vision producers and journalists, with a focus on television’s most legally
problematic format—the reality show, including those that use hidden
cameras and pranks or focus on sensitive subjects such as personal health
or family dynamics.

Virtually every legal issue the media faces is covered—from well-
known concepts like defamation and trademark infringement to lesser-
known ones like paparazzi statutes, veggie libel laws, federal indecency
regulations, sweepstakes rules, torts in fictional works and idea theft. In
addition to a thorough rundown of the problems, the book explores solu-
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tions—retractions, disclaimers, releases, licenses, fair use defenses,
seven-second delays and privacy protections, among many others.

The point of this book is to act as a handbook for practitioners—the
lawyers representing media clients who need concise and fast answers to
everyday problems. Thus, while each chapter defines the legal concepts in
play and sets out the leading cases, it also provides real-life examples of
the concepts and gives insider tips about what to embrace and what to
avoid. Throughout the book, the authors have appended a variety of forms
to help lawyers with the everyday practicalities of content review. A glos-
sary at the end of the book helps the uninitiated understand some of the
arcane language of media contracts.

Finally, the authors themselves are all daily practitioners (not theorists)
of the art and science of pre-broadcast review. They represent in nearly
even numbers the twin centers of the media and entertainment world—
California and New York. With each chapter, they present the reader with
the true practitioner’s perspective, offering a good mix of down-to-earth
suggestions and creative approaches befitting the subject matter.
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