CONSTRUCTION SITE
PERSONAL INJURY LITIGATION
SECOND EDITION
2018 REVISION

NEW YORK LABOR LAW §§ 200, 240(1), 241(6)

EDITOR-IN-CHIEF

THOMAS F. SEGALLA, ESQ.
AND THE

GOLDBERG SEGALLA
CONSTRUCTION

PRACTICE GROUP



New York State Bar Association publications are intended to provide cur-
rent and accurate information to help attorneys maintain their professional
competence. Publications are distributed with the understanding that
NYSBA does not render any legal, accounting or other professional ser-
vice. Attorneys using publications or orally conveyed information in deal-
ing with a specific client’s or their own legal matters should also research
original sources of authority.

We consider the publication of any NYSBA practice book as the begin-
ning of a dialogue with our readers. Periodic updates to this book will give
us the opportunity to incorporate your suggestions regarding additions or
corrections. Please send your comments to: Publications Director, New
York State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2018
New York State Bar Association
All rights reserved
ISBN: 1-57969-409-8
Product Number: 50478
SKU: 4104047001801



CHAPTER 1

CHAPTER 2

CHAPTER 3

CHAPTER 4

CHAPTER 5

CHAPTER 6

CHAPTER 7

CHAPTER 8

TABLE OF CONTENTS

THE PLAINTIFF’S LAWSUIT: CAUSES OF
ACTION AND PLEADING RULES. ................

Daniel R. Santola, Esq.

CONSTRUCTION ACCIDENT
INVESTIGATION......ccoeiiiiiniinieieieeeeeen

Kenneth M. Alweis, Esq.

LABOR LAW § 200—CAUSES OF ACTION
AND DEFENSES ......cccoiiiiiiiininieenee,

Andrew Zajac, Esq.
Ross P. Masler, Esq.

SCOPE OF THE SCAFFOLD STATUTE—
LABOR LAW § 240......cccconiiniiniiiiiinicnnene

Julian D. Ehrlich, Esq.

OVERVIEW AND DEVELOPMENTS
CONCERNING LABOR LAW § 241(6)..........

William T. O’Connell, Esq.

INSURANCE COVERAGE AND
INDEMNITY UNVEILED.......c..cccccceeveinnnannnn

Sarah J. Delaney, Esq.
Rachel Zucker, Esq.

EVOLUTION OF THE LABOR LAW:
A VIEW FROM THE BENCH ........................

Hon. Peter B. Skelos
LEGISLATIVE HISTORY OF THE
LABOR LAW ...ttt

Jane G. Kuppermann, Esq.
Kenneth M. Alweis, Esq.

jii



CHAPTER 9

KEY CASE DEVELOPMENTS

Thomas F. Segalla, Esq.
Ellen Greiper, Esq.
J. Daniel Velez, Esq.

iv



DETAILED TABLE OF CONTENTS

Preface ...ooooviiieieeeeee e s xiii
BiOgraphi@s .......ceeeuiiieiieriieiie et XV

CHAPTER 1 THE PLAINTIFF’S LAWSUIT: CAUSES
OF ACTION AND PLEADING RULES
Daniel R. Santola, Esq.

[1.0] I Recognizing a Labor Law Claim ........c.ccccceevuvernnnnnee. 3
[1.1] II. Theories Of RECOVEIY ......cocevcrieriiierireeiieeiee e 3
[1.2] A. Absolute Liability Claims ........cccoceeeveeenieenieennnen. 4
[1.3] B. Safe-Place-to-Work Claims Under the
Industrial Code.......cccvvveeiieeiiiiiiieieeecieeee e 6
[1.4] III. Interpretation and Application of the Labor Law........ 8
[1.5] A. In Pari Materia ............coooueeeeeeeeeeeeeeeeennnanenns 8
[1.6] B. Unique Meaning of Certain Words Under the
Labor Law ......oooeieeiiiiiiiicecceeeeee e, 8
[1.7] C. Legislative Intent..........cccoeveerriernienneeinieenieeen 10
[1.8] D. Why Decisions Appear Contradictory .................. 11
[1.9] IV. Scope of Statutory Protection...........ccecceereverrcueernnennne. 12
[1.10] A. Danger Protected Against ........cccceeceeveeneeneeeennne. 12
[1.11] B. Class of People Protected..........cccccveeevveecreenrennnnen. 13
[1.12] V. Responsible Parties .......c.cccooeerveerieenieiiieeniicnieenne. 14
[1.13] A, FEC OWNET ...ooeiiiiiiiiiiiiieecieee e 15
[1.14] B. Easement Holder ............ccoooveeiiiiiiiiiineiieieeeeen, 16
[1.15] C. Long-Term Lease........ccceevveriuierciirniiienieeeieenieenns 16
[1.16] D. Tenants .....cc.oeeeieiveeieeeeeeeeeeeeee e 17
[1.17] E. Contract VENdees .........ccooovvveeeeiivevieveeeeeeeeceveeeennn 18
[1.18] F. Work Not Subject to Control by Owners.............. 18
[1.19] G. Contractors and Subcontractors ............cccceuveeenn.... 19
[1.20] 1. General Contractor...........ccoeeevvveeeeeeiinveeeeeeenn. 19
[1.21] 2. SubCONtraCtOr .....vvvveeeiiiiiiiiiieeiieeieeeeeeeeeeeeeeeae 20
[1.22] 3. Prime Contractor.......ccccceeeeeevvveeeeeeeeinreeeeeeenns 20
[1.23] 4. Specialty Contractors Who Deal Directly
With OWNETS ..oooeiieiiiiiieeececcieeee e 21
[1.24] H. Exemptions from Responsibility.........cccccoceeuennee. 22
[1.25] 1. One- and Two-Family Dwellings................... 22
[1.26] 2. Engineers and Architects..........cccoeevvereveennene 23
[1.27] VI. Pleading the Necessary Elements of a § 240(1) Cause
Of ACHION .....uviiiiiiii et et 24
[1.28] VII. Pleading the Necessary Elements of a § 240(2) Cause
OF ACHOM.....cuuiiiiieeeeeeiieeee et e eeeaaee e 31



[1.29]
[1.30]
[1.31]
[1.32]
[1.33]
[1.34]

[1.35]
[1.36]
[1.37]

[1.38]
[1.39]
[1.40]

[1.41]

[1.42]
[1.43]
[1.44]
[1.45]
[1.46]
[1.47]

[2.0]
[2.1]
[2.2]
[2.3]
[2.4]
[2.5]
[2.6]
[2.7]
[2.8]

A. Pleading Requirements of a § 240(2) Cause

OF ACHION....eeiiiiiieiieeieete et 33
VIII. Pleading the Necessary Elements of a § 240(3) Cause
OF ACHON ..eouiiiiiiieiiieeteee ettt 33
A. Pleading Requirements of a § 240(3) Cause
OF ACHION ..ottt 34
IX. Pleading the Necessary Elements of a § 241(1)—(5)
Cause of ACHON ..cccueeiieiieiieieete et 34
X. Pleading the Necessary Elements of a § 241-a Cause
OF ACHON ..ttt 35
XI. Pleading and Proving the Necessary Elements of a §
241(6) Cause Of ACtION ......ccovevuveeeeeeeeiiieeeeeeeeereeeeeen. 37
A. Comparative Negligence ..........ccoceeeeveeneeneennenne 38
XII. Preparing for the Motion for Summary Judgment ...... 39
A. Preparing for Defenses Raised by the
Defendants.........ccceeeieeniiiniiinieiieeieeeeeeeeeeen 39
B. Accident Is Outside Scope of Statute.................... 39
C. Questions of Fact EXiSt .......cccccceevuireeiiiieeciieeenee, 43
D. Proximate Cause Defenses: Weininger, Blake
and the Recalcitrant Worker..........ccccccovveeninnien. 43
XIII. Papers to Be Submitted on a Motion for Summary
Judgment .......ocooviiniiiiii 49
A. Plaintiff’s Affidavit ......cccccoceniiniiniininiincnee 49
B. Witness Affidavit ......ccccoeveevinienienieieeeceee 50
C. Expert Affidavit ......cccceevvvevieeieeiieeee e 51
D. Attorney’s Affidavit ........ccocceeveiieniiniiieeee 51
E. Photographs.......cccceoceeviininninicnicnicnicecneenieenne 51
F. Memorandum of Law .......c.ccoeveveiiiiniieninninnen. 51
CHAPTER 2 CONSTRUCTION ACCIDENT
INVESTIGATION
Kenneth M. Alweis, Esq.
I Pre-Accident.......cooceeiiiiniieniiinieeieeeeeeesee e 55
A. Contracts and Insurance ........c..cceceeveeveeeneeneenncnne 55
1. Contractual Indemnification..........cc..cceeeneenne. 55
2. Insurance Requirements ............cccceeveerveennnnne 56
3. Contract Documents..........ccocceeeeruieneeneennennn. 56
4. Safety Programs .......c..cccoeeevvieinvieniieenieennnen. 57
B. Accident Report Forms .........cccccoccerviiniinicnecncnn 57
II. The ACCIdent ......cooueeieriiinniinienieneeeeeeeee e 58
A. Statutory Considerations ..........cceeceeeeveercreesereenenen 58
B. Defenses .......ccooevieeiiiiieiieiienee et 60

[2.9]

vi



[2.10] III. Evidence Preservation—Spoliation.............c.cceeeuveeneee. 60
[2.11] IV. Investigation by Public Authorities.......cc...ccccceeruennee. 61

CHAPTER 3 LABOR LAW § 200—CAUSES OF ACTION
AND DEFENSES
Andrew Zajac, Esq.
Ross P. Masler, Esq.

[3.0] LI OVEIVIEW oot 65
[3.11 1II. Entities Liable Under Labor Law § 200...................... 66
[3.2] A. Owners, Lessees and Managing Agents................ 67
[3.3] B. General Contractors, Construction Managers, and

Other Prime Contractors ..........cccceeeeeveeeecveeeennnen. 70
[3.4] C. Subcontractors and Statutory Agents.................... 74
[3.5] D. Other Entities .........coooooiiiiiiiiiiiieiiiceeeveveveeees 75
[3.6] III. Whols Protected.........cccccooovimmiiieiiiiiiiiieee e, 76
[3.7] IV. Categories Of Cases ......ccccccerverrrreeriieerireeenieeeireesneennnes 80
[3.8] A. Dangerous or Defective Premises Condition

CASES wiiiiieiiiiieee ettt e e e e e e arrrae s 81
[3.9] B. Means and Methods Cases..........ccccveeeeeeecnrvreeeennn. 89
[3.10] C. Hybrid Cases .......ceocveerieeriieriienieenieeeiee e 96
[3.11] V. Defenses to Labor Law § 200 Claims..........ccc.uec....... 98
[3.12] A. Comparative Fault.........ccccoovrvivenrnniiieeieeen 98
[3.13] B. Proximate CauSe............coevvuvveeeeeiiirereeeeeeeineeeeeeenns 98
[3.14] C. The Worker’s Inability to Identify the Cause of the

ACCIAeNt ... 100
[3.15] D. Storm in Progress Doctrine ...........ccocceevcveerieennnne 101
[3.16] E. The Defenses Set Forth in Gasper v. Ford

MOLOT CO. ... 101
[3.17] F. The Open and Obvious Nature of the Injury-

Producing Condition ...........ccoceeveeneenennenniennene. 102
[3.18] G. Experienced Worker Proceeding Incautiously...... 104
[3.19] H. Workers Injured Either by Dangerous Conditions

That They Undertook to Fix or That Were

Created by the Workers.........cccoevveevcieniiencieenieenne 105
[3.20] VI. Where Common-Law Negligence Claims Survive

Labor Law § 200 ClaimsS........ooeeveeveeieeeeieeeeeveeeeeeees 107

[3.21] VII. Labor Law § 200 And Risk Transfer .........cceeuvvvveenn. 108

vii



CHAPTER 4 SCOPE OF THE SCAFFOLD STATUTE—

[4.0]
[4.1]
[4.2]
[4.3]
[4.4]
[4.5]

[4.6]

[4.7]

[4.8]

[4.9]

[4.10]
[4.11]
[4.12]
[4.13]
[4.14]
[4.15]
[4.16]
[4.17]
[4.18]
[4.19]
[4.20]
[4.21]
[4.22]
[4.23]
[4.24]
[4.25]
[4.26]
[4.27]
[4.28]
[4.29]
[4.30]
[4.31]
[4.32]
[4.33]
[4.34]

[4.35]
[4.36]

LABOR LAW § 240
Julian D. Ehrlich, Esq.
L Introduction ........ccceceeveiienienienieeeeee e 113
II. Legislative PUrpose .......ccccceevieinieiniieniciicniceeeee 114
III.  Standard of Care........ccceveereeniesieeeeieee e 115
IV. Protected Workers and Protected Activity .................. 116
A, INSPECHION ...ttt 117
B. Preparation, Completed Operations, Work
INtEITuUPtiONS ....eeeeveeeeiieeieee et 121
C. Off-Site Activities and Deliveries............c.ccccuee.... 124
D. Window Washing.........cceccoveiinieninnienceneeneee 126
E. Routine Maintenance and Cleaning ...................... 126
F. AIErations .....c..cocceeverviervennienieenienecneceenee e 131
G. Maritime Operations ..........cceeceveereeereeeseeeseennnnns 134
V. Liability of Defendants..........cccccceevvverveenrennieeieeenne, 134
A. Owners and Contractors ........c.ceeeeeeneeeneeeneeennnenn 134
B. AZENTS....iiiiiiiiiiiiee e 137
C. One- and Two-Family Homeowners..................... 139
D. Products Liability .....ccccecoeevciieriieeniienieeeieeeieenen 141
E. Joint Liability ....cccccoviiiiiiiiiiiienieecececee 141
VI Causation ........cocceeiieeieiniiniienienieniieeeieeee e 142
A. Foreseeability ........ccccccevvveiniienieeniiiinieenieenieeen 144
B. Sole Proximate Cause..........ccceeeerieerveeeneeeneeennnenn 147
C. Recalcitrant Worker Defense .........cccccceeeeeniennnen. 153
1. Availability.....ccccoverviniiniiniiieceeceee 155
2. Expectation of USe ........cccveevierereercriencreenneenne 156
3. Plaintiff’s Choice.......ccccceveeveenieneineenienne 158
4. “But For” Standard........cccccooeeenvieenieeninannen. 159
5. Contributory Negligence........c..cccceeeeneerncnne 159
VIL. Applicability ....c..cooeevieeviiniiniinieiceeieeeeeceeeeeen 160
AL Falls i 160
1. Falling Objects and Falling Workers ............. 160
2. Minimum Height Requirements..................... 169
3. Ordinary and Usual Perils .........cccccccceenrennene. 176
4. Falls From Permanent Structures................... 179
B. Buildings and Structures ........c.ccecceeveervceneennennne. 183
C. Motor Vehicle Accidents .......cccceceeveenveeneenennne. 184
D. Accidents While Erecting or Dismantling
Scaffolding .....cceevveeieiiiiiiieeee 187
VIIL Proof ..ottt 187
A. Pleadings .......coceevieeiiiiiiiniinieneeee 187



[4.37] B. Corroborating Witnesses........ccceeeveeecveerireescveenenens 187

[4.38] C. Expert TeStimony ........ccocceeveeeueecuievuerneerireneeneennes 190
[4.39] IX. CONCIUSION......coiiiiiiiiiiiieeeeeiiiieeeeeeeciiiee e e e eeirrre e e e e 194
RESOUICES.....uvviiiiiiieiieiee e 195

CHAPTER 5 OVERVIEW AND DEVELOPMENTS
CONCERNING LABOR LAW § 241(6)
William T. O’Connell, Esq.

[5.0] L INtroduCtiOn ..........cccoovveeeeeeeiiiiieeeeeeeeiiereeeeeeecireeeeeeens 203
[5.1] II. Scope of Liability .......cccceovieriieniiiriieeie e 204
[5.2] A. Owners and General Contractors ...........cceevvvveeee. 204
[5.3] B. Subcontractors and Agents..........cccceeveerieriennennen. 209
[5.4] 1III. Scope of Protected ACtIVItIES .....cevveeueeeereerieriieenne 211
[5.5] A. Violation of a Specific Safety Rule Required....... 211
[5.6] B. Maintenance Versus Construction Work .............. 212
[5.7] IV. Pleading and Proof Requirements............ccccccveruvennee. 215
[5.8] A. General Versus Specific Industrial Code
Regulations.......ccoeeveereineiniinieeeeeeceee e 215
[5.9] B. Proof of Negligence Required...........ccccocererueennene 219
[5.10] C. Available Defenses......ccccoovvvvvvveveevereeieeeeeieeeeeeeenn. 219
[5.11] V. Joint and Several Liability........ccccoccevriiiiniiinirennennnen. 220
[5.12] VI Current Issues in Labor Law § 241(6) Litigation........ 221
[5.13] A. Slipping and Tripping Hazards in Passageways
and Work Areas.........cccvveeecveeeeciieeecieee e 221
[5.14] 1. 12N.Y.CR.R. §23-1.7(d) ccceuvreeerrreecrrraennen. 221
[5.15] 2. 12N.Y.CR.R. §23-1.7()(1)uereecrereerrercnne... 223
[5.16] 3. 12N.Y.CR.R. §23-1.7(€)(2)uereeerereecrreecannn.. 225
[5.17] B. Post-Note of Issue Motions for Leave to Amend
the Bill of Particulars ...........c.ccceceeeeiiiieiiiiieeeciien. 227

CHAPTER 6 INSURANCE COVERAGE AND INDEMNITY
UNVEILED
Sarah J. Delaney, Esq.
Rachel Zucker, Esq.

[6.0] I INtrodUCtioN.........ccooovvveeiiiiieiiieeeeeeeeeieeeee e e 233
[6.1] 1II. Indemnification Agreements in Construction

CONLTACES.....ccuvvvieeeeeeeeiireeeeeeeereeeeeeeeere e e e eeeervreeeeeeens 233
[6.2] A. Extent of Indemnitee’s Liability ........cccccceeeeenen. 234
[6.3] B. Partial Indemnification...........cccoeeeveieecnnvrenenennnnns 236
[6.4] 1III. Policy Provisions Regarding Contractually Assumed

| 3T 1037 1 1 USRS 238
[6.5] A. Standard ClausSe............cooevuvveeeeiiiiiiiieeeeeeeeeeeeeenn 238

ix



[6.6] 1. Coverage for Liability Assumed in an Insured
CONLTACE ..o et 238
[6.7] 2. Implications of Contractual Versus Common-
Law Liability ......coccevvenieniiniiicieieeiceeeae 241
[6.8] B. Timing of the Agreement..........c.ccceeeeveeeceeercreenen. 246
[6.9] IV. Additional Insured Status ........cccccccveveiiiiiiiiiiiiniiiiinnne. 249
[6.10] A. Direct Versus Vicarious Liability ........c.ccccceeuenee. 250
[6.11] B. Controlling Policy Language .........ccccccceeueenueennen. 251
[6.12] 1. “Arising Out Of” ....oooiiiiiiieeeeee e 252
[6.13] 2. Other Relevant Cases ........ccc.cceevevvveeeeeeecnnnnen.. 256
[6.14] 3. Revised Additional Insured Endorsements
Caused in Whole or In Part ............c.ccccueeee. 258
[6.15] C. Other Issues Involving Coverage for Additional
INSUTEdS ..o, 260
[6.16] 1. Employee Exclusion..........ccocceveeneeniennennnnne. 260
[6.17] 2. Effect of “Other Insurance™...............ccceuune.... 263
[6.18] a. Primary Coverage Implied Absent
Express Provision ..........ccceeeveeeeeeecieesneens 265
[6.19] b. Excess Coverage Implied Absent Express
Provision that Coverage Is Primary.......... 272
[6.20] c. Conflicting Rulings at Appellate Level.... 273
[6.21] d. Excess Coverage Implied When Contract
Language Is Ambiguous..........cccceeuveenennns 274
[6.22] e. Terms of Contract Ultimately Determine
Scope of Coverage.........ccooerverueneennenne 2717
[6.23] 3. Certificates of Insurance.............ccceceeveennnne. 279
[6.24] a. Coverage Precluded When Insured Not
Named in Policy ........cccceevirvienicnicnccncns 281
[6.25] b. Coverage Afforded When Insured Not
Named in POliCY .....ccccvevveeriieniieeieeeiens 283
[6.26] c. Similar Facts, Different Conclusions........ 286
[6.27] d. Coverage Unavailable Retroactively ........ 288
[6.28] 4. Failure to Procure Insurance ..........c..c..cc..... 290
[6.29] 5. NOUCE .eoovieeiieeiee et 291
[6.30] a. Late Notice from the Insured.................... 291
[6.31] b. Timely Notice of Disclaimer .................... 296
[6.32] 6. Joint Versus Separate Representation ............ 300
[6.33] 7. Anti-Subrogation.........c.cccecceeeerienieneeneeniens 301
[6.34] a. Purpose of Rule ........ccocevviiiiiiniiiniennne. 303
[6.35] b. EXCePLions ......ccoceeviveniiiriiieiieeieeeieee 303
[6.36] c. OCP Carrier’s EXposure ........ccceecveerueennne. 307
[6.37] V. CONCIUSION.....cccouviiiiieeeeieeeeee e 309



CHAPTER 7 EVOLUTION OF THE LABOR LAW:

[7.0] L
[7.1]
[7.2]
[7.3]
[7.4]
[7.5]
[7.6] 1L
[7.7]
[7.8]

[7.9] IIL
[7.10] IV.

[7.11]
[7.12]
[7.13]

[7.14]
[7.15]
[7.16] V.

A VIEW FROM THE BENCH
Hon. Peter B. Skelos

OVEIVIBW ..ottt ettt st 313
A. Liability Under the Scaffold Law ..........cccccccueeneee. 314
B. Interpretation........cooceeeveeeneeenieenieenieenieeneeeieens 315

1. KOCHIG et 316

2. ZEMET oottt 316

3. Bland and Wright ..........cccoeeovvveeveciieiieeieenne 319
Sole Proximate Cause Defense .........ccccceceeveenienieennen. 321
A. OrigINation ......ccoceeerieeriieniienieenieeeeeeee e 321
B. Application..........ccoceeriiiiniiiiniiiiniieneeeeeeecee 322
The Recalcitrant Worker Defense...........ccceceeveeennen. 327
Recent Developments..........cccocveerveerieeneeenieenieeenenn 329
A. Reasonable Foreseeability.........cccccevvvercieenrennnn. 329
B. The Worker’s Obligation ........c...cccceeveerieniencennen. 330
C. Requirement of a Normal and Logical

RESPONSE ..o 331
D. Readily Available Safety Devices ..........ccccceueeneee. 332
E. Burden of Proof........ccccoceniiiinnnnnniiicicece 335
CONCIUSION.....eeueiiiiiieiieeeteee et 336

CHAPTER 8 LEGISLATIVE HISTORY OF THE LABOR

[8.0] L
[8.1]
[8.2]
[8.3] 1L
[8.4]
[8.5]
[8.6]
[8.7]
[8.8]
[8.9]
[8.10]
[8.11] IIL
[8.12]
[8.13]

[8.14]

LAW
Jane G. Kuppermann, Esq.
Kenneth M. Alweis, Esq.

OVEIVIEW ..ottt 339
A. The History of the Scaffold Law........cc.cccceceeeenene 339
B. The Future of the Scaffold Law............ccoccevnennen. 339
Statutory Developments .........cccccceeeeeverncnicnieneennee. 340
A. Scaffold Law—Labor Law § 240 .......ccccevvvvvvvenees 340
1. Original Purpose.......c.ccocoeeviivenniniienienenen. 340
2. Scope Of LaW.....ccccvveeiieeriieeiieeeeeeeeve e 341
3. Contributory Negligence.......ccccccevvveerueenneanne 343
4. Additional Amendments ............ccoceeriueernene 344
B. Labor Law § 241 ....oooeiiiiiiiieeeeeeeeeeeeeeceeeeeee 345
C. Labor Law § 200 ......ccooeeeieieeeiieeieieeeeeeeeeeeeeeeeeee 346
Case Law Developments.........ccccccvveveveeecrieeneeeneesnnnns 346
A. Imposition of Absolute Liability...........cccccevernnenn. 346
B. Nondelegable Nature of Owner/Contractor’s
DULY .o 347

C. Liability for Failure to Provide Safety Devices .... 348

xi



[8.15] D. Elevation-Related RisKS .......cccccevvvvveeiveineiiinnnnnn. 349
[8.16] E. Harm Flowing From Direct Application of Force
OF GIaAVILY .eeiiiiiiiiieiieeiicete ettt 350
[8.17] F. Proximate Cause........ccccceeeeeevureeeeeeeeecrreeeeeeeennnen 351
[8.18] G. No Compensation for Injuries Unrelated to
Elevation........cccceeeeeiiiiiciieeeceee e 352
[8.19] H. Liability for Falling Objects.........cccceveeveenennenne 353
[8.20] I.  Scope of Strict or Absolute Liability—Sole
Proximate Cause.........ccceveeeeeeeiiiiiieeeeccciieeee e 354
[8.21] IV. Decisional and Statutory Trends .......ccccceveeerveenneennne. 355
PN 05155 1 1a 5 b GRS 357
CHAPTER 9 KEY CASE DEVELOPMENTS
Thomas F. Segalla, Esq.
Ellen Greiper, Esq.
J. Daniel Velez, Esq.
[9.0] I  Sole Proximate Cause..........cccoovvuvvvieeeeeeirereeeeeeerrennn. 369
[9.1] II. Recalcitrant WOrker .........ccccoovevvvveeeiiiieiieeeee e 372
[9.2] III. Workers’ Compensation Insurance ............ccccceeenueennee. 372
[9.3] IV. Contractual Indemnification..............cccecevvveveeeerennnnen.. 373
[9.4] V. Elevated RiSK.......ccccooovviiviiiiiiieiiiieeec e 375
[9.5] VI Construction Manager ...........ccceecveevveerveeneeeseeenneennns 382
[9.6] VII. Altering/Repair/Cleaning ............ccoceeveerienieneeneenenn 382
[9.7] VIII.Routine Mainte€nance.............ccoeevvvveeeeeeeecvveeeeeeeeenenenns 385
[9.8] IX. OWNETS...uiiiiiiiiiiiiiieee ettt 386
[9.9] X. One-or Two-Family Dwelling Exemption ................. 388
[9.10] XI. Grave INJUry .....cccccceveenerninniniciicnieneceeeeee e 389
[9.11] XII. Undocumented ALIENS .......cevvvvieiiiiiiiiiiiiiiiiiiiiieieeennns 389
[9.12] XIII. Protected WOTIKET.......cccvvvveeeiiieieeieeeeeeeeeeee e 390
[9.13] XIV.Preemption.........ccceceueerieereeerieenieesireeieeeeeeeeeeseee e 391
[9.14] XV. Labor Law § 241(6).....ccccvueeeeiiieeecieeeecieeeeeciiee e 392
Index of FOIMIS........ovviiiiiiiiieiiee e 393
Table of AULNOTIIES ...cc.vvvieeiiiieciiie e e 411
INAEX oo e et 447

xii



PREFACE

In the current environment, where representatives of the construction
industry, the insurance industry and workers injured on construction sites,
including their counsel, are debating whether the New York Labor Law
§§ 200, 240(1) and 241(6) and relevant regulations need to be completely
changed or modified, the Court of Appeals and various Appellate Depart-
ments continue to grapple with, dispute the meaning of and refine these
statutes and regulations.

In this second edition of Construction Site Personal Injury Litigation,
the authors, who are members of the New York State Bar Association,
have updated the traditional concepts and analyzed the changes in inter-
pretation that have occurred over the past several years. Further, as appro-
priate, the authors have discussed the various arguments made and
positions taken by the parties to construction site personal injury litigation
and considered those that have been accepted and/or rejected by the
courts.

Again, it is an honor for us, as members of the New York State Bar
Association and legal profession, to provide the practitioners and the
courts with our insight and discussion.

Thomas F. Segalla, Esq. and

The Goldberg Segalla Construction
Practice Group

Buffalo, New York and

New York, New York

xiii



CONTRIBUTOR BIOGRAPHIES

EDITOR-IN-CHIEF
THOMAS F. SEGALLA, ESQ.

Thomas F. Segalla, a founding partner of Goldberg Segalla, is a nation-
ally recognized authority on insurance bad faith, reinsurance, and insur-
ance, and an ARIAS-U.S. certified arbitrator and mediator. Retained as
counsel and as a consultant by numerous major insurance carriers and
policyholders in more than 40 jurisdictions nationally and internationally,
he has also served as an expert witness in more than 100 bad faith, cover-
age, and extracontractual cases across the country.

Mr. Segalla is the co-author of the renowned insurance law treatise
Couch on Insurance 3d and editor of the Reinsurance Professional’s
Deskbook, published by Thomson Reuters and the Defense Research
Institute (DRI). He currently serves on DRI’s Publications Board and
Barrister Task Force and has previously served as chair of DRI’s Insur-
ance Law Committee, chair of its Law Institute, and a member of its
Board of Directors. He is also a member of the Federation of Defense and
Corporate Counsel, and immediate-past president of the American Col-
lege of Coverage and Extracontractual Counsel. An AV Preeminent-rated
attorney recognized by Best Lawyers in America, Super Lawyers, and
other publications and organizations, Mr. Segalla is also the recipient of
DRI’s Louis B. Potter Lifetime Professional Service Award, Best Law-
yers in America’s Buffalo Insurance Law “Lawyer of the Year” Award,
the Defense Association of New York’s (DANY) James S. Conway
Award for Outstanding Service to the Defense Community, and the State
University of New York at Buffalo Law Alumni Association’s “Distin-
guished Alumni Award for Private Practice.”

ABOUT THE AUTHORS
KENNETH M. ALWEIS, ESQ.

Kenneth Alweis is a partner at Goldberg Segalla LLP and has repre-
sented some of the country's largest contractors, construction managers,
shopping center developers, owners, and retailers in construction and
commercial disputes, negligent security and liability claims, tenant litiga-
tion, and land use and zoning disputes. Mr. Alweis also serves as an arbi-
trator and mediator in state and federal court, is a member of the Board of
Directors of the Empire State Chapter of the Associated Builders and
Contractors, and is a Fellow of the Construction Lawyers Society of
America.

XV



CONSTRUCTION SITE LITIGATION—2d ED., 2018 REV.

SARAH J. DELANEY, ESQ.

Sarah J. Delaney is a partner in Goldberg Segalla’s Global Insurance
Services Practice Group, focusing on insurance coverage analysis and liti-
gation, professional liability, and appellate matters. Her coverage experi-
ence is as deep as it is diverse, including life, health, and disability; bad
faith; personal and advertising injury; intentional torts; pollution claims;
aviation; and fraud.

Recognized by Buffalo Business First and Super Lawyers for her
accomplishments and leadership, Ms. Delaney is also active in the
Defense Research Institute (DRI) as a member of the Insurance Law
Committee and the Life, Health, and Disability Committee. Ms. Delaney
is currently the webinar chair for the Life, Health, and Disability Commit-
tee, and chair emeritus of the Online Community Committee. She edited
the DRI LHD Committee treatise, The Law of Life Insurance: Key Issues
in Each State. She is also active with the New York State Bar Association
as a member of the Torts, Insurance, and Compensation Law Section. Ms.
Delaney is editor of CaseWatch: Insurance, Goldberg Segalla's monthly
insurance coverage newsletter, and is one of the editors of the Goldberg
Segalla’s Global Insurance Services Group blog, as well as a regular pre-
senter at Global Insurance Services webinars.

JULIAN D. EHRLICH, ESQ.

Julian D. Ehrlich is Senior Vice President-Claims at AON Construc-
tion Services Group where he is part of national claims leadership. Previ-
ously he was claims counsel for AIG Construction Risk Management
Group in New York City, advising claims technicians on issues of litiga-
tion management, coverage, legal liability and litigation/trial strategy.
Prior, he practiced for 17 years in the areas of construction accidents,
premises liability, miscellaneous professional liability, products liability,
insurance coverage, errors and omissions and automobile cases. He has
lectured on related topics for various bar and trade associations and has
authored numerous articles on Labor Law liability and coverage issues.
He is admitted to practice in the state courts of New York and Connecti-
cut and in the federal district courts of Connecticut and the Southern and
Eastern Districts of New York. Mr. Ehrlich graduated cum laude from the
State University of New York at Albany and from Pace University School
of Law, where he was co-founder and editor of the Pace International
Law Journal. He is Past President of the Defense Association of New
York and is a member of the NYSBA, the Defense Association of New
York (DANY) and the Defense Research Institute (DRI).

xvi



CONTRIBUTOR BIOGRAPHIES

ELLEN GREIPER, ESQ.

Ellen Greiper is a partner at Goldberg Segalla and has more than two
decades of experience defending multi-party construction defect cases in
the federal and state courts of New York. She has litigated, through trial,
high-exposure premises liability and labor law cases as well as large per-
sonal injury matters. Ms. Greiper has been appointed arbitrator for the
district courts in Nassau County hearing no-fault and contract claims, as
well as arbitrating attorney fee disputes brought in the Supreme Court.
She is also a mediator for trial-ready cases in Supreme Court, Nassau
County. Ms. Greiper is a member of a number of professional organiza-
tions in the construction industry, including Professional Women in Con-
struction, the Construction Specifications Institute, and the Defense
Research Institute’s Construction Defect Committee.

A frequent speaker at legal organizations on emerging topics in the
general liability and construction arenas, Ms. Greiper also contributes
articles to a variety of industry publications. She co-authored a compre-
hensive survey examining 2013 construction industry cases from across
the country for Mealey’s Litigation Reports: Construction Defects. In
addition, Ms. Greiper is the assistant editor of Goldberg Segalla’s Labor
Law Update, which examines the latest developments regarding New
York’s Labor Law and construction site accidents.

JANE G. KUPPERMANN, ESQ.

Jane G. Kuppermann, of Menter, Rudin & Trivelpiece, P.C., is a mem-
ber of the firm’s Litigation and Personal Injury practice groups. She rep-
resents injured clients in litigation, arbitration, and mediation in state and
federal court. She also handles Social Security Disability appeals for
claimants. Ms. Kupperman has over 20 years experience representing
individuals, corporations, and insurance companies in civil litigation mat-
ters. She has lectured at Continuing Legal Education seminars for the
New York State Bar Association and other programs. She earned her B.A.
cum laude from William Smith College and her J.D. from Syracuse Uni-
versity College of Law.

ROSS MASLER, ESQ.

Ross Masler joined McGaw, Alventosa & Zajac in August 1990 and
was a member of the Appellate team at the firm for three years. He han-
dled appeals in the Appellate Division of New York State and the New
York Court of Appeals and wrote a brief to the United States Supreme
Court. Mr. Masler then left for private practice for four years, but returned

Xvii



CONSTRUCTION SITE LITIGATION—2d ED., 2018 REV.

to staff counsel in 2000. Since returning, Mr. Masler joined the automo-
bile team and handled a caseload consisting of automobile and general
liability actions for approximately two years, and then returned to his
position on the Appellate team. Mr. Masler shepherded a number of inter-
nal publications, including as Editor-In-Chief of the Tort and Insurance
Law Summaries and as founder and editor of the Labor Law Digest. Since
January 2005, Mr. Masler has sat as an arbitrator, presiding over small
claims cases in Queens County Civil Court. He has lectured at many CLE
and CE seminars for attorneys, claims professionals, and insurance bro-
kers. He is the author of several articles that have been published in vari-
ous legal publications, including two law review articles published in the
Brooklyn Law Review and the Mississippi College Law Review.

WILLIAM T. O’CONNELL, ESQ.

William T. O'Connell is a partner at Goldberg Segalla and a leader of
its Appellate Practice Group. He concentrates his practice in the areas of
appellate practice, construction site litigation, products liability, commer-
cial litigation and general defense litigation. He has successfully defended
property owners, construction companies and product manufacturers in
complex litigation in both federal and state courts, with a special empha-
sis on New York Labor Law litigation. Mr. O'Connell has briefed and
argued numerous appeals in the Appellate Division, First and Second
Departments, two federal circuit courts, and multiple appellate courts in
other states, including Ohio, Pennsylvania, and Wisconsin. He frequently
lectures and drafts legal updates on appellate practice and construction lit-
igation for bar associations and law schools.

DANIEL R. SANTOLA, ESQ.

Daniel R. Santola is a senior partner and co-founder of Powers & San-
tola, LLP, based in Albany, New York, with offices in Syracuse and
Rochester. His practice is limited to the representation of catastrophically
injured individuals, the field of law in which he has more than 40 years
trial experience. Mr. Santola received his B.A. from the State University
of New York at Buffalo and his J.D. from Albany Law School. Both he
and his firm have consistently received the top rating by U.S. News &
World Report and Best Lawyers. He is a frequent lecturer for numerous
bar associations, academic and professional institutions on various topics
related to personal injury law. He is the author of the book Litigating
Construction Accident Cases in New York, published by Thomson Reu-
ters as well as several book chapters on various topics in the field of per-
sonal injury law. Mr. Santola is past president of the New York State Trial

xviii



CONTRIBUTOR BIOGRAPHIES

Lawyers Association (Capital Region Affiliate), the Albany County Bar
Association, the Capital District Trial Lawyers Association and the
American Board of Trial Advocates, New York Capital Region.

HONORABLE PETER B. SKELOS

The Honorable Peter B. Skelos retired from the New York State
Supreme Court, Appellate Division, Second Judicial Department, in the
summer of 2015 after more than 11 years of service. Since that time, he
has been a partner in the law firm of Forchelli Deegan Terrana LLP,
where he chairs the appellate practice group and practices with the litiga-
tion group. He was designated a Super Lawyer in Appellate Practice in
2017. Justice Skelos is a neutral mediator and arbitrator with National
Arbitration and Mediation. He has been voted a top ten mediator and arbi-
trator in the New York Law Journal Annual Reader’s Survey. He has
authored numerous articles and is a regular lecturer in CLE programs
throughout the New York metropolitan area. Justice Skelos was first
elected to the New York State District Court, Nassau County, in 1995,
and served there until his election to the New York Supreme Court for the
Tenth Judicial District in 1998. He was reelected in 2012. From 2003
until his elevation to the Appellate Division, he also served on the Appel-
late Term of the Supreme Court for the Second and Tenth Judicial Dis-
tricts. Before joining the bench, Justice Skelos practiced law in the law
firms of Liotti and Skelos and Hayt, Hayt and Landau and was a Deputy
Nassau County Attorney. He received his B.A. degree from Emory Uni-
versity in 1977 and a J.D. degree from Fordham University in 1980.

J. DANIEL VELEZ, ESQ.

J. Daniel Velez focuses his practice on defending high-profile retail and
food industry corporations, insurance companies and landowners in a
wide variety of litigation, including slip/trip and fall accidents, construc-
tion accidents, assaults, and motor vehicle accidents. Mr. Velez represents
numerous Fortune 500 clients, handling all aspects of each matter from
inception through completion, including depositions, conducting media-
tions and arbitrations, managing trials, and formulating winning defense
strategies for large caseloads.

Mr. Velez’s prior experience also includes representing various clients
in criminal matters, including building, fire, and environmental code vio-
lations. He also draws on experience from inside the insurance industry.
Before entering private practice, he held a graduate internship with a firm
serving as in-house counsel for one of the nation’s largest automobile
insurers where he drafted summary judgment motions and deposition

Xix



CONSTRUCTION SITE LITIGATION—2d ED., 2018 REV.

reports and assisted with various research projects. He also gained valu-
able behind-the-bench insight into judicial decision-making and oral
advocacy through his experience as a judicial intern to the Honorable Sal-
lie Manzanet-Daniels in New York State Supreme Court, Bronx County.

Mr. Velez attended Hofstra University School of Law where he served
as President of the Latino/a Law Student Association and served on the
Dean’s Minority Affairs/Strategic Planning Committee.

ANDREW ZAJAC, ESQ.

Andrew Zajac is a member of McGaw, Alventosa & Zajac in Jericho,
New York. He joined the firm in 1990, at which time he was asked to head
the newly organized Appeals Unit. Since that time, the unit has handled
appeals for numerous firms throughout the state involving issues concern-
ing construction accidents, insurance coverage, premises and automobile
liability, medical malpractice and products liability. Prior to joining
McGaw, Alventosa & Zajac, Mr. Zajac was in private general practice,
where he handled a wide range of matters, including complex commercial
litigation, real estate and business transactions, and trusts and estates.
Thereafter, he practiced personal injury defense and insurance litigation
for three years. Mr. Zajac has argued in every appellate court in New York
State, and his name appears on numerous reported decisions. He has lec-
tured at many CLE and CE seminars for attorneys, claims professionals,
and insurance brokers. He is the author of several articles that have been
published in various legal publications. Mr. Zajac is a past President of the
Defense Association of New York (DANY). He is currently a member of
DANY’s Board of Directors, as well as the co-chair of its Amicus Curiae
Committee. In 2012, he received DANY’s James S. Conway Lifetime
Achievement Award.

RACHEL ZUCKER, ESQ.

Rachel Zucker is an associate in Goldberg Segalla’s Global Insurance
Services Practice Group. Ms. Zucker graduated cum laude from the Uni-
versity at Buffalo Law School, after serving as associate and then editor
of the Buffalo Law Review, president of the Jewish Law Students Associ-
ation, and vice president of The Family and Children’s Law Society. Ms.
Zucker was also a member of the Buffalo Public Interest Law Program
and the Animal Law Pro Bono Clinic.

XX



