
Foundation 
Evidence, 
Questions and 
Courtroom 
Protocols
Fifth Edition

Hon. Edward M. Davidowitz
Robert L. Dreher, Esq.



New York State Bar Association Continuing Legal Education publications
are intended to provide current and accurate information to help attorneys
maintain their professional competence. Publications are distributed with
the understanding that NYSBA does not render any legal, accounting or
other professional service. Attorneys using publications or orally conveyed
information in dealing with a specific client’s or their own legal matters
should also research original sources of authority.

We consider the publication of any NYSBA practice book as the begin-
ning of a dialogue with our readers. Periodic updates to this book will give
us the opportunity to incorporate your suggestions regarding additions or
corrections. Please send your comments to: CLE Publications Director,
New York State Bar Association, One Elk Street, Albany, NY 12207.

Copyright: 2014
by

New York State Bar Association
All rights reserved

ISBN: 1-57969-412-8
Product Number: 41074



iii

TABLE OF CONTENTS

Introduction ..................................................................................... ix

Chapter 1 Examination of Defendants Who Want to 
Proceed to Trial Pro Se

[1.0] Introduction ................................................................. 3
[1.1] Summary of the Court’s Examination......................... 4

Chapter 2 Courtroom Closure
[2.0] I. Overview ..................................................................... 9
[2.1] II. Civilian Witnesses....................................................... 9
[2.2] III. Undercover Police Officers ......................................... 11

Chapter 3 Pretrial and Suppression Hearings
[3.0] I. Overview ..................................................................... 17
[3.1] II. Burdens of Proof ......................................................... 18
[3.2] III. Motions to Suppress Physical Evidence...................... 18
[3.3] IV. Motions to Suppress Identification Testimony ........... 20
[3.4] V. Motions to Suppress Statements ................................. 21
[3.5] VI. Motions to Suppress Evidence Based Upon an 

Unlawful Arrest........................................................... 22
[3.6] VII. Darden Hearings ......................................................... 23
[3.7] VIII.Ventimiglia Hearings................................................... 25

Chapter 4 Documentary Evidence
[4.0] I. Hearsay........................................................................ 29
[4.1] A. Overview............................................................... 29
[4.2] B. Business Records Exception ................................. 29
[4.3] II. Authentication ............................................................. 32
[4.4] A. Overview............................................................... 32
[4.5] B. Authentication and Certification of Various 

Types of Records................................................... 32
[4.6] III. Best Evidence Rule ..................................................... 34

Question Sets and Protocols ................................................ 35

Chapter 5 Alternative Procedures for Admission and 
Preclusion of Evidence

[5.0] I. Stipulations and Concessions ...................................... 51
[5.1] II. Pretrial Applications.................................................... 53
[5.2] A. Motions in Limine ................................................. 53
[5.3] B. Molineux Applications and Ventimiglia 

Hearings ................................................................ 54



iv

[5.4] C. Pretrial Evidentiary Rulings .................................. 54

Chapter 6 Physical and Demonstrative Evidence
[6.0] I. Physical Evidence........................................................ 57
[6.1] A. Admissibility ......................................................... 57
[6.2] B. Audiotaped Recordings ......................................... 60
[6.3] II. Demonstrative Evidence.............................................. 60
[6.4] A. Overview ............................................................... 60
[6.5] B. Photographs........................................................... 61

Question Sets and Protocols ................................................ 63

Chapter 7 Lay Witness Testimony
[7.0] I. Overview ..................................................................... 101
[7.1] II. Introduction of Confession or Admission After 

Police-Administered Miranda Warnings .................... 102
[7.2] III. Reputation or Character Evidence............................... 103
[7.3] IV. Refreshing a Witness’s Present Recollection.............. 104
[7.4] V. Past Recollection Recorded......................................... 104
[7.5] VI. Impeachment by Prior Inconsistent Statement ............ 105
[7.6] VII. Adverse and Hostile Witnesses ................................... 107
[7.7] VIII.Examination of a Witness About Prior Convictions 

and Bad Acts ............................................................... 108
[7.8] IX. Cross-Examination of Alibi Witnesses ....................... 109

Question Sets and Protocols ................................................ 111

Chapter 8 Expert Witness Testimony
[8.0] I. Overview ..................................................................... 139
[8.1] II. Formal Offer of Witness as Expert.............................. 140
[8.2] III. Scope of Foundation Questions for Experts................ 140
[8.3] IV. Grounds for Motion to Preclude Expert Testimony.... 142

Question Sets and Protocols ................................................ 143

Chapter 9 Summations
[9.0] I. Overview ..................................................................... 181
[9.1] II. Insulting Characterizations of Defendants, Their 

Defenses and Their Attorneys ..................................... 182
[9.2] III. Remarks by Prosecutors Which Shift the Burden of 

Proof to the Defendant and Improperly Vouch for 
the People’s Witnesses ................................................ 184

[9.3] IV. Remarks Which Encourage Jurors to Consider the 
Effect Their Decisions Will Have on the Community 186

[9.4] V. Misstatements of Law and Evidence........................... 188



v

[9.5] VI. Issues for Which Summation Comments 
Are Proper ................................................................... 189

Chapter 10 Trial and Courtroom Protocols
[10.0] I. Attorney Conduct When a Court Session Begins ....... 193
[10.1] II. Exhibits........................................................................ 193
[10.2] III. Attorney Conduct When the Jury Enters the 

Courtroom ................................................................... 194
[10.3] IV. Swearing in of a Witness............................................. 194
[10.4] V. Displaying Evidence to the Jury.................................. 194
[10.5] VI. Sidebar Conferences.................................................... 195
[10.6] VII. Completing the Record................................................ 195
[10.7] VIII.Offers of Proof ............................................................ 195
[10.8] IX. More Suggestions........................................................ 196

Chapter 11 Examination of Witnesses: Direct and Re-direct
[11.0] I. Witness Examination................................................... 201
[11.1] A. Overview............................................................... 201
[11.2] B. Pretrial Preparation................................................ 203
[11.3] 1. Witnesses........................................................ 203
[11.4] 2. General Rules for Witnesses .......................... 207
[11.5] 3. Leading Questions.......................................... 211
[11.6] 4. Other Pretrial Considerations and Concerns.... 214
[11.7] II. Presenting the Evidence .............................................. 215
[11.8] A. Direct Examination ............................................... 215
[11.9] B. Keep the Focus on the Witness and Basic Rules 

 of Direct Examination .......................................... 216
[11.10] C. Deciding Whether the Defendant Should 

Testify ................................................................... 219
[11.11] III. Questions and Answers ............................................... 220
[11.12] A. Overview of Direct Examination .......................... 220
[11.13] B. Approaches............................................................ 220
[11.14] 1. Step-by-Step................................................... 220
[11.15] 2. Narrative......................................................... 221
[11.16] 3. Compound Questions vs. Multiple 

Questions........................................................ 222
[11.17] 4. Looping or Coupling Questions ..................... 224
[11.18] 5. Taglines .......................................................... 225
[11.19] 6. Omissions....................................................... 225
[11.20] 7. Transitioning .................................................. 227
[11.21] IV. Re-direct and Rebuttal Evidence................................. 212
[11.22] A. Overview............................................................... 229



[11.23] B. When to Use Re-direct Examination..................... 230
[11.24] V. Impeaching a Party’s Own Witness and Hostile 

Witnesses..................................................................... 231

Chapter 12 Cross-Examination
[12.0] I. Cross-Examination ...................................................... 235
[12.1] A. Overview ............................................................... 235
[12.2] B. Types and Purpose of Cross-Examination ............ 239
[12.3] II. Preparation for Cross-Examination ............................. 242
[12.4] III. Cross-Examination Techniques................................... 244
[12.5] IV. Prior Inconsistent Statements ...................................... 263
[12.6] A. Prior Inconsistent Statements in Court 

Proceedings ........................................................... 266
[12.7] B. Prior Inconsistent Written Statements................... 267
[12.8] C. Prior Inconsistent Oral Statements ........................ 270
[12.9] V. Prior Convictions, Uncharged Crimes and 

Bad Acts ...................................................................... 272
[12.10] VI. The Physical and Mental Condition of Witnesses....... 275
[12.11] VII. Expert Witnesses ......................................................... 276

Chapter 13 Objections
[13.0] I. Objections: Overview.................................................. 287
[13.1] II. Preliminary Issues ....................................................... 287
[13.2] III. The Grounds for Objections ........................................ 291
[13.3] A. Objections to Form................................................ 292
[13.4] 1. Ambiguous, Confusing, Misleading or 

Vague ............................................................. 292
[13.5] 2. Argumentative................................................ 293
[13.6] 3. Asked and Answered...................................... 293
[13.7] 4. Assumes a Fact Not in Evidence.................... 293
[13.8] 5. Authentication Lacking .................................. 294
[13.9] 6. Beyond the Scope of Direct or Redirect 

Examination ................................................... 294
[13.10] 7. Question Calls for a Conclusion or a 

Speculative Answer ....................................... 294
[13.11] 8. Questions That Ask Witnesses to 

Comment on the Credibility of Other 
Witnesses........................................................ 294

[13.12] 9. Compound Questions ..................................... 295
[13.13] 10. Hearsay Evidence........................................... 296
[13.14] 11. Leading Questions.......................................... 296
[13.15] 12. Question Misstates or Misquotes Evidence ... 296



vii

[13.16] 13. Improper Question ......................................... 296
[13.17] 14. Narrative Answers.......................................... 297
[13.18] 15. Answer to Question Is Not Responsive ......... 297
[13.19] 16. Relevance ....................................................... 297

17. Harassing the Witness .................................... 297
[13.20] B. Objections to Substance ........................................ 298
[13.21] 1. Lack of Authentication or Foundation ........... 298
[13.22] 2. Best Evidence Not Offered ............................ 298
[13.23] 3. Bolstering ....................................................... 298
[13.24] 4. Chain of Custody............................................ 299
[13.25] 5. Completeness ................................................. 299
[13.26] 6. Cumulative Testimony ................................... 300
[13.27] 7. Immaterial and Irrelevant ............................... 300
[13.28] 8. Witness Lacks Personal Knowledge of the 

Events ............................................................. 300
[13.29] 9. Improper Offer Into Evidence of a Prior 

Inconsistent Statement ................................... 300
[13.30] 10. Privileged Communications ........................... 301
[13.31] 11. Prejudicial Impact of the Question 

Outweighs the Probative Value of the 
Answer ........................................................... 301

[13.32] 12. Inadequate Foundation for the Introduction 
Into Evidence of an Exhibit............................ 301

Chapter 14 Motions to Strike
[14.0] Motions to Strike......................................................... 305

Chapter 15 The Courtroom and the Court
[15.0] I. The Courtroom and the Court ..................................... 309
[15.1] II. The Court..................................................................... 309

Table of Authorities..........................................................................  
Contributor Biographies ...................................................................  



ix

INTRODUCTION

Witnesses generally testify at a trial to introduce evidence in support of
the litigator’s position or to respond to or refute an adversary’s position.
The testimony may describe events (e.g., a lineup or a confrontation) or
statements made by a defendant at the time of his or her arrest. The wit-
ness’s testimony may also lay a foundation for the introduction of physi-
cal evidence (e.g., a report, picture or contraband) or the testimony of an
expert witness, such as a medical examiner or ballistics technician.

Unless the parties have stipulated to the introduction of a specific piece
of evidence or testimony, an attorney who wishes to present such evidence
or testimony to the court or jury must be able to ask proper questions to
ensure that the court will permit its introduction. Attorneys who do not
ask the appropriate foundation questions may find themselves frustrated
by a string of sustained objections. And, if precise evidentiary rules are
addressed inarticulately or carelessly or not at all, the impact or impor-
tance of the evidence may well be affected.

This manual addresses these problems. It should aid all attorneys in pre-
paring appropriate foundation testimony for the introduction of evidence
and the examination of witnesses. Also included is a discussion of the
business record rule,1 which is the fundamental basis for the introduction
of most business records, and other relevant provisions of the CPLR, such
as sections 2306 and 2307 and rules 4520 and 4540, which simplify the
procedures for the admission of certain documents by eliminating, through
certificates, many foundation issues. 

This book also contains a collection of forms and protocols, which set
forth foundation questions for the introduction of some of the more tradi-
tional and common business records, and for the qualification of witnesses
who will testify about them, including experts in a variety of disciplines,
such as ballistics, narcotics and pathology. 

The forms collection also includes the necessary predicate, or founda-
tion, questions that must be asked before other forms of evidence, such as
photos or contraband, may be introduced, as well as the proper methods
for establishing a chain of custody for introducing physical evidence. In
addition, it suggests proper methods for introducing evidence to impeach
witnesses and evidence introduced by an adversary.

1 See N.Y. Civil Practice Law & Rules 4518 (CPLR).
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For the most part, these forms and protocols concern issues and sub-
jects that litigators encounter on a regular basis. They include basic ques-
tions that should be answered before the document or item can be
received in evidence or the witness qualified as an expert. They always
can be modified to fit the specific problems, issues or an individual
judge’s ruling.

Being prepared with proper questions and authority for a particular
method of questioning will greatly assist attorneys in the smooth, seem-
ingly effortless presentation of their evidence. Ultimately, litigators must be
sufficiently prepared to permit flexibility and have the ability to adapt to
the procedures required by the court. Flexibility is a quality of and require-
ment for all trial attorneys.

The fourth edition added two new chapters on form and substance
objections and motions to strike. It significantly enlarged the chapters on
direct and cross-examination; they now include much more information
about the preparation of witnesses for trial, suggestions for the organiza-
tion of direct and cross-examination, and more ideas for the cross-exam-
ination of expert witnesses. The chapter on cross-examination also
includes a thorough review of Professor Irving Younger’s “The Ten Com-
mandments of Cross Examination,” which most legal scholars and veteran
attorneys believe contains the guiding principles for all cross-examina-
tion. It also includes illustrations and sample questions about issues and
problems that may arise during direct and cross-examination, providing
guidance and suggestions for the preparation process. This additional
material and the question sets, protocols and foundation testimony illus-
trations from earlier editions that are reprinted in this edition provide law
students and attorneys about to try their first case with a comprehensive
outline of the elements of a trial and veteran litigators with handy refer-
ence material.

This fifth edition enlarges significantly on the preparation of witnesses
for direct and cross-examination, and contains even more information
about the issues and problems that could arise during the trial itself. It also
includes additional illustrations of questions that could be asked during
direct and cross-examination of witnesses. Once again it is intended to be
a convenient resource for law students, attorneys who are about to try
their first cases and even veteran litigators. 

Like previous editions, this book intends to provide an outline of the
trial process. For example: what evidence will I need to prove my case
and what evidence will I use; which witnesses should I call to establish
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these goals and in what order should they be called; what physical evi-
dence will I need and how do I establish a proper foundation for its intro-
duction into evidence. It also includes more illustrations and explanations
for making objections; protocols for the behavior of attorneys in the court
and lastly, how should I tie all of this information and material together to
establish a coherent and convincing case.

We hope that we have succeeded.
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